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1Abbott Laboratories, Inc., have reached a settlement with the plaintiff and
are, therefore, not parties to this appeal.

2The parties will be referred to as they appeared in the trial court, i.e.,
plaintiff and defendants.
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O P I  N I  O N

Mc Mur r a y,  J .

Thi s  c a s e  or i gi na t e d i n  t he  Ci r c ui t  Cour t  f or  Bl ount  Count y.

The  c ompl a i nt  os t e ns i bl y a t t e mpt e d t o  s t a t e  a  c l a s s  a c t i on a ga i ns t

t he  de f e nda nt s ,  a l l e gi ng a  vi ol a t i on of  The  Te nne s s e e  Unf a i r  Tr a de

Pr a c t i c e s  Ac t ,  ( T. C. A.  §§ 47- 25- 101 e t  s e q. ) ,  he r e i na f t e r  r e f e r r e d

t o a s  The  Tr a de  Pr a c t i c e s  Ac t ,  a nd The  Te nne s s e e  Cons ume r  Pr ot e c -

t i on Ac t ,  ( T. C. A.  §§ 47- 18- 101 e t  s e q. ) 1  No or de r  ha s  be e n e nt e r e d

pur s ua nt  t o  Rul e  23. 03,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,

a l l owi ng t he  c a s e  t o  pr oc e e d a s  a  c l a s s  a c t i on. 2

The  de f e nda nt s  f i l e d a  j oi nt  mot i on t o  di s mi s s  unde r  t he

pr ovi s i ons  of  Rul e  12,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,

a s s e r t i ng t ha t  t he  pl a i nt i f f ' s  c ompl a i nt  f a i l e d t o s t a t e  a  c l a i m

upon whi c h r e l i e f  c a n be  gr a nt e d.   The  mot i on wa s  s us t a i ne d a nd t he

c a s e  di s mi s s e d.   Thi s  a ppe a l  r e s ul t e d.   We  r e ve r s e  t he  j udgme nt  of

t he  t r i a l  c our t .

I n  t he i r  mot i on t o  di s mi s s ,  t he  de f e nda nt s  pr oc e e de d on t he

t he or i e s  t ha t  The  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t  a ppl i e s  onl y t o



3The numbered paragraphs are set our verbatim as they appear in the
plaintiff's complaint.
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t r a ns a c t i ons  t ha t  pr e domi na t e l y a f f e c t  i nt r a s t a t e  c omme r c e  a s

oppos e d t o  i nt e r s t a t e  c omme r c e .   Se c ondl y,  t he y a s s e r t  t ha t  The

Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  of  1977 doe s  not  a ppl y t o  t he

t ype  of  c ons pi r a c y a l l e ge d by t he  pl a i nt i f f .

Our  r e vi e w of  t he  t r i a l  c our t ' s  a c t i on i n  gr a nt i ng a  mot i on t o

di s mi s s  pur s ua nt  t o  Rul e  12,  T. R. C. P. ,  i s  r a t he r  l i mi t e d.  Whe n

c ons i de r i ng a  Rul e  12 mot i on t o  di s mi s s ,  we  a r e  r e qui r e d t o  a c c e pt

t he  a l l e ga t i ons  of  t he  c ompl a i nt  a s  t r ue .  Gr e e nhi l l  v .  Ca r pe nt e r ,

718 S. W. 2d 268 ( Te nn.  1986) .  Our  s c ope  of  r e vi e w i s  de  novo wi t h no

pr e s umpt i on of  c or r e c t ne s s .  Mont gome r y v.  Ma yor  of  t he  Ci t y of

Covi ngt on,  778 S. W. 2d 444 ( Te nn.  App.  1988) .

THE FACTS3

The  pl a i nt i f f  a l l e ge d t ha t  t he  de f e nda nt s  by i nde pe nde nt

a c t i on a nd c ons pi r a c y a mong t he ms e l ve s  a nd ot he r s ,  not  na me d a s

de f e nda nt s ,  gr os s l y ove r c ha r ge d Te nne s s e e  c ons ume r s  who pur c ha s e d

ba by f ood f or mul a  i n  t he  St a t e  of  Te nne s s e e .   To s ubs t a nt i a t e  t hi s

c onc l us i on,  t he  pl a i nt i f f  a l l e ge s  t ha t :

*      *      *      *

15. De f e nda nt s  ha ve  be e n a bl e  t o  gr os s l y ove r c ha r ge  f or
i nf a nt  f or mul a  by va r i ous  a c t s  or  pr a c t i c e s ,  i n-
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c l udi ng,  wi t hout  l i mi t a t i on,  ba nni ng,  a nd c ons pi r -
i ng t o  ba n,  di r e c t  a dve r t i s i ng of  i nf a nt  f or mul a  t o
c ons ume r s  a nd pur s ui ng a n a ggr e s s i ve  e f f or t  t o  s e l l
t he i r  pr oduc t s  t hr ough phys i c i a ns ,  nur s e s ,  a nd
hos pi t a l s .   De f e nda nt s  r e f e r  t o  t he  me di c a l  ma r ke t
a s  t he  " e t hi c a l "  ma r ke t  a nd t o  t he i r  s a l e s  s t r a t e gy
a s  " me di c a l  de t a i l i ng. "

*     *      *      *

28. Be gi nni ng i n  1980 a nd c ont i nui ng t hr ough 1992,  t he
de f e nda nt s  e nga ge d i n  a  c ont i nui ng t r us t ,  c ombi na -
t i on,  c ont r a c t ,  a r r a nge me nt  a nd a gr e e me nt ,  e xpr e s s
or  i mpl i e d i n  vi ol a t i on of  Se c t i on 47- 25- 101,  e t
s e q. ,  of  t he  Te nne s s e e  Unf a i r  Tr a de  Ac t  whi c h
pr ovi de s  t ha t  " s uc h c ombi na t i ons  a r e  he r e by de -
c l a r e d t o  be  a ga i ns t  publ i c  pol i c y,  unl a wf ul  a nd
voi d. "

29. I n vi ol a t i on of  s e c t i on 47- 25- 101,  e t  s e q. ,  of  t he
Te nne s s e e  Unf a i r  Tr a de  Pr a c t i c e s  Ac t ,  t he  . . .
t r us t ,  c ombi na t i on,  c ont r a c t ,  a r r a nge me nt ,  a nd
a gr e e me nt  c ons i s t e d of  a n a gr e e me nt ,  a r r a nge me nt
a nd c onc e r t  of  a c t i on a mong t he  de f e nda nt s ,  t he
s ubs t a nt i a l  t e r ms  of  whi c h we r e  t o  r a i s e ,  f i x ,
ma i nt a i n a nd s t a bi l i z e  a t  a r t i f i c i a l l y hi gh l e ve l s
t he  whol e s a l e  pr i c e s  of  i nf a nt  f or mul a  s ol d i n  t he
Uni t e d St a t e s ,  i nc l udi ng t he  St a t e  of  Te nne s s e e .
Suc h t r us t ,  c ombi na t i on,  c ont r a c t ,  a r r a nge me nt  a nd
a gr e e me nt  ha d t he  e f f e c t ,  a mong ot he r s ,  of  c a us i ng
r e t a i l  pr i c e s  of  i nf a nt  f or mul a  pur c ha s e d by pl a i n-
t i f f  a nd  ot he r  me mbe r s  of  t he  c l a s s  t o  be  r a i s e d,
f i xe d,  ma i nt a i ne d a nd s t a bi l i z e d a t  a r t i f i c i a l l y
hi gh a nd non- c ompe t i t i ve  l e ve l s .

*      *      *      *

32. For  ove r  t we l ve  ye a r s ,  de f e nda nt s  ha ve  uni l a t e r a l l y
c ommi t t e d,  a nd ha ve  c ons pi r e d a mongs t  t he ms e l ve s  t o
c ommi t ,  a n  unf a i r  or  de c e pt i ve  a c t  or  pr a c t i c e  i n
vi ol a t i on  of  Se c t i on 47- 18- 109,  e t  s e q. ,  of  t he
Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  i n  t he  s a l e  a nd
ma r ke t i ng of  i nf a nt  f or mul a  t o  t hous a nds  of
Te nne s s e e  c ons ume r s  a t  e xc e s s i ve l y hi gh pr i c e s .

*      *      *      *

34. I n vi ol a t i on of  t he  Te nne s s e e  Cons ume r  Pr ot e c t i on
Ac t ,  de f e nda nt s  ha ve  s uppl i e d i nf a nt  f or mul a  a nd
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e nga ge d i n  unc ons c i ona bl e  a c t s  or  pr a c t i c e s  i n
c onne c t i on wi t h i t s  s a l e s  of  i nf a nt  f or mul a  t o
c us t ome r s  i n  Te nne s s e e .  De f e nda nt s  unf a i r  or  de c e p-
t i ve  a c t s  or  pr a c t i c e s  i nc l ude  t he  c ons pi r a c y t o
s e l l  i nf a nt  f or mul a  a t  a n e xc e s s i ve l y hi gh pr i c e .

DI SCUSSI ON

Mos t  of  t he  pl a i nt i f f ' s  a l l e ga t i ons  a r e  c onc l us or y r a t he r  t ha n

a l l e ga t i ons  of  f a c t .  A mot i on t o di s mi s s  f or  f a i l ur e  t o s t a t e  a

c l a i m upon whi c h r e l i e f  c a n be  gr a nt e d a dmi t s  we l l - pl e d f a c t s ,  not

c onc l us i ons  of  t he  pl e a de r .  Se e  Swa l l ows  v.  We s t e r n El e c t r i c  Co. ,

I nc . ,  543 S. W. 2d 581,  583 ( Te nn.  1976) .

The  s ol e  pur pos e  of  a  Te nn.  R.  Ci v.  P.  12. 02( 6)
mot i on t o di s mi s s  i s  t o  t e s t  t he  l e ga l  s uf f i c i e nc y of  t he
c ompl a i nt .  Sa nde r s  v .  Vi ns on,  558 S. W. 2d 838,  840 ( Te nn.
1977) ;  Hol l owa y v.  Put na m Count y,  534 S. W. 2d 292,  296
( Te nn.  1976) .  The s e  mot i ons  a r e  not  f a vor e d,  s e e  Moor e  v.
Be l l ,  187 Te nn.  366,  369,  215 S. W. 2d 787,  789 ( 1948) ,  a nd
a r e  now r a r e l y gr a nt e d i n  l i ght  of  t he  l i be r a l  pl e a di ng
s t a nda r ds  i n  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .   Se e
Ba r i s h v.  Me t r opol i t a n Gov' t ,  627 S. W. 2d 953,  954 ( Te nn.
Ct .  App.  1981) ;  5A Cha r l e s  A.  Wr i ght  & Ar t hur  R.  Mi l l e r ,
Fe de r a l  Pr a c t i c e  & Pr oc e dur e  §§ 1356 & 1357 ( 2d e d.  1990)
( " Wr i ght  & Mi l l e r " ) .

 
Te nn.  R.  Ci v.  P.  12. 02( 6)  mot i ons  a r e  not  de s i gne d

t o c or r e c t  i na r t f ul l y  wor de d pl e a di ngs .  Wr i ght  & Mi l l e r
§ 1356,  a t  296 .  And s o a  c ompl a i nt  s houl d not  be  di s -
mi s s e d,  no ma t t e r  how poor l y dr a f t e d,  i f  i t  s t a t e s  a
c a us e  of  a c t i on.  Pa s c ha l l ' s ,  I nc .  v .  Doz i e r ,  219 Te nn.
45,  50- 51,  407 S. W. 2d 150,  152 ( 1966) ;  Col l i e r  v .  Sl a yde n
Br os .  Lt d.  Pa r t ne r s hi p ,  712 S. W. 2d 106,  108 ( Te nn.  Ct .
App.  1985) .  Di s mi s s a l  unde r  Te nn.  R.  Ci v.  P.  12. 02( 6)  i s
wa r r a nt e d onl y whe n no s e t  of  f a c t s  wi l l  e nt i t l e  t he
pl a i nt i f f  t o r e l i e f ,  Pe mbe r t on v.  Ame r i c a n Di s t i l l e d
Spi r i t s  Co. ,  664 S. W. 2d 690,  691 ( Te nn.  1984) ,  or  whe n



4This statement is not intended to be a criticism of counsel.  We agree with
the observations of Judge McRae in Tacker v. Wilson, hereinafter cited, that a
complaint ought not be dismissed for plaintiff's failure to state facts that ...
only a discovery process might reveal.  ... [T]he proof [in antitrust litigation]
is largely in the hands of the alleged conspirators.
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t he  c ompl a i nt  i s  t ot a l l y l a c ki ng i n c l a r i t y a nd s pe c i f i c -
i t y.  Smi t h v.  Li nc ol n Br a s s  Wor ks ,  I nc . ,  712 S. W. 2d 470,
471 ( Te nn.  1986) .

Whi l e  i t  i s  not  our  r ol e  t o  c r e a t e  c l a i ms  whe r e  none
e xi s t ,  Dona l ds on v.  Dona l ds on,  557 S. W. 2d 60,  62 ( Te nn.
1977) ,  we  mus t  a l wa ys  l ook t o  t he  s ubs t a nc e  of  a  pl e a di ng
r a t he r  t ha n t o i t s  f or m.  Us r e y v.  Le wi s ,  553 S. W. 2d 612,
614 ( Te nn.  Ct .  App.  1977) .  Thus ,  whe n a  c ompl a i nt  i s
t e s t e d by a  Te nn.  R.  Ci v.  P.  12. 02( 6)  mot i on t o  di s mi s s ,
we  mus t  t a ke  a l l  t he  we l l - pl e a de d,  ma t e r i a l  f a c t ua l
a l l e ga t i ons  a s  t r ue ,  a nd we  mus t  c ons t r ue  t he  c ompl a i nt
l i be r a l l y  i n t he  pl a i nt i f f ' s  f a vor .  Le wi s  v .  Al l e n ,  698
S. W. 2d 58 ,  59 ( Te nn.  1985) ;  Hol l owa y v.  Put na m Count y,
534 S. W. 2d a t  296;  Li l l y v .  Smi t h,  790 S. W. 2d 539,  540
( Te nn.  Ct .  App.  1990) .

Dobbs  v.  Gue nt he r ,  846 S. W. 2d 270 ( Te nn.  App.  1992) .

Te s t i ng t he  pl a i nt i f f ' s  pl e a di ngs  unde r  t he  a bove  r ul e s ,  i t

a ppe a r s  t ha t  t he  onl y f a c t s  pr ope r l y a nd we l l  pl e d a r e  t ha t  t he

de f e nda nt s ,  a l ong wi t h ot he r s ,  c ons pi r e d t o  f i x  pr i c e s  a nd di d f i x

pr i c e s  of  ba by f or mul a . 4 I n  r e a c hi ng t hi s  c onc l us i on,  we  a r e

c ons t r ui ng t he  pl e a di ngs  mos t  l i be r a l l y  a nd i n  f a vor  of  t he

pl a i nt i f f .   We ,  t he r e f or e ,  f i nd t ha t  t he  c ompl a i nt  s t a t e s  s uf f i -

c i e nt  f a c t s  t o  a l l e ge  pr i c e  f i xi ng.

THE TENNESSEE TRADE PRACTI CES ACT

Our  ne xt  i nqui r y i s  whe t he r  t he r e  i s  a n i ndi vi dua l  r e me dy

a va i l a bl e  t o  i ndi r e c t  pur c ha s e r s  unde r  The  Te nne s s e e  Tr a de



7

Pr a c t i c e s  Ac t ,  ( T. C. A.  §§ 47- 25- 101 e t  s e q. ) .   To t hi s  i nqui r y,  we

r e s pond i n  t he  a f f i r ma t i ve .   T. C. A.  §  47- 25- 106 pr ovi de s  a s

f ol l ows :

47- 25- 106.  Re c ove r y of  c ons i de r at i on as  r e me dy f or
damage s .  — Any pe r s on who i s  i nj ur e d or  da ma ge d by a ny
s uc h a r r a nge me nt ,  c ont r a c t ,  a gr e e me nt ,  t r us t ,  or  c ombi na -
t i on de s c r i be d i n  t hi s  pa r t  ma y s ue  f or  a nd r e c ove r ,  i n
a ny c our t  of  c ompe t e nt  j ur i s di c t i on,  f r om a ny  pe r s on
ope r a t i ng s uc h t r us t  or  c ombi na t i on,  t he  f ul l  c ons i de r -
a t i on or  s um pa i d by t he  pe r s on f or  a ny goods ,  wa r e s ,
me r c ha ndi s e ,  or  a r t i c l e s ,  t he  s a l e  of  whi c h i s  c ont r ol l e d
by s uc h c ombi na t i on or  t r us t .

I t  s e e ms  a bunda nt l y  c l e a r  f r om t he  una mbi guous  pr ovi s i ons  of

T. C. A § 47- 25- 106,  t ha t  t he r e  i s  a n i ndi vi dua l  r i ght ,  unde r  t he

l a ws  of  t hi s  s t a t e ,  t o  ma i nt a i n a n a c t i on a ga i ns t  a ny  pe r s on or

e nt i t y gui l t y  of  vi ol a t i ng t he  pr ovi s i ons  of  Ti t l e  47,  Cha pt e r  25,

whe t he r  t he  i ndi vi dua l  i s  a  di r e c t  pur c ha s e r  or  i ndi r e c t  pur c ha s e r .

Appa r e nt l y ,  t hi s  pr e c i s e  i s s ue  ha s  not  be e n a ddr e s s e d by t he

a ppe l l a t e  c our t s  of  t hi s  s t a t e .   The  pr i ma r y t hr us t  of  t he

de f e nda nt s '  a r gume nt  t ha t  a n i ndi r e c t  pur c ha s e r  ha s  no s t a ndi ng t o

ma i n t a i n  a n  a c t i on s uc h a s  t hi s  i s  ba s e d on t he  de c i s i on i n

I l l i noi s  Br i c k Co.  v .  I l l i noi s ,  431 U. S.  720 ( 1977) .   I n  I l l i noi s

Br i c k t he  U.  S.  Supr e me  Cour t  de t e r mi ne d t ha t  i ndi r e c t  pur c ha s e r s

l a c k s t a ndi ng t o  r e c ove r  unde r  f e de r a l  a nt i t r us t  l a w.   To s uppor t

t he i r  pos i t i on t ha t  a  s i mi l a r  r e s t r i c t i on i s  a ppl i c a bl e  t o a c t i ons

unde r  t he  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t ,  t he y a s s e r t  t ha t  The
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Ge ne r a l  As s e mbl y of  Te nne s s e e  on t hr e e  oc c a s i ons  ha s  s ought  t o  pa s s

l e gi s l a t i on t o e xpr e s s l y c onf e r  s t a ndi ng on i ndi r e c t  pur c ha s e r s .

We  s i mpl y  not e  t ha t  pr opos e d l e gi s l a t i on,  not  e na c t e d,  ha s  no

c ons e que nc e  wha t e ve r  upon t he  i nt e r pr e t a t i on of  a n e xi s t i ng

s t a t ut e .   Whi l e  s uc h pr opos e d l e gi s l a t i on ma y i ndi c a t e  t o  s ome

e xt e nt  s ome  of  t he  i ndi vi dua l  l e gi s l a t or s '  i n t e r pr e t a t i on of  a n

e xi s t i ng s t a t ut e ,  i t  i s  i n  no wa y c ont r ol l i ng or ,  f or  t ha t  ma t t e r ,

r e l e va nt ,  t o  t he  c our t ' s  dut y t o  pr ope r l y c ons t r ue  s t a t ut e s .

The  c a r di na l  r ul e  of  Te nne s s e e  s t a t ut or y i nt e r pr e t a t i on i s  t o

a s c e r t a i n  a nd gi ve  e f f e c t  t o  t he  i nt e nt  a nd pur pos e  of  t he

Le gi s l a t ur e  i n r e l a t i on t o t he  s ubj e c t  ma t t e r  of  t he  l e gi s l a t i on,

a l l  r ul e s  of  c ons t r uc t i on be i ng but  a i ds  t o  t ha t  e nd.   Ri ppe t h v.

Conne l l y ,  60 Te nn.  App.  430,  447 S. W. 2d 380,  381 ( 1969) .   A s t a t ut e

mus t  be  c ons t r ue d s o a s  t o  a s c e r t a i n  a nd gi ve  e f f e c t  t o  t he  i nt e nt

a nd pur pos e  of  t he  l e gi s l a t i on,  c ons i de r i ng t he  s t a t ut e  a s  a  whol e

a nd gi vi ng wor ds  t he i r  c ommon a nd or di na r y me a ni ng.   Ma r i on Count y

Boa r d of  Commi s s i one r s   v .  Ma r i on Count y El e c t i on Commi s s i on,  594

S. W. 2d 681 ( Te nn.  1980) .  The  c our t  s houl d a s s ume  t ha t  t he  Le gi s l a -

t ur e  us e d e a c h wor d i n  t he  s t a t ut e  pur pos e l y a nd t ha t  t he  us e  of

t he s e  wor ds  c onve ye d s ome  i nt e nt  a nd ha d a  me a ni ng a nd pur pos e .

Ande r s on Fi s h & Oys t e r  Compa ny v.  Ol ds ,  197 Te nn.  604,  277 S. W. 2d

344 ( 1955) .   Se e  a l s o Cr owe  v.  Fe r gus on,  814 S. W. 2d 721 ( Te nn.

1991) .   Whe r e  t he  l a ngua ge  c ont a i ne d wi t hi n t he  f our  c or ne r s  of  a

s t a t ut e  i s  pl a i n,  c l e a r ,  a nd una mbi guous  a nd t he  e na c t me nt  i s
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wi t hi n l e gi s l a t i ve  c ompe t e nc y,  " t he  dut y  of  t he  c our t s  i s  s i mpl e

a nd obvi ous ,  na me l y,  t o  s a y s i c  l e x s c r i pt a  [ t he  l a w i s  s o

wr i t t e n] ,  a nd obe y i t . "   Mi l l e r  v .  Chi l dr e s s ,  21  Te nn.  ( 2  Hum. )

319,  321- 22 ( 1841) .

We  f i nd t ha t  t he  pl a i nt i f f  i n  t hi s  c a s e  ha s  s t a ndi ng t o  pur s ue

a n a c t i on f or  a  vi ol a t i on of  T. C. A.  §§ 47- 25- 101 e t  s e q. ,  wi t hout

r e f e r e nc e  t o c l a s s i f i c a t i on a s  a  di r e c t  or  i ndi r e c t  pur c ha s e r .

The r e  i s  no s uc h l i mi t a t i on wr i t t e n i nt o t he  s t a t ut e .   We  do not

f i nd Ta c ke r  v .  Wi l s on,  830 F. Supp.  422 ( W. D.  Te nn.  1993) ,  c i t e d by

t he  de f e nda nt s ,  t o  be  pe r s ua s i ve  a ut hor i t y  t o  t he  c ont r a r y.   I n

Ta c ke r ,  t he  c our t  di s pos e d of  t he  i s s ue  wi t h t he  f ol l owi ng

s t a t e me nt :

Pl a i nt i f f  ha s  a l l e ge d no f a c t s  t ha t  woul d i ndi c a t e
t ha t  pl a i nt i f f  t r a ns a c t e d bus i ne s s  wi t h  a ny of  t he
de f e nda nt s .   As  a  pr i va t e  pa r t y ,  pl a i nt i f f ' s  r e me dy f or
a  vi ol a t i on of  [ T. C. A. ]  §  47- 25- 101 woul d be  f ound i n
[ T. C. A. ]  §  47- 25- 106,  but  pl a i nt i f f  ha s  s t a t e d no c l a i m
f or  whi c h r e l i e f  c a n be  gr a nt e d.

I d.  pa ge  430

The  ba r e  a s s e r t i on t ha t  pl a i nt i f f  ha s  s t a t e d no c l a i m f or

whi c h r e l i e f  c a n be  gr a nt e d c a n ha r dl y be  t a ke n a s  a  de t e r mi na t i on

t ha t  a  pr i va t e  pe r s on ha s  no s t a ndi ng t o  pur s ue  a  r e me dy unde r

T. C. A.  §  47- 25- 106.
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The  ne xt  i nqui r y i s  whe t he r  The  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t

a ppl i e s  t o  t he  c i r c ums t a nc e s  of  t hi s  c a s e .   The  de f e nda nt s  i ns i s t

t ha t  t he  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t  a ppl i e s  onl y t o  t r a ns a c t i ons

t ha t  pr e domi na t e l y a f f e c t  i nt r a s t a t e  c omme r c e ,  a nd t ha t  s i nc e  t he

c ompl a i nt  a l l e ge s  a  pr i c e - f i xi ng c ons pi r a c y oc c ur r i ng out s i de  of

Te nne s s e e ,  t he  pl a i nt i f f  ha s  f a i l e d  t o  s t a t e  a  c l a i m unde r

Te nne s s e e  La w.   We  a gr e e  wi t h t he  pr opos i t i on of  l a w a s  a dva nc e d by

t he  de f e nda nt s  but  not  t he i r  c onc l us i on.   The  Congr e s s  of  t he

Uni t e d St a t e s  i s  ve s t e d wi t h a ut hor i t y t o r e gul a t e  i nt e r s t a t e

c omme r c e  by  vi r t ue  of  The  Cons t i t ut i on of  t he  Uni t e d St a t e s ,

Ar t i c l e  1 ,  Se c t i on 8.   Our  c our t  i n  e xa mi ni ng t he  i s s ue  i n  Lync h

Di s pl a y v.  Na t i ona l  Souve ni r  Ce nt e r ,  640 S. W. 2d 837 ( Te nn.  App.

1982)  s t a t e s  t ha t :

The  Te nne s s e e  a nt i t r us t  l a w a ppl i e s  t o  t r a ns a c t i ons
whi c h a r e  pr e domi na t e l y i nt r a s t a t e  i n  c ha r a c t e r .   The
t r a ns a c t i on doe s  not  ha ve  t o  be  e xc l us i ve l y i nt r a s t a t e  t o
be  a f f e c t e d.   The  ol d c ons t i t ut i ona l  doc t r i ne  of  mut ua l
e xc l us i vi t y be t we e n s t a t e  a nd f e de r a l  l a ws  a f f e c t i ng
c omme r c e  ha s  l ong be e n r e j e c t e d.  ( Ci t a t i ons  omi t t e d) .

I d .  840.

The  que s t i on be f or e  us ,  howe ve r ,  i s  not  whe t he r  t he  pl a i n-

t i f f ' s  c l a i m i s ,  i n  f a c t ,  pr e domi na t e l y i nt r a s t a t e  c omme r c e  or

pr e domi na t e l y i nt e r s t a t e  c omme r c e ,  b ut  whe t he r  t he  pl a i nt i f f ' s

c ompl a i nt  s t a t e s  a  c l a i m c ogni z a bl e  unde r  t he  l a ws  of  t he  St a t e  of

Te nne s s e e .   We  hol d t ha t  i t  doe s .



11

We  ha ve  c a r e f ul l y  e xa mi ne d t he  c ompl a i nt .  Cont r a r y t o  t he

de f e nda nt s '  a s s e r t i ons ,  we  f a i l  t o f i nd a n a l l e ga t i on t ha t  t he

a l l e ge d c ons pi r a c y t ook pl a c e  out s i de  t he  St a t e  or  t ha t  t he

t r a ns a c t i ons  c ompl a i ne d of  oc c ur r e d out s i de  t he  s t a t e .   I t  i s

a l l e ge d t ha t  t he  pr i nc i pa l  of f i c e s  of  t he  de f e nda nt s  a r e  l oc a t e d

out s i de  t he  St a t e  of  Te nne s s e e  a nd t ha t  t he  de f e nda nt s  i nt e nde d

t he i r  a c t i ons  t o a r t i f i c i a l l y ma i nt a i n hi gh whol e s a l e  l e ve l s  of

i nf a nt  f or mul a  i n t he  e nt i r e  Uni t e d St a t e s .   Fr om t ha t  i nf or ma t i on,

a l one ,  howe ve r ,  we  c a nnot  i nf e r  t ha t  t he  c ons pi r a c y,  i f  a ny,

oc c ur r e d out s i de  t he  St a t e  or  t ha t  t he  t r a ns a c t i ons  oc c ur r e d

out s i de  t he  s t a t e .  Si nc e  we  a r e  r e qui r e d t a ke  a l l  t he  we l l - pl e d,

ma t e r i a l  f a c t ua l  a l l e ga t i ons  a s  t r ue ,  a nd c ons t r ue  t he  c ompl a i nt

l i be r a l l y i n t he  pl a i nt i f f ' s  f a vor ,  we  c a nnot  di s mi s s  a  c ompl a i nt

on i nf e r e nc e s  whi c h ma y r e a s ona bl y be  dr a wn f r om t he  pl e a di ngs

unl e s s  t he  i nf e r e nc e s  a r e  s o i nc ont e s t a bl y c onc l us i ve  a s  t o  e xc l ude

a l l  ot he r  r e a s ona bl e  i nf e r e nc e s .   Suc h i s  not  t he  c a s e  h e r e .

I t  i s  s e t t l e d i n  t he  undi s t ur be d opi ni on of  St a nda r d Oi l  Co.

v.  St a t e ,  117 Te nn 618,  100 S. W.  705 ( 1906) ,  quot e d wi t h a ppr ova l

i n St a t e  e x r e l  Ca t e s  v .  St a nda r d Oi l  Co.  Of  Ke nt uc ky,  120 Te nn 86,

110 S. W.  565 ( 1908) ,  t ha t  t he  " Le gi s l a t ur e  c l e a r l y  i nt e nde d t o

pr ohi bi t  t r us t s ,  c ombi na t i ons ,  a nd a gr e e me nt s  a f f e c t i ng a l l

c omme r c e  not  c ove r e d by t he  f e de r a l  s t a t ut e ,  a nd upon whi c h i t  ha d

a  r i ght  t o  l e gi s l a t e .   I t  d i d  not  i nt e nd t o  s t op s hor t  of  i t s  powe r

or  t o  e xc e e d i t . "  I d .  580.
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I n St a t e  e x r e l  Ca t e s ,  t he  c our t  di s c us s e d t he  i s s ue  of

" i mpor t a t i on"  a s  us e d i n  t he  s t a t ut e .   The  c our t  opi ne d t ha t  onc e

a  pr oduc t  wa s  i mpor t e d i nt o t he  s t a t e  f r om ot he r  s t a t e s  or

c ount r i e s  a nd be c a me  c ommi ngl e d wi t h t he  c ommon ma s s  of  pr ope r t y i n

t hi s  s t a t e ,  i t  i s  no l onge r  a n a r t i c l e  of  i nt e r s t a t e  c omme r c e .   " I t

i s  we l l  s e t t l e d t ha t  c omme r c e  i n  s uc h i mpor t e d a r t i c l e s  ma y be

r e gul a t e d by s t a t e  l e gi s l a t i on. "   ( Ci t a t i ons  omi t t e d) .

We  f i nd not hi ng i n  t he  c ompl a i nt  or  t he  e nt i r e  r e c or d be f or e

us  whi c h j us t i f i e s  a  f i ndi ng by t he  t r i a l  c our t ,  on a  Rul e  12

mot i on,  t ha t  t he  t r a ns a c t i ons  c ompl a i ne d of  pr e domi na nt l y  a f f e c t

i nt e r s t a t e  c omme r c e  a s  o ppos e d t o  i nt r a s t a t e  c omme r c e .   I f  i t  i s

l a t e r  de t e r mi ne d by s ome  ma nne r  c ogni z a bl e  unde r  Te nne s s e e  l a w t ha t

t he  a c t i ons  c ompl a i ne d of  by t he  pl a i nt i f f  pr e domi na t e l y a f f e c t

i nt e r s t a t e  c omme r c e ,  t he n t he  de f e nda nt s  mus t  pr e va i l  on t hi s

i s s ue .   On t he  ot he r  ha nd,  i f  i t  i s  de t e r mi ne d by a ny me t hod

c ogni z a bl e  unde r  Te nne s s e e  l a w,  t ha t  t he  t r a ns a c t i ons  c ompl a i ne d of

pr e domi na t e l y a f f e c t  i nt r a s t a t e  c omme r c e ,  t he  pl a i nt i f f  ma y pr oc e e d

i n t hi s  a c t i on.

I n s um a nd s ubs t a nc e ,  i t  i s  not  de t e r mi na bl e  f r om t he  r e c or d

be f or e  us  t ha t  t he  a c t s  c ompl a i ne d of  by t he  pl a i nt i f f  pr e domi -

na t e l y a f f e c t  i nt e r s t a t e  c omme r c e .   We  not e  t ha t  a l l  pa r t i e s  a r gue d

f a c t s ,  i n  t he  t r i a l  c our t ,  i n  t he i r  br i e f s  a nd  be f or e  t hi s  c our t

t ha t  a r e  not  c ont a i ne d i n  t he  r e c or d be f or e  us .   I n  r e vi e wi ng a
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Rul e  12 mot i on,  we  a r e  not  a t  l i be r t y  t o  a s s ume  f a c t s  not  i n t he

r e c or d.   We ,  t he r e f or e ,   r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  on

t hi s  i s s ue  a nd hol d t ha t  t he  c ompl a i nt  doe s  s t a t e  a  c a us e  of  a c t i on

unde r  t he  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t .

THE TENNESSEE CONSUMER PROTECTI ON ACT OF 1977

We  mus t  ne xt  l ook t o  t he  pr opr i e t y of  t he  t r i a l  c our t ' s

j udgme nt  t ha t  t he  pl a i nt i f f  c a nnot  ma i nt a i n t hi s  a c t i on unde r  The

Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  of  1977,  T. C. A.  §§ 47- 18- 101 e t

s e q.

T. C. A.  §  47- 18- 109 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

47- 18- 109.  Pr i vat e  r i ght  of  ac t i on -  Damage s  -  Not i c e  t o
di vi s i on.  — ( a ) ( 1)   Any pe r s on who s uf f e r s  a n a s c e r t a i n-
a bl e  l os s  of  mone y or  pr ope r t y,  r e a l ,  pe r s ona l ,  or  mi xe d,
or  a ny ot he r  a r t i c l e ,  c ommodi t y,  or  t hi ng of  va l ue
whe r e ve r  s i t ua t e d,  a s  a  r e s ul t  of  t he  us e  or  e mpl oyme nt
by a not he r  pe r s on of  a n unf a i r  or  de c e pt i ve  a c t  or
pr a c t i c e  de c l a r e d t o  be  unl a wf ul  by t hi s  pa r t ,  ma y br i ng
a n a c t i on i ndi vi dua l l y  t o  r e c ove r  a c t ua l  da ma ge s .
( Empha s i s  a dde d) .

Our  i nqui r y i s  whe t he r  pr i c e  f i xi ng i s  a n unf a i r  or  de c e pt i ve

a c t  or  pr a c t i c e .   Whi l e  pr i c e  f i xi ng i s  not  a mong t he  unf a i r  or

de c e pt i ve  a c t s  or  pr a c t i c e s  s pe c i f i c a l l y  e nume r a t e d i n T. C. A.  §  47-

18- 104,  i t  i s  c l e a r  t ha t  t he  e nume r a t i on of  unf a i r  or  de c e pt i ve

a c t s  or  pr a c t i c e s  i s  not  e xc l us i ve  nor  l i mi t e d onl y t o  t hos e  a c t s
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e nume r a t e d.   Pa r a gr a ph ( b) ( 27)  s pe c i f i c a l l y  s t a t e s  t ha t  " e n ga gi ng

i n a ny ot he r  a c t  or  pr a c t i c e  whi c h i s  de c e pt i ve  t o  t he  c ons ume r  or

t o  a ny ot he r  pe r s on"  f a l l s  wi t hi n t he  s c ope  of  t he  s t a t ut e .

I n a ny e ve nt ,  r e a s ona bl e  mi nds  c a nnot  di f f e r ,  i n  good

c ons c i e nc e ,  t ha t  pr i c e  f i xi ng i s  not  a n unf a i r  pr a c t i c e .   We  ha ve

he r e i nbe f or e  s e t  out  t he  gui de l i ne s  f or  s t a t ut or y i nt e r pr e t a t i on.

We  not e  t ha t  t he  t e r ms  unf a i r  or  de c e pt i ve  a s  us e d i n  t he  Cons ume r

Pr ot e c t i on Ac t  a r e  i n  t he  d i s j unc t i ve .   We  a r e  r e qui r e d t o  gi ve

e a c h wor d i t s  c ommon a nd or di na r y me a ni ng.

The  t e r m " u nf a i r "  i s  de f i ne d a s  f ol l ows :

Cont r a r y t o  l a ws  or  c onve nt i ons ,  e s pe c i a l l y  i n
c omme r c e ;  une t hi c a l ;  unf a i r  t r a di ng.

Ame r i c a n He r i t a ge  Di c t i ona r y of  t he  Engl i s h La ngua ge ,  Thi r d
Edi t i on,  Hought on- Mi f f l i n  Compa ny,  ( 1992) .

 

1 . Not  j us t  or  i mpa r t i a l ;  bi a s e d,  i ne qui t a bl e ,

2 . Di s hone s t ,  d i s honor a bl e ,  or  une t hi c a l  i n
bus i ne s s  de a l i ngs  i nvol vi ng r e l a t i ons  wi t h
e mpl oye e s ,  c us t ome r s ,  or  c ompe t i t or s .

We bs t e r ' s  Ne w Twe nt i e t h Ce nt ur y Di c t i ona r y,  una br i dge d,  Se c ond
Edi t i on,  Pr e nt i s s  Ha l l  Pr e s s ,  ( 1983) .

De f e nda nt s  a r gue  t ha t  s i nc e  The  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t

pr e da t e s  t he  Cons ume r  Pr ot e c t i on Ac t ,  a nd s i nc e  i t  s pe c i f i c a l l y
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a ddr e s s e s  t he  c onduc t  f or  whi c h pl a i nt i f f  s e e ks  r e l i e f  t he

c ons t r uc t i on s ought  by t he  pl a i nt i f f  woul d r e s ul t  i n  a  r e pe a l  by

i mpl i c a t i on of  pa r t  of  The  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t .   I n

s uppor t  of  t hi s  pos i t i on,  t he  de f e nda nt s  a ga i n a s s e r t  t ha t  t he

Ge ne r a l  As s e mbl y  i nt e nde d The  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t  t o

a ppl y onl y t o  c onduc t  t ha t  pr e domi na nt l y a f f e c t s  i nt r a s t a t e

c omme r c e .   Fur t he r ,  t he  de f e nda nt s  a s s e r t  s pe c i f i c a l l y,  t ha t  t o

a l l ow t he  pl a i nt i f f  t o  pr os e c ut e  a  c l a i m a s  a n i ndi r e c t  pur c ha s e r

unde r  The  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  of  1977 woul d c onf l i c t

wi t h The  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t .   We  e xpr e s s l y r e j e c t  t hi s

a r gume nt  ba s e d on our  f i ndi ng he r e i na bove  s t a t e d t ha t  unde r  our

Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t ,  a  pl a i nt i f f  ha s  s t a ndi ng a s  a n

i ndi r e c t  pur c ha s e r  t o  ma i nt a i n a n a c t i on.

Fur t he r  a nd f i na l l y ,  we  not e  t ha t  T. C. A.  §§ 47- 18- 102 a nd 47-

18- l 12,  pr ovi de  r e s pe c t i ve l y:

47- 18- 102.  Pur pos e s .  — The  pr ovi s i ons  of  t hi s  pa r t
s ha l l  be  l i be r a l l y  c ons t r ue d t o  pr omot e  t he  f ol l owi ng
pol i c i e s :

( 1)  To s i mpl i f y ,  c l a r i f y ,  a nd mode r ni z e  s t a t e  l a w
gove r ni ng t he  pr ot e c t i on of  t he  c ons umi ng publ i c  a nd t o
c onf or m t he s e  l a ws  wi t h e xi s t i ng c ons ume r  pr ot e c t i on
pol i c i e s ;

 
( 2)  To pr ot e c t  c ons ume r s  a nd l e gi t i ma t e  bus i ne s s  e nt e r -
pr i s e s  f r om t hos e  who e nga ge  i n  unf a i r  or  de c e pt i ve  a c t s
or  pr a c t i c e s  i n  t he  c onduc t  of  a ny t r a de  or  c omme r c e  i n
pa r t  or  whol l y wi t hi n t hi s  s t a t e ;  
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( 3)  To e nc our a ge  a nd pr omot e  t he  de ve l opme nt  of  f a i r
c ons ume r  pr a c t i c e s ;  

( 4)  To de c l a r e  a nd t o  pr ovi de  f or  c i vi l  l e ga l  me a ns  f or
ma i nt a i ni ng e t hi c a l  s t a nda r ds  of  de a l i ng be t we e n pe r s ons
e nga ge d i n  bus i ne s s  a nd t he  c ons umi ng publ i c  t o  t he  e nd
t ha t  good f a i t h  de a l i ngs  be t we e n buye r s  a nd s e l l e r s  a t
a l l  l e ve l s  of  c omme r c e  be  ha d i n  t hi s  s t a t e ;  a nd 

( 5)  To pr omot e  s t a t e wi de  c ons ume r  e duc a t i on.

47- 18- 112.  Suppl e me nt ar y l aw.  — The  powe r s  a nd r e me di e s
pr ovi de d i n t hi s  pa r t  s ha l l  be  c umul a t i ve  a nd s uppl e me n-
t a r y t o a l l  ot he r  powe r s  a nd r e me di e s  ot he r wi s e  pr ovi de d
by l a w.  The  i nvoc a t i on of  one  powe r  or  r e me dy he r e i n
s ha l l  not  be  c ons t r ue d a s  e xc l udi ng or  pr ohi bi t i ng t he
us e  of  a ny ot he r  a va i l a bl e  r e me dy.

We  i nt e r pr e t  t he  f or e goi ng s e c t i ons  of  The  Te nne s s e e  Cons ume r

Pr ot e c t i on Ac t  of  1977,  t o  me a n wha t  t he y s a y,  i . e . ,  t he  pr ovi s i ons

of  The  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  of  1977,  a r e  c umul a t i ve

r e me di e s  i n  a l l  r e s pe c t s  a nd  t he i r  a ppl i c a t i on unde r  t he  c i r c um-

s t a nc e s  of  t hi s  c a s e ,  a t  l e a s t  f or  t he  pur pos e s  of  a  Rul e  12

mot i on,  a r e  not  i nc ons i s t e nt  wi t h t he  a ppl i c a t i on of  The  Te nne s s e e

Tr a de  Pr a c t i c e s  Ac t .

Pa r e nt he t i c a l l y ,  we  not e  t ha t  t he  s a me  l i mi t a t i ons  mus t  a ppl y

t o t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  of  1977,  a s  t hos e  a ppl i e d

t o t he  Te nne s s e e  Tr a de  Pr a c t i c e s  Ac t .   I f  i t  i s  de t e r mi ne d t ha t  t he

a c t s  c ompl a i ne d of  pr e domi na t e l y a f f e c t  i nt e r s t a t e  c omme r c e ,  t he

de f e nda nt s  mus t  pr e va i l .   I t  i s  a  we l l - s e t t l e d pr i nc i pl e  of  l a w
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t ha t  one  c a nnot  do  i ndi r e c t l y  wha t  c a nnot  be  done  di r e c t l y .   Se e

i . e . ,  Sc ot t  v .  Mc Re ynol ds ,  225 S. W. 2d 401 ( Te nn.  App.  1952) ;

Robe r t s  v .  Robe r t s ,  767 S. W. 2d 646 ( Te nn.  App.  1988)  a nd Ha yne s  v.

Ci t y of  Pi ge on For ge ,  883 S. W. 2d 619 ( Te nn.  App.  1994) .

We  a r e  of  t he  opi n i on  t ha t  t he  j udgme nt  of  t he  t r i a l  c our t

s us t a i ni ng t he  Rul e  12 mot i on  a nd di s mi s s i ng t he  pl a i nt i f f ' s

c ompl a i nt  wa s  e r r or .  We  a c c or di ngl y r e ve r s e  t he  j udgme nt  of  t he

t r i a l  c our t .

Cos t s  of  t hi s  c a us e  a r e  t a xe d t o  t he  de f e nda nt s  a nd t hi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of  a nd f or

s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  ne c e s s a r y a nd not  i n-

c ons i s t a nt  wi t h t hi s  opi ni on.

  

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

( Not  pa r t i c i pa t i ng)              
Cl i f f or d E.  Sa nde r s ,  Sp.  J .



I N THE COURT OF APPEALS

EI LEEN M.  BLAKE,  on he r  own     ) BLOUNT CI RCUI T
be ha l f  a nd on be ha l f  of  a l l      ) C. A.  NO.  03A01- 9509- CV- 00307
ot he r s  s i mi l a r l y s i t ua t e d       )
wi t hi n t he  St a t e  of  Te nne s s e e ,   )
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  W.  DALE YOUNG
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ABBOTT LABORATORI ES,  I NC. ,       ) REVERSED AND REMANDED
BRI STOL- MYERS SQUI BB CO. ,  a nd   )  
MEAD J OHNSON & CO. ,              )
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  o f  Bl ount  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .   We ,  t he r e f or e ,  r e ve r s e

t he  j udgme nt  of  t he  t r i a l  c our t .

Cos t s  of  t hi s  c a us e  a r e  t a xe d t o  t he  de f e nda nt s  a nd t hi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of  a nd f or

s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  ne c e s s a r y a nd not  i nc ons i s -

t e nt  wi t h t hi s  opi ni on.
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