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Eddie Williams, J r . (“pet itioner”) filed a  pr o se P et it ion  for  Writ  of Cer t iora r i in

the Circu it  Cour t  of La uder da le Coun ty aga inst  the Tenn essee Depar tment  of

Correct ion  (“TDOC” or  ?responden t”), seek ing cour t  review of actions t ak en by a prison

disciplin a ry boar d, pr ison  wa rden , an d th e depar tm ent  comm issioner .  Due process

viola t ions resu lting therefrom were a lso alleged.  The tr ial cour t gra nt ed summa ry

judgment  to responden t  and pet itioner  h a s a ppea led.  On a ppea l, a  single issue was

presen ted for  review: whether  the t r ia l cour t  er red in gr an t ing su mmary judgment .

For  the reasons sta ted hereina fter , we reverse the ju dgm ent  of the t r ia l cour t .

The ba sic fact s for  the most  pa r t  a re not  in  dispu te.  Pet it ioner  is an  inmate in

the cust ody of th e TDOC at t he West Tenn essee High Secur ity Facility (WTHSF ).  He

received a  discip lina ry r epor t  for  refus ing a  direct  order  in  viola t ion  of TDOC’s Policy

No. 502.05.  Pet itioner  was foun d guilty of th e offense at  a h ear ing of th e WTHSF ’s

disciplin a ry board.  The decision of th e boar d was a ffirmed by the WTHSF warden  and
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su bsequen t ly by t he commissioner  of the Depar tment  of Correct ion .  Pet itioner

cont ends tha t he wa s den ied due pr ocess  in  connect ion  with  the making of the charge

aga inst  h im and  the ensuing disciplina ry hear ing.  Specifica lly, he a rgues t ha t  he was

not  given not ice of the charged offense, th a t  he was not  a llowed to presen t  witn esses

in  h is favor , and tha t  he was not  a llowed to present  documenta ry evidence in  h is favor .

Pet itioner  sought  a  wr it  of cer t iora r i.  Two  types of cer t iora r i exist  in Ten nessee:

the “comm on-law writ,” provided by T.C.A. § 27-8-101 (Supp. 1994) an d th e “sta tu tory

wr it ,” provided by T.C.A. § 27-8-102 (Supp. 1994).  Pet itioner  seeks  both  a  common-law

wr it  and a  s ta tu tory writ u nder  the respect ive st a tu tes.  As long as  the inferior  t r ibun a l

exercised jud icia l funct ions , pet it ioner  has  the opt ion  of pursu ing both  wr it s  and the

t r ia l cou r t  may det er mine t he issu es pr esen ted under  eit her  or both .  Boyce v.

Williams, 389 S.W.2d 272, 276 (Tenn. 1965); Rober t s v. Brown, 310 S.W.2d 197, 206-08

(Tenn. App. 1958).

I.  SUBJ ECT MATTER J URISDICTION

The threshold  issue before us is whether  the Lauderda le County Circuit  Cour t

had subject  ma t ter  jur isdict ion  over the pet ition  for  writ of cer t iora r i.  In  its  fina l order

in  th is case, t he t r ia l cour t  sta ted, “Th e Cour t  finds tha t  it  does n ot  have jur isdict ion

to review the cor rectness of the Disciplina ry Board’s decision .”  Because pet itioner

requested both  types of cer t iora r i, we will consider  the quest ion  of subject  ma t ter

jur isdict ion  as it  relat es to each  of them.

A.  J ur isdict ion  Under  the “Common-Law Wr it”-- T.C.A. § 27-8-101

The t r ia l cour t ’s s ta temen t  rega rdin g lack of ju r isdict ion  is correct.  Th e in t r insic

corr ectn ess of the decision of an  inferior  t r ibun a l is not su bject  to judicial r eview under

the common-law wr it codified a t  T.C.A. § 27-8-101 (Supp. 1994).  St a te ex r el.

McMorrough  v. Hunt , 192 S.W. 931, 933 (Tenn. 1917); Powell v. Pa role E ligibility
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Review Bd., 879 S.W.2d 871, 873 (Tenn. App. 1994). However, pet itioner  seeks  review

of someth ing other  than  the in t r insic cor rectness of the d iscip linary board’s  act ions : the

a lleged den ial of due process by the TDOC.  J udicial r eview by com mon law wr it  is

appropr ia te when an  inferior  officer , tr ibun a l, or  board has (1) exceeded the jur isdict ion

conferred upon the officer  or  en t ity, or  (2) is act ing illega lly and n o other  “pla in , speedy,

or  adequ a te r em edy” exist s.  T.C.A. § 27-8-101 (Supp. 1994); Sta te v. J ohn son, 569

S.W.2d 808, 815 (Tenn. 1978).

Pet itioner  in t he inst an t  case is not  seeking a r eview of th e int rinsic corr ectn ess

of the d iscip linary board’s a ct ion , but  compla ins  tha t  the commissioner , warden , and

disciplin a ry board violat ed h is due process r igh ts by exceeding t heir  ju r isdict ion  and

act ing illegally.  These a llega t ions a re r eviewable under  the common law writ  of

cer t iorar i, a lthough  pet it ioner  has a lleged no facts tha t  if t rue would sh ow tha t

Correct ions personnel exceeded their  jur isdiction.  He ha s, however, asser ted fact s t ha t

if t rue would show “illegal” act s a s t ha t  t erm is used in  sect ion  27-8-101.  This cour t

has held tha t  the common-law wr it  of cer t iora r i is a va ilable t o correct t he “essen t ia l

illega lity” of a  den ial of procedura l right s gua ranteed by th e federa l and sta te

const itut ions.  St a t e v. Womack, 591 S.W.2d 437, 442 (Ten n. App. 1979); see also

Can t rell, Review of Adm inist ra t ive Decisions by Wr it  of Cer t iora r i in  Ten nessee 4

Mem. St . U. L. Rev. 19, 28-29.

In  addit ion , pet it ioner  has n o other  “pla in , speedy, or adequ a te r em edy.”

Pet itioner  a t  his opt ion m ay appea l the disciplina ry board’s decision t o the warden  and

commissioner , bu t  the commissioner ’s decision  is “fina l.”  TDOC Uniform Disciplina ry

Procedures VI.E . (Nov. 15, 1993).  N either  the Tennessee Code nor  the Uniform

Disciplina ry Procedures provide for  ju dicia l review of the disciplina ry boar d’s actions.

We hold tha t  the t r ial cour t  has jur isdict ion  under  T.C.A. § 27-8-101 to hear

pet it ioner’s cla ims rega rding t he illega lity of a cts t aken  by t he discip lina ry board.
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B.  J ur isdict ion  Under  the “Sta tu tory Writ”-- T.C.A. § 27-8-102

The st a tu tory wr it  of cer t iora r i is ava ilable in  five situa t ions: “(1) On su ggest ion

of diminut ion; (2) Wh ere no appea l is given; (3) As a  subst itu te for  appea l; (4) Instead

of audit a  querela ; or  (5) Instead  of wr it  of er ror .”  T.C.A. § 27-8-102 (Supp. 1994).  The

only one of the five possible circumst ances u nder  wh ich  a  st a tu tory wr it  for  review of

a  disciplin a ry boar d’s a ct ions would lie is  a rguably the second situa t ion , “where no

appea l is given.”  If the st a tu tory writ  lies, review under  the wr it  is de novo and may

be used t o correct  er rors of fact  and law committ ed by t he infer ior  t r ibuna l.  Boyce, 389

S.W.2d a t  276.  Under  t h is wr it , th e reviewing cour t m ay ha ve a t rial on t he m erits.

Rober t s, 310 S.W.2d a t  207-08.  

J udge Cant rell, now of th is  cour t , has  summar ized th e case law a nd succinct ly

descr ibed the requirements tha t  must  be met  before issuance of a  sta tu tory wr it  of

cer t iora r i is proper:

In  summary, in  the absence of a  specific st a tu te express ly gran t ing
the wr it , the st a tu tory wr it  of cer t iora r i is ava ilable only if the following
requirem ents a re met : (1) the order  of the administ ra t ive body of which
review is sough t  is one for wh ich n o judicial review is provided; (2) the
funct ion  per formed by t he lower t r ibun a l is essent ially judicial in  na ture;
(3) the order  for  which review is sough t  fin a lly determines the r igh ts of
the pet it ioner .”

Cant rell, 4 Mem. St . U. L. Rev. a t  27-28.  In t he inst an t  case, all th ree of these

requ irements have been  met .  The Ten nessee Code a nd t he Uniform Disciplina ry

Procedures pr ovide no method of judicial r eview, other  than  cer t iora r i.  The

disciplin a ry board, in  hea r ing the cha rge tha t  pet it ioner  viola ted a  disciplin a ry ru le

and in  deciding pu nish men t  wa s a ct ing in  a  judicial n a ture, as wer e the warden  and

commissioner , in  reviewin g the board’s decisions.  F ina lly, th e decision  of t he board,

a s a ffirm ed by the warden  and commissioner , is fina l.  In  our  opin ion, the t r ia l cour t

has jur isdict ion  under  T.C.A. § 27-8-102 to hea r  pet it ioner ’s claims r ega rdin g the

illega lity of a cts t aken  by t he discip lina ry board.

C.  Venue:  Lauderda le County vs. Davidson  County



1 The petitioner in Norton was seeking review of an action of the Board
of Paroles, whose situs is exclusively Davidson County.  895 S.W.2d at 318.  However,
as discussed below, not all state agency tribunals are located exclusively in
Davidson County.

2 The court of criminal appeals has made similar statements, to the
effect that the proper courts for certiorari review of disciplinary board actions are
the courts of Davidson County, sometimes relying upon Brigham v. Lack, 755 S.W.2d
469 (Tenn. Crim. App. 1988).  See, e.g., Putt v. Bell, No. 01C01-9411-CC-00386, 1995
WL 121490, at *1 (Tenn. Crim. App. March 22, 1995); Snodgrass v. Noles, No. 02C01-
9403-CC-00037, 1994 WL 328762, at *1 (Tenn. Crim. App. July 8, 1994); Bishop v.
Conley, 1994 WL 772849, at *1 (Tenn. Crim. App. July 8, 1994).  However, Brigham
involved the Department of Correction’s application of a statute to an affected
person and the court found that it was governed by the Administrative Procedures
Act (APA).  755 S.W.2d at 471.  Therefore, under sections 4-5-223 and -224 of the
APA, dealing with declaratory orders and judgments, the Chancery Court of
Davidson County was the only court with subject matter jurisdiction to hear the
action.  Id.  The Brigham court did state that a complaint against the Board of
Paroles could be treated as a petition for common law certiorari, but was silent as
to the proper court to entertain that petition.  Id.  We do not believe that Brigham
is authority for the proposition that petitions for certiorari for review of disciplinary
board actions must be filed in the courts of Davidson County.
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Im plicit in  our  decis ion  tha t  the Lauderda le County Circuit  Cour t  has su bject

mat ter  jur isdict ion  is the finding t ha t  the Davidson  Coun ty cour t s do not  have

exclusive ju r isdict ion  over  cer t iora r i review of pr ison  discip lina ry a ct ions.  T.C.A. §§ 27-

9-101 to -114 (1980 & Supp. 1994) provide the procedura l framework for  review under

both  the s ta tu tory and  common-law writ s of cert iora ri.  Section 27-9-102 provides,

“Such  par ty sha ll, with in  sixt y (60) days  from the en t ry of t he order  or  judgm en t , file

a  pet it ion  of cer t iorar i in  the chancery cour t  of any county in  which  any one or  more of

the pet itioners, or  any one or  more of the mater ia l defenda nts r eside, or  have their

pr incipa l office.”  T.C.A. § 27-9-102 (1980).

The appella te cour t s of th is sta te have recent ly m ade blanket  sta tements to the

effect  th at  “only the cour ts of Davidson Coun ty ha ve th e necessary subject  ma t t er

ju r isdict ion  to review th e actions of a st at e agen cy.”1  See, e.g., Nor ton  V. Everhar t , 895

S.W.2d 317, 320 (Tenn. 1995).  As a u thor ity for  th is st a tement , th e Nor ton  cour t  relied

upon  the su pr eme cour t ’s decision  in  Tennessee Rea l Est a te Commission v. Pott s, 428

S.W.2d 794 (Tenn. 1968).2  However, these rest at emen t s of the pr inciple set  for th  in

Pot t s a re overbr oad, in  our  opin ion.  In  in ter pr et ing sect ion 27-9-102, the Pot t s cour t
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st a ted t ha t  the sect ion

merely fixes permissible venue for  review of Boards and Commissions.
It  does n ot  have the effect of giving the t r ia l cour t  of any county wherein
the pa r ty affected may ha ve residen ce subject  ma t ter  jur isdict ion  over t he
review of a  Board  or  Commission  exclusively loca ted elsewhere.  Tha t
sect ion  merely specifies th e cour t s where the writ  might  be sought  if other
jur isdict iona l requ irem ents a re met .

Pot t s, 428 S.W.2d a t  796-97 (emphasis added).

In  Pot t s, the supreme cour t  quoted with  approval from one of its  ea r lier

decisions, McKee v. Board of Elect ions, 117 S.W.2d 752 (Tenn. 1938).  Pot t s, 428

S.W.2d a t  796.  The McKee cour t  st a ted, “The revisory power of a  h igher  cour t  is

limited to the correction of err ors of t ribun a ls loca ted within  the t err itoria l jur isdict ion

of the appellat e body.  It is t he situs of the lower  t r ibunal, a nd not  the residence of the

par ties, tha t  poin t s ou t  the proper  appella te t r ibuna l.”  McKee, 117 S.W.2d a t  754

(emphasis added).

In  the case before us, pet it ioner  seeks review of act ions  taken  by the prison

disciplin a ry board, t he pr ison  warden , a nd the commissioner  of the Depar tment  of

Correct ion .  Pet itioner  is not  seeking r eview of a  decis ion  of a st at e boar d “exclusively

loca ted elsewhere.”  The sit us of the disciplin a ry boar d in volved h erein  is at WTHSF ,

in  La uderda le County.  Fur thermore, pet it ioner  is an  inmate a t  the same inst itu t ion .

The warden  and members of the discip lina ry board, employees of the pr ison , have th eir

pr incipa l office in  La uder da le Coun ty, and likely have th eir r esidences there as well.

The incident  from which  the cha rge aga inst  pet it ioner  st ems occurred in  La uder da le

Coun ty a s did t he disciplina ry board’s hear ing on  the mat ter  and the warden’s

affirmance of the board’s  decis ion .  Only the commissioner  of the Depar tment  of

Corr ection is  loca ted in  Da vidson Coun ty.

In  our  opinion , all ju r isdict iona l requ irem ents a re met  for  the filing of the

pet it ion for  cer t iora r i in  the cour t s of La uderda le County.
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I I.  SUMMARY J UDGMENT

The Tenn essee Su preme Cour t  recent ly reviewed summary judgment  pract ice

and procedure in  Byrd v. Ha ll, 847 S.W.2d 208 (Tenn. 1993).  "[T]he issues tha t  lie at

the hear t  of evalua t ing a  summary judgment  mot ion  a re: (1) whether  a  factua l dispu te

exists; (2) wheth er t he disputed fact is ma ter ia l to the outcome of the case; and (3)

whether  the disput ed fact crea tes a  genuine issu e for t r ia l."  Id. a t  214.  A four th  issue

is wh et her  the m oving pa r ty is  en t it led  to judgmen t  a s a  mat ter  of la w.  Id. a t  215.  The

circu it  cour t  found tha t  no genuine issues of ma ter ia l fact  exist ed and a lso found tha t

defenda nt  is en t it led  to judgmen t  a s a  mat ter  of la w. 

The pet it ion  in  th is case was prepared by t he pro se pet it ioner  and was sworn

to and su bscr ibed befor e a  n ot a ry pu blic.  For  the pu rposes of th is decision , we will

t r ea t  th is pet it ion  as an  a ffidavit  tha t  sa t isfies the provisions of T.R.C.P. 56.05.

Pet itioner  asser t s t ha t  he was den ied due process in  tha t  he was not  provided notice,

was not  given  an  oppor tun ity to prepa re for  h is defense, was not  a llowed to presen t

wit nesses in  h is favor, and was n ot a llowed t o presen t  documen ta ry eviden ce.  

When  the par ty seeking sum mary judgment  makes a  properly support ed motion,

the burden  then  sh ift s t o t he n onm oving pa r ty to set  fort h  specific fact s, n ot lega l

conclusions, by using affidavits or t he other  discovery mater ials list ed in Ru le 56.03,

est a blish ing th at  th ere ar e indeed disput ed, ma ter ial facts crea ting a  genu ine issue

tha t needs to be resolved by t he t r ier  of fact , and t ha t  a  t r ia l is t her efore n ecessa ry.

Byrd, 847 S.W.2d a t  215.  Defenda nt  has not  ca r r ied th is bur den in t ha t n o response

of the type an t icipa ted by t he above pr incip le of la w was made to the sworn pet it ion  of

pet it ioner .  For  th is rea son , we hold tha t  the t r ial cour t  er r ed  in  finding tha t  no

genu ine issues of ma ter ial fact exist.

Accordingly, t he judgmen t  of t he t r ia l cour t  is r ever sed .  This case is  remanded
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to the Circu it  Cour t  of Lauderda le County, which is respect fu lly d irected to issue both

the st a tu tory an d common law wr its  of cer t iora r i, and for  such  other  

pr oceedings not  inconsisten t  with  th is opinion .  Cost s in  th is cause on  appea l ar e taxed

to th e r espondent , for which  execut ion m ay issue if necessa ry.

__________________________________________
TOMLIN, P.J ., W.S.

__________________________________________
CRAWFORD, J . (CONCURS)

__________________________________________
HIGH ERS, J . (CONCURS)


