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  Godda r d,  P. J .  

Thi s  i s  a  s ui t  s e e ki ng pa r t i t i on of  c e r t a i n  l a nd owne d

by t he  pa r t i e s  a s  t e na nt s  i n  c ommon 1 a nd a n a c c ount i ng a s  t o

c e r t a i n  pr ope r t y pr e vi ous l y s ub- di vi de d a nd s ol d.   The  pa r t i e s  t o

t he  s ui t  a r e  t he  c hi l dr e n of  Ea r l  W.  Se l l ,  Sr . ,  who di e d on
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De c e mbe r  19,  1977,  a nd hi s  wi f e ,  J e a n Se l l ,  who di e d Augus t  8 ,

1991.

The  onl y i s s ue  pr e s e nt e d on a ppe a l  i s  whe t he r  t he

De f e nda nt  Ea r l  W.  Se l l ,  J r . ,  pr ope r l y pa i d hi ms e l f  $16, 000

i nc i de nt  t o  t he  de ve l opme nt  a nd s a l e  of  l ot s  i n  a  s ubdi vi s i on

known a s  Cha r br a y Ac r e s .

The  Tr i a l  Cour t  f ound t ha t  i t  wa s  pr ope r  f or  Mr .  Se l l ,

J r . ,  t o  r e c e i ve  t he s e  moni e s ,  r e s ul t i ng i n t hi s  a ppe a l ,  whi c h

r a i s e s  t he  f ol l owi ng i s s ue :

Whe t he r  t he  t r i a l  c our t  e r r e d i n  a l l owi ng c ompe ns a t i on
f or  one  pa r t ne r  i n  a  pa r t ne r s hi p whe r e  t he r e  wa s  no
a gr e e me nt  a mong t he  pa r t ne r s  f or  s uc h c ompe ns a t i on.

Ea r l  W.  Se l l ,  Sr . ,  wi l l e d hi s  r e a l  e s t a t e  t o hi s  wi dow,

J e a n Se l l ,  f or  l i f e  wi t h t he  r e ma i nde r  t o hi s  f our  c hi l dr e n,

Na nc y S.  Robe r t s ,  J oa n Se l l  a nd J a me s  Se l l ,  who a r e  t he

Pl a i nt i f f s ,  a nd Ea r l  W.  Se l l ,  J r . ,  who i s  t he  De f e nda nt .   The

pa r t i e s  f or me d a n or a l  pa r t ne r s hi p ( t he  De f e nda nt  c ont e nds  t he i r

mot he r  wa s  a l s o a  pa r t ne r )  f or  t he  pur pos e  of  s ub- di vi di ng a nd

s e l l i ng a  por t i on of  t he  a c r e a ge  i nhe r i t e d.   The i r  mot he r  wa nt e d

t he  De f e nda nt  t o  be  r e s pons i bl e  f or  t he  e nt e r pr i s e  a nd s ugge s t e d

t ha t  he  c ha r ge  $1000 f or  e a c h of  t he  22 l ot s  whi c h we r e  s ol d.  

He ,  howe ve r ,  t e s t i f i e d he  t hought  t ha t  $500 woul d be  s uf f i c i e nt

a nd he  a c c or di ngl y c ha r ge d $11, 000 f or  t he  s a l e  of  t he  l ot s .   He

c ha r ge d  a n a ddi t i ona l  $5000 f or  hi s  l a bor s  i n  ove r s e e i ng t he
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de ve l opme nt  a nd ke e pi ng t he  s ubdi vi s i on s ui t a bl y c l e a n t ha t

f a vor a bl e  s a l e s  c oul d be  e f f e c t e d.  

I ni t i a l l y  t he  pa r t i e s  bor r owe d f r om a  f i na nc i a l

i ns t i t ut i on a ppr oxi ma t e l y $100, 000 f or  t he  de ve l opme nt .   Thi s

l oa n wa s  s e c ur e d by a  c e r t i f i c a t e  of  de pos i t  owne d by t he i r

mot he r .   Upon he r  CD ma t ur i ng a nd i nt e r e s t  r a t e s  r e a c hi ng 23- 1/ 2

pe r c e nt ,  t he i r  mot he r  de c i de d t o  f i na nc e  t he  pr oj e c t  he r s e l f ,  

a nd pr oc e e de d t o  do s o i n  Nove mbe r  1982,  wi t h a n i nt e r e s t  f r e e

l oa n.

The  l ot s  we r e  s ol d be t we e n t he  ye a r s  1981 a nd 1985,

r e s ul t i ng i n  a  ne t  pa yout  t o  e a c h of  t he  c hi l dr e n of  $46, 000.  

The  pr e s e nt  s ui t  wa s  f i l e d on J ul y 17,  1992,  ove r  13 ye a r s  a f t e r

t he  l a s t  l ot  i n  t he  s ubdi vi s i on wa s  s ol d a nd l e s s  t ha n one  ye a r

a f t e r  t he  de a t h of  t he i r  mot he r .

I n  de t e r mi ni ng t ha t  t he  De f e nda nt  wa s  e nt i t l e d t o

r e t a i n t he  $16, 000 i n  que s t i on,  t he  Tr i a l  Cour t  ma de  t he

f ol l owi ng f i ndi ngs  a nd c onc l us i ons  of  l a w:

THE COURT:   The  Pl a i nt i f f s  c ont e nd t he r e  wa s  a
pa r t ne r s hi p a mong t he  pa r t i e s  he r e .   The  t wo s i s t e r s
a nd t wo br ot he r s  a nd t ha t  t he  De f e nda nt ,  Ea r l  W.  Se l l ,
J r .  pa i d hi ms e l f  $11, 000. 00 a nd $5, 000. 00,  a  t ot a l  of
$16, 000. 00 ove r  a nd a bove  wha t  he  woul d be  e nt i t l e d t o
a s  hi s  pr or a t a  s ha r e  of  t he  pr of i t s .

Now,  t hos e  f our  pa r t i e s  we r e  r e ma i nde r me n wi t h
r e s pe c t  t o  t he  pr ope r t i e s  s ol d,  c a l l e d Cha r br a y Ac r e s .  
The i r  mot he r  wa s  t he  l i f e  t e na nt .   And ba s e d on t he
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t e s t i mony of  Mr .  Bud Se l l 2 a nd Mr .  J oa n - -  Mr s .  J oa n
Se l l ,  i t  s e e ms  t o me  t ha t  t he  s e ni or  Mr s .  Se l l  wa s
ba s i c a l l y a  pa r t ne r  i n t hi s  s i t ua t i on a l s o but
a ppa r e nt l y  a  pa r t ne r  who wa i ve d a ny r i ght s  t ha t  s he
woul d ha ve  ha d t o  a ny pr or a t a  s ha r e  of  t he  pr of i t s ,
whe t he r  i t  be  e qua l  or  ba s e d on s ome  a l l oc a t i on of  he r
l i f e  t e na nt  i nt e r e s t .   But  c e r t a i nl y wi t h r e s pe c t  t o
s e t t i ng up t hi s  e nt i r e  a r r a nge me nt  i t  wa s  t he  s e ni or
Mr s .  Se l l  who wa s  c a l l i ng t he  s hot s .   Tha t ' s  t he
t e s t i mony of  J oa n Se l l  a nd Mr .  Bud Se l l .   She  a gr e e d t o
ba s i c a l l y  f i na nc e  t he m,  whi c h s he  di d.   She ' s  t he  one
t ha t  di r e c t e d t ha t  Bud Se l l  be  i n  c ha r ge ,  t ha t  he  do i t
a l l ,  a nd t o t hi s  t he  Pl a i nt i f f s  a gr e e d.

Wi t h r e s pe c t  t o  Mr .  Bud Se l l  t a ki ng t he  $11, 000. 00
t ha t  wa s  ba s e d on hi s  t a ki ng $500. 00 pe r  l ot  t ha t  wa s
s ol d a nd of  c our s e  e a c h of  t he  t we nt y- t wo l ot s  wa s  s ol d
f or  a  t ot a l  of  $11, 000. 00.   Whe t he r  i t  wa s  a  f e e  or
c ommi s s i on or  wha t e ve r  you c ha r a c t e r i z e  i t ,  a c c or di ng
t o Mr .  Bud Se l l ,  t ha t  wa s  wha t  hi s  mot he r  di r e c t e d hi m
t o do.   I n  f a c t ,  h i s  t e s t i mony wa s  s he  t ol d hi m t o t a ke
a  t hous a nd dol l a r s  pe r  l ot ,  s o  - -  a nd hi s  t e s t i mony wa s
t ha t  he  woul d not  do t ha t  a nd t ook $500. 00 pe r  l ot .  
Wi t h r e s pe c t  t o t he  $5, 000. 00 Mr .  Bud We l l  t e s t i f i e d
t ha t  a ga i n t ha t  he  t ook t ha t  a f t e r  di s c us s i ng i t  wi t h
hi s  mot he r  a nd t ha t  wa s  f or  t he  wor k t ha t  he  di d i n
c onne c t i on wi t h t he  de ve l opme nt  a nd ma i nt e na nc e  of
Cha r br a y Ac r e s  unt i l  a l l  t he  l ot s  we r e  s ol d.

Now,  t he  Pl a i nt i f f s  do not  c ont e nd,  a s  Mr .
Be a r f i e l d i ndi c a t e d,  t ha t  Mr .  Bud Se l l  di d a nyt hi ng
c r i mi na l  or  ha d a ny ma l i c i ous  i nt e nt i on i n  pa yi ng
hi ms e l f ,  s i mpl y t ha t  i t  wa s  not  a  pa r t  of  t he  or a l
pa r t ne r s hi p [ s i c ]  t ha t  t he  pa r t i e s  ha d.   Now,  we  know
t he r e  wa s  no wr i t t e n pa r t ne r s hi p a gr e e me nt ,  s o wha t e ve r
t he y di d wa s  or a l .   The  Pl a i nt i f f s  r e a l l y  do not
que s t i on or  t he y ha ve  not  que s t i one d t he  r e a s ona bl e ne s s
of  t he  moni e s  t ha t  Bud Se l l  pa i d t o  hi ms e l f .   Fur t he r ,
Pl a i nt i f f s  a gr e e  or  do not  c ont e s t  t ha t  wi t h r e s pe c t  t o
t he  t ot a l  de ve l opme nt  a nd s a l e  of  a l l  of  t he  l ot s  i n
Cha r br a y Ac r e s ,  Mr .  Bud Se l l  di d e ve r yt hi ng,  not  onl y
i n s e t t i ng i t  up but  e ve n i n  ma i nt a i ni ng t he  l ot s  a nd
t he  s t r e e t s  a f t e r  t he  s ubdi vi s i on wa s  e s t a bl i s he d.   And
of  c our s e  he  di d,  t hr ough hi s  e f f or t s ,  s e l l  a l l  t he
l ot s .

The  l a s t  pa yout  t o  t he  va r i ous  pa r t i e s  wa s  J une
13,  1986.   Thi s  s ui t  wa s  f i l e d J ul y 17,  1992.  
Ce r t a i nl y dur i ng t he  pe r i od of  t i me  t ha t  t he s e  l ot s
we r e  s e l l i ng,  a nd c e r t a i nl y f r om 1986 t o  1992,  whe n
t hi s  l a ws ui t  wa s  f i l e d,  Pl a i nt i f f s  ba s i c a l l y kne w or
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s houl d ha ve  known t ha t  Mr .  Se l l ,  Bud Se l l ,  t ha t  i s ,  wa s
pa yi ng hi ms e l f  t he  $500. 00 pe r  l ot  a nd a t  s ome  poi nt
pa i d hi ms e l f  t he  $5, 000. 00.  Mr .  Bud Se l l  l e t  t he  ot he r
pa r t i e s  know t ha t  t he  r e c or ds  we r e  a t  hi s  hous e ,  t he y
we r e  a va i l a bl e  f or  i ns pe c t i on.   The  Pl a i nt i f f s ,  f or
r e a s ons  pe r s ona l  t o  t he ms e l ve s ,  di d not  t a ke  a dva nt a ge
of  t ha t  of f e r  t o  l ook a t  t he  books .   Mr .  St e a ga l l  wa s
doi ng t he  a c c ount i ng f or  t he  pa r t ne r s hi p a nd Mr s .  J oa n
Se l l  i ndi c a t e d s he  ha d ma de  s ome  e f f or t  t hr ough he r
a c c ount a nt  t o t a l k t o Mr .  St e a ga l l ,  but  c e r t a i nl y Mr .
St e a ga l l  wa s  unde r  a  l e ga l  dut y t o  a c c ount  t o ,  t o  a t
l e a s t  s how t he  books  t o  a ny of  t he  pa r t ne r s ,  a nd I  f i nd
i t  ve r y di f f i c ul t  t o be l i e ve  t ha t  Mr .  St e a ga l l  woul d
not  ha ve  done  t ha t  a t  a ny pa r t ne r ' s  r e que s t .   Ce r t a i nl y
t he  books  we r e  a t  t he  r e s i de nc e  of  Mr .  Bud Se l l ,  a nd he
di d a dvi s e  t he  ot he r s  t ha t  t he  books  we r e  t he r e  a nd
t he y c oul d s e e  t he m a ny t i me  t he y wa nt e d t o .   I  don ' t
know i f  you wa nt  t o  c a l l  i t  l a c he s ,  I  don ' t  know i f  you
wa nt  t o c a l l  i t  e s t oppe l ,  but  i t  doe s  s e e m t o me  t ha t
t he r e  wa s  a t  t he  ve r y l e a s t  a n i mpl i e d a gr e e me nt  t ha t
Mr .  Bud Se l l  c oul d pa y hi ms e l f ,  whi c h wa s  a t  t he
di r e c t i on of  hi s  mot he r .   Tha t  t he  pa r t i e s  kne w or
s houl d ha ve  known t ha t  he  wa s  pa yi ng hi ms e l f  a nd ha d
e ve r y oppor t uni t y  be t we e n t he  t i me  whe n t he  l ot s  we r e
f i r s t  s ol d up unt i l  1991,  s ome  s i x  ye a r s  a f t e r  t he  l a s t
pa yout  of  t he  i ndi c a t e d s ha r e s  t ha t  he  wa s  pa yi ng
hi ms e l f .   And now,  a t  l e a s t  s i x ye a r s  a f t e r  t he  f i na l
pa yout  t he  pa r t i e s  c ome  i n  ba s i c a l l y  a s  pa r t  of  a
pa r t i t i on s ui t  of  ot he r  pr ope r t i e s  a nd a s k t ha t  Mr .  Bud
Se l l  be  he l d a c c ount a bl e  f or  t he  $16, 000. 00.

I  t hi nk t he r e  wa s  a n i mpl i e d a gr e e me nt  a nd Mr .  Bud
Se l l  wa s  a ut hor i z e d t o  pa y hi ms e l f  c e r t a i nl y t hr ough
t he  di r e c t i on of  hi s  mot he r  who f or  wha t e ve r  r e a s on wa s
obvi ous l y c a l l i ng t he  s hot s  i n  t hi s  t hi ng.   And t he
r e a s on wa s  s he  ha d t he  mone y a nd ba s i c a l l y  s he  ha d t he
pr ope r t y a t  t ha t  t i me .

And t he  Cour t ' s  goi ng t o  f i nd t ha t  e ve n a s  a
ma t t e r  of  e qui t y t ha t  Mr .  Bud Se l l  s houl d be  e nt i t l e d
t o r e c e i ve  c ompe ns a t i on f or  t he  wor k t ha t  he  di d r e a l l y
i n de ve l opi ng t hi s  pr ope r t y a nd ma ki ng a  pr of i t  f or  t he
ot he r  pa r t ne r s .   And t ha t  mone y i s  not  a  s ha r e  of
pa r t ne r s hi p pr of i t s ,  but  i s  s i mpl y c ompe ns a t i on f or  hi s
e f f or t s  t o  whi c h I  t hi nk t he  pa r t i e s  a c qui e s c e d a nd
a gr e e d i n  a nd i t ' s  f r om t ha t  t ha t  I  f i nd t he  i mpl i e d
a gr e e me nt .

The  Pl a i nt i f f s  pr i nc i pa l l y  r e l y  upon T. C. A.  61- 1- 117,

whi c h pr ovi de s  a s  f ol l ows :
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61- 1- 117.   Re l at i ons hi p be t we e n par t ne r s  and
par t ne r s hi p.  - -  The  r i ght s  a nd dut i e s  of  t he  pa r t ne r s
i n  r e l a t i on t o  t he  pa r t ne r s hi p s ha l l  be  de t e r mi ne d,
s ubj e c t  t o  a ny a gr e e me nt  be t we e n t he m,  by t he  f ol l owi ng
r ul e s :

.  .  .  .

( 6)   No pa r t ne r  i s  e nt i t l e d t o  r e mune r a t i on f or
a c t i ng i n  t he  pa r t ne r s hi p bus i ne s s ,  e xc e pt  t ha t  a
s ur vi vi ng pa r t ne r  i s  e nt i t l e d t o  r e a s ona bl e
c ompe ns a t i on f or  hi s  s e r vi c e  i n  wi ndi ng up t he
pa r t ne r s hi p a f f a i r s .   ( Empha s i s  s uppl i e d. )

The r e  i s  a  di s put e  a s  t o  whe t he r  t he  mot he r  wa s  i n  f a c t

a  pa r t ne r  or ,  a s  f ound by t he  Tr i a l  Cour t ,  t he  ma na gi ng pa r t ne r .  

We  do not  be l i e ve  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  s uc h a

f i ndi ng i n  t ha t  s he  wa s  i nde e d " c a l l i ng t he  s hot s . "   I n  t hi s

r e ga r d i t  wi l l  be  not e d t ha t  i t  wa s  ne c e s s a r y f or  he r  or  he r

a t t or ne y- i n- f a c t  t o  s i gn e a c h of  t he  de e ds  t o  i ns ur e  t ha t  t he

gr a nt e e s  r e c e i ve d a  f e e  s i mpl e  t i t l e .

Addi t i ona l l y ,  a s  f ound by t he  Tr i a l  Cour t ,  t he

Pl a i nt i f f s  a c qui e s c e d i n  t he  De f e nda nt ' s  a c t i ons .   I nde e d,  t he

onl y Pl a i nt i f f  who t e s t i f i e d,  Mr s .  Robe r t s ,  c onc e de d t ha t  books ,

whi c h we r e  ke pt  by t he  De f e nda nt ' s  wi f e ,  we r e  a va i l a bl e  t o  he r  a t

a l l  t i me s .   I n t hi s  r e ga r d we  s us pe c t  t ha t  i t  wa s  no c oi nc i de nc e

t ha t  t he  Pl a i nt i f f s  wa i t e d unt i l  a f t e r  t he  de a t h of  t he i r  mot he r

be f or e  f i l i ng t hi s  s ui t .  

Mor e ove r ,  we  obs e r ve  t ha t  i f  t he  mot he r  ha d c ha r ge d

i nt e r e s t  on t he  mone y l oa ne d f or  t he  de ve l opme nt ,  e ve n a t  t he

mode s t  r a t e  by t oda y ' s  s t a nda r d of  s i x  pe r c e nt ,  i t  woul d ha ve
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e xc e e de d t he  $5000 c ha r ge d by t he  De f e nda nt  f or  hi s  ove r s i ght .  

Addi t i ona l l y ,  a l t hough t he  mot he r ' s  a ge  i s  not  s hown,  we  s us pe c t

t ha t  he r  l i f e  e s t a t e  a s  t o  t he  l ot s  s ol d woul d ha ve  e xc e e de d t he

$500 pe r  l ot  r e c e i ve d by t he  De f e nda nt . 3

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  i s  r e ma nde d f or  di s bur s e me nt  of

t he  $12, 000 4 r e t a i ne d i n  c our t  i n  a c c or da nc e  wi t h t he  Tr i a l

Cour t ' s  di r e c t i on,  a nd c ol l e c t i on of  c os t s  be l ow.   Cos t s  of

a ppe a l  a r e  a dj udge d a ga i ns t  t he  Pl a i nt i f f s  a nd t he i r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


