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CD PI NI ON

This is an appeal by the petitioners/appellants, Tennessee
State Departnment of Transportation ("TDOT") and Metropolitan
Nashville Airport Authority ("MNAA"), from a jury verdict and
judgment valuing four acres of condemed property owned by the
respondent / appel | ee, Overnite Transportation Conpany ("COvernite"),

at $1, 759, 578. 10.

| SSUES

The petitioners/appellants raise two i ssues on appeal :
1) Whether the evidence preponderates against
the trial court's finding that the petitioner's
property, which was condemmed as part of the
di screte access road connecting Interstate 40 to
the new airport term nal conplex  of t he
Met ropolitan Nashville Airport, was not within the
scope of the project?
2) |If so, whether the petitioner is entitled to
a new trial on the grounds that evidence was
I ntroduced to the jury by the [respondent], which
i ncluded the enhanced value of the property taken

for the discrete access road, based upon the
rel ocation of the new term nal conpl ex?

In April 1979, MNAA began the Metropolitan Airport Master
Pl an Update, a study of the devel opnent of a new term nal conpl ex
at the Metropolitan Nashville Airport. The Update included five
alternatives for the construction of a discrete access road to
serve the airport fromlInterstate 40. O the alternatives, two
required the taking of Overnite's property and two did not. The
fifth alternative did not specifically nmention Overnite's property,
but MNAA's Director of Planning and Programming testified that it
did not require the taking of Overnite's property. The Update
recormmended the fifth alternative. MAA s Board of Conm ssioners
approved the study and i ncorporated it into the Board's resol ution
verbatim | n Decenber 1980, the Board announced to the public its

pl ans to construct the new term nal.
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In August 1981, the original grading plans for the new
termnal project showed that MNAA m ght need a small portion of
Overnite's property to build the discreet access road. [In 1982,
t he Metropolitan Pl anni ng Comm ssion approved MNAA' s pl ans for the
construction of the newterm nal, including the construction of the
di screet access road. The project required that MNAA obtain a
zoni ng vari ance. The Metropolitan Board of Zoning Appeal s sent
hearing notices to all neighboring and affected property owners,
i ncluding Overnite, and approved the variance in June 1982. Al so
in 1982, the Departnment of Public Wrks issued a |etter approving
the grading, drainage, and erosion control plans for the entire
proj ect. Those plans showed the discrete access road crossing
through Overnite's property. The trial record, however, is unclear
as to whether the grading plans showi ng the taking of Overnite’s
property becane part of the public record through the zoni ng appeal

or through the letter issued by the Departnment of Public Wrks.

Despite the grading plans, evidence presented at trial
i ndicated that in 1982 and for sone years thereafter MNAA had not
deci ded the exact |ocation of the discrete access road. |n 1983,
TDOT agreed to purchase the right-of-way for the discrete access
road i n exchange for a conveyance of airport property. MNAA asked
TDOT to acquire property for the discrete access road because MNAA
di d not have the power to exercise em nent domain. Though ultimte
design questions had not been answered, by 1986, TDOI was
appraising Overnite's property so it could nake an offer to
pur chase land for the discrete access road. TDOT based its
appraisals of Overnite's property on the property's proximty to
the airport and reported that in the rapidly expanding airport
commercial area the highest and best use of the property was
i ntense hotel/notel conmmrercial devel opnent. TDOT hired anot her
appraiser in 1993 who also considered the location of the new

termnal in valuing Overnite's property.
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I n January 1987, TDOT filed a petition for condemati on of
4.257 acres of Overnite's land and tendered $741,980.00 to the
Davi dson County Circuit Court d erk. This anpbunt represented
TDOT's estimation of Overnite's danmges. The Davidson County
Circuit Court entered an order of possession in February 1987.
Overnite filed an answer denying that $741,980.00 represented the
fair market value of the property TDOT sought to condemm. In
answer to interrogatories fromOvernite concerning the val uati on of
t he property, TDOT provided Overnite with the apprai sals conducted
in 1986 which valued the property based onits proximty to the new

termnal. TDOT never updated its answers to these i nterrogatories.

The case was originally set for trial on 6 Decenber 1993,
but the court continued the case and eventually set it for 20 June
1994. On 6 May 1994, TDOT filed a notion requesting that the
court not allow Overnite to introduce evidence of the value of its
property based on its proximty to the new ternminal. On 26 My
1994, TDOT filed a notice that its appraisers could present a
val uati on of the property excluding the effect of the new term nal
before trial. TDOT also said that it would submt the valuation
and its basis to Overnite; however, Overnite never received such a

subm ssi on.

On 4 June 1994, the trial judge denied TDOT's notion. The
j udge found that TDOT's request to change its | egal theory of just
conpensation cane "too late"” and that TDOT failed to show that the
taking of Overnite's property was probably necessary in 1980.
Consequently, the judge held that Overnite could offer evidence of
the value of its property based on its proximty to the new
terminal, and at trial, he issued instructions to the jury

reflecting that hol ding.

Regar di ng t he val uation of the property, the jury returned
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a verdict of $1,759,578.10. The trial judge entered a judgnent to
that effect which also provided for the paynent of interest on
$1,017,778.10, the difference between the jury award and t he anount
deposited with the court clerk. The trial court denied a notion
filed by TDOT requesting a judgnent not w thstanding the verdict
and a new trial. On 28 Novenber 1994, TDOT filed a notice of

appeal .

W w |l address appellants' issues together by discussing
the proper formulation of the scope of the project rule and its

application to the case at bar.

()

Under the nost recent formnulation of the scope

of the project rule, the state need not conpensate

condemmees for any enhancenent in the val ue of

their property caused by the project which nakes

condemnati on necessary if, at the tine the state

commtted to the project, it was reasonably

foreseeabl e that the governnment m ght take the

condemmees' property.

The United States Constitution and the Tennessee
Constitution nmandate that |andowners be paid "just conpensation”
when their property is taken for public use. U S. Const. anend. V,
Tenn. Const. art. I, 8 21. Traditionally, just conpensation was
the market value of the property to be taken. United States v.
Reynol ds, 397 U. S. 14, 16-17, 90 S.C. 803, 805, 25 L. Ed. 2d 12,
16 (1970). When the market value of the property rises solely

because of governnental demand for the property, however, it is not

just to require the public to pay the above normal market val ue.?

l'United States v. Reynolds, 397 U. S. 14, 16-17, 90 S. Ct. 803, 805, 25 L.
Ed. 2d 12, 16 (1970). Three considerations support this proposition. Uni t ed
States v. 320.0 Acres of Land, 605 F.2d 762, 782 (5th Cir. 1979). First, by
entering the market as a purchaser with a unique and pressing demand, the
Government has distorted the market. Thus, the selling price is not the actual
fair market val ue. Second, forcing "the Government to pay ... a prem um over
that which the property would bring on the open market absent the Government's
demand would increase the cost of public projects and perhaps frustrate some
public objectives." I d. Third, permtting "recovery of value that is not
created by fair, open market conditions would be to award a few private
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Consequently, courts created the scope of the project rule. Lands
situated near public inprovenment projects tend to increase in
value. United States v. MIller, 317 U S. 369, 376, 63 S.C. 276
281, 87 L. Ed. 336, 344 (1943). Courts designed the scope of the
project rule to all ow |l andowners to benefit fromenhancenent in the
mar ket value of their land caused by its being close to a public
i nprovenent. Sinultaneously, the rule prevents specul ation on the
governnment's activities at the public's expense by | andowners or

prospective purchasers. See Layne v. Speight, 529 S.W2d 209, 212

(Tenn. 1975) (quoting MIler, 317 U S at 376-77).

The scope of the project rule, fornulated by the United
States Suprene Court in MIller and | ater adopted by the Tennessee
Suprene Court in Layne, is easy to state: If the property being
condemmed was "probably within the scope of the governnental
project fromthe time the Government was commtted to it," the
| andowner is not entitled to conpensation for any increase in val ue

caused by the project. MIler, 317 US. at 376-77. The rule,
however, is not so easy to apply. United States v. 320.0 Acres of
Land, 605 F.2d 762, 782 (5th Cr. 1979) [hereinafter Monroe
County]. Consequently, the Court clarified the federal scope of
the project rulein United States v. Reynolds. Although dicta, the
Court restated MIller's rule and noted the foll ow ng:

As with any test that deals in probabilities, its
application to any particular set of facts requires
di scrimnating judgnent. The rule does not require
a showing that the land ultimtely taken was
actually specified in the original plans for the
proj ect . It need only be shown that during the
course of the planning or original construction it
becane evident that | and so situated woul d probably
be needed for the public use.

Reynol ds, 397 U S. at 21 (footnote omtted).

propertyhol ders wi ndfall gains solely because of public needs and exigencies."
Id.
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The Tennessee Suprenme Court has cited the Reynolds
clarification of the federal scope of the project rule. Layne, 529
S.W2d at 212-13. In Layne, the court noted that Reynolds had
"merely restated the crux of MIler,"” but the court also seened to

cite with approval the additional Reynolds' clarification quoted

above. Id. In a later case, the Court of Appeals of Tennessee,
Eastern Section, adopted the Reynolds' clarification. State v.
Hodges, 552 S.W2d 400, 402 (Tenn. App. 1977). I n Hodges, the

St at e condemmed 57 acres of the defendant | andowner's property for
a highway construction project in 1971. Three years later, after
the State had conpleted part of the project, the State di scovered
that it would need an additional 1.75 acres of the defendant
| andowner's property to nmaintain a stable slope. 1d. at 400. The
trial judge, relying on Mller, held that the additional 1.75 acres
was outside the scope of the original project. 1d. at 401. 1In
i ght of Reynolds, the court reversed the trial court, but limted
its holding to the particular facts of the case. ld. at 402

Si nce Layne and Hodges, only one other case in Tennessee has dealt
with a scope of the project rule issue. State Ex rel. Conmr,
Dep't of Transp. v. Veglio, 786 S.W2d 944 (Tenn. App. 1989)
(affirmng the trial court's finding that interchange upgrade and
road wi dening projects were distinct). Veglio did not explicitly
adopt, renounce, or nention the Reynolds’ clarification.
Nevert hel ess, based on Layne and Hodges, the Reynol ds'
clarification seens to be part of the scope of the project rule as

adopted in Tennessee.

Si nce Reynol ds, courts have refined the federal scope of the
project rule to reflect |andowners' and prospective purchasers'

reasonabl e expectations as to whether a piece of property will be



t aken. 2

In anticipation of a proposed project, real

property adjacent to or near land to be taken
frequently increases in value; however, the |and
which is expected to be taken does not legitinmately
share in this enhancenent because its inclusion in
the project will make it unavailable for private
devel opnment. Any enhancenent in the value of the
| and necessarily would result fromspecul ation that

the Governnment might be conpelled to pay an
artificially inflated price.

United States v. 2,353.28 Acres of Land, 414 F.2d 965, 967-68 (5th
Cir. 1969) [hereinafter Brevard County].

As a result, land is within the scope of the project when a buyer
inthe real estate market coul d reasonably expect that the property
i n question m ght becone part of the project and when the increase
in value of the property is attributable to speculation on the

governnment's activities. See Minroe County, 605 F.2d at 791.

(1)

To apply the scope of the project rule to the case at bar,
the court nust decide two issues. The first is when did MNAA
commt to the newtermnal project. The second is whether, on that
date, Overnite or a prospective purchaser could have reasonably
expected that Overnite's property mght becone part of the new
term nal project. The burden of proving whether the condemmed
property was probably within the scope of the project is on the

St at e. Layne, 529 S.W2d at 213. W review the trial court's

2See, e.g., United States v. 49.01 Acres of Land, 669 F.2d 1364, 1367
(10th Cir. 1982) (holding that the scope of the project rule, as enunciated by
M Il er and Reynolds, requires the Governnent to pay the enhanced val ue of the
land if "the | andowner reasonably believed that subsequent government action
renoved the property fromthe project's scope."” United States v. 320.0 Acres of
Land, 605 F.2d 762, 793 (5th Cir. 1979) (noting that the "crucial inquiry" is
whet her a | andowner or a private purchaser could reasonably anticipate that he
woul d be able to devote the property to its highest and best econom ¢ use without
serious fear that the government would soon condem the |land); United States v.
31.43 Acres of Land, 547 F.2d 479, 481-82 (9th Cir. 1976) (finding no error in
the trial court's finding that property lay within the scope of the project where
no public information existed that could |l ead a property owner to believe that
hi s I and woul d not be a probabl e object of condemmation); United States v. 172.80
Acres of Land, 350 F.2d 957, 959 (3rd Cir. 1965) (holding that a |andowner was
entitled to the enhanced value of his property because a purchaser contenpl ating
acqui sition and devel opment of the property could have reasonably anticipated
that, at the time the Government committed to the project, he would be able to
devote that land to its highest econom c use without serious apprehension of
condemation); United States v. Eastman, 528 F. Supp. 1177, 1182 (hol ding that
the Fifth Circuit's reasonabl e-expectati ons test requires that the enhanced val ue
be an element of a | andowner's condemati on award).
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finding on the scope of the project de novo acconpanied by a
presunption that the finding is correct unl ess the preponderance of

the evidence is otherwise. Tenn. R App. P. 13(d).

(A)
As of 1980, after the State funded and

announced the project to the public, the prospect

of the project becomng a reality becane

sufficiently definite such that, at that tine,

MNAA can be said to have commtted to the new

term nal

Accordi ng to the reasonabl e expectations formul ati on of the
scope of the project rule, the conmtnent date is the date on which
the prospect of imminent condemation beconmes "sufficiently
definite" or, in other words, when the prospect of inmnent
condemmation would be a "major factor in the decision of any
reasonabl e person to buy or develop the property.” Baylin v. State
Roads Conmin, 475 A 2d 1155, 1161 (M. 1984) (quoting Monroe
County, 605 F.2d at 807). In Baylin, the State Roads Conm ssion
devel oped a plan for the construction of an expressway in 1948.
The State budgeted funds for the project as of 1954. 1d. at 1156.
Nevert hel ess, construction on the expressway did not begin as
pl anned because the State transferred the funds to anot her hi ghway
project. In the early 1970s, the State proposed a plan to conbine
the expressway project with a nmass transit project. The addition
of the mass transit project required the taking of additional acres
of the appellant | andowner’s property. Id. at 1157. 1In 1981, the
State commenced condemati on proceedi ngs agai nst 137 acres of the

appel l ant | andowner’s property, 118 acres nore than originally

pl anned. 1d. at 1158.

On appeal, the court cited the trial court’s finding that
the State commtted to the project in 1954 with approval. The

court found that the State announced the project to the public and



funded it in 1954. As of this tine, people were famliar with the
expressway's planned | ocation and its general path. Consequently,
the court found that as of 1954 |andowners and prospective
pur chasers coul d not expect to devote their property to its highest

and best use. ld. at 1161.

In the instant case, the trial court found that MAA
commtted to the new terminal project in 1980. Appellants argue
that MNAA had not committed to the project until 7 June 1982 when
t he Metropolitan Board of Zoni ng Appeal s granted MNAA a condi ti onal
use permt. Wthout such approval, appellants argue, MAA could
not have built the new term nal project. The date of commtnent,
however, is not the date on which the occurrence of the project
becones a | egal certainty, but is the date on which the probability
that the project will occur becomes a major factor in a person's

decision to buy or develop the property. Id. (quoting Monroe

County, 605 F.2d at 807).

Her e, MNAA announced the newterm nal project to the public
in Decenber 1980. In sonme condemation cases, a just conmm tnent
date is the date the state announced the project. Monroe County,
605 F.2d at 806; Baylin, 475 A 2d at 1161. Once the State
announces the project, the probability of condemation will affect
the decisions of ordinary investors in the real estate market.
See United States v. MIller, 317 U S. 369, 377 (1943). Further
IMNAA approved funding for the new termnal project in Decenber
1980. Money approved is usually spent, and thus, the |ikelihood
that a prospective project will beconme a reality is far greater
In the face of a public announcenent and approved fundi ng, the need
for a zoning permt does not create sufficient uncertainty to
conpel this court to hold that the trial court erred in finding

that MNAA conmtted to the new term nal project in 1980.
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(B)
At the time the MNAA committed to the new

termnal project, the possibility of condemati on

of Overnite's property was sufficiently serious

such that the property can be said to be within

t he scope of the project.

Knowi ng the commtnent date, the court nust decide
whet her, on that date, the owner of the |land to be taken could
reasonably expect to be able to devote his land to its highest
econom ¢ use w thout serious apprehension that the State woul d
soon condem the property. See Mnroe County, 605 F.2d 762, 793
& n.44 (5th Cr. 1979). Several courts consider the follow ng
three factors to determine if the taking was reasonably
foreseeable: (1) the foreseeability that the governnment would
change the original plans to include the property, (2) the
| ength of tinme between the commencenent of the project and the
taking in question, and (3) the Governnent's representations
concerning the finality of the original plans. See, e.g., United
States v. 62.17 Acres of Land, 538 F.2d 670, 680 (5th Cr. 1976)
[ hereinafter Jasper City]; Baylin, 475 A 2d at 1162-64; State
Dep't of Transp. v. Montgonery Ward Dev. Corp., 719 P.2d 507, 513

(Or. App. 1986).

(i)
The foreseeability that MNAA woul d change the

1980 Master Plan Update, a continuing planning

document, to include Overnite's property weighs in

favor of a finding that the property was wthin

the scope of the new term nal project.

The application of the scope of the project rule calls for
"discrimnating judgnment." Jasper City, 538 F.2d at 678. The
Governnment need not actually specify the land ultimately taken in

the original project for the land to cone within its scope; it

need only be evident that the Governnent m ght take the given tract
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for the project. | d. In Jasper City, the Governnment did not
specify the Ilandowner’s property in the original pl ans.
Nevert hel ess, the Governnent's representations that it would take
all of the property within the five year flood line and the
probability of m stakes in surveying nade it reasonably foreseeabl e
that the Governnent would take the |andowner’s property. 1d. at

681.

The court in United States v. Crance, 341 F.2d 161 (8th Cr
1965), reached a simlar result. In 1958, the Governnent purchased
five acres from a |andowner for a dam and reservoir project
Crance, 341 F.2d at 162. Fromits inception, the project called
for recreational facilities around the reservoir, but neither a
1956 prelimnary design nenorandum nor a 1960 public proposal of
sites approved by the Chief of Engi neers included taking any of the
remai nder of the |landowner’s tract. Id. at 162-63. After persons
protested the lack of recreational facilities on the |andowner’s
side of the reservoir, the engineers inspected additional sites
including the |andowner’s tract. ld. at 163. After public
neeting, the Government took the remaining 35 acres of the
| andowner’s tract for the creation of a public use area. 1d. The
district court found that the property was not within the scope of
the project. Thus, it allowed evidence concerning the enhanced

val ue of the property. |Id. at 162.

On appeal, the circuit court reversed the judgnent of the
district court. I1d. at 167. The circuit court noted that none of
the plans that excluded the | andowner's additional property were
final plans. 1d. at 164. The circuit court found the significant

factor to be that "the project contenpl ated recreational areas from

its very inception.”" It stated as foll ows:
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[Clertainly property lying beyond a perineter of
the reservoir would probably be incorporated for
recreational purposes if the |land acquired for the
reservoir alone was not also sufficient for
recreational utilization. Since the [|andowner’ s]
property abutted the reservoir line, it was within
t he sphere of probabl e acquisition for recreational
use.

ld. at 165.

Anot her court reached a different result on simlar facts.
United States v. 172.80 Acres of Land, 350 F.2d 957 (3d G r. 1965)
[ hereinafter Mercer County]. In this case, the Governnent
purchased 20 acres of a |l andowner’s 100 acre tract for a dam and
reservoir project. Id. at 958. During negotiations, the
Government representative assured t he | andowner t hat t he Gover nment
woul d not need other parts of his land for the project. Though the
original project did not call for the creation of recreationa
areas, a change in the Governnent's policy concerning public
devel opnents and the use of reservoir areas pronpted a decision to
acquire the remai nder of the | andowner’s property for recreational
use. 1Id. The circuit court affirnmed the holding of the district
court that the enhanced val ue of the property was includable in the
condemmation award. 1d. at 959. Noting that the possibility of
proj ect expansion to include the property in question m ght have
occurred to a perceptive |andowner or prospective purchaser, the
circuit court distinguished Mercer County from Crance based on the
di fferences between the Governnent’s representations and the

original plans of the projects.

In the instant case, the discrete access road was part of
the project fromthe time MNAA commtted toit. The Airport Mster
Pl an Update specifically called for the construction of a discrete
access road to the new termnal. Overnite argues that it had no

notice that appellants required its land for the discrete access
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road. However, MNAA' s resol ution adopting the Update incorporated
it as if MNAA had copied it verbatim The Update included two
di screte access road alternatives which required the taking of
Overnite’ s property. That MNAA considered Overnite's property for
use in the construction of the planned discrete access road woul d
likely have put Overnite on notice that MAA nmight need its

property for the project.

Al so, because the alternative chosen by MNAA did not
require the taking of Overnite s property, Overnite argues it was
reasonable for it to expect that MNAA woul d not take its property.
As noted in Reynolds, the Governnent does not have to specify the
land to be taken in the original plans for the land to be within
the scope of the project. United States v. Reynolds, 397 U S. 14,
21 (1970). "It need only be shown that during the course of the
pl anni ng or original construction it becane evident that the |and
so situated woul d probably be needed for the public use.” Id. "W
cannot straightjacket the governnent in defining scope of the
proj ect, but on the other hand, we cannot permt gl obal meanderi ngs
to encl ave areas not reasonably to have been concei ved as incl uded

at inception." Jasper Cty, 538 F.2d 670, 678 (5th Cr. 1976).

Fromits inception, the new term nal project contenplated
a discrete access road. Further, the Mster Plan Update, a
"continuing planning docunent” considered Overnite s property for
public use. According to early plans for the newtermn nal project,
t he di screte access road was a small part of a much | arger project,
and the plans did not schedule it for construction until M\AA had
almost the entire project conpleted. As in Jasper City, the
possibility that MNAA woul d need to nmake sone adjustnents to all ow
the discrete access road to accompdate the rest of the new

term nal construction was reasonably forseeable. Once the court
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accepts the possibility of adjustnment as reasonably foreseeabl e,
the taking of Overnite's property, property that the State had
al ready publicly considered for taking, is reasonably foreseeable
as well. Thus, a holding that the 1980 Update was a final
expression of the project for the purposes of defining the
project’s scope is unrealistic and would unnecessarily
"straightjacket" the State in the construction of public projects.
See Jasper City, 538 F.2d at 678. Further, a narrowinterpretation
of the scope of the project rule would encourage the State, when
acquiring property, to obtain nore land than it felt was absolutely
necessary to avoid the risk of having to acquire additiona
property at an enhanced value. State v. Hodges, 552 S.W2d 400,

402 (Tenn. App. 1977).

Overnite al so argues that because TDOT, and not MNAA, took
Overnite s property to build the discrete access road, the discrete
access road and the new termnal construction were separate
projects. In John L. Roper Lunber Conpany v. United States, 150
F.2d 329 (4th GCir. 1945), the court addressed a simlar question.
There, the Governnent authorized the Secretary of the Navy to
establish a Marine Corps Training Area. Roper, 150 F.2d at 330.
The Federal Works agency condemmed Roper’s property, which was
across the highway from the training area, to house defense
personnel. 1d. The original plans for the Marine Corp Training
area contenplated a housing project. ld. at 331. The court
rejected Roper’s contention that because a different government
agency condemmed the property, the property was outside the scope

of the project:

We cannot believe that the rule set forth in the
M Il er case should be nullified by the nere chance
t hat an agency of the Governnent different fromthe
one for whose use the land is taken, should, by
reason of the fact that it holds avail abl e funds,
be directed to institute condemati on proceedi ngs.
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Roper stands for the proposition that as long as the
property in question is part of the project, the fact that the
condemming authority is a different government agency is not
relevant. As a result, the fact that TDOT condemmed Overnite’'s
property for MNAA does not render the discrete access road outside

t he scope of the new term nal project.

(i)
Si x years, during which the project was

continuously under construction, is a relatively

short amount of tine between the comencenent of

the term nal project and the taking of Overnite’s

property such that it weighs in favor of finding

that Overnite could not reasonably expect to be

able to devote its property to its highest

econom ¢ use w thout serious apprehension of

condemat i on.

Even where a condemee's land is within the scope of the
project at the tinme the state becones commtted to it, there cones
a point intime when it would no | onger be just to apply the scope
of the project rule in the governnent's favor. Monroe County, 605
F.2d at 797. At that tine, the governnment's delay has renoved the
specter of condemation created by the project's original scope.
See Jasper City, 538 F.2d at 680. Because of additional factors in
Monroe County, the court did not define the "just" limts on the
tenporal reach of the scope of the project rule, but it did warn

the Governnment that eighteen years mght exceed those limts

Monroe County, 605 F.2d at 797.

However, other courts have directly addressed the tenporal
reach of the scope of the project rule. In Jasper City, the
Gover nment del ayed the taking for ten years. Jasper Cty, 538 F. 2d

at 680. For the first five years, the Governnment was not aware
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that an additional taking was necessary. 1d. at 673. For the
| ast five years, a lack of funding delayed the taking. 1d. The
circuit court noted that the delay in taking in the first five
years was acceptabl e because there was a high probability of the
need for adjustnent given the nature of the project and because the
need for adjustment would not reveal itself for five years. 1d. at
680. Regarding the second five years, the circuit court remanded
the case to the district court to determne if the delay in the
second five years constituted a representation to the | andowner

that additional adjustnments would not be necessary. Id.

In addition, the court in Baylin addressed the tenpora
reach of the scope of the project rule. Baylin v. State Roads
Comm n, 475 A . 2d 1155 (M. 1981). As previously discussed, in
Baylin, the State coommtted to a highway project in 1954, but did
not take the appellant |andowner’s property until twenty-seven
years |ater. ld. at 1163. Plans for the project in the late
1950's showed that the State would require nineteen acres of the
appel  ant | andowner’ s property. Id. at 1156. The final plan,
accepted in 1976, called for significantly nore than ni neteen acres

of the appellant |andowner’s property. 1d. at 1158.

At trial, the appellant | andowner prayed for the enhanced
value of the |and above the original nineteen acres. | d. The
trial judge found that the property was part of the scope of the
project, and the appell ate court reversed. 1d. at 1165. The court
noted that the length of tine between the commencenent of the
proj ect and the condemati on was an i nportant factor because of the
protracted tine involved. I1d. at 1163. The court found that it
would be "inconpatible wth the principles underlying |ust
conpensation for the Governnent ... to announce a project and then,

27 years later, build a substantially enlarged project and say t hat
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this is one project and one taking." |Id. at 1164.

The case at bar is unlike either Jasper City or Baylin.
First, in the present case, only six years elapsed from the
comrencenent of the project to the taking while in Jasper Cty and
Baylin it was el even and twenty-seven years respectively. Second,
here, the delay between the commencenent of the project and the
taking was not the result of an intervening event such as a
surveying error or a loss of funding. Instead, it was part of the
ongoi ng process of construction. As noted in Jasper City,
"gradualism in acquisition is oft tines fact and not fiction."
Jasper City, 538 F.2d at 680. That the delay was part of the
normal process of construction makes the eventual taking nore
foreseeable. Third, in Jasper City and Baylin, the plans that did
not require the |landowner’s property were in place for severa
years. Here, MNAA changed the plan for the discrete access road
requiring no taking of Overnite's property in 1981, eight nonths

after MNAA announced it.

Overnite argues that until 1986 it had no know edge that
MNAA had changed the plans to include Overnite’ s property, and
thus, the changes could not have affected Overnite’ s reasonabl e
expect ati ons. The trial record is anbiguous as to whether the
public record included MAA' s new plans which showed that
Overnite s property m ght be taken. Unlike Baylin, however, there
is no evidence in the trial record that after the commencenent of
the project Overnite received representations from MNAA or TDOT

that they would not take its property.

I n ot her cases, courts have found del ays of nuch | onger than
six years insufficient to renove the condemmed property fromthe

scope of the project. An Oregon appellate court found that a 14
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year delay was insufficient to render the property outside the
scope of the project. State Dep't O Transp. v. Mntgonmery Ward
Dev. Corp., 719 P.2d 507, 514 (Ore. App. 1986). One reason for the
courts decision was that "[a]lthough the plans changed frequently
during the 14 years before the actual taking, nost plans called for
sonme kind of taking simlar to that which occurred.” Id. at 514.
Al so, the court relied on the fact that "[t] here was no evi dence of
government representations which m sled defendants or caused them
any prejudice." Id. Simlarly, the Uah Suprene Court held that
an 11 year del ay between the first and second condemati on was not
so lengthy as to "constitute two separate projects.” Board of
County Commirs v. Ferrebee, 844 P.2d 308, 311 (Uah 1992).
Specifically, the Uah Supreme Court stated that "[wlhile the
County deserves no prai se for speed, we cannot say that its actions
constitute two separate projects, especially when it consistently
and openly contenpl ated acquiring all of Ferrebee’s property.” 1d.

at 311.

(iii)
MNAA's representations as to the finality of

the 1980 Master Update Plan were not so definite

as to lead Overnite to believe that it could

devote its property to its highest use wthout

serious apprehension of condemnati on.

Courts give crucial consideration to the governnent's
representations when determning scope of the project cases.
Monroe County, 605 F. 2d at 792. |If the governnent unequivocally
represents to the | andowner or the public that it will not need a
certain parcel of property for a project, the governnent, in
effect, assures the | andowner that any enhancenent in the val ue of
that parcel wll be based on its proximty to the governnent

project. 1d. at 793; see al so Mercer County, 350 F.2d 957, 958 (3d

Cir. 1965).
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In Brevard County, 414 F.2d 965 (5th G r. 1969), the court
considered the effects of the Governnent's representations. I n
t hat case, NASA condemmed over 72,000 acres of |and in August 1961.
Id. at 967. The Governnment did not include the appellant
| andowner' s property in the original condemati on nor was t here any
evi dence at that tinme that the Government intended to acquire the
property. In Septenber 1961, before a Senate commttee, a public
official testified that NASA would not need any additional |ands
for the project. Id. at 969. Subsequently in 1962, the need for
additional launch pads necessitated the acquisition of an
additional 14,800 acres including 654.43 from the appellant
| andowner. 1d. at 966, 969-70 & n. 12. The court reversed the
judgnment of the trial court which excluded evi dence of the enhanced
val ue of the appellant |andowner's property. Id. at 972. The
court found that the public officials testinmony in 1961 destroyed
t he persuasi veness of the Governnment's argunent that its 1961

pl ans were not conclusive. 1d. at 971.

The i nstant case i s distinguishable fromboth Mercer County
and Brevard County. In both of those cases, after the Governnent
committed to the project, it nade definitive representati ons that
its plans were final and that the Governnment woul d not require the
| andowner's property. Here, no such statenents were nade.
Further, as previously noted, the nature of the docunment which
marked the State’'s conmitnment to the new termnal project, the
i mportance of the discrete access road in relation to the entire
project, and the scheduling of the construction of the discrete
access road after MNAA conpleted nost of the renminder of the
project indicated that one could not reasonably expect the 1980
Master Plan Update to be MNAA s final expression of its plans for

the di screte access road.
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Consequently, the foreseeability that the State woul d t ake
Overnite' s property, the length of tinme fromthe date the State
commtted to the new termnal project to the date of the taking,
and the State’s representations as to the finality of the original
pl ans all support a finding that Overnite's property was within the
scope of the new termnal project. It therefore results that the
judgment of the trial court is vacated and the case is remanded to
the trial court for a new trial and any further necessary

proceedi ngs. Costs on appeal are taxed to appell ee.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS

BEN H CANTRELL, J.
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