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This is a suit brought by the Gak Ri dge School s agai nst
The Assurance Center, an insurance broker, for damages ari sing
out of an alleged breach of contract to procure insurance.?
Foll owi ng a bench trial, the court bel ow awarded the plaintiff
$70,000 in damages. The Assurance Center appeals, raising one
I ssue that presents the follow ng question: does the evidence
preponderate against the trial court's finding that the appellant
| nsurance agency agreed to procure insurance for a three year
termat a guaranteed fixed premumfor each of the three years?
The appel |l ee al so rai ses issues, but they are subsuned in the

appel l ant's issue.

This case is before us for a de novo review. It comes
to us acconpani ed by a presunption of correctness that we nust
honor unl ess the evidence preponderates against the trial court's

findings of fact. T.R A P. 13(d).

On May 22, 1984, the appell ee school systemissued a
"Request for Bid" on its standard form The "product” upon which

it sought bids was generally described as foll ows:

FOR FURNI SHI NG SELECTED | NSURANCE COVERAGE

AND SERVI CES

Effective date is to be July 1, 1984. Term
of policy is to be three (3) years, through
June 30, 1987.

In another part of the bid solicitation form the appellee

Yon an earlier appeal, we held that there was a contract between the
parties whereby the appellant agreed to procure insurance for the appellee.
We vacated a grant of summary judgnent to The Assurance Center because we
found disputed material facts. See Oak Ridge Schools v. The Assurance Center,
C/ A No. 03A01-9110-CH-00364 (February 26, 1992).
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described, wth specificity, the coverages desired. The four
page Request for Bid concluded with the follow ng | anguage under

t he headi ng "PCLI CY PERI OD":

The effective date is to be July 1, 1984.
Termof the policy is to be three (3) years
t hrough June 30, 1987. The Premumis to be
pai d on each anniversary comencing July 1,
1984.

On June 15, 1984, the appellant submtted its one page
bid. |Its quote for "Property--Including dass" with a "$1, 000
Deducti bl e was an annual prem um of $14,962 with coverage
t hrough Bi rm ngham Fire | nsurance Conpany (Birm nghamFire).
Thi s quoted prem um of $14, 962, which was subsequently accepted
by the appellee, was set forth in the appellant's bid under the

fol | owi ng headi ng:

3 Year Policy
Annual Install nents

A policy of insurance containing the appropriate
coverages was issued by Birm ngham Fire for the period July 1,
1984, to July 1, 1987. The three year prem umwas stated as
$44,886, payable annually at the rate of $14,962. The policy was
recei ved by the appellee in Septenber or Cctober of 1984. It

i ncluded the follow ng provision:

This policy is subject to annual rerate which
means that the present annual premumis
subj ect to change at anni versary.

In May, 1985, Birmingham Fire notified the appellee



that due to an "underwriting reason,” it would not renew the
policy after the first year of coverage. The conpany's election
was pursuant to a provision of the policy. The appellant
subsequent |y obtai ned i nsurance for the appellee from anot her
conpany for the period July 1, 1985, to July 1, 1987, but at a
substantially higher rate. The judgnent in this case represents
the difference between the rate as quoted by Birm ngham Fire and
that ultimately paid by the appell ee under the substitute

cover age.

In any contract case, our goal is to ascertain the
intent of the parties. Pinson & Associates, Ins. v. Kreal, 800
S.W2d 486, 487 (Tenn. App. 1990). The trial judge concl uded
that the intent of the parties in this case was that the
appel | ant guaranteed that the annual premumfor the appellee's
coverage woul d be $14,962 for three years. The docunents before
us that bear on the parties' contract do not use the words,
"guar antee" or "guaranteed,"” or words of simlar inport. W do
not believe that the appellee's solicitation of bids for a three
year policy with the premumto be paid annually inplies that the
successful bidder will be guaranteeing the prem umrates quot ed.
We cannot reach this conclusion without giving the parties
contract | anguage a strained construction, and this we cannot do.

Hi |l sboro Pl aza Enterprises v. Mon, 860 S.W2d 45, 47 (Tenn.

App. 1993).

The testinony before the trial court al so does not
support the appellee's position. Peter Cohan, the appellee's

assi stant superintendent for planning and finance at the tinme of



this contract, testified that he intended for the solicitation of
bid formto call for a guaranteed annual premium but it is clear
fromhis testinony that he did not express this intent to the
appellant's representative, Janes Efurd. Pertinent portions of

M. Cohan's testinony follow

Q M. Cohan, nowhere in Exhibit 1, the
Request for Bid, did the Schools require as a
condition that the prem um nust remain the
sane for the entire three years, is that
right?

A:  That was not stipulated, that's correct.

* * *

Q You never told The Assurance Center
outside of the bid specifications that it
must guarantee the price for three years, is
that right?

A: To the best of ny recollection, | don't
recall any conversation of that nature.

* * *

Q You didn't tell themthat they had to
guarantee it for three years?

A No.

Q M. Cohan, no one from The Assurance
Center, M. Efurd specifically, ever told you
that they were guaranteeing Birm nghamFire's
prem um woul d not change, did they?

A No, they did not.

* * *

Q@ M. Cohan, let ne ask briefly. You're
telling M. Webster that your concern was
that you get a fixed premumfor three years.
I f that was of such grave concern, why wasn't
it put into the bid specifications?

A | think the basic notivation at the tine
was to keep our bid specifications as sinple
as possible to encourage as nmany peopl e as
possible to bid on those specifications.



Q So, while that may have been of a concern
to you, and an interest to you, that was
never conveyed in your bid specifications to
potential bidders. You'll agree with that

st at enent ?

A | don't think it was conveyed in witten
docunents. | think it may have been

di scussed, or at least reviewed orally,
during our discussions relative to insurance.
Q Are you--

A:  That was our notivation. W didn't hide
our notivation fromthose who were bidding.

y  Are you testifying under oath that you
told M. Efurd that he needed guaranteed
prem uns?

A: No. | didn't say that.

M. Efurd, testifying for The Assurance Center, denied that the
appel | ee ever indicated to the appellant that the successful

bi dder woul d be guaranteeing the premumrate for three years.

He further testified that the appellant would not have bid on the

coverage on those terns.

The appellee's reliance on Bell v. Wod |Ins. Agency,
829 S.W2d 153 (Tenn. App. 1992),and Massengal e v. Hicks, 639

S.W2d 659 (Tenn. App. 1982), is msplaced. Those cases stand

for the proposition that

: .an agent or broker of insurance who,
with a view to conpensation for his services,
undertakes to procure insurance for another,
and unjustifiably and through his fault or
neglect, fails to do so, will be held liable
for any danmage resulting therefrom

|d. at 660. The appellant contracted to secure insurance

coverage for the appellee for three years. 1In fact, it did
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secure that coverage. Those cases do not support the appellee's
position that the parties in this case contracted for guaranteed

annual premuns for the three years of coverage.

The evi dence preponderates against the trial court's
finding that the appellant agreed to guarantee an annual prem um
of $14,962 for three years. In the absence of such a guarantee,
there is no showi ng that the appellant breached its contract with

t he appel | ee.

The judgnent of the trial court is reversed. The
appel lee's suit is dismssed with costs bel ow taxed to the
appel l ee. Costs on appeal are also taxed to the appellee. This
case is remanded to the trial court for the collection of costs

bel ow.

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.



