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OPi1 NI ON

FACTS

Net Realty Hol ding Trust ("NET") the owners of commerci al
property in Herm tage, Tennessee, brought an action to collect
rent after the tenants, James and Dorothy Maggart, (doing
busi ness as "The Video Place") surrendered the prem ses. The
Davi dson County Chancery Court held that NET was estopped from

collecting rent through the end of the |ease term

The Mtchell Conpany originally owned the subject
commerci al property when the Maggart's signed the | ease on March
16, 1988, selling the property to NET in June of 1989. At the
tinme the |l ease was signed the structure was not fully

const ruct ed.

On the first page of the Mtchell Conpany's origi nal
| ease "TERM' is listed, followed by the words: "Five (5) years."
Underneath the word "TERM' is "DATE" |isted as "March 16, 1988."
On the second page of the lease, the lease termis listed as five
years. At the bottom of the second page is a statenent
identifying the page as "TH S FACE PAGE." Later in the | ease
par agr aph nunber ei ght provides:

The original termof this Lease shall be for a

period as defined on the FACE PAGE of this Lease

and fromthe "Conmmencenent Date" hereafter

provi ded unl ess sooner term nated hereby. Said

term and TENANT's obligation to pay rent shal

commence on the earlier of the follow ng dates:

(a) the date which is sixty (60) days after TENANT

has been notified in witing that the dem sed
prem ses are ready for occupancy.

A subsection (b), which followed (a) above, is crossed

out, apparently done by soneone before the | ease was signed. The



provisions |left intact |eave the reader with the concl usion that
the termof the | ease was five years, to begin after the Maggarts
had been notified in witing that the prem ses were ready for

occupancy.

The Maggart's brief indicates that they did receive a
"rent start letter,” although there does not seemto be an
exhibit | abel ed as such. Regardless, the Maggarts admt that
t hey occupi ed the prem ses in Novenber of 1988, first paying rent
in January of 1989. A five year or 60 nonth | ease thus would
conclude in Decenber of 1993 or at the l|atest January of 1994.
At trial NET stipulated that the | ease expired on Decenber 31,
1993, and that they would not seek recovery for rent past this
date. Additionally, the Maggarts signed an estoppel certificate
executed June 13, 1989, in which the Maggarts confirnmed some of
the nore relevant provisions of the | ease, one of which was the
term | n paragraph (d) of the estoppel certificate the term of
the lease is listed as 5 years, commenci ng on January 6, 1989,
and endi ng January 31, 1994. Thus, it is not too difficult to
determ ne that the expiration of the | ease would be in January of

1994 or perhaps Decenber 31, 1993.

During the course of the tenancy, the Maggarts sonetines
had problens paying their rent as it cane due, and on at | east
three occasions NET filed detainer actions to recover noni es due.
In the mdst of discussions over a fourth suit to collect rent,

t he nost pivotal factual event of the case occurred. On January
23, 1993, NET attorney John Tishler held a phone conversation
with the Maggart's | awer John Cheadle. During the conversation,
M. Tishler comented that he believed the Maggart's | ease
expired on March 15, 1993. M. Tishler apparently only consulted
the first page of the |lease, which stated the | ease was for five

years and was signed on March 15, 1988. M. Tishler may have
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been ignorant of the fact that the Maggarts had not started

payi ng rent until January of 1989 when the building was finished.

After speaking to his clients the Maggarts, M. Cheadle
sent M. Tishler a letter dated January 22, 1993, the sane day of
t he phone conversation. The letter reportedly confirnmed the
day's discussion regarding the term nation of the |lease in March
Later in a |letter dated February 10, 1993, M. Tishler confirmed
that it was his "understanding that the | ease expired in m d-
March, " and al so desi gnated an agent to inspect the prem ses upon

the term nati on of the | ease date.

On March 15, 1993, the Maggarts vacated the prem ses and
NET' s desi gnated agent accepted the keys after an inspection. On
March 26, 1993, NET advised the Maggarts that the | ease actually
did not expire until January of 1994 and denanded paynent of the

rent for the remai nder of the | ease term

At trial the parties stipulated that the nonthly anount
of rent, conmon area, and nai ntenance, taxes, and insurance under
the | ease was $4,650 for a total of $44,647.24 if due from March
16, 1993 through the end of the |lease termin Decenber of 1993.
After the trial, the court held that the statements, letters, and
actions of the parties had "set up an estoppel."” Specifically
the court held that NET's attorney stated the expiration date of
the | ease was March 15, 1993, and that in reliance upon the
statenent the tenant's wote a letter stating they would nove out
and wanted the landlord to provide a representative to receive

t he prem ses.

| ssues

The issue presented in NET's appeal is limted to one
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| egal question: whether or not NET should be estopped from
collecting rent fromthe Maggarts through the end of their five
year commercial |ease after NET's attorney told the Maggart's
attorney that the | ease would expire in March of 1993. To answer
this question this Court mnust review the doctrine of equitable

estoppel in Tennessee.

Equi t abl e Est oppel

In Ryan v. Lunberman's Miut. Cas. Co., the court stated
"[i]t is probably inpossible to frame a rigid definition of the
doctrine of equitable estoppel because it is constantly grow ng,
and is applied to new conditions as they arise. It rests upon
the necessity of requiring men to deal honestly and fairly with

their fellow nen." 485 S. W2d 548, 550 (Tenn. 1972).

Est oppel "requires as a mininum (1) reliance upon the
statenent or actions of another w thout opportunity to know the
truth and (2) action based on that reliance which results in
detrinent to the one acting." Canpbell v. Precision Rubber

Products Corp., 737 S.W2d 283 (Tenn. App. 1987).

As the Tennessee Suprene Court stated in Ranbeau v.
Farris, "It is essential to estoppel that the person claimng it
was hinmself not only destitute of the know edge of the facts, but
W t hout avail abl e neans of obtaining such know edge; for there
can be no estoppel where both parties have the sane neans of
ascertaining the truth.” 212 S .W2d 359, 361 (Tenn. 1948) citing
Hankins v. Waddell et al., 167 S.W2d 694, 696. Simlarly
stated, "[f]or estoppel to arise, the act nust have been done
with the know edge that it would be relied upon and the ot her

party has acted in reliance without either know edge or the true



state of affairs or the neans of learning the true state of

affairs.” City of Lebanon v. Baird, 756 S.W2d 236 (Tenn. 1988).

Usual Iy, "one having the ability and opportunity to
i nform hinself of the contents of a witing before he executes it
will not be allowed to avoid it by showi ng that he was i gnorant
of its contents or that he failed to read it." Soloman v. First
Anerican Nat. Bank of Nashville, 774 S.W2d 935 (Tenn. App.

1989) .

Application

The Maggart's signed a five year |lease in March of 1988.
They first paid rent in January of 1989. The termof the |ease
coul d have been determ ned in an nunmber of ways, including
consulting the | ease, or the estoppel certificate. Wen M.
Tishler informed M. Cheadle of a March 1993 expiration, the
Maggarts were not "destitute of the know edge of the facts, or
wi t hout avail abl e nmeans of obtaining such know edge." Ranbeau v.
Farris, 212 S.W2d 359, 361 (Tenn. 1948). They had in their own
possession the | ease, were represented by counsel, and testified
at trial that they did indeed know that a March 1993 term nati on
woul d have been premature. Cenerally, a party dealing on equa
terms with another is not justified in relying upon
representati ons where the neans of know edge are readily within
his reach. Soloman v. First Anerican Nat'|l Bank of Nashville,
774 S. W 2d 935, 943 (Tenn. App. 1989). Thus, the Maggarts

cannot rely on the equitable theory of estoppel.

A party desiring to benefit fromthe estoppel doctrine

must have relied reasonably or justifiably. Fourth Nat'l Bank v.



Nashville C. & St. L. Ry. Co., 161 S.W 1144, 1146 (Tenn. 1913).
The Maggarts claimthat M. Tishler's m staken statenent as to a
March term nation provides sufficient justification to allow them
to surrender the prem ses. The Maggarts al so assert that the
litigious history of NET induced their abandonnent of the space,
and that they were not in a strong enough bargaining position to
gquestion NET's authority for renoving them before the | ease term
ran. W disagree. Had the Maggarts been fearful of NET' s
reaction if they had remained on the prem ses beyond March they
coul d have contacted NET and agreed to the March term nation
while informng NET that they believed a March term nation to be
contrary to the lease terns. At no tinme did the Maggarts
comunicate to NET that it would conply, while protesting NET' s
construction of the | ease. Had the Maggarts done so and NET

mai ntai ned its position, the Maggarts then woul d have been in

better position to assert a valid reliance argunent.

Estoppel is not favored and it is the burden of the party
seeking to i nvoke estoppel to prove each and every el enent.
Bokor v. Bokor, 722 S.W2d 676, (Tenn. App. 1986). The Maggart's
know edge of the terns of the | ease preclude themfromvalidly

asserting estoppel.

The Maggarts argue that they should not be held to a
hi gher standard of recall or understanding of the | ease than NET.
However, it is the Maggarts, not NET who are asserting the
est oppel argunment, and it is the knowl edge or access to neans of
knowl edge on behalf of the party asserting estoppel that is

rel evant to equitable estoppel in Tennessee.

Concl usi on

It therefore results that the judgnent of the trial court
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Is reversed and the case is remanded to the trial court for
further necessary proceedings. Costs on appeal are taxed to the

appel | ees, Janmes and Dorot hy Maggart.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TODD, P.J., MS.

BEN H CANTRELL, JUDGE



