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O P I  N I  O N

Mc Mur r a y,  J .

  I n  t hi s  a ppe a l  t he  mot he r  of  a  mi nor  c hi l d c l a i ms  t ha t  t he r e

ha s  be e n a  c ha nge  i n  c i r c ums t a nc e s  j us t i f yi ng a  c ha nge  of  c us t ody

f r om t he  f a t he r  t o he r  or ,  i n  t he  a l t e r na t i ve ,  t h a t  s he  r e c e i ve
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a ddi t i ona l  vi s i t a t i on pr i vi l e ge s .   The  c ha nc e l l or  de t e r mi ne d t ha t

t ha t  t he r e  wa s  no c ha nge  of  c i r c ums t a nc e s  whi c h woul d wa r r a nt  a

modi f i c a t i on of  t he  c ur r e nt  c us t ody a r r a nge me nt .   Howe ve r ,  he  di d

modi f y t he  vi s i t a t i on a r r a nge me nt .   We  a f f i r m t he  j udgme nt  of  t he

t r i a l  c our t .

The s e  pa r t i e s  we r e  di vor c e d i n  1989 a nd a t  t ha t  t i me ,  Mr s .

Fr e nc h,  Roy Le e  Shor t ' s  na t ur a l  mot he r ,  wa s  a wa r de d c us t ody of  he r

s on who wa s  t he n t hr e e  ye a r s  ol d.   I n  Augus t ,  1990,  t e mpor a r y

e me r ge nc y c us t ody of  Le e  wa s  a wa r de d t o  hi s  f a t he r ,  Roy Shor t .   I n

Ma r c h,  1991,  f ul l  c us t ody of  Le e  wa s  a wa r de d t o  Mr .  Shor t .  Mr .

Shor t  s ubs e que nt l y  f i l e d a  pe t i t i on f or  t e r mi na t i on of  Mr s .

Fr e nc h' s  pa r e nt a l  r i ght s .   Mr s .  Fr e nc h s ought  a ddi t i ona l  ove r ni ght

a nd hol i da y vi s i t a t i on.   Mr .  Shor t  vol unt a r i l y  wi t hdr e w hi s

pe t i t i on a nd t he  c ha nc e l l or  a wa r de d Mr s .  Fr e nc h hol i da y vi s i t a t i on

ba s e d on l e ga l  hol i da ys  r e c ogni z e d by t he  St a t e  of  Te nne s s e e  a nd

t he  Uni t e d St a t e s .   

I n 1994,  Mr s .  Fr e nc h pe t i t i one d t he  c our t  f or  a  c ha nge  i n

c us t ody.   Af t e r  he a r i ng t e s t i mony f r om s e ve r a l  wi t ne s s e s ,  i nc l udi ng

t he  pa r t i e s  a nd t he i r  r e s pe c t i ve  s pous e s ,  t he  c ha nc e l l or  c omme nde d

Mr s .  Fr e nc h f or  he r  e f f or t s  t o  i mpr ove  upon he r  mot he r i ng s ki l l s .

He  a dde d,  howe ve r ,  t ha t  s t a ndi ng a l one ,  he r  i mpr ove me nt s  we r e

i ns uf f i c i e nt  t o  wa r r a nt  c ha ngi ng t he  c ur r e nt  c us t ody a r r a nge me nt .

Howe ve r ,  t he  c ha nc e l l or  di d modi f y t he  vi s i t a t i on s c he dul e  t o  mor e
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c l os e l y c ompl y wi t h s t a nda r d vi s i t a t i on a s  c ont e mpl a t e d by t he

Chi l d Suppor t  Gui de l i ne s .

Mr s .  Fr e nc h ha s  a ppe a l e d r a i s i ng t he  f ol l owi ng i s s ue s  f or  our

r e vi e w:

1. Whe t he r  t he  t r i a l  c our t  e r r e d  i n  not  gr a nt i ng
mot he r  c us t ody of  t he  mi nor  c hi l d  a s  t he  e vi de nc e
s hows  t ha t  t he r e  ha s  be e n a  c ha nge  of  c i r c ums t a nc e s
a nd i t  i s  i n  t he  c hi l d ' s  be s t  i nt e r e s t  t o be  i n
mot he r ' s  c us t ody.

2.   I f  t he  t r i a l  c our t  wa s  c or r e c t  i n  not  a wa r di ng
c us t ody t o  mot he r ,  whe t he r  t he  t r i a l  c our t  e r r e d by
not  l i be r a l l y  e xpa ndi ng mot he r ' s  vi s i t a t i on ba s e d
upon t he  c l i ni c a l  ps yc hol ogi s t ' s  r e c omme nda t i on
t ha t  c hi l d  ne e ds  e xpa nde d vi s i t a t i on wi t h mot he r
a nd ba s e d upon t he  ot he r  e vi de nc e  pr e s e nt e d.

We  e nt e r  upon our  r e vi e w of  t he  t r i a l  c our t ’ s  j udgme nt  gui de d

by Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .  " Unl e s s

ot he r wi s e  r e qui r e d by s t a t ut e ,  r e vi e w of  f i ndi ngs  of  f a c t  by t he

t r i a l  c our t  i n  c i vi l  a c t i ons  s ha l l  be  de  novo upon t he  r e c or d of

t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of

t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r -

wi s e . "   We  not e  t ha t  no s uc h pr e s umpt i on a t t a c he s  t o  c onc l us i ons  of

l a w.   Ada ms  v.  De a n Roof i ng  Co. ,   715 S. W. 2d 341 ( Te nn.  Ct .  App.

1986) .

Mr s .  Fr e nc h f i r s t  a r gue s  t ha t  t he  c ha nc e l l or  e r r e d i n  r e f us i ng

t o c ha nge  c us t ody.   She  ba s e s  he r  a r gume nt  on a n a l l e ge d c ha nge  of
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c i r c ums t a nc e s  a nd a r gue s  t ha t  i t  i s  i n  he r  mi nor  s on’ s  be s t

i nt e r e s t s  t ha t  he  be  pl a c e d i n  he r  c us t ody.   As  e vi de nc e  of  a

c ha nge  i n  c i r c ums t a nc e s ,  Mr s .  Fr e nc h c i t e s  i nt e r f e r e nc e  by  Mr .

Shor t  a nd hi s  wi f e  wi t h he r  r e l a t i ons hi p wi t h he r  s on.   She  i s

f ur t he r  c onc e r ne d wi t h he r  s on’ s  e mot i ona l  a nd be ha vi or a l  pr obl e ms

a nd hi s  de s i r e  t o  l i ve  wi t h he r .  

 I n  c hi l d c us t ody c a s e s ,  t he  l a w i s  we l l - e s t a bl i s he d t ha t

whe r e  a  de c r e e  ha s  be e n e nt e r e d a wa r di ng c us t ody of  c hi l dr e n,  t ha t

de c r e e  i s  r e s  j udi c a t a  a nd i s  c onc l us i ve  i n  a  s ubs e que nt  a ppl i c a -

t i on t o  c ha nge  c us t ody unl e s s  s ome  ne w f a c t  ha s  oc c ur r e d whi c h ha s

a l t e r e d t he  c i r c ums t a nc e s  i n  a  ma t e r i a l  wa y t o  ma ke  t he  we l f a r e  of

t he  c hi l d  r e qui r e  a  c ha nge  i n  c us t ody.  ( c i t a t i ons  omi t t e d. )

Gr i f f i n  v .  St one ,  834 S. W. 2d 300 ( Te nn.  App.  1992) .   The  pa r a mount

c ons i de r a t i on i n  a  c us t ody pr oc e e di ng i s  t he  be s t  i nt e r e s t  of  t he

c hi l d.   Ba h v.  Ba h,  668 S. W. 2d 663 ( Te nn.  App.  1993) .   Whe n t he

i s s ue  be f or e  t he  c our t ,  howe ve r ,  i s  whe t he r  t o  modi f y a  pr i or

c us t ody or de r ,  i t  ne e d not  r e pe a t  t he  c ompa r a t i ve  f i t ne s s  a na l ys i s

t ha t  i s  a ppr opr i a t e  a t  t he  t i me  of  t he  or i gi na l  c us t ody de c r e e .

Se e ,  e . g . ,  Ba h,  s upr a .   Ra t he r ,  t he  t r i a l  j udge  i n a  modi f i c a t i on

pr oc e e di ng mus t  f i nd a  ma t e r i a l  c ha nge  of  c i r c ums t a nc e s  whi c h i s

c ompe l l i ng e nough t o  wa r r a nt  a  c ha nge  i n  c us t ody.   Se e  T. C. A.  §

36- 6- 101( a ) ;  Wooda r d v.  Wooda r d,  783 S. W. 2d 188 ( Te nn.  App.  1989) .

Se e  a l s o Che e k v.  Che e k,  ( a n unr e por t e d opi ni on by t hi s  c our t  f i l e d

Augus t  29,  1995) .  
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The  c ha nc e l l or  s t a t e d f r om t he  be nc h:  " The r e  now e xi s t s

not hi ng whi c h woul d pr e c l ude  Mr s .  Shor t  f r om be i ng a  qui t e  s ui t a bl e

c us t odi a n f or  t hi s  c hi l d.   He r  a t t i t ude  a nd de me a nor  t oda y i s  i n

s t a r k c ont r a s t  t o  wha t  t hi s  Cour t  ha s  obs e r ve d i n  e a r l i e r  he a r i ngs .

Of  c our s e ,  t he  f a c t  t ha t  s he  ha s  i mpr ove d he r s e l f ,  a nd s he  ha s

c ons i de r a bl y,  s t a ndi ng a l one  i s  a n i na de qua t e  r e a s on t o  c ha nge

c us t ody.   Onl y i f  s ome t hi ng a bout  t he  c hi l d ' s  pr e s e nt  s i t ua t i on . . .

i s  de t r i me nt a l  t o  t he  c hi l d ,  s houl d c us t ody be  c ha nge d  a ga i n.

Ot he r wi s e ,  t he  c hi l d  i s  he l d hos t a ge  t o t he  va ga r i e s  of  . . .  a  

pa r e nt ' s  pa r t i c ul a r  c ha nge s  i n  mood. "

We  a gr e e ,  a s  c omme nda bl e  a s  t he  mot he r ' s  e f f or t s  t o  i mpr ove

he r s e l f  a r e ,  t ha t ,  s t a ndi ng a l one ,  doe s  not  c ons t i t ut e  s uc h a

c ha nge  i n  c i r c ums t a nc e s  whi c h woul d wa r r a nt  a  c ha nge  of  c us t ody.  

Mr s .  Fr e nc h’ s  s e c ond i s s ue  i s  s ome t hi ng of  a  c ur i ous  i s s ue  t o

us .  She  s ought  a nd s uc c e s s f ul l y  obt a i ne d e xpa nde d a nd l i be r a l

vi s i t a t i on pr i vi l e ge s .   I n  vi e w of  t he  di f f i c ul t y  i n  c ompl yi ng wi t h

t he  e a r l i e r  or de r  of  t he  c our t  r e l a t i ng t o  vi s i t a t i on a nd t he

e xpa nde d a nd l e s s  di f f i c ul t  vi s i t a t i on now i n e f f e c t ,  s he  wa s  qui t e

s uc c e s s f ul  i n  t he  t r i a l  c our t  on t hi s  i s s ue .   Appa r e nt l y ,  s he  i s

s t i l l  di s s a t i s f i e d.

I t  ha s  l ong be e n we l l - s e t t l e d t ha t  t he  t r i a l  c our t  i s  ve s t e d

wi t h wi de  di s c r e t i on i n ma t t e r s  r e l a t i ng t o  c us t ody a nd vi s i t a t i on.
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I n s pe a ki ng t o  t hi s  i s s ue ,  our  Supr e me  Cour t  i n  Sut t l e s  v .  Sut t l e s ,

748 S. W. 2d 427 ( Te nn.  1988)  ma de  t he  f ol l owi ng obs e r va t i on:

[ T] he  ge ne r a l  r ul e  i s  t ha t  " t he  de t a i l s  of  c us t ody
a nd vi s i t a t i on wi t h  c hi l dr e n a r e  pe c ul i a r l y wi t hi n t he
br oa d di s c r e t i on of  t he  t r i a l  j udge , "  Edwa r ds  v.  Edwa r ds ,
501 S. W. 2d 283,  291 ( Te nn.  App.  1973) ,  a nd t ha t  t he  t r i a l
c our t ' s  de c i s i on wi l l  not  or di na r i l y  be  r e ve r s e d a bs e nt
s ome  a bus e  of  t ha t  di s c r e t i on,  " i n  r e vi e wi ng c hi l d
c us t ody a nd vi s i t a t i on c a s e s ,  we  mus t  r e me mbe r  t ha t  t he
we l f a r e  of  t he  c hi l d  ha s  a l wa ys  be e n t he  pa r a mount
c ons i de r a t i on"  f or  t he  c our t s .  Luke  v.  Luke ,  651 S. W. 2d
219,  221 ( Te nn.  1983) .  I n  a ddi t i on,  t he  r i ght  of  t he
nonc us t odi a l  pa r e nt  t o  r e a s ona bl e  vi s i t a t i on i s  c l e a r l y
f a vor e d.  E. g. ,  We a ve r  v .  We a ve r ,  37 Te nn.  App.  195,
202- 203,  261 S. W. 2d 145,  148 ( 1953) . . . "  

Se e  Al s o Ma r mi no v.  Ma r mi no,  34 Te nn.  App.  352,  355,  238

S. W. 2d 105,  107 ( 1950) . We  f i nd no me r i t  i n t hi s  i s s ue .

The  a ppe l l e e  ha s  ur ge d us  t o  f i nd t hi s  a ppe a l  t o  be  f r i vol ous

a nd a wa r d  c os t s  a nd a t t or ne y’ s  f e e s .   We  be l i e ve  t ha t  t he  a ppe l -

l a nt ’ s  e xe r c i s e  of  he r  r i ght  t o  ha ve  t he  de c i s i on  of  t he  t r i a l

c our t  r e vi e we d by t hi s  c our t  i s  not  f r i vol ous  unde r  t he  c i r c um-

s t a nc e s .   Ac c or di ngl y,  we  do not  f i nd t hi s  t o  be  a  f r i vol ous

a ppe a l .

The  t r i a l  c our t  i s  a f f i r me d i n  a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt .   Thi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

KI MBERLY DAWN SHORT ( FRENCH) ,    ) HAMBLEN CHANCERY
                                ) C. A.  NO.  03A01- 9506- CH- 00168
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  DENNI S H.  I NMAN
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
ROY WAYNE SHORT,                 ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mbl e n Count y a nd br i e f s  f i l e d on be ha l f  of  t he

r e s pe c t i ve  pa r t i e s .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of

opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  t r i a l  c our t  i s  a f f i r me d i n  a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt .   Thi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .



                                  PER CURI AM


