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The Plaintiff-Appellee, Jimry Gose, and Def endant -
Appel I ant Del orse Gose were divorced in 1987. They entered
into a property settlenent agreenment which was not reduced to
a formal witten agreenment but was orally stipulated to the

court. The stipulation was transcribed by the court reporter



and incorporated in the final decree of the court. As
pertinent here, it provides:

"MS. MEARES (Counsel for Wfe): Yes. It is further agreed
that Ms. Gose shall be awarded a pro rata anount of M.
CGose's retirenment which is one half of its present value or
three hundred and -- We'll supply that figure. [It's three
hundred and sonething dollars but it's half of its present

val ue.

"MR. CUNNI NGHAM ( Counsel for Husband): Half of seventy-seven
si xty-si x oh nine or whatever.

"MS. MEARES: Yeah, it would be $383.04."

No Qualified donestic relations order (QDRO
pursuant to 29 USC § 1056 was entered follow ng the entry of

t he di vorce decree.

In July, 1992, M. Cose took early retirenment and
began drawing full retirenent w thout the know edge of Ms.
Gose and without remtting to her the prorata portion of the

retirenent benefits to which she was entitl ed.

I n August, 1992, an attorney other than the one who
represented Ms. CGose in the divorce proceeding, filed a
notion for a Qualified Donestic Relations Order and such an
order was entered in Septenber, 1992. As pertinent, the order
provi ded: "That the Defendant, Delorse E. Gose, is to receive
t he applicabl e pension benefit comencing on the Plaintiff's

65th birthday and term nating upon the Plaintiff's death.™

In early February, 1994, Ms. Cose |learned M. Cose

was retired and had been since July, 1992. She imedi ately



filed a Rule 60.02, TRCP, notion to set aside the Qualified
Donestic Relations Order and to award her such other relief as
needed to properly give effect to the final divorce decree.
She all eged the QDRO, erroneously providing the paynments to
her woul d begin on M. Gose's 65th birthday, was based on the
belief he was still enployed and paynent of retirenent
benefits woul d not be payable until he reached 65 years of

age.

The Plaintiff filed a notion to disniss the Rule
60. 02, TRCP, notion based on the one-year |imtation of the
rul e when based on m stake. He al so asked for sanctions

pursuant to Rule 11, TRCP

The court sustained the notion to disnmss but denied

t he request for sanctions.

The Defendant filed a notion to enforce the decree
or to alter or anend or set aside the order entered by the
court on Septenber 9, 1992, the QPRO and the order entered

July 19, 1994, dismssing its Rule 60.02, TRCP, order.

Plaintiff filed a response in opposition to
Def endant' s notion and agai n asked for sanctions pursuant to

Rule 11, TRCP, and for attorney's fees and expenses.

The court dism ssed Defendant's notion to enforce or

to alter or anend the decree.

After Defendant's nobtion was di sm ssed, counsel for

the Plaintiff asked the court about the sanctions he had



requested, to which the court responded: "It's probably a
notion well-taken, but I"mgoing to reserve ruling on that,
M. Mnatt, until this matter is finally settled by the court

of appeals or the suprene court or whonever."

The judgnent dism ssing the Defendant's notion and
fromwhich this appeal is taken, as pertinent, provides: "The
granting of attorney fees and expenses to the plaintiff

pursuant to their response is reserved."

The Def endant has appeal ed, saying the court was in

error in denying her relief.

Since this appeal is froman interlocutory decree,
it cannot be considered. Rule 3, TRAP, provides: "If
mul tiple parties or nultiple clains for relief are involved in
an action, any order that adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the
parties is not enforceable or appealable....” Rule 54.02,
TRCP, states:

When nore than one claimfor relief is present
in an action, whether as a claim counterclaim
cross-claim or third party claim or when nultiple
parties are involved, the court, whether at |aw or
in equity, may direct the entry of a final judgnent
as to one or nore but fewer than all of the clains
or parties only upon an express determ nation that
there is no just reason for delay and upon an
express direction for the entry of judgnent. 1In the
absence of such determ nation and direction any
order or other form of decision, however designated,
t hat adjudicates fewer than all the parties shal
not termnate the action as to any of the clains or
parties, and the order or other formof decisionis
subject to revision at any tinme before the entry of
t he judgnent adjudicating all the clainms and the
rights and liabilities of all the parties.



The trial court here did not find there was no j ust
reason for delay and did not expressly direct entry of
judgnment. In Fox v. Fox, 657 S.W2d 747 (Tenn.1983) the
suprene court hel d:

Rul e 54.02 requires as an absolute prerequisite
to an appeal the certification by the trial judge,
first, that the court has directed the entry of a
final judgnent as to one or nore but fewer than al
of the clainms, and, second, make an express
determ nation that there is no just reason for
delay. Such certification by the trial judge
creates a final judgnment appeal abl e as of right
under Rule 3 TR A P. In the absence of such
direction and determ nation by the trial judge, the
order is interlocutory and can be revised at any
time before the entry of judgnment adjudicating al
the clains and rights and liabilities of all
parties. Sidhamv. Fickle Heirs, 643 S.W2d 324,
325 (Tenn. 1982).

657 S.W2d at 749.

The appeal is dism ssed and the case is remanded to
the trial court for entry of a judgment forthwith either
adj udi cating the issue of sanctions or in conformty with Rule
54.02, TRCP. Wthin our discretion, the cost of this appeal

is taxed one-half to the Appellant and one-half to the

Appel | ee.

Adifford E. Sanders, Sr.J.

CONCUR:

Her schel P. Franks, J.



Don T. McMirray, J.



