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reducingthetotal verdict to $558,000 under comparativefault principles. Onappeal, Plaintiffsclaim
theTrial Court erred when it denied their motion for adirected verdict made at the close of proof and
in their Rule 50.02 motion. In their motion for directed verdict, Plaintiffs argued there was no
materia evidence to support defendant Motion Industries claim that Mr. Roberson was guilty of
comparativefault. The Trial Court denied the motion and alowed thejury to decidethe comparative
fault issue. Thereafter, Plaintiffs filed a motion for new tria which the Trial Court denied after
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verdict. We affirm.
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OPINION

Background

In April of 2002, Plaintiffs filed suit against Motion Industries, Inc., and Travis G.
Weathers (“Weathers®)!. Accordingtothecomplaint, inJuneof 2001, Weatherswasdriving atruck
whilein the course and scope of his employment with Motion Industries. Weathers apparently had
stopped at a stop sign at the intersection of Broad Street and Glenview Street in Chattanooga, but
then proceeded to pull out into traffic on Broad Street striking the automobile driven by Mr.
Roberson. Plaintiffs claim the accident caused serious injuries to Mr. Roberson’s lower back and
after conservative medical treatment failed, Mr. Roberson underwent a spinal fusion at which time
“[s]teel rods, wire cages and autogenous bone graftswere used to fuse three of hislower vertebraes.”
Plaintiffs claims are based on negligence and negligence per se. Mr. Roberson initialy sought
compensatory damagestotaling $2,000,000, and Mrs. Roberson sought $400,000in damagesfor loss
of consortium. Plaintiffs later amended the complaint to increase Mr. Roberson’s ad damnum to
$3,400,000.

Motion Industries answered the complaint and generally denied any liability to
Plaintiffs. Motion Industries asserted, anong other things, that Mr. Roberson’s comparative fault
was the proximate cause of the accident and his resulting injuries.?

Plaintiffs claim on appea that the proof at trial showed Mr. Roberson incurred
medical expenses totaling $212,089. Mr. Roberson also offered proof that his past and future lost
wages based upon hiswork lifeexpectancy of 7.11 yearstotaled $410,000. Mr. Roberson’ spast and
future lost wages based upon aretirement age of 65 totaled $499,244. Other proof regarding Mr.
Roberson’s claimed damages included expenses for future medical care totaling $154,471, and
damagesfor past and futureloss of “value of household services’ totaling $85,053. Thus, according
to Plaintiffs, Mr. Roberson incurred actual damages for past and future lost wages, past and future
medical care, and loss of “value of household services’ in the range of between approximately
$862,000 and $951,000, depending on whether Mr. Roberson quit working in 7.11 years or retired
at age 65.2

! Plaintiffs voluntarily dismissed their claims against W eathers prior to trial.

2 There was a dispute prior to trial over whether Motion Industries properly raised comparative fault as a
defense. Thisdispute apparently wasresolved in favor of M otion Industries and the issue of whether comparative fault
was properly pled as a defense is not at issue on appeal.

3 These figures were obtained from an economic consultant’s report which Plaintiffs entered as an exhibit at
trial. We have provided these figures to show what Plaintiffs claim to be the actual damages resulting from the
automobile accident. Whether Plaintiffs proved damages consistent with the jury’s verdict is not directly at issue on
appeal. Accordingly, our mention of the figures contained in the economic consultant’ sreport should not be interpreted
as a conclusion that it accurately reflects Mr. Roberson’s actual damages or that the jury was in any way required to
accept the contents of the report.
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At the close of proof at trial, Plaintiffs moved for a directed verdict on the issue of
Mr. Roberson’ salleged comparativefault. TheTria Court deniedthemotionandthejury eventually
returned a verdict in favor of Mr. Roberson in the amount of $880,000, and in favor of Mrs.
Roberson in the amount of $20,000. Thejury also found, however, that Mr. Roberson was 38% at
fault for the accident. The Trial Court then reduced Plaintiffs overall verdict by 38% consistent
with comparativefault principles. Theend result wasaverdict for Mr. Roberson totaling $545,600,
and averdict totaling $12,400 for Mrs. Roberson.

Following entry of judgment, Plaintiffs filed a Motion for Directed Verdict and
Additur or New Trial. TheTria Court denied this motion and * specifically approved” the amount
of damages assessed by the jury aswell asthejury’sallocation of fault. Plaintiffs appeal, claiming
the Trial Court erred when it refused to direct averdict in their favor asto Mr. Roberson’s alleged
comparative fault. Plaintiffsask this Court to hold that the Trial Court erred in not granting their
motion for a directed verdict and by not setting aside the jury’s finding of comparative fault.
Plaintiffs ask this Court to restore the entire jury verdict of $900,000 in their favor.

Discussion

Our standard of review is whether there is any material evidence in the record to
support the Trial Court’s denia of Plaintiffs motion for directed verdict. See Sooksbury v.
American Nat. Prop. and Cas. Co., 126 S.W.3d 505 (Tenn. Ct. App. 2003). One of the many issues
in Stooksbury was whether the trial court erred when it failed to direct averdict in the defendant’s
favor. Inresolving thisissue, we stated:

In deciding whether atrial court was correct in granting or denying a
motion for directed verdict, an appellate court cannot weigh the
evidence.

Rather, it must take the strongest legitimate view of the
evidence in favor of the plaintiff, indulging in al reasonable
inferences in hisfavor, and disregarding any evidence to the
contrary. The trial judge's action [granting a motion for
directed verdict] may be sustained only if thereis no material
evidence in the record that would support a verdict for the
plaintiff, under any of the theories that he has advanced.

Wharton Transport Corp. v. Bridges, 606 SW.2d 521, 525 (Tenn.
1980) (quoting Cecil v. Hardin, 575 SW.2d 268, 271 (Tenn.1978)).

To resolve this issue, we must determine if the Trial Court
wascorrect whenit overruled Defendant'smotion for directed verdict,
thereby implicitly concluding therewas materia evidencethat would
support averdict for Plaintiff.



Sooksbury, 126 SW.3d at 516. In the present case, we likewise must determine if the Trial Court
correctly overruled Plaintiffs motion for directed verdict, thereby implicitly finding that there was
material evidence that would support a jury verdict finding comparative fault on the part of Mr.
Roberson.*

Although the tria lasted six days, only evidence pertaining to how the accident
occurred isrelevant on appeal. Mr. Roberson testified that on the day of the accident, hewason his
way home and was driving down Broad Street in Chattanooga. Mr. Roberson explained that the
intersection of Broad Street and Glenview Street is approximately three hundred feet past atraffic
light at Broad Street and 33" Street. Mr. Roberson testified he was proceeding west bound on Broad
Street. He had just crossed over some railroad tracks, was traveling 20 to 25 m.p.h., and wasin the
process of “building my speed back up.” According to Mr. Roberson:

| was traveling down this point. All this traffic was around
me. There was a big something, big truck or big bus. | wasn't
looking over at that side because therewas alot of traffic. | wasjust
looking straight ahead. | wastraveling thisway. Then | could seea
white ... pickup truck. Then | kept going and then | seen in the
corner of my eyethewhitecoming at me.... | hitmy gasand tried to
get over into this center lane. The truck hit me and | knew | wasn't
doing any good with the gas.

The impact caused Mr. Roberson’s car to spin around and his car ended up in the
inside lane of northbound traffic. According to Mr. Roberson, shortly after the accident Weathers
told him that “he didn’t see me and he was sorry that he hit me.”

On cross-examination, Mr. Roberson acknowl edged that thelast trafficlight hemight
have stopped at was at 26th Street, about .8 of a mile from the scene of the accident. Not far past
thislast traffic light, however, is the railroad track which Mr. Roberson stated he crossed at about
20to 25 m.p.h. After crossing therailroad track, Mr. Roberson began to accelerate. Mr. Roberson
stated that the speed limit on Broad Street is 35 m.p.h. Mr. Roberson denied that he was speeding
when the accident occurred.

Weatherstestified that on the day of the accident, he was stopped at the stop sign on
Glenview Street for one or two minutes before he proceeded to pull out onto Broad Street. Weathers
stated that he could see down Broad Street to the railroad tracks which were over three hundred feet
away from Glenview Street. Weatherstestified that therewasagarbagetruck traveling down Broad

4 Our analysis would be identical if we were reviewing the jury’s verdict assessing 38% comparative fault to
Mr. Roberson. Jury verdicts also are reviewed utilizing the material evidence standard. See Tenn. R. App. P. 13(d)
(“Findingsof fact by ajuryincivil actionsshall be set aside only if thereisno material evidenceto support theverdict.”).
Plaintiffs indeed have an uphill battle given that twelve jurors believed by a preponderance of the evidence that Mr.
Roberson was 38% at fault, and the Trial Court concluded there was material evidence to support that particular finding
when Plaintiffs’ post-trial motion was denied.

-4-



Street in the outer lane approaching Glenview Street. Weathersdid not see any vehiclesin thelane
next to the garbage truck or any vehicles behind the garbage truck. Weathers stated that the garbage
truck then turned onto Glenview Street and, asit wasturning, Weathers|ooked both ways and after
seeing no other vehicles approaching, proceeded to pull out onto Broad Street. Weathers stated he
was traveling about 2 m.p.h. when the collision occurred. After the accident, Weathers apologized
to Mr. Roberson and stated that he did not see Mr. Roberson’s vehicle. Although Weathers could
not state how fast Mr. Roberson was traveling, he stated that he “had to be coming down through
there pretty good to spin around a couple of times.” In short, the jurors heard proof through
Weathers' testimony that they could construe to show that in the timeit took Weathersto pull into
theintersection, Mr. Roberson’ svehicletraveled from beyond therailroad tracksto theintersection,
adistance of three hundred plus feet.

As previoudly noted, at the close of the evidence Plaintiffs moved for a directed
verdict on the issue of comparative fault. In response, Motion Industries argued that Weathers
testified he could seeto therailroad tracks from Glenview Street and there was no vehiclein either
oncoming lane other than the garbage truck. Counsel argued that “the way | think this accident
happened, the way I'm going to argueit, that plaintiff hasto bein the far outside lane and hasto be
going 50to 60. That’'sthe only way to explain how [Weathers] doesn’t seehim.” In response, the
Trial Court stated that it would “let you argue it. | don’t know that the jury will buy it.” During
closing arguments, Motion Industries presented the above argument to the jury, stating:

| think the only way their testimony makessense ... isif Carl
Roberson is in that outside lane going between 50 and 60 miles an
hour. He hasn't stopped in 8/10 of amile, he's on hisway home....
[1]f you think about the dimensions, the distances involved, ook at
the photographs of the scene, the only explanation that explainsthis,
why Travis Weathers could not see him, although he stopped and
looked, and how they got to the middle of Broad Street at the same
timeisif Carl Roberson is coming shooting down Broad Street....

One of Plaintiffs’ primary arguments on appeal is that, as a matter of law, Mr.
Roberson’ s alleged excessive speed on the through street could not have been the proximate cause
of theaccident. Plaintiffsrely on Tennessee Trailways, Inc. v. Ervin, 438 S.\W.2d 733 (Tenn. 1969)
and similar cases. In Tennessee Trailways, our Supreme Court stated:

The record in the instant case leaves no doubt but that
plaintiff's intestate rode his motorcycle up to the intersection, either
hesitated or stopped, and, with thebusin unobstructed view, suddenly
and abruptly crossed the highway into the northbound lane to the
point of collision. It becomestoo clear for argument that the asserted
differential inthebus speed simply could not bearealistic proximate
cause of the accident. In the fact of uncontroverted testimony
showing that plaintiff's intestate suddenly rode into the path of the
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oncoming bus, whether defendant'sbuswastraveling at 73.5 or at 63
miles per hour becomes insignificant. It isplain that the immediate
cause of the collision was not the speed of the bus; but apparently the
sudden and heedless entry of plaintiff's intestate onto the north side
of the highway.

Id. at 735. Asthe passengersonthebustestified, themotorcycledriver’ sentry onto the highway was
“sudden” and “right in front of” the bus. 1d.

In our opinion, Tennessee Trailways would be on point in the present case if
Wesathers' vehicle had collided with the garbage truck which Weathers clearly saw, or if Roberson’s
vehicle had been visible when Weathers proceeded onto Broad Street. However, Weatherstestified
that when he looked down Broad Street, the only visible vehicle was the garbage truck. If the jury
credited Weathers' testimony, which apparently it did, then Weathers cannot be said to have pulled
out in front of a vehicle which was in his unobstructed view.

Other cases relied upon by Plaintiffs to support their argument that Mr. Roberson’s
claimed excessive speed could not be the proximate cause of the accident are equaly as
distinguishable as Tennessee Trailways. For example, in Whaley v. Wolfenbarger, No. E1999-
02518-COA-R3-CV, 2000 Tenn. App. LEXIS 54 (Tenn. Ct. App. Jan. 28, 2000), the defendant did
not see astop sign and proceeded directly into an intersection striking a vehicle being driven by the
plaintiff’s husband. We affirmed thetria court’s granting of a directed verdict to plaintiff on the
issue of comparative fault, finding there was * no evidence of any kind showing or tending to show
that the speed of the Whaley's vehicle ... contributed in any way to the accident.” Id. at ** 4-5.
Plaintiffsalso citeBobov. Gregory, No. 03A01-9408-CV-00280, 1995 Tenn. App. LEX1S 28 (Tenn.
Ct. App. Jan. 13, 1995), but in that case the defendant, believing that the plaintiff’s vehicle was
slowing down to stop, pulled out in front of the plaintiff’ svehicle after seeing the plaintiff’svehicle
only two or three car lengths away. 1d. at *4.

Because there was evidence in the present case from which ajury could reasonably
conclude that Mr. Roberson’ s vehicle was not yet in sight and therefore not visible when Weathers
looked for oncoming traffic and that Weathers did not ssmply pull out in front of an observed
vehicle, the above cases cited by Plaintiffsare in no way controlling on the comparative fault issue.
Here the jury was presented with proof showing, if thejury believed that proof which it apparently
did, that Wesathers looked for oncoming traffic, that Weathers could see three hundred plus feet to
therailroad tracks, that Mr. Roberson’ svehiclesimply wasnot yet in sight, that Weathersthen began
to pull out into theintersection, and that Mr. Roberson’ svehicle covered the three hundred plusfeet
in the time it took Weathers to pull into the intersection where the collision occurred.

On appeal, we cannot re-weigh the evidence or otherwise determine where the
preponderance of the evidence lies. If there is any material evidence to support the jury’s verdict
assessing 38% comparativefault to Mr. Roberson, the verdict must be sustained. In Jonesv. Bureau
of TennCare, 94 SW.3d 495, 501 (Tenn. Ct. App. 2002), we observed that:
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Theterm"substantial and material evidence" hasbeen defined
as "'such relevant evidence as a reasonable mind might accept to
support a rational conclusion and such as to furnish a reasonably
sound basis for the action under consideration.” Papachristou v.
Univ. of Tennessee, 29 S.W.3d 487, 490 (Tenn. Ct. App. 2000)
(quoting Clay Co. Manor, Inc. v. Sate, 849 SW.2d 755, 759 (Tenn.
1993)). ThisCourt hasalso described it asrequiring"'something less
than a preponderance of the evidence ... but more than a scintilla or
glimmer." Gluck v. Civil Serv. Comm'n, 15 SW.3d 486, 490 (Tenn.
Ct. App. 1999) (quoting Wayne Co. v. Sate Solid Waste Disposal
Control Bd., 756 SW.2d 274, 280 (Tenn. Ct. App. 1988))....

Jones, 94 S\W.3d at 501.

After reviewing, inlight of thedirected verdict standard of review, all of theevidence
presented at trial on this particular issue, we conclude that there was material evidence to support
thejury’ sverdict that Mr. Roberson was comparatively at fault. Specifically, thejury was presented
evidence that Weathers was stopped at the intersection, that he looked toward the railroad tracks
some three hundred plus feet away, that Mr. Roberson’ s vehicle was not yet in site, that Weathers
pulled into the intersection, and that Mr. Roberson’ s vehicle covered three hundred plusfeet in the
time it took Wesathers to pull into the intersection. While the evidence of Mr. Roberson’s
comparative fault may well be less than a preponderance of the evidence on that issue, we believe
it to be “more than a scintillaor glimmer.” We note that Plaintiffs in this appeal argue only that
there is no material evidence of any comparative fault by Mr. Roberson. Apparently because
Plaintiffs do not wish a new tria, Plaintiffs do not take the position that if Mr. Roberson was
somehow at fault, then the 38% comparative fault as found by the jury is too high and should be
some amount lessthan 38% evenif greater than zero percent. Accordingly, we affirm thejudgment
of the Trial Court in all respects.

Conclusion
The Judgment of the Trial Court isaffirmed, and this causeis remanded to the Trial

Court for collection of the costs below. Costs on appeal are assessed to the Appellants, Carl and
Vicki Roberson, and their surety.

D. MICHAEL SWINEY, JUDGE



