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Thiscaseinvolvesthe breach of an employment compensation contract. Under the salesemployee’s
compensation plan with hisemployer, he wasto earn extracommission for any salesthat exceeded
hisannual quota. 1nthe compensation plan, the employer reserved theright to pay only the standard
commissionon “windfall” sales. For thefiscal year at issue, the sales employee exceeded hisquota.
The employer invoked the windfall provision of his compensation plan and paid him only the
standard commission on the sales over his quota. The sales employee sued his employer, arguing
that he was entitled to the extra commission on the sales over his quota. On cross-motions for
summary judgment, the judge ruled in favor of the plaintiff sales employee. On appeal, the
defendant employer argues that the “windfall provision” applies to all sales that were unbudgeted
or unforecast and that the plaintiff sales employee’s excess salesfall in that category. We hold that
the defendant employer’ sinterpretation conflicts with the plain meaning of the contract, and affirm
the decision of thetria court.
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HOLLY M. KIRBY, J., delivered the opinion of the court, in which ALAN E. HIGHERS, J. and
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OPINION
Plaintiff/Appellee, James A. Drake, Jr. (“Drake”), was employed as a district sales manager
for Defendant/A ppellant, JPS Elastomerics Corp. (“JPS”), from 1995 until 1999, selling roofing

products. Drake's sales territory included Kansas, Missouri, Oklahoma, Arkansas, Mississippi,
northern Louisiana, and portions of Kentucky and Tennessee.



Drakewaspaid abase salary plusacommission. The commission was cal culated according
to aSales Incentive Plan, prepared by JPS each year. Under the Sales Incentive Plan, Drake wasto
be paid commissions of 0.75% on net sales up to his annual sales quota. For net salesin excess of
his annual sales quota, the Plan provided that Drake would receive a commission of 3.0%. Each
year, Drake prepared alist of customers he intended to target in the coming year, aswell asasaes
guotafor those customers. Thelist of targeted customersand the quotafigureswerethen transmitted
to the national sales manager who gave the final approval, usually after consultation with his own
superiors.

In 1997, for the first time, Drake's Sales Incentive Plan included a “windfall provision”
whichsaid: “Management reservestheright to determinethat windfallsbeeligiblefor only thelower
rate of commission and not the excess over quota.” The contract did not define “windfall.” Inthe
Sales Incentive Plan, JPS reserved the right “to determine plan éligibility, remove representatives
from coverage, and modify or terminate the Plan at its discretion.” Drake' s quotawas $4,324,549.
Drake'slist of customersincluded:

Customer Quota
McGaughey Lumber $1,490,500.
Performance Mtls. $1,031,678.
Roofers Supply & Service $592,172.
Nashville Distribution (TBA) $467,701.
Spec Roofing $242,915.
Distribution $3,824,966.
DC Taylor $468,611.
Target Stores $30,972.
Direct $499,583.
$4,324,549.

Thesalesat issuein thislitigation were from Hollis Roofing Company. It isundisputed that Hollis
Roofing Company, as such, was not included in Drake' s 1997 list of targeted customers.

The parties stipulated that, beginning in 1995 and continuing through 1998, Drake
established contactswith HollisRoofing. Hefrequently called Hollis, set up personal meetings, and
even held product demonstrations for Wal-Mart, with whom Hollis did significant business. JPS
admitsthat it was aware of Drake' s pursuit of business from Hollis Roofing during thistime.

In 1996, Drake began to receive sales from Hollis Roofing through Hollis Roofing’s
distributor, McGaughey Lumber Company. These sales were listed under McGaughey Lumber
Company rather than Hollis Roofing, because M cGaughey was adistributor on JPS s approved list.
For fiscal year 1996, Drake received the increased commission rate, 3.0%, for his salesin excess of
his quota. Drake's 1996 Sales Incentive Plan did not include a windfall provision, which was
inserted into the Sales Incentive Plan the following year.
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In 1997, Hollis Roofing was not included on Drake' slist of targeted customers, since sales
were still required to be made through the approved distributor, McGaughey. In August 1997, JPS
authorized Drake to sdll its roofing products directly to Hollis Roofing, rather than through
McGaughey.

Infiscal year 1997, Drakegenerated total salesin 1997 of $6,856,773.99, exceeding hisquota
by $2,532,224.99. Drakedid just over $2.5 million ($2,541,387.42) in business with Hollis, some
of it through McGauhey Lumber until August of 1997 when he began to sell to Hollis directly.

Inlate 1997, Drakelearned that JPS had decided to invokethewindfall provision of the Sales
Incentive Plan with respect to his salesto Hollisand pay him only the 0.75% standard commission.
Had Drake been paid under the 3% increased commission rate, his commission would have been
$56,975 more. Drake then filed this lawsuit against JPS, asserting that JPS's application of the
windfall provision constituted a breach of contract.

Inthetrial court below, virtualy all of the pertinent underlying facts were stipulated or were
otherwiseundisputed. After discovery wascompleted, both partiesfiled cross-motionsfor summary
judgment, and the trial court held a hearing on both motions. The issue for thetrial court was one
of contract interpretation, namely, whether the windfall provision of Drake’'s 1997 Sales Incentive
Plan was applicable to the over $2.5 million in sales to Hollis Roofing in fiscal year 1997.

JPS emphasized to the trial court that it was undisputed that Drake did not include Hollis
Roofing on his 1997 list of potential customers and that no sales to Hollis Roofing were budgeted
in Drake’'s 1997 quota. The president of JPS, Bruce Wilby, testified in his deposition that the
windfall provision wasintended to apply to such a situation, where there was a significant volume
of “greatly underforecasted” sales.

The sales incentive plan has the clause in there for — and there’'s a number of
situations that could come up that would invoke it, but the ones that come to mind
to me are an unbudgeted or an unforecasted or greatly underforecasted volumefor a
customer or acustomer who was never on thelist.

Thomas Gallivan, national sales manager of JPS who gave fina approva of the quota figures,
offered asimilar explanation:

And if the business is there or the potential for the business is there, it should be
considered or taken into consideration when the budgets are developed. And the
windfall clause is there to prevent what one might call sandbagging or under
forecasting or under budgeting.

Drake, of course, noted that Hollis Roofing was not included on his 1997 list of potential customers

because, at thetimethelist wasgenerated, JPSrequired that Drake' ssalesto HollisRoofing be made
through JPS' s approved distributor, McGaughey Lumber, and that JPS did not approve direct sales
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to Hollis Roofing until some ten months into fiscal year 1997. Drake also pointed out that it was
undisputed that JPS was well aware of Drake' s efforts to secure sales from Hollis Roofing as early
as1995. Indeed, Drakewas paid the increased commission rate of 3.0% for hissalesin 1996 which
exceeded his quota, including sales to Hollis Roofing made through the distributor, McGaughey
Lumber.

At the conclusion of the hearing on the parties’ cross-motions for summary judgment, the
trial court found that the windfall provision was not applicable. Thetria court stated:

The definition of windfall is, in the absence of the parties giving me a definition,
which they did not, isthat which reasonable men and women would give. It'scalled
a reasonable person test under the law. In fact, it's not as though windfal is
something that isnovel tothelaw. Itistruly that which isunexpected without effort.

The tria court rgjected JPS's application of the windfall provision to the undisputed facts in this
casel

Itisnot awindfall, however, when, by the admission and the stipul ation, we havethe
plaintiff working Hollis Roofing Company knowing that they’ re amajor contractor
with Wa-Mart, which we have the plaintiff having personal meetings, telephonic
contacts, giving demonstrations with the architect with Wal-Mart about meeting
specifications. Thisiswhat people like the plaintiff are hired to do.

Thus, thetrial court denied JPS' smotion for summary judgment and granted summary judgment to
Drake. Drake was awarded $56,975, along with pre- and post-judgment interest. From this order,
JPS now appedls.

Summary judgment should be granted when the movant demonstrates that there are no
genuineissuesof material fact and that the moving party isentitled to summary judgment asamatter
of law. Rule 56.04 of the Tennessee Rules of Civil Procedure. Asall of the material facts are not
in dispute, the only issue on appeal is one of contract interpretation. Contract interpretation is a
matter of law, and is reviewed on appeal de novo with no presumption of correctness from thetrial
court below. Guiliano v. Cleo, Inc., 995 SW.2d 88, 95 (Tenn.1999). “When resolving disputes
concerning contract interpretation, our task isto ascertain theintention of the parties based upon the
usual, natural, and ordinary meaning of the contractual language.” 1d.

It is undisputed that JPS drafted the Sales Incentive Plan at issuein this case. Itisawell-
settled principle of contract interpretation that language used in a contract, where ambiguous, will
be construed most strongly against the party who has used it. Wilson v. Moore, 929 S.W.2d 367,
373 (Tenn. App. 1996). Inaddition, we must interpret the contract in away that gives effect to every
term, so far asisreasonable, and avoids interna conflicts. 1d.



As noted above, because the contract provides no definition, we look for the natural and
ordinary meaning of the term “windfall.” The term originated in medieval England where
commoners could not chop down treesfor fuel, but they were free to gather the timber blown down
by the wind, or “windfall.” It came to mean any unexpected piece of good luck. See Eric Kades,
Windfall, 108 Yale L. J.1489 (1999). Contemporary usage tends to emphasize the unearned or
undeserved nature of windfals. Thus, Black's Law Dictionary offers the definition, “An
unanticipated benefit, usu. intheform of aprofit and not caused by therecipient.” Black’s1594 (7th
ed. 1999).

In this appeal, JPS reiterates the same arguments it made to the trial court. It maintains
steadfastly that Drake did not include Hollis Roofing on his 1997 list of potential customers. It does
not dispute, however, that when Drake's 1997 list of customers was submitted, sales to Hollis
Roofing were required to be routed through McGaughey Lumber. Moreover, JPS does not even
attempt tofeign surpriseat Drake ssalesto Hollis, givenitsknowledge of hisextensive salesefforts
and the fact that he was compensated for sales to Hollis, through McGaughey, in 1996.

JPS also continues to argue that the windfall provision should be applied to saleswhich are
“unbudgeted and unforecast.” JPS, of course, had the opportunity to define the term “windfall” in
this manner in the 1997 Plan but failed to do so. The meaning of windfall argued by JPS plainly
conflicts with the provision, in the 1997 Plan and the prior Sales Incentive Plans, that provides for
acommission at an increased rate of 3.0% on net salesin excess of the annual salesquota. If indeed
thewindfall provision applied to all saleswhich were* unbudgeted and unforecast,” no saleswould
qualify for the 3.0% commission. JPS responds by arguing that “windfall” salesare only those that
far exceed the quota, while sales that exceed the quota by a small amount could earn the incentive
commission. This interpretation, however, appears to have nothing to do with the meaning of the
term “windfall” and everything to do with JPS's reluctance to pay Drake the agreed-upon
commission rate for earning salesin excess of his quota. The natural and ordinary meaning of the
windfall provisionisclearly themeaningascribedtoit by thetrial court. Utilizing thisinterpretation,
the windfall provision has no application to the facts of this case. Therefore, we affirm the tria
court’sdenial of JPS s motion for summary judgment, and its grant of summary judgment in favor
of Drake.

The decision of thetria court is affirmed, and all costs are assessed to the Appellant, JPS
Elastomerics Corp., for which execution may issue, if necessary.

HOLLY M. KIRBY, J.



