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OPINION

On December 16, 1999, A. K. gavebirth to the child who isthe subject of thisaction, K.J.K.
Shortly after the child was born Ms. K. left her with a friend. On January 19, 2000, the State of
Tennessee, Department of Children’s Services (DCS) filed its Petition for Temporary Custody
asserting that the actions of the Mother constituted neglect and that the child should be found
dependent and neglected. The Juvenile Court found K.J.K. to be dependent and neglected on
January 25, 2000." On April 19, the Juvenile Court allowed visitationto A. K. for one hour every
Monday and Wednesday. Thisvisitation was to be supervised by DCS personnel. On January 18,
2002, DCSfiled apetition to suspend visitation alleging its concern that both the putative Father and
Ms. K. might be infected with hepatitus C. The Department alleged that A. K. had open sores on
her body and mouth, and would encourage K.J.K. to kissher during visitation. TheDepartment also
asserted that A. K. provided thisinformation and stated that she might have contracted the disease

1 This Order was entered March 16, 2000 nunc pro tunc, January 25, 2000.



from her husband. The Motion was not accompanied by any affidavit nor did it containin its body
any request for an expedited hearing. On January 25, 2002, while the Motion to Suspend Visitation
was pending, and without the benefit of any order from the court temporarily atering the visitation
schedule, DCS unilaterally suspended visitation with the Mother.

Inresponsetothisunilateral action by the Department, Ms. K. filed her Petition for Contempt
inthetrial court. On February 13, 2002, the Juvenile Court heard Ms. K. sPetition. Inthat hearing,
the court stated the fol lowing:

THE COURT: Wewill continuethis hearing to March 6th at 1:00 and in the
meantimethey are going to get tested for hepatitisC at DCS' sexpense. Wewill hold
an evayancefor the petition for contempt of court. [sic] And everybody understands
the ten for one rule? Does anyone not understand what theten for one rule is?

MS. SONGER: I'm not familiar with that.

THE COURT: Anybody who withholds visitation under any circumstance,
there saten for one make-up penalty. For every day there sten daysfor one. | think
that’ s been therule in General Sessions Court for four years now. That stops alot
of visitation problems.

MS. BUCK: And you'retelling that’s from today forward.

THE COURT: No. I'mtelling you that if | find y'all withheld visitation
without a court order it’s ten days for each day the missed visitation.

Consistent with the court’ s order from the bench, DCS reported on March 6 that G. K., the
Father tested positive for the hepatitis C antibody, but A. K. testified negative. The court heard
further arguments from counsel. Upon their agreement that Ms. K. had missed el even hours of
visitation at one hour per day astheresult of DCS' saction, the court ordered resumption of visitation
and apparently under the “ 10-for-1 rule,”? ordered 110 days of consecutive unsupervised visitation.
Pursuant to a Motion for Relief filed by the Department, the court clarified this Order by filing a
Written Order dated July 29, 2002. The Department filed its Notice of Appeal on August 21, 2002,
challenging this Order as an ingppropriate exercise of the Juvenile Court’s authority.

The discretionary nature of the trid court’s authority in determining and dealing with
contempt isawell settled proposition in thisjurisdiction. See Hawkv. Hawk, 855 SW.2d 573, 583
(Tenn. 1993); see also Robinson v. Air Draulics Engineering Company, Inc., 214 Tenn. 30, 37, 377
S.W.2d 908, 912. However, when the exercise of thetrial court’ sauthority amountstoaplain abuse
of discretion, this Court is bound to reverse it. The time-honored distinction between civil and
criminal contempt separates the exercise of a court’s power to compel performance from the
reasonablegoal of vindicating thecourt’ sability to determine controversiesand enforceitsjudgment
by punishing contemnorswho flaunt that authority. It isthisvery punitive nature of thelatter which

2 Despitethe court’ s statement from the bench, no portion of the record or argumentsof counsel providewritten
authority or citation to alocal rule. The “10-for-1" rule is of dubious origin and a practice of subjecting all visitation
problems to a single punitive sanction regardless of the facts of the case invites reversal.
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compels not only compliance with the proper criminal procedures such as those provided in
Tennessee Rule of Criminal Procedure 42, but aso the restrictions placed upon that power by the
statutes. It standsto reason that any court exercising this ominous power should not only guarantee
procedural due process to a criminal contemnor but also tailor its exercise to correct only that
behavior which amounts to the contempt. It is for this reason that the legislature specifically
determined that punishment for contempt may be by fine or by imprisonment or by both. See Tenn.
Code Ann. § 29-9-103; Black v. Blount, 938 S.W.2d 394, 397 (Tenn. 1996); see also Robinson, 214
Tenn. at 36, 377 S.W.2d at 911.

Thereisno question intherecord before this Court that the Juvenile Court chose to exercise
its powers under the “10-for-1 rule” to punish DCSfor its unilateral actions. While the motive of
the trial court in this admittedly sad exercise of state power on the part of the department is
understandable, the punishment is contrary to that punishment provided for by statute, and
unfortunately punishes only the most innocent party in this action, the child. It is not logically
tailored to address only the behavior congtituting contempt. In this respect the net is cast too far.
Thetrial court abused itsdiscretion. The Order of thetrid court isvacated. The visitation schedule
is restored status quo ante, and the Department is strongly cautioned against interfering with the
visitationrightsof parentswithout prior court approval, or aproper evidentiary showingof imminent
irreversibleharmto the child. Punishing the Department of Children’ sServicesisnot aproper bass
for awarding a windfall to the petitioning party, especially when that windfall may needlessly
endanger the primary person before the court - - the innocent child. The cause is remanded to the
trial court for further proceedings not inconsistent with this opinion, costs of this action are taxed
against the Department.

WILLIAM B. CAIN, JUDGE



