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Thisappeal arose after thetrial court rejected the father’ s petition to reduce child support. Because
the father showed a substantial variance between theamount of child support he was ordered to pay
and the amount of child support called for under the guidelines, we reverse the trial court’s order
denying modification prospectively. Becausethe court originally awarded support fromthefather’s
property, we affirm the denial of modification of that portion of the child support award.
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OPINION

The partieswere divorced by order entered June 26, 2000, and custody of their two children,
who were 13 and 7 at that time, was awarded to Deborah Coates (“Mother”). At the time of the
divorce, Thomas Coates (“Father”) was incarcerated in federal prison in Kentucky for drug
trafficking. The court later distributed the parties' assets and set child support. In that order, the
court found Mother earned $24,000 per year as a cosmetologist and that she was also a substitute
teacher. The court also found that prior to Father’ sincarceration hewasaprofessional gambler, that
he had 182 months remaining on his 200 month sentence, and his monthly wages in prison were
$5.00. Father had reported earnings of $51,000 to $80,000 during a three-year period prior to his
incarceration. Thecourt found it wasequitableto cal culate child support based upon adetermination
of Father’ s potential income “as evidenced by previous work experience, i.e., gambling, and finds
that annual gross receipt of $80,000 isthe proper calculation.” Using the child support guidelines,
the court set Father’ s child support obligation at $1,497 per month based on an income of $80,000.
The award wasto be reviewed when the ol der child reached mgority.



The court awarded virtually all personal property owned by the partiesto Mother. The court
ordered that the maritd residence be sold and that one-half of the net proceeds be awarded to
Mother. The remaining one-half wasto be placed in an account for the purpose of paying Father’s
child support at the rate of $1,497 per month. The court also ordered that if the account was
insufficient to pay support throughout the minority of the younger child “the monthly child support
will continue to accrue and collection of same will be enforceable against [Father].” Any balance
remaining after the children reached majority was awarded to Mother as alimony in solido.

Father |ater filed apro semotion seeking modification of thefinal judgment, whichthe court
treated as a motion to ater or amend pursuant to Tenn. R. Civ. P. 59 and dismissed as untimely.
Father did not appeal either thefinal judgment or thedismissal of hismotion. Instead, goproximatey
amonth after the court’s dismissal, he filed a petition for reduction of child support.

The trial court found there was no change of circumstances to warrant a reduction in child
support and dismissed the petition. In addition the court ordered that costs and Mother’s attorney
feesbe paid out of the fund deposited for child support. Itisfrom thisjudgment that Father appeals.

The applicable standard for determining whether an existing child support order should be
modified, asrequested by Father inthiscase, isthe® significant variancetest” adopted by the General
Assembly in 1994. Turner v. Turner, 919 SW.2d 340, 342-43 (Tenn. Ct. App. 1995). This
legidlation provides that:

In cases involving child support, upon application of either party, the court shall decree an
increase or decrease of such allowance when there is found to be a significant variance, as
defined in the child support guidelines established by subsection (€), between the guidelines
and the amount of support currently ordered unless the variance has resulted from a
previoudy court-ordered deviation from the guidelines and the circumstances which caused
the deviation have not changed.

Tenn. Code Ann. § 36-5-101(a)(1).

Thus, the substantial and material change of circumstancestest, applicable to modifications
of spousal support, Tenn. Code Ann. 8§ 36-5-101(a)(1), isnot the appropriatetest, although arequest
for modification of child support is generally triggered by a change of circumstances.

A significant variance between theguideline amount and the current support order isdefined
as‘“at least 15% if the current support is one hundred dollars ($100.00) or greater per month,” and
“such variance would justify the modification of a child support order unless, in situations where a
downward modification is sought, the obligor is willfully and voluntarily unemployed or
underemployed.” Tenn. Comp. R. & Regs., ch. 1240-2-4-.02(3). The party seeking the modification
bearsthe burden of showing the necessary significant variance. Turner, 919 SW.2d a 345; Seal v.
Seal, 802 SW.2d 617, 620 (Tenn. Ct. App. 1990).



The appropriate amount of support isdetermined by applying aflat percentage, based on the
number of children to be supported, to the obligor parent’ snet income. Tenn. Comp. R. & Reg., ch.
1240-2-4-.03(5). It is clear that difference between the amount which would be due under the
guidelines based on Father’s current monthly income of $5.00 and the amount of current support
under the court’s original order is more than 15%.

Thus, Father has established he is entitled to a reduction of his monthly obligation unless:
(1) under the statute, the current amount was the result of a court-ordered deviation from the
guidelines amount; or (2) under the guidelines, Father is voluntarily and willfully unemployed or
underemployed. When determining the amount of support, the court is required to apply the
guidelines as a rebuttable presumption. Tenn. Code Ann. 8§ 36-5-101(c)(1)(A). A deviation from
the guidelines must be supported by written findings that application of the guidelines would be
unjust or inappropriate and such findings must include the amount of support that would have been
ordered under the guidelines and ajustification for the variance. 1d.

The trial court’s original order did not make the specific findings set out in the statute.
Instead, the court found that it was equitable to calculate support based upon Father’s potential
income as evidenced by prior work experience. The court’slanguage mirrorsthat of the guidelines
provision which allows the setting of support based upon potential income where an obligor is
willfully and voluntarily unemployed or underemployed. Tenn. Comp. R. & Regs., ch. 1240-2-4-
.03(3)(d).

However, willful and voluntary unemployment or underemployment must result from an
intent to reduce or terminateincome. Wilson v. Wilson, 43 S.W.3d 495, 497 (Tenn. Ct. App. 2000).
This court has rejected the proposition that a parent’ s dishonest acts which lead to unemployment
constitutewillful and voluntary unemployment. 1d. Asalogical extension of that principle, wehave
also held that unemployment or underemployment resulting from incarceration is not willful and
voluntary. Pennington v. Pennington, No. W2000-00568-COA-R3-CV, 2001 Tenn. App. LEXIS
193, at *13 (Tenn. Ct. App. Mar. 14, 2001) (no Tenn. R. App. P. 11 application filed).

Conseguently, we conclude that Father hasdemonstrated asignificant variance under Tenn.
Code Ann. § 36-5-101(a)(1) and was entitled to areduction in his child support obligation.

The reduction of Father’s future child support obligation means that he will not accrue
arrearagesfor hisinability to pay the support originally ordered. It doesnot, however, mean that the
trial court’s order that half of the net proceeds of the parties’ residence be used to support the
children must be set aside.

Whether the marriage i sdissolved absol utely, or aperpetual or temporary separation
is decreed, the court may make an order and decree for the suitable support and
maintenance. . . of the children, or any of them, by either spouse or out of such
spouse’' s property, according to the nature of the case and the circumstances of the
parties. . ..



Tenn. Code Ann. § 36-5-101(a)(1) (2001) (emphasis added).

Weinterpret thetrial court’ sorder asawarding Father’ sinterest in half the proceedsfromthe
sale of the marital residence as child support. Knowing Father was not available for gainful
employment and would remain incapabl e of earning more than anominal salary for the duration of
hissentence, thetrial court awarded child support out of Father’ sproperty, in accordancewith Tenn.
Code Ann. § 36-5-101(a)(1). The fact that the court ordered regular payments from the fund
established with the proceeds does not alter the fundamental nature of the order.

Based upontheforegoing analysis, we affirm thetrial court’ sdenial of areductionin support
with regard to that portion of thetrial court’s order awarding Father’ s half of the proceeds from the
saleof thehouseas child support. Wereversethetrial court’ sorder denying aprospectivereduction
based upon Father’ s actual income and remand for a determination of his obligation, if any, based
upon that current income.

Costsaretaxed equally to Appdlant, Thomas A. Coates, and Appelleg, Deborah A. Coates.

PATRICIA J. COTTRELL, JUDGE



