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OPINION
The parties Defendant are the brother and sister of the deceased, who are specifically named

inthe complaint, and her nieces and nephews, who are not specifically named, dthough the brief of
the Administratrix recites that al her nieces and nephews were served.!

1 No answersto the complaint were filed by any of the parties Defendant, although on the date of the

hearing below--July 23, 2001--counsel for the appealing Defendants filed a notice of appearance on their behalf.



The provisions of the will, which the Administratrix seeks to have construed are the
following:

A%
| give and bequeath the furniture, furnishingsand all other personal items
belonging to me and used in and about the home to my heirs now designated; to
wit, my brother, Dewey Frazier, my sisters, Maggie Olson and Mary Lou
Underwood AND ALL of my nieces and nephews as one family class.

Vv

| givetheC.D.’ ssavingsaccountsand checking account in any bank to my
brother, Dewey Frazier, my two sisters, Maggie Olsonand Mary Lou Underwood,
AND all of my nieces and nephews, equally, shareand share alike. HOWEVER
in event that any item or items not be taken the executrix is authorized to dispose
of same as she deems best including giving any of same to another or to herself.

Theonly witnessto testify wasthe attorney who prepared Ms. Frazier’ swill who, according
to the narrative statement of evidence, testified as pertinent the following:

Mr. Hendrickswasasked by the Administratrix C.T.A. if hebelieved that
Ms. Frazier intended to divide the property in Articles IV and V into three (3)
shares and he did not have an immediate response.

The Court propounded the same question to Mr. Hendricks a which time
he confirmed that he believed that was what she intended.

The Trial Court, apparently relying upon the attorney’s testimony, found that as to both
clausesit wasMs. Frazier’ sintent her brother, Dewey Frazier, receive one-third, her sisters Maggie
Olson and Mary Lou Underwood receive one-third (each receiving one-sixth), and her nieces and
nephews share equally in the other third.

Fiveof theniecesappeal, contending that under aproper construction of thewill the Testatrix
intended for her brother, her two sisters, and her nieces and nephewsto shareequally in the bequests
under Sections4 and 5. They also contend that the Trial Court wasin error in construing the will
in accordance with the tesimony of the attorney who preparedit.

At the outset, we observe that construction of awill is a question of law and comes to this
Court without any presumption of correctness. We aso note that the Appellants correctly set forth
intheir brief guidelines for interpreting willsin this State:

“The construction of awill isaquestion of law for thecourt. Thecardinal
rulein construction of all willsisthat the court shall seek to discover theintention

-2



of the Testator and give effect to it unless it contravenes some rule of law or
public policy. The testator’s intention is to be ascertained from the particular
wordsused in thewill itself, from the context in which those words are used, and
from the general scope and purposes of the will, read in the light of the
surrounding and attending circumstances. In construing awill it is necessary to
look to the entire will and the testator’ s intention must be determined from what
he has written and not from what it is supposed heintended.” Briggsv. Estate of
Briggs, 950 Sw2d 710, 712 (Tenn. Ct. App. 1997).

Turning to theissueson appeal, we agree with the A ppell ants, asto the second one, that what
the attorney who prepared the will thought Ms. Frazier meant is not controlling absent any proof to
support his thought, and for that reason we will disregard his testimony.

Asto issue one, the Appelle€ s brief suggests there are three possible interpretations:

1 Whether or not the funds are to be divided into three shareswith one share
passing to the brother, Dewey Frazier, one shareto sisters, Maggie Olson
and Mary Lou Underwood and one share passing to the nieces and
nephews.

2. Whether or not the funds are to be divided into four shares with one share
each passing to the brother and two sisters and the fourth share divided
among the nieces and nephews.

3. Whether or not thefunds areto be divided equally among the brother, two
sisters and al the nieces and nephews.

Asto Section 4, we believe a proper construction thereof would be to treat the brother and
two sisters as family and the nieces and nephews as "One Family Class," resulting in the second
construction set out above.

Although Section 5 does not speak of afamily classin regard to the nieces and nephews, we
think such a construction is appropriate. We reach a conclusion as to both Sections, partially upon
the ground that had it been the intent for all the Beneficiaries to share equally, as insisted by the
Defendants, it would have been very simple for the bequeststo have been to "be equally shared by
my brother, Dewey Frazier, my sisters, Maggie Olsonand Mary Lou Underwood, and my niecesand
nephews.”

Moreover, wethink it significant that astoin Section 1V, the capitalized words“AND ALL”
between the naming of her siblings and her nieces and nephews served as notice that they would be
treated differently in the distribution of her estate. We also note that she likewise, under Section V,
capitalized theword “ AND” between her siblings and the nieces and nephews, resultingin the same
inference.
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It isour view of the will that a more likely case could be made that it was the intent of the
Testatrix that the second possible interpretation above noted would be appropriate. However, Mary
L ou Underwood, the only Appelleefiling abrief in this case, requeststhat "the decision of the Trial
Court either be affirmed or modified to grant the Appellee a one-fourth interest under Article 5 of
the Decedent's will."

Inlight of thisrequest and because we are disinclined to reduce the interest in the estate the
nieces and nephews would inherit--one-third versus one-fourth--and none of the Appellees made a
serious objection to our affirming the Trial Court's judgment, we affirm the judgment of the Trial
Court as rendered.?

For theforegoing reasonsthejudgment of the Trial Court isaffirmedand the causeremanded
for collection of costsbelow. Costsof appeal are adjudged against Arlene Scudder, Patricia Flynn,
Dorothy Owen, Nannie Mage Rice, and Sylvia Cooke and their surety.

HOUSTON M. GODDARD, PRESIDING JUDGE

2 Wedo notethat thisconcession only addresses Section V. However, we concludein light of the fact

that the language of both Sections are practically identical and the fact that counsel makes no insistence relative to
Section IV, its omission in the concession regarding affirmance was inadvertent.



