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Thisisabreach of contract case. The plaintiff physician entered into an employment contract with
the defendant physician’ sgroup. The contract provided that the physicianwouldwork for the group
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OPINION

This is a breach of contract case. In the spring of 1996, plaintiff/appellant Laurence B.
Kandel, M.D. (“Dr. Kandel”), was engaged in the academic practice of urology in the state of New
Y ork. Duringthat time, Dr. Kandel entered into negotiationswith defendant/appe |ee Ral ph Benson,
M.D. (“Dr. Benson”), and defendant/appellee Dean Knoll, M.D. (“Dr. Knoll™), the sole shareholders
in Defendant/Appelee The Center for Urological Treatment and Research, P.C. (“CUTR"),
regarding Dr. Kandel joining CUTR as an employee in the practice of urology.

In July 1996, the parties executed a contract, effective as of September 15, 1996. The
contract contained the following provision:

10. Agreement to Negotiate in Good Faith Toward Purchase of Equity
Ownership. The Employer agrees that in the event Employee remains
continuously employed by Employer for a period of one (1) year and has
achieved Board Certification through the American Board of Urology,
Employer will negotiate in good faith with Employee to allow Employee to
purchase from Employer that number of shares of Employer’s stock which
will permit Employee to own the same number of shares as the stockholder
holding the most shares of Employer’'s stock at that time. Employer
anticipatesthat the purchase price of such stock shall be based onthe GAAP
book value of the Employer as of the date of the purchase.

(Emphasis added). Thus, the contract contained a provision requiring the parties to “ negotiate in
good faith” the sale to Dr. Kandel of an equal ownership share in CUTR at the expiration of one
year.

Dr. Kandel remained Board certified, asrequired under hisagreement, and completed hisfirst
year of practice at CUTR. Toward the end of hisfirst year, Dr. Kandel raised to Drs. Benson and
Knoll the issue of becoming a partner in CUTR pursuant to the terms of the contract. Dr. Kandel
allegesthat Drs. Benson and Knoll initially told him that he would have to wait another year before
he becameeligibleto buy into the practice. When Dr. Kandel insisted that hehad a contractual right
to enter into good faith negotiations for the purchase of CUTR stock, the parties began to negotiate
Dr. Kandel’ s buy-in.

Beginning in September 1997, CUTR made the first of several offersto Dr. Kandel. The
parties agreed on many terms of the buy-in, such as the formula to be used in determining the
amount of Dr. Kandel’s compensation, the formula to be used to calculate the amount of Dr.
Kandel’s buy-in, and the terms of the covenant not to compete. Regarding the amount of Dr.
Kandel’ sbuy-in, the parties contemplated that Dr. Kandel would buy his stock for an amount equal
to one-third of the group’s net asset value (assets less liabilities). Thiswould total approximatey
$141,000, based onaval uation of thegroup that included over $500,000 in accountsreceivable. The
parties disagreed, however, on the method for calculating the stock redemption value. CUTR
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proposed that, upon termination of Dr. Kandel’s employment, he would sell hisstock to CUTR for
itsbook value* provided that no va ue shall be assigned to accountsreceivable.” At thetime of the
negotiations, eliminating accounts receivable from the equation would have caused the book value
of the stock to drop to an amount bel ow zero. However, under CUTR'’ sproposal, if Dr. Kandel were
terminated he would have been entitled to a “ severance pay” in an amount equal to 90% of the
accounts receivabl e attributabl e to the services rendered by Dr. Kandel.

Dr. Kandel refused CUTR'’ s proposal, asserting that it was not made in good faith because
it required him to pay $141,000 for stock that would be essentidly worthlessif hewere required to
immediatdy redeemit. Inresponse, CUTR defended its proposal to Dr. Kandel asit related to the
stock redemption terms. In aletter to Dr. Kandel’ s attorney dated November 12, 1997, counsel for
CUTR explained:

[Tt is[ ] true that Dr. Kandel could be fired the day after he buys into CUTR.
However, Dr. Benson's and Dr. Knoll’s executed Employment and Redemption
Agreements also contain similar “without cause” termination provisions that allow
CUTRto terminate their employment without cause at any timewithout requirement
of prior notice.

However, [you] erroneously assume| ] that Dr. Kandel would receive $0 if
his employment with CUTR was terminated the day after he completed his buy-in
or a any other time. To the contrary, Dr. Kandel would potentially receive two
payments. First, Dr. Kandel, if terminated, isentitled to receive 90% of hisaccounts
receivable . . . . This payment would result in a large payment to Dr. Kandel.
Specifically, since Dr. Kandel’s accounts receivable at the end of October
approximated $93,000, Dr. Kandd would be entitled to apayment of approximately
$84,000. It is important to note, however, that Dr. Kandel’s current accounts
receivableare significantly deflated solely because hetook aconsiderable amount of
time off during September. A more representative example may be Dr. Benson's
accounts receivable as of October 31, 1997, which approximated $152,000. Under
asimilar provision in Dr. Benson’s Employment and Redemption Agreement, Dr.
Benson, if terminated, would be entitled to a payment of approximately $137,000,
or 90% of his accounts receivable.

Even though this payment may not equa or surpass Dr. Kandel’s buy-in
amount, it represents afair price of admission to an established and highly regarded
medical practice. Itisaso important to notethat Dr. Kandel is not being asked to
pay any amount for goodwill or name, which direct benefit he will receive
immediatey upon becoming a shareholder without any direct cost to him.

(Footnote omitted).



In a letter dated November 26, 1997, Dr. Kandel made a counter-proposal to CUTR,
proposing, among other things, that the redemption value of his stock be determined according to
the same formulautilized in the purchase of hisstock. Significantly, Dr. Kandel’ s proposal sought
to recover this stock redemption value in addition to the “severance pay” provision in CUTR’s
proposal. Inaletter dated December 4, 1997, CUTR rejected that request, asserting that “[s]uch an
unfair provisionwould allow Dr. Kandel to doubledipinto CUTR’ saccountsreceivable” and would
give Dr. Kandel rights greater than those held by the other stockholders, Dr. Benson and Dr. Knoll.
The December 4 |etter stated that it was CUTR’s“final offer” to Dr. Kandel, and was set to expire
on December 8, 1997. Inresponse, Dr. Kandel argued that his proposal wasfair in light of the fact
that CUTR could terminate him without cause. Dr. Kandel also expressed regret that CUTR would
not agree to give him a position on the group’s board of directors, nor the right of first refusd to
purchase the group in the event athird party offered to buy it. On December 8, 1997, because Dr.
Kandel would not accept CUTR’s“fina offer,” his employment was terminated.

On July 20, 1998, Dr. Kandel sued CUTR, Dr. Benson, Dr. Knoll, and The Institute for
Urological Research (“IUR”), a non-profit corporation in which Drs. Benson and Knoll have an
interest. In count one of the complaint, Dr. Kandel alleged that CUTR, Dr. Benson, and Dr. Knoll
breached their contract to negotiate in good faith with Dr. Kandel to allow him to purchase stock in
the group. In count two, Dr. Kandel alleged that CUTR breached its obligation under his
employment contract to pay him certain bonuses described inthe agreement. Finally, incount three,
Dr. Kandel asserted a claim for promissory fraud aleging that the Defendants induced him into
signing the employment contract by promising that he could become ashareholder in lUR at theend
of his first year of employment. Dr. Kandel asserted that Drs. Benson and Knoll “knew said
promises were false when they made them.” Dr. Kandel sought compensatory damages including,
but not limited to, lost salary, lost profits, lost bonuses, and the loss on the sale of his New Y ork
residence.

In response, the defendantsfiled amotion for summary judgment. OnJanuary 15, 1999, the
trial court held a hearing on the motion. On February 4, 1999, the trial court granted summary
judgment to the defendants on count one (breach of contract) and count three (promissory fraud) of
the complaint, but denied summary judgment with respect to count two (employment bonus). On
August 23, 2000, thetrial court entered an order noting that the claim in count two had been settled
and making the February 4 order final and appealable. Dr. Kandel now appeals the order entered
on February 4, 1999.

Dr. Kandel argueson appeal that thetrid court erred in granting summary judgment in favor
of the defendants. He claimsthat acontract to “negotiatein good faith” isenforceablein Tennessee,
and that the facts of this case would support afinding that the defendants breached their duty under
hisemployment agreement to negotiatein good faith. Dr. Kandel further arguestha thefactsof this
case would support his claim for damages under a theory of promissory estoppel.

We review the trial court’s grant of summary judgment de novo with no presumption of
correctness. Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997) (quoting Bain v. Wells,
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936 S.W.2d 618, 622 (Tenn. 1997)). Summary judgment is appropriate where “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue asto any material fact and that the moving party isentitled to a
judgment as a matter of law.” Tenn. R. Civ. P. 56.03. We must view the evidence in alight most
favorableto the nonmoving party, giving that party the benefit of all reasonableinferences. Warren,
954 SW.2d at 723.

Dr. Kandel first argues that acontract to “negotiate in good faith,” such asthe provisionin
his employment contract, is enforceable in Tennessee.! He notes that, even where a contract does
not contain a specific provision to that effect, every contract is subject to an implied covenant of
reasonable and good faith performance. See Covington v. Robinson, 723 S.\W.2d 643, 645-46
(Tenn. Ct. App. 1986) (concluding that the purchaser’ srefusd to perform in good faith constituted
adefault of their contractual obligations); see also Safeco I ns. Co. of Am. v. City of White House,
36 F.3d 540, 548 (6™ Cir. 1994) (relying on the proposition that, according to Tennessee law,
“standards of good faith and fair dealing [are] implied in every contract,” quoting Misco, Inc. v.
United States Steel Corp., 784 F.2d 198, 203 (6" Cir. 1986)).

Dr. Kandel also citestwo casesin which marital dissolution agreementsrequiring the parties
to “negotiatein good faith” potential modifications relating to child support, alimony, and property
allocation were enforced. Bruce v. Bruce, 801 SW.2d 102, 103-04 (Tenn. Ct. App. 1990);
Threadgill v. Threadgill, 740 SW.2d 419, 424 (Tenn. Ct. App. 1987). In Bruce, the husband
argued that the agreement to negotiate was an invalid “agreement to agree.” This argument was
rejected because the marital dissolution agreement “is not an agreement to agree in the future. A
‘contract may providefor modification, and contracts which providefor subsequent changestherein
are not unusual.” " Bruce, 801 SW.2d at 106. In Threadgill, asin Bruce, the parties' duty to
negotiate modificationsintheoriginal marital dissolution agreement aroseif the partiesexperienced
achangein circumstances warranting such amodification. The appellate court determined that the
parties’ circumstances had not changed so asto trigger any obligation to negotiate. Threadgill, 740
S.W.2d at 424. Consequently, the Threadgill court did not reach theissue of whether the provision
to “negotiate in good faith” was enforceable.

CUTR argues that the current jurisprudence indicates an unwillingness to enforce an
agreement to “negotiate in good faith.”> In support, CUTR cites EnGenius Entm’t, Inc. v.
Herenton, 971 SW.2d 12 (Tenn. Ct. App. 1997). InEnGenius, theplaintiff devel oper was selected
by the defendants City of Memphis and Shelby County to devel op leasehold spacein The Pyramid,
a public arena in downtown Memphis. The defendants written Request for Proposals (“RFP”)
provided that, upon the selection of a developer, the specific rent structure would be negotiated
between the parties. The defendants later demanded a $50,000 non-refundable fee from the

1Thetrial court’sorder did not indicate the basis for itsdismissal of Dr. Kandel’sclaim. Inlight of the court’s
disposition of the matter, the parties both address the issue of enforceability on appeal.

2 The arguments of CUTR apply to all defendants except where otherwise indicated.
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developer for the right to negotiate alease with the defendants. EnGenius, 971 SW.2d at 15-16.
The plaintiff devel oper refused to pay thefee, so the defendantsterminated further negotiations and
told the plaintiff that it would not be used as the contractor on the project. 1d. The plaintiff
developer filed a lawsuit aleging breach of contract, claming, among other things, that the
defendants breached their “ obligation to deal with [plaintiff] fairly and in good faith to proceed with
the development of the Leasehold Space of the Pyramid.” 1d. at 17.

The trial court dismissed the complaint. On gppeal, the appellate court held that the RFP
requiring the parties to negotiate was not an enforceable agreement. 1d. at 17-18. The court
reasoned that when parties agree to prepare and execute a fina written agreement, “it is necessary
that agreement shall have been expressed on all essential terms that are to be incorporated in the
document. . .. The so-called ‘ contract to make a contract’ is not a contract at all.” 1d. (quoting 1
Arthur L. Corbin, et a., Corbin on Contracts§ 2.8, at 133-34 (Rev. ed. 1993) (footnotes omitted)).
Becausethe parties had not previously agreed on the essential terms of the rent structure, the court
held that “no agreement existed between the parties regarding EnGenius' s development and lease
of The Pyramid space. . .. At most, the documents evinced an agreement between the parties to
negotiate in good faith to reach a final lease agreement.” Id. at 18 (emphasis added).

The EnGenius court then cited cases holding that agreements to “negotiate in good faith”
are enforceable under certain circumstances. See, for example, Arcadian Phosphates, Inc. v.
Arcadian Corp., 884 F.2d 69 (2d Cir. 1989) (under New Y ork law). In Arcadian Phosphates, the
Second Circuit Court of Appeals, interpreting New Y ork law, described two types of preliminary
agreements. In the first type, the parties agree to later formalize a contract about which there has
been complete agreement on all of the essential issues. In the second type, the parties have
committed themsel vesto some of the major terms, but other essential termsremainto be negotiated.
Arcadian Phosphates, 884 F.2d at 72. Under New Y ork law, the existence of open termsin the
second type of preliminary agreement isnot fatal to itsenforcement. See Teachersins. & Annuity
Ass nv. TribuneCo., 670 F. Supp. 491, 498 (S.D.N.Y. 1987). Thisisbecausethe partiesare bound
to their ultimate contractual objective. 1d. Inthe second type of preliminary agreement, the parties
are bound “in the sense that they accept amutual commitment to negotiatetogether in good fathin
an effort to reach a final agreement within the scope tha has been settled in the preliminary
agreement.” |d., quoted in Arcadian Phosphates, 884 F.2d at 72.

Intheinstant case, CUTR assertsthat EnGeniusstandsfor the proposition that an agreement
to negotiate is enforceable only if it is the first type of preliminary agreement, i.e. only if the
essential terms of the contemplated agreement have already been determined. I1ndeed, some courts
adheretothisgenera rule. See, e.g., Mohrenweiser v. Blomer, 573 N.W.2d 704, 706-07 (Minn. Ct.
App. 1998) (holding that an agreement to “negotiate in good faith,” like a letter of intent and any
other type of agreement to negotiate in the future, is unenforceable). Other courts conclude that
such a provision is unenforceable because of the vagueness of such a contract. See, e.g., Ohio
Calculating, Inc. v. CPT Corp., 846 F.2d 497, 501 (8" Cir. 1988) (under Minnesota law,
determining that a contract to negotiate is unenforceable becauseit is vague and uncertain asto the
intent of the parties). Still other courts refuse to enforce a contract to “negotiate in good faith”
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because of the difficulty in ascertaining an appropriate remedy for the breach of such aclause. See,
e.g., Jenks v. Jenks, 385 S.W.2d 370, 376 (Mo. Ct. App. 1964) (holding that “equity will not
indulge the futility of ordering the parties to ‘meet together’ to ‘discuss in good faith’ the very
problem on which they have demonstrated their inability to agree”).

The instant case involves the second type of preliminary agreement, an agreement to
“negotiaein good faith” where some essential terms are left to negotiation. The parties agreed that
Dr. Kandel would be digible to buy-in after one year of employment, that he would be entitled to
purchase one third of the group’ s stock, and that the stock price would be determined according to
the GAAPbook valueasof thedate of purchase. However, the stock redemption value, among other
items, had not been negotiated prior to the signing of the original employment agreement.

I n this case, we need not determine whether such a preliminary agreement would be
enforceable under Tennessee law.® Even if Tennessee courts would recognize a cause of action
based on such a provision, our review of the record indicates that no reasonable trier of fact could
find that the defendants breached their duty under the circumstances.

Dr. Kandel maintainsthat the defendants breached their duty to bargainin good faith because
they insisted on termsthat were unreasonable on their face. “[A] party might breach its obligation
to bargain in good faith by unreasonably insisting on a condition outside the scope of the parties
preliminary agreement.” A/S Apothekernes Laboratoriumv. 1.M.C. Chemical Group, Inc., 873
F.2d 155,158 (7" Cir. 1989). In his pleadings, Dr. Kandd asserts that, although the defendants
adopted minor terms that he requested, their *proposals always contained terms and conditions
which allowed CUTR to terminate Dr. Kandel without cause at any time thereby causing him to
forfeit more than $141,000 and thereby precluding him from competing with the Defendantsin the
middle-Tennesseeareafor oneyear.” Thus, Dr. Kandel describesthe* worst-casescenario,” arguing
that he could buy into the company for approximately $141,000, befired without cause the very next
day, berequired to forfeit the $141,000 paid for hisstock, and be prevented from practicing urology
within a 50-mile radius for one year.

However, a number of significant factors are omitted from Dr. Kandel’s andysis. First,
under his own “worst-case scenario,” though he would not receive compensation for his stock, he
would be entitled to receive compensation under the “severance pay” provision of the agreement,
which he acknowledgesisasubstantial amount. Second, under theterms proposed by CUTR, if Dr.
Kandel remained with the group over any length of time, he wouldlikely receive an amount for his
stock in addition to the severance pay. In addition, athough Dr. Kandel notes CUTR’ s proposed

3As we discussed above, Dr. Kandel cites authority indicating that the duty to bargain in good faith isimplicit
in al contracts under Tennessee law. The duty imposed by a contractual agreement to “negotiate in good faith,”
however, is distinguishable from the common-law duty to bargain in good faith. See Channel Home Centers v.
Grossman, 795 F. 2d 291, 299 n.8 (3d Cir. 1986); Venture Assocs. Corp. v. Zenith Data Sys. Corp., 887 F. Supp. 1014,
1017 (N.D. Ill. 1995). Thus, the authority on which Dr. Kandel relies does not support the position that Tennessee
courts would enforce agreements to “negotiate in good faith.”
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contract would prevent him from competing with the defendantswithin a50-mileradiusfor aperiod
of one year from termination, that non-compete provision was actually negotiated by Dr. Kandel
and included at his request.* Under Dr. Kandel’s proposal, his stock redemption value would be
calculated in the same manner as the stock purchase price. Under this proposal, Dr. Kandel would
be entitled, upon termination, to receive hisstock val ue ($141,000) in addition to the severance pay,
which would result in a substantial windfall to Dr. Kandel. It must also be noted that the contract
first proposed by CUTR to Dr. Kandel was essentially the same in all pertinent respects as the
agreementssigned by Drs. Bensonand Knoll. Dr. Kandel requested severa minor changesthat were
adopted by the defendants, including adding aprovision for a specific leve of salary, alowing Dr.
Kandel aminimum of four weeks paid vacation, and allowing Dr. Kandel to participatein CUTR’s
employer-sponsored group insurance plans and any group-sponsored qualified retirement plan.
Under these circumstances, we must conclude that no trier of fact could reasonably find that the
defendants negotiated in bad faith. Thus, we affirm thetrial court’ s grant of summary judgmentin
favor of the defendants on count one of the complaint.

Dr. Kandel next argues on appeal that the trial court erred in granting the defendants
summary judgment on count three of hiscomplaint, purportedly based on the theory of promissory
estoppel. A “claim of promissory estoppd is not dependent upon the existence of an express
contract between the parties.” EnGenius, 971 SW.2d at 19. Under that theory of recovery, a
plaintiff can recover if, by the promises of another, heisinduced into changing his situation. “This
theory of recovery issometimesreferred to as* detrimental reliance’ because, in addition to showing
that the defendant made apromise upon which the plaintiff reasonably relied, the plaintiff must show
that thisreliance resulted in detriment to the plaintiff.” 1d. at 19-20 (footnote omitted). Dr. Kandel
arguesthat the defendantsareliableto him under thistheory becausethey madeoral promisesto him
which induced him to move his family from New York to Tennessee and to incur substantial
expenses related to his relocation.

In reviewing Dr. Kandel’ s complaint, however, he alleges that the defendants are liable to
him on a theory of promissory fraud, rather than promissory estoppel. In count three of the
complaint, Dr. Kandel assertsthat the defendantsinduced him into signing the employment contract
with CUTR by promising him that he could become a shareholder in IUR at theend of hisfirst year
of employment. Dr. Kandel statesin hiscomplaint that Drs. Benson and Knoll “ knew said promises
were false when they made them.” In other words, Dr. Kandel asserts a claim for “fraud in the
inducement.”

The Tennessee Supreme Court “has not adopted the doctrine of promissory fraud in
Tennessee, but has merely indicated a willingness to consider adopting the rule ‘in a proper case
wherejusticedemands.”” Farmers& Merchant’ sBank v. Petty, 664 S.W.2d 77, 80 (Tenn. Ct. App.
1983) (quoting Fowler v. Happy Goodman Family, 575 SW.2d 496, 499 (Tenn. 1978)). To

4The non-compete agreement in Dr. Benson and Dr. Knoll’s contracts, and the one proposed to Dr. Kandel,
provides that the physicians cannot compete within three years from the time they purchase their stock.
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establishaclaimfor promissory fraud, aclaimant must show that, at thetime the promisewas made,
the person making the promise had no intention to perform. Fowler, 575 SW.2d at 499. The party
alleging promissory fraud bearsthe burden of proving that the defendantswho madethe promise had
no present intent to perform at the time the promise made. Brungard v. Caprice Records, I nc., 608
S.W.2d 585, 590 (Tenn. Ct. App. 1980). The Tennessee Supreme Court is unwilling to apply the
doctrine “ except in those cases where there is direct proof of amisrepresentation of actual present
intention.” Farmers & Merchant’s Bank, 664 S\W.2d at 82.

In this case, the record contains no evidence to support Dr. Kandel’s claim that the
defendantsfraudulently induced him into signing his employment agreement. Thereisno evidence
to show that the defendants either made any misrepresentation withrespect to IUR, or that any such
misrepresentationswereknownto befalse. Infact, the employment agreement signed by Dr. Kandel
indicates that the parties would agree, after a year, to negotiate in good faith “to purchase from
Employer that number of shares of Employer’ s sock which will permit Employee to own the same
number of shares as the stockholder holding the most shares of Employer’s stock at that time.”
Under the contract, “Employer” was CUTR, with no reference madeto IUR. Therefore, the trial
court did not err in granting summary judgment to the defendants on Dr. Kandel’s claim for rdief
based on promissory fraud.

The decision of thetrial court is affirmed. Costs are to be taxed to the appellant, Laurence
B. Kandel, M.D., and his surety, for which execution may issue if necessary.

HOLLY K. LILLARD, JUDGE



