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OPINION

Petitioner, Rocky Lee Coker, was sentenced to death in 1985 for first degree murder. See
Sate v. Coker, 746 SW.2d 167 (Tenn. 1987). He was incarcerated at Riverbend Maximum
Security Institute (“ Riverbend”), where hewasassigned towork asalaw clerk. Sentencereduction
credits became available to Class X felons' in 1985, but because the petitioner was under a death
sentence, he was ineligible to eam those credits.

In 1996, upon petition for post conviction relief, a judge found Mr. Coker’s sentencing
hearing to be “fatally flawed,” and overturned the death sentence. See Coker v. State, No. 01C01-

1First degree murder was a Class X felony. Tenn. Code Ann. § 39-2-202(c) [repealed].



9804-CC-00152, 1999 WL 228789 at * 1 (Tenn. Crim. App. Apr. 21, 1999) (perm. app. denied Oct.
11,1999). The petitioner wasthen sentenced to lifein prison and was subsequently transferred from
Riverbend to Southeastern Tennessee State Regional Correctional Facility (STSRCF) to complete
hissentence. After histransfer, thepetitioner became eligible to receive sentence reduction credits
upon signing a“written waiver waiving the right to serve the sentence under the law in effect at the
time the crime was committed.” Tenn. Code Ann. § 41-21-236(c)(3). The petitioner signed the
waiver in November 1999.2

Mr. Coker commenced thisaction seeking adeclaratory judgment that he wasentitled to two
thousand forty-eight (2048) daysof sentencereduction creditswhich he claimshewould have earned
pursuant to Tenn. Code Ann. § 41-21-236 had he not been wrongly sentenced to death and housed
at Riverbend. Healso claimed that hewasentitled to a*“ safety valve’ releasedate, pursuant to Tenn.
Code Ann. § 41-1-501 et seg. The respondent, Tennessee Department of Correction (“the
Department”), filed a Motion for Summary Judgment which thetrial court granted. The petitioner

appeals.

|. Summary Judgment

Initsorder, thetria court found, “No material factsarein dispute in this case and under the
standard set out in Byrd v. Hall, 847 SW.2d 208 (Tenn. 1993), Respondent is entitled to judgment
.. A tria court’s grant of a motion for summary judgment presents a question of law that we
review de novo without a presumption of correctness. Finister v. Humbolt Gen. Hosp., Inc., 970
S.W.2d 435, 437 (Tenn. 1998); Robinson v. Omer, 952 SW.2d 423, 426 (Tenn. 1997). We must
determine whether there is no genuine and material fad at issue, thereby entitling the Department,
to judgment as a matter of law.

The questions a court must consider in determining whether to grant or deny a motion for
summary judgment are (1) whether afactual dispute exists; (2) whether that fact is material; and (3)
whether that fact createsagenuineissuefor trial. Byrdv. Hall, 847 SW.2d at 214. “A disputed fact
ismaterial it if must be decided in order to resolve the substantive claim or defense at which the
motion isdirected.” 1d. at 215.

Oncethe moving party documentsits assertion that thereis no genuineissue of material fact,
the burden then shifts to the nonmoving party to show the existence of such issue, requiring

2I n hispetition, Mr.Coker asserted thatthe Commi ssioner of Correction* disseminaed aformal Memorandum
to the Warden of each adult facility thereby requiring that all inmate sentence waivers be back dated to be effective
March 1, 1986.” The memorandum w as attached to the brief as“ExhibitA.” Wehaveread thememorandum, and find
no language requiring the backdating of the petitioner’s waiver. The memorandum referred to a six month period in
1995, during which the Department planned to review waivers, and in some circumstances to allow backdating.
Backdating was not mandatory under any circumstance, and the memorandum spedifically sated, “After October 1,
1995, no waiver changes will be made without the approval of the Commissioner.” The petitioner’s sentence was
changed to life imprisonment in 1996, more than a year after the Department reviewed the waivers.
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submission to thetrier of fact. 1d. at 215. The nonmoving party cannot simply rely onits pleadings,
but rather must set forth, by affidavit or discovery materials, specific facts showing a genuineissue
of material fact for trial. 1d. The evidence offered by the nonmoving party must be taken as true
Id. Finally, summary judgment shall bedeniedif thereis *any doubt whether or not agenuineissue
exists.” Id. at 211. Thus, asummary judgment should be granted only when the undisputed facts
reasonably support one conclusion - that the moving party is entitled to ajudgment as a matter of
law. McCall v. Wilder, 913 SW.2d 150, 153 (Tenn. 1995).

[I. The Sentence Reduction Credits

Asquoted by thetrial court herein, the Court of Criminal Appeals explained the purpose of
sentence redudion credits as follows:

It iscommon knowledge that the institutions operated by the Tennessee Department
of Correction havebeen and arefilled to capacity. Thenumber of prisonerswho may
be housed in these institutions is controlled by the United States District Court for
the Middle District of Tennessee. Grubbs v. Bradley, 552 F. Supp. 1052 (M.D.
Tenn.1982). The Legidature created the sentence reduction credits for prisoners
confined to a Department of Correction institution so that inmates could be released
at an earlier date to make room for others who had been convicted of afelony and
sentenced to the Department of Correction. Thislegislation was enacted during the
First Extraordinary Session of 1985, which was called to address prison
overcrowding.

Dezurnv. Mathney, No. 88-225-111, 1989 WL 14155 at * 3 (Tenn. Crim. App. Feb. 24, 1989) (pe'm.
app. denied June 5, 1989).

One provision of the statute prohibits a maximum seaurity prisoner from earning sentence
reduction credits. Tenn. Code Ann. § 41-21-236(a)(7) (“such sentence credits shall not be earned
or credited to any inmates classified as maximum security”). The petitioner contends that afactual
dispute exists regarding whether he was classified as a “maximum security” inmate “within the
intent of theprovisions” of that statute.* Hefurther contendsthat heisentitled to sentencereduction
creditsunder the Equal Protection Clause “ because other inmates properly sentenced to Life at the
same time Petitioner was improperly sentenced to death, were and are allowed to receive thar
credits.” The trial court held that “ Since Petitioner, like all death row inmates, was a maximum
security prisoner, he was ineligible to earn sentence reduction credits for the law clerk duties he
performed while on death row.” The court found no violation of the Equal Protection Clause,
holding that “the statute bears arational relationship to alegitimate state interest.”

3I n his response to the motion for summary judgment, the petitioner claimed factual disputes existed as to
whether a prisoner’s custody assessment points, accessto other inmates and freew orld personnel, and work at a prison
job showed that he was not a “maximum security inmate” as contemplated by Tenn. Code Ann. § 41-21-236(a)(7).
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This court has previously addressed whether a prisoner whose death sentence is overturned
is entitled to retroactive sentence reduction credits in Laney v. Campbell, No. 01A01-9703-CH-
00142, 1997 WL 401829 (Tenn. Ct. App. July 18, 1997) (perm. app. denied Nov. 24, 1997). Inthat
case, we determined that an inmate was “not entitled to received sentence reduction credits for
activities or conduct taking place when the prisoner was ineligible to earn credits.” Laney v.
Campbell, 1997 WL 401829 at *1. The petitioner in that case, like the petitioner herein, had been
sentenced to death for first degree murder but subsequently had hissentencereducedtolifein prison.
Id. Upon resentencing and transfer to another correctional facility, Mr. Laney became eligible to
earn sentence reduction credits after he signed the necessary waiver. Likethe petitioner herein, Mr.
L aney sought sentence reduction credits he claimed he would have earned had he not been on death
row. ld. We stated:

Prisoners do not have a constitutional right to shorten their sentences by earning
sentence reduction credits. These creditsare creatures of statute, and, therefore, the
right to receive or accrue themrests on the rulesand criteriacontained in the statutes
authorizing them.

Prisonerswho committed crimes prior to December 11, 1985 are not entitled to earn
sentence reduction credits for participating in programs when they are statutorily
ineligible to accrue credits. When Mr. Laney signed the PSRC waiver in 1986,
Tenn.Code Ann. §41-21-236(a)(7) provided that maximum security prisonerscould
not earn prisoner sentence reduction credits. Since Mr. Laney, like all ather death
row inmates, was a maximum security prisoner, he was ineligible to earn sentence
reduction creditsfor the educational programs he participated in whileon death row.

*k*

When Mr. Laney murdered the grocer in Kingsport, persons convicted of Class-X
crimeswere not entitled to earn prisoner sentence credits. Even after that restriction
was eased, persons classified as maximum security were still ingligible to earn
sentencereduction credits. Thus, Mr. Laney did not becomeelig bleto earn sentence
reduction credits until November 15, 1994 when his death sentence was replaced by
lifeimprisonment. He has been earning sentence creditsever since November 1994,
and the Department's refusal to award him additional credits retroactively for
activitieswhen hewasineligibleto earn creditshasnot unconstitutionally lengthened
his sentence.

Id. (citations omitted).

Weagreewith thetrial court that the petitioner hereinwasa* maximum security” inmateand
therefore not entitled to eam sentence reduction credits while he was & Riverbend under a death
sentence. Likewise, regarding the Equal Protection claim, we agree with the trial court, that “the
legislature could reasonably have decided that prison overcrowding could beremedied by extending
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tothebulk of the prisoner popul ation an opportunity to accumul ate sentencereductioncredits, while
finding it unnecessary/inadvisableto afford to maximum security prisoners the same opportunity.
Thus, the statute bears arational relationship to alegitimate state interest.”

I1l. The"Safety Valve”

The petitioner contends that the trial court erred by entering ajudgment as amatter of law
regarding his" safety valverelease date.” He attached an “Inmate Information Request” formtohis
petition as“Exhibit B.” Under “Reasonfor Request,” thepetitioner stated, “ Please adviseme of my
Safety Valve Release Higibility datepursuant to T.C.A. §41-1-5047" Under “ Staff Response,” the
answer stated, “You no longer have a safety valve release date. [ Y our] date was cancelled by the
Governor.” Implied, then, in theinformation request, and in the staff response, are the assumptions
that petitioner once had the possibility of an early rel ease because of an overcrowding situation, and
that he no longer has that possibility available to him. The petitioner arguesthat heisentitled to a
“safety valve parolerelease dligibility date,” and that the Governor’ s* unconstitutional cancellation
of his. .. safety valve date operated as an ex post facto enhancement of [his] punishment and a
denial of due process. ..” We disagree.

The so-called “ safety valve” was also enacted in 1985 in response to prison overcrowding.
See Tenn. Code Ann. 88 41-1-501 et seq. Pursuant to that legislation, upon certification by the
Commissioner of Correction that the prison popul ation hasreached 95% of itscapacity, or may reach
that level inthenear future, the Governor may declarethat astate of overcrowdingemergency exists.
Tenn. Code Ann. 8 41-1-503. The Governor has the power to reduce sentences of certain inmates
upon the declaration of an overcrowding emergency, in order to reducethe prison population. Tenn.
Code Ann. 8§ 41-1-504. The Governor also has the discretion to declare certain “inmates or types
of inmates’ ineligiblefor release under thislegislation. Tenn. Code Ann. § 41-1-504(b). Oncethe
overcrowding emergency has been rectified, “therelease eligibility dates of the inmates remaining
within the department of correction shall revert automatically to the datesin existence prior to their
reductions. ..” Tenn. Code Ann. § 41-1-505.

In Kaylor v. Bradley, 912 SW.2d 728 (Tenn. Ct. App. 1995), this court rgected the same
arguments regarding ex post facto laws and due process made in this case. That petitioner, asthe
petitioner herein, alleged that the statutes at issue did not allow the Governor to impose new or
different restrictionson eligibility for early release after declaring an overcrowding emergency and
that he was not aff orded due processat the time additional restrictionswere placed on eligibility for
the early release program. Kaylor, 912 SW.2d at 730. In that case, as in this one, the crime for
whichthe prisoner wasincarcerated was committed prior to the enactment of Tenn. Code Ann. 841-
1-501 et seq. in 1985. Becausethe enactment of the early release program granted the prisoner the
possibility of an earlier releasefrom custody than wasavail abl e at thetimethe crimewascommitted,
we found no violation of the ex post facto clausein either the state or federal constitution, and held
that “hisright to be considered for early release can be no greater than the rights confered in the
statutes establishing the program.” Id. at 734. We further observed:
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The early release program does not establish an unconditional right to early parole.
It creates, at most, atemporary, conditional opportunity to be considered for early
release. Theprogramisavailable only toinmateswho have not been excluded by the
governor, and it lasts only aslong as the overcrowding emergency exists. Once the
system'’s population returnsto ninety percentor lessthan itsdesignated capacity, the
remaining inmates are no longer eligibleto beconsidered for early release and their
"release eligibility dates ... shall revert automatically to the dates in existence prior
to their reductions pursuant to ... [the declaration of an overcrowding emergency]."

*k*

Mr. Kaylor asserts that the statutes do not permit the governor to impose new or
different restrictions on the dligibility for early release after declaring an
overcrowding emergency. We do not read Tenn.Code Ann. § 41-1-504(b) so
narrowly. The statute empowers the governor to impose any restrictions on
eligibility for early release that he or she may wish to impose, and it specifically
states that

[t]here shall be no limits on the number or types of such restrictions
the governor may impose on early release eligibility as long as a
sufficient number of inmates are eligible for consideration to reduce
the in-house popul ation of appropriate state correctional facilitiesto
ninety percent (90%) of the relevant designated capacity.

Id. at 734-35 (citations omitted).

Regarding the petitioner’s argument that he was not afforded due process at the time the
Governor decided not to allow inmates convicted of homicide to become eligible for early release,
this court stated:

The Due Process Clauses of the state and federal constitutions protect only genuine
clams involving pre-existing entittements. They do not protect unilateral
expectations or abstract needs or desires. Thus, Mr. Kaylor's petition states a due
process claim only if he acquired a vested right to an early release or a vested right
to be considered for early release. State law provides him with neither.

Inmates eligible for early release consideration do not have a statutory right to be
paroled early. The parole board retainsthe right to decidewhich inmates shoud be
paroled and may decline to release an inmate if it cannot conclude with reasonable
probability that the inmate, if released, will live and remain at liberty without
violating the law and that the inmate's release is consistent with society's welfare.
Likewise, eligible inmates do not have a vested right to be considered for early
release because the governor retains the power to alter the eligibility criteria at any
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time and because the opportunity to be considered for early release lapses once the
overcrowding emergency abates.

Id. at 735 (citations omitted).

Weagreewiththetrial court that the Department is entitled to ajudgment asamatter of law,
and affirm the grant of summary judgment on this issue.

V. Conclusion
Weaffirmthetrial court’ sgrant of summary judgment to the Department of Correction. This

caseisremanded for such further proceedingsas may be necessary. Costsaretaxed to the appellart,
Rocky Lee Coker, for which execution may issue if necessary.

PATRICIA J. COTTRELL, JUDGE



