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Tenn.R.App.P. 3; Appeal as of Right; Judgment of the Circuit Court Vacated and
Remanded
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OPINION

OnDecember 12,1997, GloriaGuinn, (“Wife") filedacomplaint for divorce againg L ucious
T. Guinn, Jr. (*Husband”) alleging irreconcilable differences and inappropriate marital conduct.
Husband counterclaimed, alsoallegingirreconcilabledifferencesand ingppropriate marital conduct.
Following a court appearance, afinal decree of divorce was filed January 15, 1999 granting Wife
adivorce on the ground of irreconcilable differences. The final decreealso awarded the parties
hometo Husband and ordered that he execute adeed of trust to Wife in the amount of $45,000.00



for her equity inthe home.! Each party was avarded their personal property and the automobilein
their possession and provided that each party waives alimony and any rights to the pension plan of
the other party. The decree providesin part:

This cause came on to be heard before the Honorable George
H. Brown, Jr., Judge of Division VI of the Circuit Court of Tennessee
for the Thirtieth Judicial Circuit atMemphis, uponthe Complaint For
Divorcefiled by Plaintiff, GloriaJ. Guinn, personal serviceof process
upon the Divorce Referee and upon the Defendant, the answer of the
Divorce Referee filed herein, upon a written Answer and Counter-
Complaint filed May 6, 1998, upon a written Answer to Counter-
Complaint filed June 10, 1998, thefiling of aNon-Military Affidavit,
the filing of Interrogatories and Answers to Interrogaories by both
parties, and upon statements of counsel for the Plaintiff and
Defendant, and upon the entirerecord in thiscause, that all mattersin
controversy have herein been resolved.

* * *

That the Court further finds that a state of imreconcilable
differences existed at the time of the separation of these parties, and
that said state of irreconcil able differences continuedto exist and that
there was no chance of reconciliation. That the grounds for sad
divorce occurred in Memphis, Shelby County, Tennessee. That the
Court further finds that Plaintiff, Gloria J. Guinn, should be granted
an absolute divorcefrom the Defendant, LuciousT. Guinn, Jr., onthe
grounds of irreconcilable differences.

The Court further affirmatively finds that the parties have
made adequate, equitable and sufficient provision for the settlement
of the personal property of the parties by the proffer of settlement
made by counsel. Therewereno minor childrenborn of thismarriage
and the Plaintiff is not pregnant at this time with the Defendant’s
child.

Although the decree providesaplacefor the signature of both partiesand their attorneys, the
decree was signed only by Wife and her attorney.

1 It appears that theintent of this provision was for Wife to get $45,000.00 for her share of the home’s value,
and Husband was to be indebted to her for that amount by virtue of some evidence of indebted ness secured by a deed
of trust on the property.
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OnJuly 22,1999, Wifefiled a“ Petition for Citation of Contempt and for Wage Assignment,”
in which she alleged that Husband had not complied with the provisions of the final decree
concerning the execution of papers and payment for the intereg in the real propety awarded to
Husband. On August 19, 1999, Husband filed a “Mation for Relief [From] Final Decree of
Divorce,” in which he seeks, pursuant to Tenn.R.Civ.P. 60.02 (1)(5), that the final decree be set
aside, becauseit grantsadivorce on theground of irreconcilable differences, and no written marital
dissolution agreement was executed. Themotion further statesthat no testimony waselicited at the
hearing, and no other grounds were proven, and that the final decree of divorce is void. On
September 3, 1999, Wifefiled a“Motion for Leave to Amend Final Decree of Divorce,” in which
she seeks relief pursuant to Rules 59° and 60, Tenn.R.Civ.P., to amend the final decree of divorce
to show theground for divorce asinappropriate marital conduct. Themotion statesin pertinent part:

1. That the Final Decree of Divorce in this cause states that the
divorce was granted on the groundsof irreconcileble differences.

2. That the divorce was granted on September 2, 1998 by this
Honorable Court after a proffer of testimony from both Plaintiff’s
counsel and Defendant’ s counsel.

3. That aMarital Dissolution Agreement was not entered into by the
parties, but the parties did enter into adequate, equitable and
sufficient provisions for the settlement of the personal property of
the parties which was then related to this Court through a proffer of
settlement made by respective counsel.

4. That Plaintiff’scounsel did by way of proffer of testimony supply
sufficient evidenceto the Court for the granting of adivorce based on
thegroundsof inappropriate marital conduct whichwasallegedinthe
original Complaint for Divorce in this cause.

(Emphasis added).

Husband filed an affidavit in response to Wife’' s motion stating that he did not stipulate or
agree to adivorce on theground of inappraopriate marital conduct or any other ground for divorce.

On October 6, 1999, the trial court filed “ Order Granting Leaveto Amend Final Decree of
Divorce” which provides:

This cause came on to be heard before the Honorable George
H. Brown, Jr., Judge of Division 6 of the Circuit Court of Tennessee

2 Thisruleis not applicable asthe motion was nottimely filed. See Tenn.R.Civ.P.59.02.
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for the Thirtieth Judicial District at Memphis, upon Plaintiff, Gloria
J. Guinn’s, MOTION FOR LEAVE TO AMEND FINAL DECREE
OF DIVORCE pursuant to T.R.C.P. 59 and 60, upon the statements
of counsel for the parties and upon the entire record in the cause, it
appeared to the Court.

1. That the Final Decree of Divorce in this cause states that the
divorce was granted on the groundsof irreconcilable differences.

2. That the divorce was granted on September 2, 1998 by this
Honorable Court after a proffer of testimony from both Plaintiff’s
counsel and Defendant’ s counsel.

3. That aMarital Dissolution Agreement was not entered into by the
parties, but the parties did enter into adequate, equitable and
sufficient provisionsfor the settlement of the personal property of the
parties which was then rdated to this Court through a proffer of
settlement made by respective counsel.

4. That Plaintiff’scounsel did by way of proffer of testimony supply
sufficient evidenceto the Court for the granting of adivorce based on
thegroundsof inappropriate marital conduct whichwasallegedinthe
original Complaint for Divorce in this cause.

Further, the Court finds that good reason has been shown to
grant Petitioner, Gloria J. Guinn’s, Motion to Amend the Final
Decreeof Divorcetoread that the divorcewasgranted on the grounds
of inappropriate marital conduct and that said Final Decree should be
amended to so show.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED
that the Plaintiff ishereby allowed to amend her Final Decreeto show
that the divorce was granted on the ground of inappropriate marital
conduct.

The amended Final Decree of Divorce was filed October 6, 1999.

Subsequently, on November 5, 1999, thetrial court filed an order denying Husband’ smotion
for relief from the final decree of divorce. Husband has appealed, and although he presents three
issuesin hisbrief, we perceive the issues are encompassed in the singul ar issue of whether thetrial
court erred in denying the motion to set aside the final decree and in granting the motion to amend
the final decree.



From time immemorial, the memory of man runneth not to the contrary that a court speaks
through its orders and decrees entered on the minutes of the court. See Morat v. State Farm Mut.
Auto. Ins. Co., 949 SW.2d 692 (Tenn. Ct. App. 1997); Palmer v. Palmer, 562 S.W.2d 833 (Tenn.
Ct. App. 1978). In the case before us, there is no transcript of the evidence nor a statement of the
evidence, and we are limited to filings included in what was formerly referred to as the technical
record.

Theinitial final decree wasfiled January 15, 1999, and explicitly granted adivorce to Wife
on the sole ground of irreconcilabledifferences. The decree made no reference to any testimony or
proffer of testimony concerning grounds of divorce, except the court’ sexpliat findings“that adate
of irreconcilabledifferences existed at the timeof the separation of these partiesand that said state
of irreconcilable differences continued to exist.” The decree further provides that the court
affirmatively found “ that the parties have made adequate, equitable and sufficient provision for the
settlement of the personal property of the parties by the proffer of settlement made by counsal.”
(Emphasis added). Significantly, the decree does not provide that there is a written agreement
providing for the equitable settlement of any property rights between the parties. It is noteworthy
that in addition to the provisions in the decree concerning the division of the personal property,
Husband was awarded the equity in the marital home and ordered to pay the amount of $45,000.00
therefor to Wife.

T.C.A. 8 36-4-103 (Supp. 2000) providesin pertinent part:

(b) No divorce shall be granted on the ground of irrecondlable
differences unless the court afirmatively finds in its decree that the
parties have made adequate and sufficient provision by written
agreement for the custody and maintenance of any children of that
marriage and for the equitable settlement of any property rights
between the parties. If the court does not affirmatively find that the
agreement is sufficient or equitable, the cause shall be continued by
the court toallow further disposition by the petitioner. If both parties
are present at the hearing, they may, at that time, ratify any
amendments the court may have to the agreement. The amended
agreement shall then become a part of the decree. The agreement
shall beincorporated in the decree or incorporated by reference, and
such decree may be modified as other decrees for divorce.

The statute is clear and unambiguousthat atrial court must affirmatively findthat thereis awritten
agreement for, inter alia, “the equitable settlement of any property rights between the parties.” In
the absence of compliance with the express statutory requirements, the court iswithout authority to
grant a divorce on the ground of irreconcilable differences, and a decree granting such a divorce
without compliance with the statute is void.



In New York Casualty Co. v. Lawson, 160 Tenn. 329, 24 SW.2d 881 (1930), our Supreme
Court said:

A void judgment is one which shows upon the face of the record a
want of jurisdiction in the court assuming to render the judgment,
which want of jurisdiction may be either of the person, or of the
subject-matter generally, or of the particular question attempted to be
decided or the relief assumed to be given. (Citations omitted).

24 SW.2d at 883.

The court cannot validly adjudicate upon a subject matter which does not fall withinits
province asdefined and limited by law. See Chickamauga Trust Co. v. Lonas, 139 Tenn. 228, 201
S.W. 777 (1917). In Chickamauga, the Court said:

The principleisthus expressed in 15 R.C.L., p. 853:

Whileitiswell settled that ajudgment cannot
be questioned collaterally for an error committed in
the exercise of jurisdction, the rule is equally well
established that a judgment may be attacked in a
collateral proceeding for error in assuming
jurisdiction. Even where acourt hasjurisdiction over
the parties and the subject-matter, yet if it makes a
decree which is not within the powers granted it by
the law of its organization, its decreeisvoid. Thusa
judgment may becollaterally attacked wherethe court
had jurisdiction of the parties and the subject-matter
of action, but did not have jurisdiction of the question
which the judgment assumed to determine, or to grant
the particular relief which it assumed to afford to the
litigants. . . .

Oneform of usurpation of power onthe part of
acourt in rendering ajudgment iswhereit attemptsto
disregard limitations prescribed by law restricting its
jurisdiction. . . . where acourt is authorized by statute
to entertain jurisdiction in a particular case only, and
it undertakes to exercise the power and jurisdiction
conferred in a case to which the statute has no
application, insodoingitwill not acquirejurisdiction,
and its judgment will be a nullity and subject to
collateral attack.



139 Tenn. at 235-236.

It requiresno citation of authority that avoidjudgment or decree cannot be anended because
such ajudgment or decreeisacomplete nullity. “From itsinception, avoid judgment continuesto
be absolutely null. It isincapable of being confirmed, ratified, or enforced in any manner or to any
degree. One source of avoid judgment is the lack of subject matter jurisdiction.” Black’s Law
Dictationary, 848 (7th ed. 1999).

Wefind that thetrial court erred in granting Wife’'s motion to amend thefinal decreeandin
filing an amended find decree. Husband’s motion to set aside the final decree should have been
granted.

We should also note that the initial final decree specifically refersto aproffer of testimony
concerning the settlement of the parties personal property rights. There is no indcation in the
decree at al that any proof was elicited concerning advision of the other marital property; that is,
the marital home. Yet, the decree specifically makes advision of the marital home and provides
for the establishment of indebtedness on the part of Husband which Wifeisnow seeking to enforce.
Weare not unmindful of therulethat wherethetrial court hearstheevidence and the evidenceisnot
included in the record on apped, it is conclusively presumed that the evidence supports the ruling
of thetrial court. See Turner v. Turner, 739 SW.2d 779 (Tenn. Ct. App. 1986). However, in the
instant case, the decree reflects that there was no evidence concerning a division of property other
than the proffer of testimony for personal property settlement. We should also note that counsel for
Wifeconcedesinher brief that the settlement excluded “ the division of themarital residenceand two
investment accounts in the name of defendant/appellant.” (Appellee s brief, page 2).

In any event, since the initial final decree of divorce wasvoid on its face, the trial court
should have vacated the decree on Husband' s motion.

Accordingly, the order of the trial court amending the final decree is vacated, and the
amended decree so filed is vacated. The order of the trial court denying Husband's motion to set
asidetheinitial final decree of divorceisreversed, and theinitial final decree of divorce isvacated.
This case is remanded to the trial court for such further proceedings as necessary. Costs of the
appeal are assessed against appellee. Gloria Guinn.

W.FRANK CRAWFORD, PRESIDING JUDGE, W.S.



