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OPINION
l.

In 1991, C.Y.M. and her husband, J.M., separated but did not divorce. They have three
children. Sometime later, Ms. M. began cohahiting with P.E.K. In 1994, while Ms. M. lived with
Mr. K., she gave birth to a daughter at Tinker Air Force Base in Oklahoma. The birth certificate
showed the child’ sname as A.N.K.M., incorporating the last names of both Mr. K. and Mr. M. Mr.
M., the husband, was listed as the father. Sometime after the child was born, Ms. M., Mr. K. and
the child moved to Alabama. Ms. M. and Mr. K. separated in Alabama in February 1997 and
apparently the child stayed with her mother. 1n 1998, Mr. K. sought to establish paternity and to



obtain custody of the child. On March 15, 1999, the Alabama trial court, after hearing ora
testimony, found Mr. K. to be the child’ s father and avarded custody to him with visitation for the
mother. Mr. K. immediately moved to Tennessee with the child.

OnJanuary 28, 2000, the AlabamaCourt of Civil Appealsreversedthetrial court, stating that
Mr. K. did not have standing to establish his paternity of the child. It explained:

We concludethat the boyfriend did not have standing toestablish his patemity of the
child. . . . It isundisputed that the child was born during the marriage of the mother
and her husband, even though the record indicates that the child was conceived and
bornwhilethemother and the husband were separated. Therefore, the husbandisthe
presumed father of the child. Ala. Code 1975, 8§ 26-17-5(a)(1). Our supreme court
has held that no one has standing to challenge a presumed father’ s paternity as long
as the presumed father persistsin claiming paternity of the child. Ex parte C.A.P,,
683 So. 2d 1010 (Ala. 1996); Ex parte Presse, 554 So. 2d 406 (Ala. 1989). The
husband is not a party to this action, and, also, there is no evidence as to whether he
persistsin or relinquishes his status as the presumed father.

The judgment of the trial court is reversed and the cause is remanded for the tria
court to dismiss the boyfriend s action.

C.Y.M. v. P.EK., No. 2981263, 2000 WL 112778 (Ala. Civ. App. Jan 28, 2000). On March 17,
2000, Mr. K.’ sapplication for arehearing was denied, and he filed a petition for awrit of certiorari
with the Alabama Supreme Court.

On June 1, 2000, Mr. K. filed a petition for temporary custody in Wayne County Juvenile
Court, perhapsfearing that he wouldnot prevail before the AlabamaSupreme Court. In hispetition
he alleged that the child was “ dependent and negected,” and helisted Ms. M.’ s address as a post
office box in Nashville, Tennessee.

On June 30, 2000, the Alabama Supreme Court denied Mr. K.’ s petition for the writ of
certiorari, stating:

The petition for thewrit of certiorari isdenied. Our denial of the petition should not
be taken as an approva of the reasoning stated in the Court of Civil Appeals
opinion.

Ex parte P.EK. (Inre C.Y.M. v. P.E.K.), No. 1991276, 2000 WL 869611 (Ala. June 30, 2000).

The record does not indicate that the Alabama court placed any restrictions on Mr. K.’ s relocation, thus, we
assume he did not violate any court orders by moving to Tennessee.
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On July 5, 2000, Ms. M. obtained custody of the child.? Two days later, the Wayne County
Juvenile Court dismissed Mr. K.’ s petition for temporary custody “due to the fact that said child’s
father already retained custody of said child in Alabama.”

OnJuly 18, 2000, Mr. K. filed apetition for temporary emergency custody in Wayne County
Chancery Court. Healleged that hewasthe biological father of thechild, that he had had continuous
custody of her since March 1999, that the child had been taken to California, that Ms. M. had
“threatened that the petitioner would never see [the child] again,” and that “the actions of the
respondent, C.Y .M., [have] caused the petitionerto fear for the safety of said minor child.” Heasked
the court to find that he was “the fit and proper person to have the permanent care and custody of
said minor child and [that] a reasonable amount of child support be set, both temporary and
permanent.” The same day, the chancery court avarded Mr. K. “temporary emergency custody”
pending further orders of the court.

Alsoon July 18, 2000, the Alabamatrial court entered itsorder formally dismissingMr. K.’s
petition for custody in that state.

At some point Ms. M. seemsto have reunited with her husband, J.M. On August 15, 2000,
Mr. and Ms. M. together filed apro semotion to dismissin Wayne County Chancery Court. Intheir
motion, they asked the court to dismiss Mr. K.’s petition for temporary emergency custody on
“groundsthat the court lacks jurisdiction of the subject matter of this controversy in that the minor
child in question was not legally in the state.” The motion recounted the Alabama proceedngs,
noting that, under Alabama law, Mr. M. was the presumed father and “no one has standing to
challenge apresumed father’ s paternity aslong as the presumed father persistsin claiming paternity
of thechild.” Themotion, signed by both Mr. and Ms. M., concluded with the statement, “J.M. has
not and will not disclaim the minor child, A.N.M. as his daughter.” Mr. M.’s notarized affidavit,
attached to the motion, stated, “A.N.M. was conceived and born during my marriage to my wife,
C.M.,and | do clamA. asmy daughter. | havenot and will not disclaim A. asmy daughter.” The
M.s contested only subject matter jurisdiction, not personal jurisdiction, in their motion.

On August 31, 2000, Ms M., through counsdl, filed a“ Response” in which she again denied
that the court had subject matter jurisdiction. For thefirst time, Ms. M. denied that the court had
personal jurisdiction over herself, her husband or the child. She aso claimed that “Petitioner
previously brought this cause, and has fully and fairly litigated this cause for over ayear, in the
courtsof the state of Alabama; that the Alabamacourts have determinedand ruled against Petitioner;
and that the determination and ruling of the Alabama courts are entitled to enforcement by this
Honorable Court, resulting in the dismissal of the Petition.”

On September 7, 2000, the Wayne County chancellor entered an order allowing Mr. K. to
amend hispetition to add an allegation, “ That the defendant, J.M., has abandoned the said A.N.K.,”

*The record does not indicate the circumstances under which M s. M. obtained cusody, but we note that the
original custody order, entered in March 1999, gave M s. M. visitation during the month of July.
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and the prayer for relief, “ That the Plaintiff be declared to be the legitimate and biological father of
A.N.K.

On September 20, 2000, the M.sfiled a petition for emergency custody in Chancery Court
of Union County, Arkansas. They alleged that “the childispresentin this state with her parentsand
her sisters and itis necessary to protect the health, safety and welfare of the child. 1n addition, the
child may have been subjected to mistreatment and abuse in her past® by Defendant, P.E.K., who
representshimself to be the biological father, without any prior judicial finding of paternity.” They
further alleged that Mr. K. “recently obtained an Emergency Custody Order through the Chancery
Court of Wayne County, Tennessee, which clearly has no jurisdiction over Plaintiffs or their minor
daughter.” They contended that Arkansas wasamore convenient forum pursuantto T.C.A. §9-19-
207, and sought temporary emergency custody of the child. The Arkansas chancery court granted
the M.s custody of the child the same day, “to protect the child’ s health, safety and welfare.”

On September 28, 2000, the Wayne County Chancery Court entered an order denying the
M.’ s motion to dismiss and setting trial for October 27, 2000. On October 10, 2000, Ms. M. filed
motionsinthetrial court requesting permissiontofileaTenn. R. App. P. Qinterlocutory appeal with
thiscourt and for astay inthe proceedings pending appeal. Thetrial court denied those motionson
November 1, 2000, and reset trial for November 17, 2000.

Ms. M. then filed a Tenn. R. App. P. 10 gpplication for an extraordinary appeal with this
court on November 3, 2000. This court then ordered Mr. K. to file an answer to the application,
which hedid. On November 16, 2000, this court issued a stay of the proceedings set for November
17, 2000, pending resolution of the application.

OnNovember 21, 2000, thiscourt granted the application for an extraordinary gopeal, noting
that the application raised serious issues concerning the trial court’s jurisdiction. The appeal was
limited to the following two issues:

1) Thejurisdiction of the Chancery Court for Wayne County to establish paternity and/or to
make an award of permanent custody; and

2) Thevadidity of the July 18, 2000 Order for Temporary Emergency Custody.

Oral arguments were held in this matter on January 2, 2001.

®*The petition was accompanied by a letter from a psychologist who had spoken to the child twice. The
psychologist noted some problemsthat had been reported in the child’ srelaionship with Mr. K. and offered the opinion
that the child should “remain where she isuntil she can be better evaluated in therapy. Also she hasmoved between
many different householdsand the disruption of routine and relationships[is] very detrimental to ayoung child. Also
A. hasreported avery close relationship with her sistersand moving away w ould be detrimental to these relationships.”
The psychologig also noted that she preferred to have six to ten sessons with achild before making a statement, but
that time had not permitted additional sessions.
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.
TEMPORARY EMERGENCY CusToDY ORDER

We begin with the validity of the temporary emergency custody order, entered in Wayne
County, Tennessee on July 18, 2000. Mr. K. petitioned the court for temporary emergency custody
of the child, stating that “the actions of the respondent, C.Y .M., [have] caused the petitioner to have
immediatefear for the safety of [the child]” and that “recently, [Ms. M.] hastaken said minar child
to the State of California.” The same day, the trial court awarded Mr. K. temporary emergency
custody, pending further orders of the court.

Tennessee law regarding such orders states:

A court of this state has temporary emergency jurisdiction if thechild is present in
this state and the child has been abandoned or it is necessary in an emergency to
protect the child because the child, or asibling or parent of the child, is subjected to
or threatened with mistreatment or abuse.

Tenn. Code Ann. 8 36-6-219(a).

Ms. M. arguesthat the statute requiresthe presence of the child in the state, and that, because
the child had already been removed, the court was without jurisdiction to enter a temporary
emergency custody order.

Mr. K. does not argue that the child was in the state. Instead, he would have us read the
statute to place the emphasis on the “or.” Thus, he argues that a court may enter an emergency
custody order if the child is present and abandoned, or if it is necessary to protect the child from
abuse. Herefersto hispetition, in which he made ageneral statement that Ms. M.’ s actions caused
him to fear for the safety of the child.

We think that Mr. K. is mistaken in his analysis of Tenn. Code Ann. § 36-6-219(a). The
predicate on which the statute operates is the child’ s presence in this state and circumstances that
demand the court’s protection. Under the origina Uniform Child Custody Jurisdiction Act
(UCCJA), the statute clearly required the presence of the child. Section 4 of Chapter 383 of the
Public Acts of 1979, which became Tenn. Code Ann. 8 36-6-204, reads as follows:

@ A court of this state which is competent to decide child custody matters has
limited jurisdictionto suspend temporarily enforcement of anexisting decree
and to make atemporary decree for a period not longer than sixty (60) days
if the child is physically present in this state and:

Q) The child has been abandoned; or



2 It isnecessaryin an emergency to protect the child because the child has been
subjected to or is immediately threatened with serious harm to life or with
serious bodily injury.

(b) In order to obtain apermanent custody decree, the petitioning party shall file
in a state which hasjurisdiction as set out in § 36-6-203.

When the legidature replaced the UCCJA in 1999 with the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA), anew section emerged containing the portion of Tenn.
Code Ann § 36-6-219(a) we have quotedabove. Ascan beseen, the statutehas been rearranged, but
thereis no indication that the legislature intended to involve the courts of this state in emergencies
existing in other states. Wethink the statute can only be read to say thecourts of this state may issue
atemporary emergency order if the childis abandoned in thisstate or the child or asibling or parent
is subjected to or threatened with abuse in this state  Otherwise the court would be powerless to
correct the situation posing athreat to the child.

In addition, the allegations of Mr. K.’ s petition for emergency custody do nat state aclaim
for an emergency order. The statute requires an allegation of an emergency, in which the child, a
sibling or parent, is subjected to or threatened with mistreatment or abuse. See Tenn. Code Ann. 8
36-6-219(a). Thepetitiononly alegesthat Mr. K. hasan“immediatefear for the safety of the minor
child.” The petition then goes onto allege that the child has been taken to California by her mother.
Without some factual allegation of specific threatstothe child’ s well-being, the court did not have
any basis on which to enter atemporary emergency award.

(1.
JURISDICTION OF THE CHANCERY COURT

Weturn now to thejurisdiction of the chancery court. Inorder to adjudicate aclaim, acourt
must havejurisdiction over both the subject matter and the parties. See Lander sv. Jones, 872 S.W.2d
674, 675 (Tenn. 1994). Subject matter jurisdiction relates to the cause of adion itself and is
conferred by thesovereign (here, thestatelegislature). Seeid. Whether aparticular court can decide
certain matters is a question of subject matter jurisdiction. See Meighan v. U.S. Sorint
Communications, 924 S.W.2d 632 (Tenn. 1996). Personal jurisdiction relatestothe court’ sauthority
over the person and can be waived by expressor implied consent. See Landers, 872 SW.2d at 675.

A. Subject Matter Jurisdiction
Ms. M. argues that the juvenile court has exclusive subject matter jurisdiction over this

proceeding, thus depriving the chancery court of jurisdiction. Our statutes address the jurisdiction
of the juvenile court as relates to this matter, as follows:



(@ The juvenile court has exclusive original jurisdiction of the following
proceedings, which are govemed by this part:

(1) Proceedings in which a child is aleged to be delinquent, unruly or
dependent and neglected, or to have committed ajuvenile traffic offense asdefined
in § 37-1-146;

(2) All cases to estaldish paternity of children born out of lawful wedlock;
to provide for the support and education of such children, and to enforce its orders;

* % %

(c) When jurisdiction has been acquired under the provisions of this part, such
jurisdiction shall continue until aperson reachesthe age of eighteen (18), except that
the court may extend jurisdiction for the limited purposes set out in §
37-1-102(b)(4)(B) until the person reaches the age of nineteen (19). . ..

Tenn. Code Ann. § 37-1-103.

Wefirst addressMs. M.’ sfirst argument that, because Mr. K. brought anearlier actionin the
juvenile court, that court has exclusive jurisdiction over matters involving that child. AsMs. M.
correctly notes, Tenn. Code Ann. § 37-1-103(c) states: “When jurisdiction has been acquired under
the provisions of thispart, such jurisdiction shall continue until aperson reachesthe age of eighteen
(18)....” Shecontendsthat, despite the juvenile court’ sdismissal of Mr. K.’ s petition for custody,
that court retained jurisdiction over Mr. K.’ s paternity action based on hisallegation in that petition
that he wasthe child’ sfather and his prayer that “the Court makeinquiry into the allegations herein
set forth.” We cannot agree. That petition, entitled “ Petition for Temp. Custody,” was dismissed
by the juvenile court before the petition in this case wasfiled. Because the juvenile court dismissed
the petition, exclusive jurisdiction over the matters aleged in it did not attach. See Carpenter v.
Carpenter, No. 133, 1989 WL 139721 at *2 (Tenn. Ct. App. Nov. 16, 1989) (no Tenn. R. App. P.
11 applicationfiled). Thus, Mr. K.’ sdismissed petition did not confer continuing jurisdiction onthe
juvenile court.

We next address Ms. M.’ s second argument that the language of Tenn. Code Ann. § 37-1-
103(8)(2), “The juvenile court has exclusive origina jurisdiction of . . . al cases to edablish
paternity of children born out of lawful wedlock,” prevents the chancery court from assuming
jurisdiction over the paternity proceedings involving thischild. Mr. K. argues that another section
confersjurisdiction to hear paternity cases on the chancery court aswell asthe juvenile court. That
section, Tenn. Code Ann. § 36-2-307(a)(1), states, “ Thejuvenilecourt or any trial court with general
jurisdiction shall have jurisdiction of an action brought under this chapter [paternity]. . .”* The

“That statute by its terms applies to all counties except those “ having a population not | ess than eight hundred
(continued...)
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Wayne County Chancery Court is clearly a “trial court with general jurisdiction.” Stambaugh v.
Price, 532 SW.2d 929, 932 (Tenn. 1976) (circuit and chancery courts are courts of general
jurisdiction); Barrowv. Barrow, 419 S.\W.2d 164, 165 (Tenn. 1967). Consequently, we must resolve
the conflict between these statutes.

Tenn. Code Ann. 8§ 36-2-307(a)(1), conferring concurrent jurisdictionwith thejuvenile court
over paternity matterson “any trial court with general jurisdiction” was passed in 1997. Tenn. Pub.
Acts 1997, ch. 477 8 1. Tenn. Code Ann. 8§ 37-1-103, bestowing exclusive jurisdiction on the
juvenilecourt was passed in 1970. Tenn. Pub. Acts 1970, ch. 600 8§ 3. “Wheretwo statutes conflict
and cannot be reconciled, the prior act will be repealed or amended by implication to the extent of
the inconsistency between the two statutes.” Brewer v. Lincoln Brass Works, 991 SW.2d 226, 229
(Tenn. 1999). To the extent that the two statutes are inconsistent regarding where actions to
establish paternity must befiled, i.e., “the juvenile court has exclusive jurisdction” as opposed to
“thejuvenilecourt or any trial court with general jurisdiction,” we hold that the later statute, Tenn.
Code Ann. 8 36-2-307(a)(1), anended Tenn. Code Ann. § 37-1-103 such that the juvenile court no
longer has exclusivejurisdiction over paternity maters. Accordingly, the Wayne County Chancery
Court has concurrent jurisdiction with the juvenile court over matters involving paternity.

B. Personal Jurisdiction

Personal jurisdiction is the power of the court to render a valid judgment against the
defendant. See 46 Am. Jur. 2d Judgments 8 27. It depends on reasonable notice to the defendant
and a sufficient connection between the defendant and the forum state asto makeit fair to require
the defendant to defend in that forum. Id. In contrast to subject matter jurisdiction, personal
jurisdiction can be conferred by express or implied consent. Landers v. Jones, 872 SW.2d 674
(Tenn. 1994).

Onemethod of obtainingjurisdiction over the personisfor the defendant to makeavoluntary
general appearance before the court (rather than a special appearance for the purpose of contesting
the court’s jurisdiction). Id. Although the Tennessee Rules of Civil Procedure do not define a
general appearance, dl appearances are deemed to be general unlessthe contrary appears. Akersv.
Gillentine, 231 S.W.2d 372 (Tenn. Ct. App. 1950); Dixie Savings Storesv. Turner, 767 S.W.2d 408
(Tenn. Ct. App. 1988). InLandersv. Jones, 872 SW.2d 674 (Tenn. 1994), however, the Supreme
Court limited the application of Akers v. Gillentine to appearances that contest the merits of the
plaintiff’s filing without raising the jurisdictional defense. Landers involved a motion for a
continuance to secure more time to prepare a defense. The Court held that such a motion did not

4 .
(...continued)
twenty-five thousand (825,000) nor more than eight hundred thirty thousand (830,000) according to the 1990 federal
census...” Tenn. Code Ann. § 36-2-307(a) (1). Paternity mattersin a county of that population must be brought in
juvenile court. Wayne County is not a county excepted from the statute.
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constitute a general appearance, saying “waiver occurs only if there is no objection to personal
jurisdiction in the first filing, either a Rule 12 motion or an answer.” 872 SW.2d at 676.

Even under the morerestrictive Lander stest the motion filed by the M.son August 15, 2000
isageneral appearance. It begins: “Comesdefendarts, C.Y .M. and JM., pursuant to Tenn. R. Civ.
Proc. 12.02(1) .. ..” The motion goes on to attack the subject matter jurisdiction of the court but
it does not raise the personal jurisdiction defensein Rule 12.02(2).

We hold that the Chancery Court of Wayne County has general subject matter jurisdiction
over paternity and child custody matters and that the court has personal jurisdiction over the M.s.
What we cannot resolve on the basisof the record before usisthe question of whether the court has
jurisdiction to decide the custody questionin thiscase. The UCCJEA makesthechild’ s home state
the preferred forum to decide custody matters. See Tenn. Code Ann. 8 36-6-216(8). If thisstateis
not the home state, jurisdiction to decide custody is limited to situations where (1) thereisno home
state, (2) the home state has declined to exercisejurisdiction, Tenn. Code Ann. § 36-6-216(a)(2) and
(3), or (3) this state has continuing jurisdiction under Tenn. Code Ann. 8 36-6-217(a)(1)(2). The
guestion of the appropriaeforum to decidethe custody of thischild must beresolved in the chancery
court.

Asto the paternity question, we have decided only that the chancery court has the power to
decide such questions. The M.s are free to raise any defense to that action except the lack of
personal jurisdiction. Thetemporary emergency custody order isreversed and the causei sremanded
to the Chancery Court of Wayne County for further proceedings. Tax the costs on appeal to the
appellee, P.EK.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



