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OPINION

Background

The Department of Children’ s Servicesof the State of Tennessee (“DCS’) filed two petitions
toterminatethe parental rightsof D. S. (*Mother”) to whom R. was born January 29, 1997. Mother
was incarcerated at the time she gave birth; two putative fathers wereinitially identified, but were
eliminated as aresult of DNA testing. Because Mother reported that Sawyer was the biological
father he was joined in the first petition; ater he was eliminaed by DNA testing, Mother next



identified Crump as the biological father. He too was eliminated by DNA testing, and thus the
biological father remains unknown.

Tennessee Code Annotated 8§ 36-1-113 authorizes the termination of parental rights. This
statute provides that termination of such rights must be based upon a finding by the court by clear
and convincing evidencethat the groundsfor termination have been established, andthat termination
isin the best interests of the child.

Thegroundsfor termination of the parental relationship in thiscase may be (1) ebandonment
by the parent, or (2) substantial noncompliance by the parent with aplan of care, or (3) the child has
been removed from the home of the parent for aperiod of six months, and the conditionswhich led
tothechild’ sremoval still persist withlittlelikelihood that the condition will beremedied at an early
date and thus diminishes the child’s chances of early integration into a safe, stable and permanent
home. Tenn. Code Ann. § 36-1-113(9)(1)(2)(3)(A).

The tria court found by clear and convincing evidence that R. had been removed from
Mother and her unknown father for more than six months and the conditions which led to her
removal still persists and therefore prevent her return with little likelihood that the conditionswill
be remedied at an early date, thus diminishing R.’s chances of early integration into a stable and
permanent home. The court further found that Mother and unknown father substentially failed to
comply with a Permanency Plan of Care which was reasonable and related to the conditions
necessitating removal.

With respect to the best interests of R., the court found that Mother failed to make such an
adjustment of circumstances, conduct or conditionsasto makeitin R.’ sbest intereststoreturn home
in the foreseeable future. The parental relationship was terminated.

Discussion
The evidence is essentially undisputed.

Mother is24 yearsold. Shewas convictedand sentenced toaterm of incarceration for theft,
was soon paroled, and while on probation was again charged with theft and forgery for which she
was incarcerated. During this period of incarceration, R. was born. It was expected that her
grandmother would take her home from the hospital, but she failed to do so, and R. was thereupon
placed in the custody of DCS.

Mother isHIV positive, and aformer drug user. R.wastested throughout thefirst twoyears
of her life and never tested positive for HIV.

M other wasrel eased from prisoninJuly 1997 and remained out of jail for approximatelyone

month, during which time she had custody of R. Upon her release, Mother lived with a cousin for
ashort time. Shethen visited afriend whom she asked to watch R. while she went to cash a check.
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While shewas gone, the friend allowed aman who sold drugs to hold R. He approached avice car
with the child and the police called DCS. When she returned, Mother discovered what had
happened. Shethen |eft the housewith R., but wasre-arrested soon thereafter and R. returned to the
same foster family she lived with previ ously.

Mother remained incarcerated until February 8, 2000. Shewas free until March 28, 2000
when shewasre-arrested. At thetime of trial, she was still in prison, although not yet convicted of
any new charges. Sheremained injail because she could not post bail and did not know when she
would be released.

In summary, Mother has had the custody of R. for about one month owing to her criminal
behavior. She participated in aplan of carefor R. in October 1998; her obligations under this plan
wereto resol ve al legal problems, provide ahomefor R. and submit to random drug testing.

Thelssues

The issues on appeal are (1) whether the trial court erred in finding that DCS provided by
clear and convincing evidence that the persistence of conditions which led to the removal of R.
would subject her to further neglect with little likelihood of remediation, and (2) whether the court
erred in finding that DCS proved by clear and convincing evidencethat the mother failed to follow
the permanency plan for R.

In Hawk v. Hawk, 855 S.\W.2d 573 (Tenn. 1993) the Supreme Court made it dear that a
parent “ has a constitutional right to the custody, companionship, and care of achild, and should not
be deprived thereof except bydue processof lav.” Stateinterventionintheparent-child relationship
must bejustified. Against these principlesweweigh whether the evidencewas clear and convincing
that the conduct of Mother resulted in, or would result in, substantial harm to R. Clear and
convincing evidenceis a stringent burden the State must bear; DCS must produce evidence which
eliminates any “serious or substantial doubt concerning the correctness to be drawn from the
evidence.” Inacontest between aparent and non-parent, a parent cannot be deprived of the custody
of achild unless there has been afindng of substantid harm to the child. Only then may a court
engage in a“general best interests’ of the child evaluation in making a determinati on of custody.
In re: Adoption of a female child (Bond v. Mckinzie), 896 S.W.2d 546 (Tenn. 1995).

The trial court made no specific findings of fact as required by Tenn. Code Ann. 8§ 36-1-
113(K). Mother arguesthat this oversight, standing alone, requires areversal of thejudgment. We
cannot agreethat thisoversight isasdraconian as Mothe insists. We must still review the evidence
to determine its sufficiency, see Brooks v. Brooks, 992 S.W.2d 403 (Tenn. 1999).

Thejudgment below reflectsthat thetrial court essentially found that M other’ sincarceration
was sufficient reason to terminateher parental rdationship. A difficulty with thisrationaleisfound
in the fact that the Legislature provided a specific statute which addresses the precise issue:



The parent has been confined in a correctional or detention facility of any type, by
order of the court asaresult of aaiminal act, under a sentence of 10 or more years,
and the child is under 8 years of age at the time the mother is entered by the court.

Wenotethat DCSdid not allegethisground for termination, since M other was not servinga 10-year
sentence. Rather, Mother had been paroled from prisonfollowing incarcerationfor theft of property,
and had been incarcerated, but not convicted, on anew charge. Her incarceration resulted from her
inability to make bond.

The record reveals no evidence of the length of the sentence Mother was serving when she
was paroled in February 2000. In point of fact, there is no documentary evidence of any criminal
conviction. Theinformation isrevealed only by Mother’stestimony; as nearly asmay be deduced,
she was convicted of theft of property in 1995. When R. was born in January 1997, Mother was
incarcerated for a parole violation. Her only other conviction was in connection with theft of
property in September 1997. She was paroled in February 2000, but later arrested on anew charge
about which the record is essentially silent. Mother attributes her criminal conduct and her
convictions to “being in the wrong place with the wrong people” as distinguished from proactive
crimindity.

In a similar vein, therecord reveds no evidence about the length of time Mother would
remain incarcerated, if indeed, sheis convicted of the new charge

Conclusion

For these reasons we respectfully disagree with thetrial judge that DCS proved by clear and
convincing evidence that persistence of conditions which would subject R. to further negect with
littlelikelihood of early remediation, and proved that the continuation of the parent-child rel ationship
diminished R.’s early integration into a permanent home. The record reflects that R. had bonded
with her foster home, but as Mother observes, the test is not whether she is bonded to her foster
family but whether she can achieve permanency inher mother’ scare. Therecordisddicientinthis
respect, as we have seen, because no proof was offered respecting the nature of the new offense.

Findly, the permanency plan which Mother was found not to have followed was nat filed in
evidence, per se, rather, al orders entered in the case - and there were many such entered - included
the plans, and evidence was presented asto the requirements of these plans. Mother arguesthat she,
in fact, did substantially comply with the plan to the extent she was enabled, keeping in mind her
incarceration.

We find that the record does not reflect clear and convincing evidence that there is little
likelihood the conditionswhich justified R.’sremoval will be unremediable at an early date, or that
the best interests of R. require that the parental relationshi p shoul d be terminated. A ccordingly, the
judgment isvacated and remanded for further proceedings, without preudiceto the reopening of this
case for additional proof. We neither hold nor intimate that incarceration for less than 10 years
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cannot suffice toterminate the parental relationship. A difficulty with the proof inthiscaseisfound
in the fact that the record does not clearly reflect the nature of mother’s criminal acts, the precise
charges, the precise sentences, the times served, and, particularly, plenary information about
mother’ smost recent brush withthelaw. R.’sstatuswill remain subject to further order of thetrial

court.

Costs are assessed to the petitioner.

WILLIAM H. INMAN, SENIOR JUDGE



