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OPINION
This appeal arises from asuit for divorce brought by Plaintiff/Appellant, Judy Hall Travis,
against her husband, Defendant/Appellant, Kenneth D. Travis, Jr.
Ms. Travis raisestwo issues on apped which we restate as follows:
1. Did the Tria Court err in finding that $17,275.87 paid by Mr. Travis's mother on the

parties mortgage indebtedness was Mr. Travi Ss separate property which he should be repaid upon
sale of the house?



2. Didthe Trial Courtabuseitsdiscretion by allowing Mr. Travisto claim the parties minor
children as dependents for federal income tax exemption purposes?

In hisbrief Mr. Travis raises two additional issueswhich we restateas follows:

1. DidtheTrial Court abuseitsdiscretion by failing to award thepartiesjoint custody of their
minor children?

2. Did the Trial Court abuse its discretion in setting Mr. Travis's visitation schedule?

Ms. Travis filed her complaint for divorce in the Chancery Court for Hamblen County on
November 13, 1998. The judgment of the Trial Court, entered September 21, 1999, granted Ms.
Travisadivorce and awarded her sole austody of theparties two minor children, Kyle and Lillie,
who were 12 and 15 years of age, respectively, at thetimethe divorce complaint wasfiled. The Trial
Court also ordered a visitation schedule for Mr. Travis and the two minor children.

Additionally, the Trial Court ruled that Mr. Travis could claim both of the parties’ minor
children as dependents for federal income tax purposes.

The Trial Court also ordered that Ms. Travis be permitted to occupy the parties residence
until the youngest child turns 18 years of age or graduates from high school, whichever is later, at
which time the residence isto be sold and Mr. Travisisto be paid $17,275.87, plus interest, from
the sale proceeds before equal division of the balance between the parties. The Tria Court's
adjudication that Mr. Travis should receivethis initial payment of $17,275.87 was based on its
findingthat Mr. Travisacquired thisamount asan advance on hisinheritanceandthat itis, therefore,

his separate property.

On October 20, 1999, Ms. Travis moved the Trial Court for an amendment of findings and
judgment or, inthe aterndive, for anew trial. On the same dae Mr. Travis moved the Trial Court
for an amendment of findings and judgment or, in the aternative, for a new trial. Both parties
motions were denied by order entered December 29, 1999. Thereafter, Ms. Travisfiled thisappeal.

We review the findings of fact by the Trial Court de novo upon the record accompanied by
a presumption of the correctness of the findings unless the preponderance of the evidence is
otherwise. See Rule 13(d) of the Tennessee Rules of Civil Procedure.

Thefirst issueinthisappeal israised by Ms. Travis and contends that the Trial Court erred
infinding that $17,275.87 of the value of the parties residenceis attributable to an advance on Mr.
Travissinheritance and that that amount should, therefore, be paid to him as his separate propety
upon sale of the residence.

Mr and Ms. Travis purchased their house in October of 1983. Mr. Traviss mother and
another individual, Paul Mayes, |oaned the Travises$25,000.00 of the purchase priceand, in return,
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the Travises executed a promissory note secured by adeed of trust on the property to Mr. Travis's
mother and Mr. Mayes in the amount of $25,000.00, plus interest.

In February of 1988, after the death of Paul Mayes, Mr. Traviss mother wrote acheck inthe
amount of $17,275.87 to the Mayes estate in payment of the estate's one half share of the outstanding
balance then due on the Travises note. Inreturn, the note was assigned to Mr. Travissmother. Mr.
Traviss testimony at trial indicatesthat it was at thistime that his mother forgave the debt on their
residence:

When Mr. Mayes passed away, his estate had to be settled so the note came due
and payabl e because we hadnt really been payingon it. When the note comedue
and payable, Mom bought the note, and she paid it off and got us aclear title. |
think the actual, with interest, was thirty-four thousand and something.

Mr. Traviss mother also testified regarding forgivenessof the debt and her intention that it
serve as an advance on Mr. Mayes's inheritance:

Then, when Mr. Mayes died, the Mayes estate wanted their half of the note so
then | had to writeacheck for $17, 275.87 to pay the estate's amount of that note,
and then that |eft--- they signed the note overto me. But | told Kenny, all right,
if you can't pay, well just use this as your inheritance, or as part of your
inheritance.

In 1989, or 1990, the Travises encountered difficulty with the Internal Revenue Service and,
for that reason, deeded their residence to Mr. Traviss mother. She remained the titled owne until
January 3, 1992, at which time, the property was transferred back to Mr. and Ms. Travis as joint
owners by warranty deed which was recorded in the Register's Office of Hamblen County on
December 9, 1996. There was no actual consideration for the transfer back to the Travises and the
deed was free of al encumbrances other than current taxes due.

The Trial Court found that, since the subject property wasjointly titled in the names of both
Mr. and Ms. Travis, arebuttable presumption was created that Mr. Traviss mother's payment of the
mortgage indebtedness and subsequent transfer of fee simpletitle to the Travises constituted a gift
to the marital estate. However, the Trial Court further found that this presumption was rebutted by
sufficient evidence that Mr. Travis's mother intended that these transfers constitute an advancement
relativeto Mr. Travissinheritance and that $17,275.87 of the value of the property was intended to
remain Mr. Travis's separate property. Based upon thesefindings, the Trial Court determined that,
upon sale of theresidence, Mr. Traviswill be entitled to a credit in the amount of $17, 275.87, plus
interest.

Our first task in this case is to identify the gift/advance on inheritance recaved from Mr.

Traviss mother. Although the Trial Court found that the gift from Mr. Traviss mother consisted of
payment of the mortgage indebtednessand subsequent transfer of fee Smpletitle ontheresidence,
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we respectfully disagree that the payment of the mortgage indebtedness should be characterized as
agift.

A gift is "a voluntary transfer of property to another made gratuitously and without
consideration”. See Dunlap v. Dunlap, 996 S.W.2d 803 (Tenn. Ct. App. 1998) citing Black's Law
Dictionary 619 (5th ed. 1979). Asnoted above, Mr. Travis'smother testified that when she paid of f
the half of the note bel onging to the Mayes estate the note was assigned to her. She, thereby,
received valuable consideration and, therefore, her payment of the note was not a gift.

It isour finding that the actua gift from Mr. Traviss mother was her forgiveness of thefull
$34,551.74 mortgage indebtedness after the note was assigned to her, at which time, accordingto
Mr. Traviss testimony, she provided the Travi ses with cl ear titl e to the property.

Both Mr. and Ms. Travis agree that the doctrine of transmutation applies under the
circumstancesinthiscase. That doctrineisset forthinthe case of Batson v. Batson, 769 S.W.2d 849
(Tenn. Ct. App. 1988) at page 858 as follows:

[ Transmutation] occurswhen separate property istreated in suchaway as
to give evidence of an intention that it become marital property. One method of
causing transmutation isto purchase property with separate fundsbut to taketitle
injoint tenancy. Thismay aso be done by placing separate property in the names
of both spouses. Therational eunderlyingboth these doctrinesisthat dealing with
property in these ways creates a rebuttable presumption of a gft to the marital
estate. This presumption is based also upon the provision in many marital
property statutes that property acquired during themarriage is presumed maritd.
The presumption can be rebutted by evidence of circumstances or
communications clearly indicating an intent that the property remain separate.

Whileboth Mr. and Ms. Travis agree that the presumption has been rai sed that the residence
ismarital property, Mr. Travis contends, and the Trial Court found, that the presumption has been
rebutted to the extent of the value of the advance on inheritance received by Mr. Travis from his
mother.

Although we agree that testimony in the record supports the finding that Mr. Travis's
mother’ s forgiveness of the mortgage indebtedness was intended as an advance on his inheritance
and agift to him alone, we find no evidence of any action thereafter which manifested an intention
that any portion of the va ue of the residencewasto remain Mr. Travis s separate property.

In order torebut the presumption that property ismarital propertyit must be shown, not only
that the property was originally one spouse’ s separate property, but that, even though the property
may have been subsequently treated as marital property in some respects, the parties haveal so acted
in amanner which shows that the property actually remains the separate property of one spouse.



In the case of Spina v. Spina, an unreported opinion of this Court, filed in Knoxville on
October 27, 1989, the husband inherited $40,000.00 from his mother's estate and the funds were
placed in ajoint bank account belonging to the husband and his wife. Later, the $40,000.00 was
used to purchase ahouse which wastitled in both parties names asjoint tenants. Subsequently, that
house was sold and the sale proceeds were used to purchase another house which was also jointly
owned. After citing the doctrine of transmutation, this Court stated the fol lowing:

While we agree with the husband that when he initially received the money the
proper characterization was separate, we do not agree that he acted in a manner
consistent with the intention of keeping the funds separate. It isfor this reason
that we concluded that it was error to award the husband $40,000.00 as separate
property from the sale of the home now occupied by the wife.

The record in this appeal reveals that the promissory note was a joint debt and, therefore,
both Mr. and Ms. Travis wererelieved of liability when the note was forgiven. The deed securing
the note was titled in the names of both Mr. and Ms. Travis and, as a result, when the note was
forgiven Mr. and Ms. Travis became joint owners of the property in fee simple. And, when the
property was transferred to Mr. and Ms. Travisin 1992, the deed designates Mr. and Ms. Travisas
joint owners. Thereisno evidence that the parties, either at the time of these transactions or at any
timethereafter, acted in amanner which would indicate that any portion of the value of the marital
residence was his separ ae property.

In consideration of the above, we find that the Trial Court erred in finding that $17,275.87
of the value of the marital residence congtitutes Mr. Travis's separate property which he should be
repaid when the residence is sold.

Thenext issuewe address questionswhether the Trial Court erredinorderingthat Mr. Travis
be entitled to claim the parties minor children as dependents for federal income tax exemption
purposes.

Ms. Travis contends that the Trial Court erred in granting Mr. Travis the right to claim the
children asdependentsfor tax exemption purposes because Mr. Travisdid not request that the Court
award him the exemptions and because the Court did not consider the financial and tax equities of
the parties and gave no reason in its Memorandum Opinion for granting the exemptions to Mr.
Travis.

While it does appear that Mr. Travis never specificaly raised the issue of dependency
exemptions, our reading of section 152 of the Internal Revenue Code convinces us that the matter
of dependency exemptionswas, neverthel ess, before the Court as an inevitable element of thechild
custody issue in this case. Section 152 provides that when the parents are divorced the custodial
parent isgenerally entitled to claim the children asdependents for exemption purposes. Thus, when
acourt makes a determination with respect to custody as did the Trial Court in the case sub judice
it necessarily makes a determination as to dependency exemptions.
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Although, as stated, the custodial parent is generally entitled to claim the children as
dependentsunder the Internal Revenue Code, acourt may, initsdiscretion, allocate the dependency
exemption to the non-custodial parent. See Barabas v. Rogers, 868 S.W.2d 283 (Tenn. Ct. App.
1993). In the case before usthe Trial Court exercised its discretion and awarded the dependency
exemptions to Mr. Travis. In view of the fact that the Trial Court made no findings of fadt with
respect to itsjudgment inthisregard, it isour duty to review the record de novo to determineif there
issufficient evidence therein to support the Trial Court'sjudgment. See Goodman v. Memphis Park
Commn., 851 SW.2d 165 ( Tenn. Ct. App. 1993).

Our review of therecordrevealsaclear disparity between theincomeof Mr. and Ms. Travis.
At the time of the divorce Ms. Travis wasworking part time and her gross earnings for the eight
months directly preceding the divorce totalled less than $4,000.00. By contrast, Mr. Travis was
receiving a gross income of approximately $2,800.00 per month at the time of the divorce.
Consequently, the dependency exemptions will be of great benefit to Mr. Travis and of relatively
little benefit to Ms. Travis.

In addition, the record shows tha, prior to the divorce, Mr. Travis was paying $660.00 per
month in child support and that, pursuant to the judgment of the Trial Court, he will now be
obligated to make child support payments in the amount of $700.00 per month. The record a0
showsthat Mr. Travishasvoluntarily assumed other expenseswithregard tohischildreninaddition
to the child support paymentsand Ms. Travistestified that if the children ask for something that she
can't provide she directs them to their father. In consideration of the fact that Mr. Travis will be
responsible for a substantial portion of his children's expenses, it seems to us that he should be
allowed the dependency exemptions as a matter of equity.

Based upon the foregoing, we find that the Trid Court did not abuseits discretion when it
awarded the dependency exemptionsto Mr. Travis, there being sufficient evidence in the record to
support its decision.

Thefinal issuesinthisappeal areraised by Mr. Travisand assert that the Trial Court abused
its discretion by failing to award the parties joint custody of ther minor children and by failingto
grant Mr. Travisamore liberal visitation schedule.

A Tria Court has wide discretion in matters of custody and visitation. Jahn v. Jahn, 932
S.W.2d 939 (Tenn. Ct. App. 1996). Indetermining whether theTrial Court hasabused itsdiscretion
we follow the guidelines set forth in BIF, a Div. Of Gen. Sgnal Controls, Inc., v. Service Constr.
Co., Inc., an unreported opinion of this Court , filed in Nashville on July 13, 1988, which states:

In order to ensure a rational standard of review, a trial court's discretionary
decisions should be reviewed to determine: (1) whether the factual basis of the
decision is supported by sufficient evidence; (2) whethe the trial court has
correctly identified and properly applied the applicable legal principles; and (3)
whether the trid court's decision is within the range of acceptablealternatives.
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It isapparent from the record before usthat both Mr. and Ms. Travisareloving parentswho
are very much concerned with the well-being of their children. Itis, however, our view that, unless
the parents of a child can maintain a cooperative and harmonious rel ationship with each other, they
cannot insure a stable environment which will promote the child's best interests. In child custody
and visitation cases the welfare and best interests of the child have always been the chief concerns
of the courts. See Lukev. Luke, 651 S.\W.2d 219 (Tenn. 1983).

The Trial Court found that a harmonious and cooperative relationship no longer exists
between Mr. and Ms. Travis,"as they were incapableof communicating as of the date of thetrial,”,
and determined that "joint custody will not promote and protect the interests of the children”.
Although the record does not appear to show that the parties were "incapable of communicating as
of the date of thetrial” the Trial Court's conclusion in this regard may well have been based on its
observation of the parties demeanor during the trial. We do, however, find otherwise sufficient
evidence in the record to support the Trial Court's finding that a harmonious and cooperative
relationshipno longer existsbetween Mr. and Ms. Travis. For example, Ms. Travistestified that she
and Mr. Traviswould not get along once the divorcewasover. Ms. Travisfurther testified that she
had been dominated by Mr. Travis for 20 years, that he will continue to dominate her after the
divorce and that she " will not be able to have much of asay so in my children”.

Although Mr. Travismaintainsthat heand Ms. Traviswere"very diplomatic" duringtheyear
of separation preceding their divorce, this may very well be his view of a relationship in which
absence of di ssent was actually the result of his wife's willingness to stifle her true fegings
in an effort to avoid conflict. In fact, Ms. Travis testified that the custodial relationship worked
during the separation because she "was trying to get to the point where we had to come to court".

Elsewhere, when questioned about whether he had a problem with his temper, Mr. Travis
testified that he had "hollered some", and confirmed that hehad hit the walls and knocked aholein
thewall. Thistestimony, in combination with Mr. Travissattorney's characterization of Ms. Travis
asa"very kind hearted, very sweet lady”, lends credibility to Ms. Travissassertionsthat Mr. Travis
dominated her.

The Trial Court's finding that a harmonious and cooperative relationship no longer exists
between Mr. and Ms. Traviswas made after hearing and seeing the parties testify. The Trial Court
alone had the opportunity to observe the manner and demeanor of these witnesses and, for this
reason, the Trial Court'sfinding isentitled to great weight on appeal. See Tennessee ValleyKaolin
Corp. v. Perry, 526 SW.2d 488 (Tenn. Ct. App.1974). We do not find that the evidence
preponderates against the Trial Court's finding.



Based upon the Trial Court’s finding that a harmonious and cooperative relationship no
longer existsbetween Mr. and Ms. Travis, weagreewiththeTrial Court’sconclusion that thisisnot
an gppropri ate case for joint custody.

Indetermining that M s. Travisshould begranted sole custody of theminor children, theTrial
Court appropriately considered the relevant factors among those set forth at T.C.A. 36-6-106, as
follows:

Inasuit for annulment, divorce, separatemaintenance, or in any other proceeding
requiring the court to make a custody determination regarding aminor child, such
determination shall be made upon the basis of the best interest of the child. The
court shall consider all relevant factorsincluding thefollowing where applicable:

(1) Thelove, affection and emotional tiesexisting between theparentsand
child;

(2) Thedisposition of the parentsto provide the childwith food, clothing,
medical care, education and other necessary care and the degree to which aparent
has been the primary caregiver;

(3) The importance of continuity in the child's life and thelength of time
the child has lived in a stable, satisfactory environment; provided, that where
thereisafinding, unde § 36-6-106(8), of child abuse, asdefinedin 88 39-15-401
or 39-15-402, or child sexual abuse, as defined in § 37-1-602, by one (1) parent,
and that a non-perpetrating parent has relocated in order to flee the perpetrating
parent, that such relocati on sha | not weigh agains an award of custody;

(4) The stability of the family unit of the parents;
(5) The mental and physical hedlth of the parerts;
(6) The home, school and community record of the child,;

(7) The reasonable preference of the child if twelve (12) years of age or
older. The court may hear the preferenceof a younger child upon request. The
preferencesof older children should normally be given greater weight than those
of younger children;

(8) Evidence of physical or emotional abuse to the child, to the other
parent or to any other person; provided, that wherethere are allegationsthat one
(1) parent hascommitted child abuse, [as defined in 88 39-15-401 or 39-15-402],
or child sexual abuse, [as defined in § 37-1-602], against a family member, the
court shall consider all evidence relevant to the physical and emotional safety of
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the child, and determine, by a clear preponderance of the evidence, whether such
abusehasoccurred. The court shall indudeinitsdecision awritten finding of all
evidence, and all findings of facts connected thereto. In addition, the court shall,
where appropriate, refer any issues of abuse to the juvenile court for further
proceedings;

(9) The character and behavior of any other person who resides in or
frequents the home of a parent and such person's interactions with the child.

(10) Each parent's past and potential for future performance of parenting
responsibilities, including the willingness and ability of each of the parents to
facilitateand encourage adose and continuingparent-child rd ationship between
the child and the other parent, consistent with the best interest of the child.

After considering the above, the Tria Court made the following findings which we find to
be supported by the record:

1. “Ms. Travis has been the primary caregiver for the children”.

2."Ms. Travisprovidescontinuity inthechildren’ slivesand thehomeisastabl e, stisfactory
environment.”

3. “Ms. Travis manifests an appropriate past and potential for future performance of
parenting responsi bilities, including her effortsto encourage a close and continuing parent/children
relationship with Mr Travis.”

4. “Ms. Travisis physically and emotionally healthy.”

Based upon these findings, the Trial Court granted Ms. Travis sole custody of the minor
children

The parties’ youngest minor child, Kyle, who was 13 years old at the time of trial, testified
that he would be happier living with hisfather and, asMr. Travis correctly assarts, under T.C.A. 36-
6-106(7), atrial court isrequired to consider the reasonable preferences of a child 12 years of age
or older in making its custody determination. However, achild’ s preferenceisnot binding upon the
trial court, but isjust one factor to be considered. SeeHardinv. Hardin979 SW.2d 314 (Tenn. Ct.
App. 1998).

The Tria Court concluded from the fact that the older minor child, Lillie, did not testify

regarding her preferencethat she is comfortable spending the majority of her timewith Ms. Travis.
Therefore, the Court granted Ms. Traviscustody of both minor children, recognizingthegeneral rule
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that it is not appropriate to separate siblings by custody order. See Rice v. Rice 983 S.W.2d 680
(1998). And, while Mr. Travis argues that the Trial Court was in error for presuming Lillie's
preference from her failure to testify, it is our determination that the Court’s presumption was
reasonable, it being evident from the record that, during the parties separation, Lillie was free to
spend time with each parent asshe chose and, gven that choice, she had been livingwithMs. Travis
most of the time.

Mr. Travis alternatively argues that the Trial Court should have awarded him more liberal
visitation with hisminor children and contendsthat the visitation schedul e set by the Trial Court was
contrary to the schedule adopted by Mr. and Ms. Travis during the time of their separation.

Asprevioudly stated, the Trial Court haswidediscretionin mattersof visitation. Inour view,
the Trial Court, in exercising its discretion, awarded Mr. Travis substantid time with his minor
children: every other weekend; Tuesday afternoons; two weeksin the summer; every other Easter,
Martin Luther King Day, Presdent’s Day, M emorial Day, July 4", Labor Day, Columbus Day,
Veteran's Day, Thanksgiving, Christmas Eve and Christmas Day; two weeks during the summer;
Father’s Day; and a pert of each child's birthday. In addition, the Trid Court granted Mr. Travis
other visitation at reasonabl e times as shall be mutually agreed upon by the parties.

Wefeel that the evidence does not pregponderate against the Trial Court’ s decree regarding
visitation and we find no abuse of the Trial Court’s discretion.

For the foregoing reasons the judgment of the Trial Court isreversedin part and affirmed in
part, and the cause remanded for such further proceedings, if any, as may be necessary and for
collection of costs below which are, as are costs of appeal, adjudged against Judy Hall Travisand
Kenneth D. Travis, Jr. equally.

HOUSTON M. GODDARD, PRESIDING JUDGE
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