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OPINION

Thisisasuit by Traci Sorrellsto terminate the parental rightsof her former husband,
Donald Lee Sorrells asto their son, Justin Thomas Sorrells, who was born on November 15, 1991.
After an evidentiary hearing, where onlythe parentstestified, the Trial Court found that Mr. Sorrells
had abandoned his child and entered an order of termination. We vacate the judgment of the Trial
Court and remand.



Our review of the Trid Court’s action isgoverned by Tenn. R. App. P. 13, which
accords presumption of correctness as to the Trial Court’s findngs of fact, uness the evidence
preponderates to the contrary.

The parties were divorced in Gwinnett County, Georgia, on December 20, 1995.
Although the divorce decreeis not a part of the record, Ms. Sorrells was awarded custody and Mr.
Sorrellsvisitation privileges. He was also ordered to pay $75 per week as child support for Justin.
Sometime after the divorce Ms. Sorrells moved to Bradley County and Mr. Sorrells twice visited
Justin prior to the petition being filed in this cause, in March 1996. It was undisputed that he
furnished no support for the child until ordered to by a Georgia Court by order dated September 10,
1998. Duringthe period from March 1996 until July 1998, Ms. Sorrellshad diligentlytried to locate
Mr. Sorrells, including phone calls to his mother, who promised she would tell her son, aswell as
employingwhat wasoriginallyknown as*“ Facesinthe Nation,” which we presumeatemptstolocate
various individuals.

Inany event, after thepetition wasfiled on July 24, 1998, Mr. Sorrells, on December
10, 1998, filed an answer and then amotionto enforcevisitation. TheTrial Court awarded visitation
over the Christmas Holidays of that year. Later, on January 26, 1999, an evidentiary hearing was
held as to the petition and Mr. Sorrell’ s parental rights were terminated. In his opinion delivered
from the Bench, the Trial Court made the following findings of fact and conclusions of law:

THE COURT: All right. You know, it’snot often that | get acasethat’s
so open and closed. In this case there is absolutely no doubt beyond a moral
certainty, beyond any doubt there had been an abandonment in this case.

Fortunatel y, thelaw providesrecourseinthosesituationswherechildren’s
fathers desert them and there is an opportunity once again to at least develop a
relationshipwith an appropriae father figure. Andthat’ swhat’ s happened in this
case.

Whatever the reasons -- the one witness tha | really would liked to have
heard was your mother, sir.

MR. SORRELLS: Sir, the only reason she wasn’t here, she just had a
complete knee operation.

THE COURT: Wéll, I’'mjust saying-- you know, shewould havetold the
lieif there had been one. And maybethat’sthereason she’ snot here. Thereisno
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doubt in this case that the criteria of the law with regard to terminating parental
rights has been met.

And it’s unfortunate because whether or not your fedings of wanting to
develop arelationship are true or not, sir, you won't have that opportunity until
that child is 18 years of age or older. Until he's emancipated. Up until that time
heisachild of Traci Sorrells. And heisfatherless because I’ m terminating your
parental rights pursuant to Tennessee Code Annotated 36-1-111.

MR. BRYANT: On which ground?

THE COURT: Therearefivecriteria. Any oneof which will constitute
abandonment under the law of the State of Tennessee. Willful failureto visit or
pay support for four months. Failure of the parent to make areasonable effart to
provide asuitable homefor the child after theremoval following a dependent and
neglect proceeding. And ademonstrated lack of concern for the child indicating
that he or she cannot provide a suitable home for the child.

I’ mtalking about abandonment only inthat definition. Thewillful failure
of alegal or biological father to provide support for the child’s mother during the
last four months preceding the child’ sbirth. Thewillful failure of anincarcerated
parent to visit or provide support during four months immediately preceding
incarceration. And conduct by an incarcerated parent prior to incarceration
exhibiting wanton disregard for the child’ s welfare.

Those go to the definitions of abandonment. The law further states that
parental rights may be terminated in an involuntary procedure for the following
reasons. No. 1) Abandonment of the child. No. 2) Substantial noncompliance
with the foster care plan.

And then the rest of them deal with either child abuse or incarceration or
where there is custody that would pose a substantial risk of harm to the child.

| find in this case that thereis overwhelming proof of abandonment. The
evidenceisnot only clear and convincing but to amoral certainty you abandoned
this child. You had no interest in this child for at least two and a half years
immediately preceding the filing of this --



MR. SORRELLS: Y our Honor, with all due respect to you --

THE COURT: --inJuly of 1998. And thisrecord shows overwhelming
proof of Traci Sorrells' rights -- adivitiestowardstrying to at |east provide some
modicum of communication to you through your mother.

MR. BRYANT: | want to make sure it’s real clear. | understand the
abandonment, and | know it can be on failure to pay support or failureto visit.
Are you making afinding on both of those grounds?

THE COURT: Absolutely. Now, when we read the case law and wetalk
about all of those attributes of aparent; willful failuretomake areasonable efort,
demonstrated lack of concern. We ve got proof that you, unilaerally, sir, quite
obvioudy, unilaterally had health protection for the child. The testimony was --
it was-- my questionwas, “Did you know anything about this?” And the answer
was no. She never received a card or received any of thisinformation.

MR. SORRELLS: Sir, the only time she didn’t have a card was --
THE COURT: From and after the period of abandonment which | find

was at |east two and ahalf yearsimmediately prior to July the 24", 1998. And for
that reason, the rest of it will deal with the child support arrearage.

With regard to the lack of testimony of Mr. Sorrell’smother, wejoi nthe Trial Judge

in questi oning why she did not testify, at least by deposition. 1t seemsto usthat she could have shed
considerablelight on whether she had told her son of hisformer wife' sinquiriesand, if so, account

for hisfailure to contact her.

A recent opinion of the Supreme Court, Tennessee Baptist Children’s Home, Inc.,

v. Swanson, 2 SW.3d 180 (Tenn. 1999), isinstructive. That case holds that T.C.A. 36-1-102,
defining the terms “willfully failed to support” and “willfully failed to make reasonable payments
toward such child support” was unconstitutional becauseit did not include intent, as distinguished

from the definition of “willfully failed to visit,” which did:

(D) For purposes of this subdivision (1), “willfully failed to support” or
“willfullyfailedto makereasonabl e paymentstoward such child’ssupport” means
that, for a period of four (4) consecutive months, no monetary support was paid
or that the amount of support paid istoken support;
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(E) For purposes of thissubdivision (1), “willfully failed tovisit” means
the willful failure, for aperiod of four (4) consecutive months, to visit or engage
in more than token visitation. (Emphasis supplied.)

Whiletheforegoing case would be significant if theonly ground for termination was
failureto support, thereisin thiscasethe additional ground asto visitation, and wefind the evidence
astowillfully failing to visit to be clear and convincing. Thus, the evidence doesnot preponderate
against this determination by the Trial Court.

We do have one other concern relativeto the disposition of this case. Although no
point was madein Mr. Sorrells brief, the above-quoted findings of the Trial Court from the Bench
at the conclusion of thetrial did not include a specific finding that termination of parental rightswas
in the best interest of the child asrequired by T.C.A. 36-1-113(c)(2).

Becausewe concludethe Trial Court couldnot have validlyterminated Mr. Sorrells
parental rightswithout finding that suchaction wasin the best interest of the child asrequired by the
statute, the determination that parental rights should be terminated must be reversed and the cause
dismissed.

For the foregoing reasons the judgment of the Trial Court is reversed, the cause
dismissed, and the case remanded for collection of costs below, which are, as are costs of appeal,
adjudged aganst Ms. Sorrells.

HOUSTON M. GODDARD, PRESIDING JUDGE



