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OPINION

Background

This apped arises from a petition for modification of a prior custody decree entered by a
North Carolinacourt. Plaintiff, Arthur Blair ("Father"), filed a petition for modification of custody of Joy
Badenhope, hisminor child ("Child"), in Greene County Chancery Court. ThisisFather'ssecond attemptin
the Tennessee Courtsto obtain custody of the Child. The North Carolinacustody decree granted custody
to Defendant Marilyn Badenhope (' Grandmother”), the Child'smaternd grandmother, and granted vigtation
to Father. TheTria Court denied Father'srequest for amodification of custody, finding that Father failed to
carry hisburden of establishing that amateria changein circumstances had occurred and further finding that
an award of custody to Father would result in subgtantid harm to the Child.

The Child was born in 1989 in North Carolina. Father was never married to the Child's
mother, Susan Badenhope. Ms. Badenhope died before the Child wasayear old. From thetimethe Child
was a sndl infant, the Grandmother, a Greene County, Tennessee resident, cared for the Child since the
mother wasill for months before her death. After the mother's death, the Grandmother filed apetition for
custody of the Child in North Carolina.

Father, then aresdent of North Carolina, saw the Child for thefirst time around thetime of
the mother's death. Father subsequently demanded a paternity test which showed that the Child washis.
After the Grandmother filed her custody petition, Father and Grandmother announced a settlement
agreement to the North Carolina court which provided the Grandmother with custody and Father with
vigtation rights. The parties agreement was accepted by the North Carolina court and entered in 1993.
The North Carolina decree is not contained in the record of this matter, nor is there any transcript of the
hearing, if any, conducted by the North Carolina court regarding this matter.

Father marriedin 1993. In order to be near the Child, Father moved from North Carolina
to Greene County, Tennessee, where the Grandmother and Child resided. Only one month after the entry
of theNorth Carolinacustody decree, Father filed hisfirdgt petitioninaTennessee court seeking modification
of the North Carolinadecree. The Trid Court found that dthough Father was afit parent, custody should
not be modified since Father failed to show amaterid changein circumstanceswhichwould havejustified a
changein custody. Father gppeded that decision which was affirmed by this Court. Blair v. Badenhope,
940 SW.2d 575, 576 (Tenn. Ct. App. 1996). The Tennessee Supreme Court denied Father's Application
for Permission to Appedl.

Less than 4 months after the Tennessee Supreme Court's denid in 1997 of Father's
Application for Permission to Apped in the firs Blair v. Badenhope, Father filed this second petition
seeking achange of custody, the subject of thisappedl. 1nthe present case, the Trid Court limited itsscope
of inquiry fromthetime of the Triad Court's decision concerning thefirs petition to thefiling dete of Father's



second petition in 1998." Father and Step-Mother testified that since the Tria Court's decision in 1995,
they have bought anew homein asubdivision which hasother children who are closeto the Child'sageand
that the Child has made many friends in their new neighborhood. Father has developed a stronger bond
with the Child since 1995, and according to the Father and Step-Mother, the Child has expressed an
interest in living with the Father full-time. Moreover, the Step-Mother testified that the Child asked the
Step-Mother to adopt the Child. Asthe Trid Court did in the first petition, the Trid Court in this matter
found Fether to be afit parent.

TheTria Court dso heard testimony from Father that he often requestsadditiona visitation
with the Child, but that the Grandmother often deniesthese requests. The Grandmother, however, dlows
the Child to stay overnight with other relatives despite Father's requests for more time with the Child.

Father's employment requireshimto travel out of town, and heworks up to sixty-fivehours
per week. Despite his work schedule, Father testified that he telephones the Child on a daily basis and
makes changes in his work schedule so that he can be a home during the Child's scheduled vigtation.
Father admitted that he tape-records some tel ephone conversations with his Child. The proof aso shows
that the Grandmother has placed time limitations on the Child's telephone conversations with Father.

The trid testimony establishes that the Child loves Father and enjoys spending time with
him. The proof aso showsthat the Child hasagood relationship with the Step- Mother who takes an active
part in caring for the Child during vigtation. However, the Step-Mother had some sort of reationship
during 1995 and 1996 with another man, Larry Drummy. The Step-Mother took overnight tripswith this
individua and gave him asubstantid amount of money for hisrent and child support obligations. Moreover,
Mr. Drummy appeared a the Step-Mother's place of employment inlate 1996 and caused ascenewhich
prompted the Step-Mother to cal the police. Subsequently, thisincident caused the Step-Mother to lose
her job. Inaddition, the record showsthat the Step- M other took the Child to Mr. Drummy'shomelocated
out of town and introduced the Child to Mr. Drummy and his son. At trid, both the Father and Step-
Mother denied that a sexud relationship existed between the Step-Mother and Mr. Drummy. The Trid
Court found that these events adversdy impacted the stability of the Father's home environment.

Inits Order, the Trid Court found that the Grandmother has provided a stable and secure
home for the Child and that the Child and Grandmother have aloving bond. The Trid Court dso found
that the Child is wdl-adjusted and happy. In fact, the parties stipulated that the Child is an "outstanding,
well adjusted [sic] happy, wonderful child." The Grandmother, who is divorced and aretired registered
nurse, dso provides a home for one of her other grandchildren. The Grandmother placed the Childin a
private, Chrigtian school where the Child has excdlled academically and where the Grandmother hastaken

1 Although the Father filed his second petition to modify custody in 1997, the Fether filed an amended petitionin 1998, and
asaresult, the Trid Court dlowed proof regarding this issue up to the time of the later date.



an active role.  Also, the Trid Court found that the Grandmother is cagpable and willing to foster and
encourage a bond between the Child and the Father.

TheTrid Court held that the Father failed to carry hisburden of showing amaterid change
in circumstances ancethe Trid Court's decision on hisfirg petition in 1995, and specificaly found that an
award of custody to Father would result in substantial harm to the Child. Accordingly, the Trid Court
denied Father's petition to modify the North Carolina custody decree. Father appedlsthis denid.

Discussion

On gpped, Father raisesthefollowing issues: 1) whether the Trid Court erred in denying
Father's petition dueto itsfinding that the proof did not establishthat amaterid changeof circumstanceshad
occurred; and 2) whether the gppropriate inquiry to be applied by the Trid Court is whether placing the
Child in the Father's custody would no longer result in subgtantid harm to the Child. As for the
Grandmother, dthough she does not takeissuewith the Trid Court's ultimate decision, she contendsthat the
Trid Court applied the wrong standard to this matter and should have determined only whether the proof
showed amaterid change of circumstances.

The Trid Court's findings of fact are subject to a de novo review by this Court with a
presumption of correctness, unlessthe preponderance of the evidenceisotherwise. See Tenn. R. App. P.
13(d); Alexander v. Inman, 974 SW.2d 689, 692 (Tenn. 1998). Asfor theTrid Court's conclusonsof
law, this Court will conduct a de novo review with no presumption of correctness. See Ganzevoort v.
Russell, 949 S.W.2d 293, 296 (Tenn. 1997).

Thisapped doesnot cometo usonaclean date. Not only do we havethe origind decree
from North Carolina, there dso existsthe earlier decision of thisCourt in thefirst suit between these parties
on Father's change of custody request.

Wehavean origind child custody decree entered by aNorth Carolinacourt. According to
the Uniform Child Custody Jurisdiction and Enforcement Act, Tennessee courts are directed to recognize
and enforce a foreign custody decree. Tenn. Code Ann. * 36-6-227; seealso 28 U.S.C. * 1738A(a)
(directing the new state to give full faith and credit to aforeign state's custody decrees).? Moreover, the
Full Faith and Credit Clause of the United States Condtitution directs that we give full effect to the North
Carolinadecree. U.S. Congt. art. IV, " 1. Once acustody decree is"made and implemented, [it ig] res
judicataupon thefactsin existence or reasonably foreseeable when thedecisonwasmade.” Crabtreev.
Crabtree, No. E2000-00501-COA-R3-CV, 2000 WL 816807, a * 1 (Tenn. Ct. App. June 23, 2000).
This rule recognizes "the importance of gability and continuity” for the child. 1d. Neverthdess, it is
undisputed inthis casethat the Tennessee Trid Court hasjurisdiction to modify the North Carolinacustody
decree as circumstances and Tennessee law require.

2 This statute is part of the federal Parental Kidnapping Prevention Act.
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This case concernsthe conflicting interests of the Father who seeks custody of hischild and
the Grandmother who has had custody of the Child since the Child'sinfancy. Tennessee courts recognize
that the Tennessee Condtitution providesaright to privacy found at Articlel , Section 8. Inre Askew, 993
SW.2d 1, 3 (Tenn. 1999) (citing Davisv. Davis, 842 S\W.2d 588 (Tenn. 1992)). Based upon thisright
to privacy, parents have a congtitutiona right to care for their children. 1d. (citing Hawk v. Hawk, 855
SW.2d 573, 579 (Tenn. 1993). The Tennessee Supreme Court in Askew held that:

In light of thisright to privacy, we believe that when no subgtantid harm
threeten's [Sc] a child's welfare, the sate lacks a sufficiently compelling
judtification for theinfringement on the fundamentd right of parentstoraise
their children asthey seefit.

Id. (quoting Hawk, 855 SW.2d at 577).

This Court in In re Askew treated the custody decree as a modification of an initial
custody award and set forth the standard for amodification of aprior custody award in adispute betweena
parent and a non-parent as follows:

[T]he parent must . . . Smply establish by a preponderance of the
evidence, changed circumstances showing that an award of custody to
the parent would no longer result in substantial harm to the child.
This standard of proof requires evidence establishing that circumstances,
which are relevant to the threat of harm to the child and which weigh
agang any such harm, havematerially changed sincethe prior award of
custody. This standard of proof further requiresthat thisevidence, taken
together with al other proof, establishesthe absence of subgtantial harmto
the child in the event of custodid modification.

In re Askew, No. 02A01-9708-CV-00201, 1998 WL 652557, at *4 (Tenn. Ct. App. Sept. 24, 1998),
rev'd on other grounds, 993 SW.2d 1 (Tenn.1999) (emphasis added).® Accordingly, this standard
requires Tennessee courts to engage in a two-part inquiry: 1) whether the parent showed by a
preponderance of the evidencethat there are materid changes sincethe prior custody determination rdevant
to the threat of harm to the child; and 2) whether the proof established alack of substantia harm to child if
the custody of the child is returned to the parent. Seeid.

3 Theinitid custody decree in Askew was entered in 1991, and granted custody to the natura parent. Theregfter, the non-
parent obtained custody of the child in March, 1994. Thenatura parent then filed a petition requesting thet the March, 1994, decree
be set aside or dterndively, dleging that she should be granted custody dueto achangein circumstances. Thejuvenile court granted
"temporary custody™ to the non-parent in August, 1994, and its order stated that it was "'delaying restoration of custody to the
natural parents." This order was not appealed. 1n 1996, the natura parent filed a new petition for custody which was ultimately
dismissed. Thenatura parent gppeded thedismissal. Inre Askew, 993SW.2d a 2 -4.
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This Court in Askew a0 drew a distinction between this standard and the standard to be
goplied in custody disputes involving two parents, holding that:

In order to modify custody as between two parents, the standard of proof
requiresthe non-custodial parent to establish changed circumstances such
that substantid harm to the child would result if custody was left with the
custodia parent . . . . Because of parenta rights, however, this standard
has no application in cases wherein a parent seeks modification of aprior
award of custody to a nonparent.

Id., a * 4 (citing Wall v. Wall, 907 S.W.2d 829, 834 (Tenn. Ct. App. 1995); In re Adoption of Female
Child, 896 S.W.2d 546 (Tenn. 1995)).

On apped, the Tennessee Supreme Court in Askew discussed the condtitutiond rights of
parents and how these rights were to be protected by the court in the context of an initial custody dispute
between a parent and a non-parent. In re Askew, 993 SW.2d at 3-4. Our Supreme Court held:

[1]n a contest between a parent and a non-parent, a parent cannot be
deprived of the custody of a child unless there has been afinding, after
notice required by due process, of substantiad harmto thechild. Only then
may a court engage in a generd "best interest of the child' evduationin
making a determination of custody.

Id. (quoting In re Adoption of Female Child, 896 SW.2d at 548) (alterationsin origind).

Whilethe Tennessee Supreme Court in Askew found thet this Court should not havetrested
the decree asavdidinitial custody finding and reversed this Court's decision on that basi's, the Tennessee
Supreme Court did not find that the standard applied by this Court in Askew was erroneous. Seelnre
Askew, 993 SW.2d at 45. We hold that this standard complies with the principles of parents
congtitutiona rights set forth by the Tennessee Supreme Court in In re Adoption of Female Child and
reiteratedin Inre Askew. Seeid. at 3-4; In re Adoption of Female Child, 896 S.W.2d at 548.

ThisisFather's second attempt to obtain amodification of theinitia North Carolinacustody
decree. The Trid Court in the first case denied Father's petition for modification, and this denia was
affirmed on appea and permission to gpped was denied. Blair v. Badenhope, 940 SW.2d at 576. In
theingtant matter, Grandmother contendsthat the applicable sandard isthe one utilized by thisCourt inthe
firg Blair v. Badenhope. This Court in Blair held that the Father's petition should be denied since the
Father failed to show a"materid change of circumstances sufficient to dter the North Carolina award of
custody[.]" Id. (dting Matter of Parsons, 914 SW.2d 889, 893 (Tenn. Ct. App. 1995)). Inlight of



Askew, we must determine whether the record reflects amateriad change in circumstances has occurred
such that an award of custody to the Father would no longer result in subgtantia harm to the Child.

Father contends that the materia changes which have occurred since the decison on his
1993 petition are; 1) the stronger bond that has devel oped between the Father and Child; 2) the testimony
from Father and Step-Mother that the Child has expressed adesireto live with Father permanently and to
be adopted by the Step-Mother; 3) the Father's and Step-Mother's new home which is located in a
neighborhood with children who are close to the Child's age; and 4) the difficulties that Father has
experienced in obtaining additiona vistation and other problemswith the Grandmother'sfamily. Weagree
that mogt of these events serve to benefit the relaionship that the Father has with the Child and indeed,
make their bond stronger. From our review of the record, however, we cannot find that the evidence
preponderates againg the Tria Court's finding that amaterid change in circumstances has not occurred
sncethefind order in 1995inthefirg suit between these parties. Further, wefind that these eventsare not
materid changes rdevant to the threat of subgtantid harm to the child. See In re Askew, 1998 WL
652557, at * 3-4.

In addition, these events, however poditive, are not "materid changes' since they are not
unanticipated changes. This Court hasfound that a modification of a custody decree is warranted upon a
showing of "factorsarising after theinitia determination or changed conditionsthat could not be anticipated
a the time of the origina order.” Hoalcraft v. Smithson, 19 S.W.3d 822, 828 (Tenn. Ct. App. 1999)
(ctingBlair v. Badenhope, 940 SW.2d at 576) (appl. perm. app. denied, May 15, 2000). AsthisCourt
foundinBlair v. Badenhope, "[t]he evidencethat the [ C]hild has grown closer to [the] [F]ather and [S]tep-
Mother isacircumstance that is hoped for in granting regular visitation, not an unexpected circumstance.”
Blair, 940 SW.2d a 576. Moreover, this Court has aso found that proof that a parent has a "more
commodious or pleasant environment than the other" is not sufficient to warrant modification of a custody
decree. Wall v. Wall, 907 SW.2d at 834 (citing Contrerasv. Ward, 831 S.W.2d 288 (Tenn. Ct. App.
1991)).

Evenif the preponderance of the evidence did establish amateria changein circumstances,
the evidence in the record does not preponderate against the Tria Court'sfinding that an award of custody
to Father would result in substantia harmto the Child. The Childisnearly e even yearsold and hasbeenin
the custody of the Grandmother since her infancy. The Trid Court found that the Child and the
Grandmother have a loving bond and that the Child is well-adjusted and happy. The Grandmother has
done an excdlent job of caring for the Child, and the Trid Court found that she waswilling to maintain and
support the bond between the Father and Child. In addition, the evidencein therecord before us does not
preponderate againg the Tria Court's finding that due to the events occurring in 1995 and 1996 between
the Step-Mother and Mr. Drummy, the stability of the Blair home environment was adversaly impacted.
Conddering thisfinding of the Tria Court and the Child's need for sability and continuity, we hold that the
evidencein the record does not preponderate against the Trid Court'sfinding that changing custody would
result in subgtantid harm to the Child. See Crabtree, 2000 WL 816807, at * 1 (recognizing the



"importance of stability and continuity™ in custody determinations). Accordingly, weaffirmthe Trid Court's
decison to deny Father's petition for modification of custody.

Conclusion
The judgment of the Trid Court is affirmed, and this matter remanded for further proceedings as

may be required, if any, consastent with this Opinion, and for collection of the costs below. Cogts of this
gpped are taxed to the Appdlant, Arthur Blair, and his surety.

D. MICHAEL SWINEY, JUDGE



