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OPINION

Paintiff-appellant, Trau-Med of America, Inc. db/aBellevueClinic, (hereinafter Trau-Med),
filed acomplaint aga nst defendants-appell ees, Allstate Insurance Company, VickieHarris, Charles
D. Ferrell, Leslie Johnson and Ron Iden (hereinafter Allstate or defendants).

Trau-Med, appealsfrom the order of the trial court granting defendants’ motion to dismiss
the complaint for failureto state aclam upon which relig can be granted pursuant toRule 12.02(6)
of Tennessee Rules of Civil Procedure.

Initscomplaint, Trau-Med describesitself asa“ Physician Practice Management Company.”
Trau-Med enters into management agreements to provide administrative services to physicians



providing medical careto the public, including indigent persons with personal injury claims. One
source of Trau-Med sbusinessisin referrals from attorneyswho represent personswho are injured
and unable to afford private medical care or are not covered by healthinsurance.  On November
10, 1998, Trau-Med brought suit aganst Allstate and four of its employees, Vickie Harris, Charles
D. Ferrell, Ledlie Johnson, and Ron Iden, in the Circuit Court of Shelby County, aleging that
defendantsattempted to and did ruin and destroy Trau-Med’ sreputationand business. Trau-Med's
complaint included seven ocounts against the defendants as fdlows: Count I, tortious interference
with Trau-Med' s business with a malicious and intentional motive to destroy and/or damage the
business and to cause Trau-Med financial loss; Count 11, intentional interference with prospective
economic advantage; Count |11, abuse of civil process; Count IV, willful , intentional, deliberate,
purposeful action causing Trau-Med to lose business; Count V, engaging in a conspiracy for the
purpose of destroying Plaintiff’s reputation and business;, Count VI, vidation of § 18 USC
1962(c)(d) of the Federal Racketeer Influence and Corrupt Organizations Act; and Count VII,
violation of T.C.A. § 39-12-204(c)(d).

Trau-Med alleges that in a case styled Lendora Jones v. James Colman, Allstate employed
attorneysto representitsinsured. Thereafter, Allstate, though not aparty to thelitigation, instigated
and caused a motion in limine to be filed alleging that Trau-Med is engaged in the practice of
medicine and in providing physical therapy sarvicesin violation of Tennessee laws. The complaint
aversthat defendants action was for the sole purpose of damaging and/or destroying Trau-Med's
lawful business. Throughfilings, Allstatesought to control claimantswith personal injuriesincurred
in automobile collisionswhere such claimants had suffered legitimate injuries and were not able to
afford medical care. Trau-Med claims that by destroying and/or closing plaintiff’s business, and
similar businesses, Allstatewill have destroyed abusinessthat provided indigent clientswith needed
medical care.

Trau-Med' s complaint further alleges that Allstate provided a defense to other actions' in
Shelby County Circuit Court and in such cases defendants caused similar motions to be filed.
Plaintiff allegesthat theattorneysfor Allstate’ sinsuredsat Allstate’ sinstructionsmaderepeated and
redundant discovery requests designed to damage and/or destroy Trau-Med' sbusiness. In addition,
Trau-Med claimed damages to itsreputation based on the fact that Allstate’ s action received wide
publication in the legal profession, especially with attorneys who represent injured claimants; that
Allstate had caused damage through intimidation by raising concern with attorneys about the
propriety of Trau-Med’s business, and that Allstate had created a “hit-list” of clinics and/or
organizations with Plaintiff’s name included with the intent to destroy those listed entities and
damaged Trau-Med by circulating this list among its employees, including al of the defendantsin
the instant action.

On December 11, 1998, the defendants filed a motion to dismiss for failureto state aclaim
uponwhich relief can begranted or, inthealternative, to strikeportions of plaintiff’scomplaint. On
August 17, 1999, the trial court ordered tha Counts I, IV, V, and VI of plaintiff’s complaint be

! Trau-M ed’scomplaint specifically listsother actionsas“In Re: Docket Numbers 90673-4 T.D. (Rook),

90674-4 T.D. (Bracken), 85845-2 T .D. (Smith), 85637-8 T.D. (Small), and 78864-2 T.D. (W armath).”
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dismissed. By the same order Counts Il and VII were dismissed upon oral notice of voluntary
dismissal pursuant to Rule 41.01 of the Tennessee Rules of Civil Procedure. On November 12,
1999, the trial court reversed itself and dismissed Count |1l of plaintiff’s complaint, thereby
dismissing all of plaintiff’s complaint not dismissed by the order of August 17, 1999.

Trau-Med appedls, raising one issue as stated in its brief:

Did thetria court commit error when the court granted defendant’s
Rule 12.02(b) motion to dismiss for failure to state a claim upon
which relief can be granted and dismissed Count |, tortious
interference with business; Count 111, abuse of civil process, and
Count V, conspiragy, of plaintiff’s complaint.

A determination of whether a complaint states a claim upon which relief can be granted
obviously requires that the court consider only the allegations of the complaint. See Wolcotts
Financial Services, Inc. v. McReynolds, 807 S\W.2d 708 (Tenn. Ct. App. 1990).

InHumphriesv. West End Terrace, Inc., 795 S.W.2d 128 (Tenn. Ct. App. 1990), this Court
said:

A motion to dismiss pursuant to Rule 12.02(6), Tenn. R. Civ. P., for
failure to state a claim upon which relief can be granted is the
equivalent of ademurrer under our former common law procedure
and, thus, is a test of the sufficiency of the leading pleading.
Cornpropstv. Sloan, 528 SW.2d 188, 190, 93 A.L.R.3d 979 (Tenn.
1975). Such a motion admits the truth of all relevant and material
averments contained in the complaint but asserts that such facts do
not constitute a cause of action. Cornpropst, 528 SW.2d at 190. A
complaint should not be dismissad upon such motion “unless it
appears beyond doubt that the plaintiff can prove no set of fadsin
support of his claim that would entitle him to relief.” Fuerst v.
Methodist Hospital South, 566 S.W.2d 847, 848 (Tenn. 1978). In
considering whether to dismissacomplaint for failureto stateaclam
upon which relief can be granted, the court should construe the
complaint liberally in favor of the plaintiff taking al of the
allegations of fact therein astrue. Huckeby v. Spangler, 521 SW.2d
568, 571 (Tenn. 1975).

Id. at 130. Seealso Riggsv. Burson, 941 SW.2d 44 (Tenn. 1997). A motion to dismiss brought
pursuant to Tenn. R. Civ. P. 12.02(6) for failure to state a claim upon which relief can be granted
testsonly thelegal sufficiency of the complaint, and not the strength of plaintiff’ sproof. Bell exrel.
Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986 SW.2d 550, 554 (Tenn.
1999).



We will address Counts I, 111, and V of plaintiff’s complaint separately. Count | of Trau-
Med's complaint charges defendant with tortious interference with Trau-Med’s business with a
malicious and intentional motive to destroy and/or damage the business and to cause plaintiff’s
financial loss.

Although Tennessee Courts have not recognized the tort of interference with prospective
economic advantage, see Nelson v. Martin, 958 S.W.2d 643 (Tenn. 1997); and Shahrdar v. Global
Housing, Inc., 983 SW.2d 230 (Tenn. Ct. App 1996), the tort of interference with a business
relationshipisacognizable claimin Tennessee. InNew Life Corp. of Americav. Thomas Nelson,
Inc., 932 SW. 2d 921, (Tenn. Ct. App. 1996) a seller alleged that a buyer induced its chief officer
and president to perform work for the buyer’s benefit while employed by the seller, constituting
breach of employment contract and interference with an existing business relation. This Court
reversed the trid court’'s order granting summary judgment, stating that plaintiff had provided
affidavitscreating agenuineissue of maerial fact astowhether defendants’ contactswith plaintiff’s
employee constituted an interference with plaintiff’s business. In so ruling, the Court stated:

In Kan Const. & Cleaning Corp. v. Tatum, No. 01A01-9304-CV-
00150, 1993 WL 434741 (Tenn. Ct. App. Oct. 27, 1993) the Court
stated:

The elements of thetort of interferencewith business
relations are aso set out in 45 Am. Jur. 2d
Interference 50 (1969).

The basic elements which establish a
primafacie tortious interference with
a business relationship are the
existence of a valid business relation
(not necessarily evidenced by an
enforceable contract) or expectancy;
knowledge of the relationship or
expectancy on the pat of the
interferer; an intentional interference
inducing or causing a breach or
termination of the relationship or
expectancy; and resultant damage to
the party whose relationship or
expectancy has been disrupted.

Id. at* 4.

New Life Corp. of America, 932 SW. 2d at 927. “Malice or ill will must be established in order
to recover for tortiousinterferencewith another'sbusiness.” Testerman v. Tragesser, 789 S.W.2d
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553, 556 (Tenn.Ct.App. 1989) (citing Lann v. Third Nat. Bank in Nashville, 198 Tenn. 70, 277
SW.2d 439 (1955)). In Collinsv. Greene County Bank, 916 SW.2d 941 (Tenn. Ct. App. 1995)
the Eastern Section of the Tennessee Court of Appeals reversed the trial court’s order granting
defendant summary judgment on the issue of tortious interference with plaintiff’s business
relationship. In Collins, the plaintiff alleged that the defendant bank, through its agents and
employees, tortiously destroyed the rel ationshi p between himself and athird party by telling thethird
party “that plaintiff was stealing him blind and ‘carrying [him] off.”” 1d. at 946. The plaintiff
claimed that, as aresult of defendant bank’s comments, the third party would not assist plaintiff in
securing aloan, would not pledge more collateral to allow the plaintiff to borrow moremoney, and
evicted plaintiff’ sbus nessfrom hisproperty. 1d. The CollinsCourt found that there was adispute
of material fact asto whether the alleged interferencewas with an existingbusiness rel ationship and
remanded the case to determine if the requisite elements of the tort existed. 1d. at 946-47.

Count | of Trau-Med's complaint charges defendants with tortious interference with
plaintiff’ s business with amalicious and intentional motive to destroy and/or damage the business.
Trau-Med claimsthat defendant engagedin a scheme and/or fraud and used tort litigation, in which
neither the instant plaintiff or defendants were parties, asavehicleto attack plaintiff’ sbusinessand
cause other personsto not refer personsto plaintiff’s clinic.

Upon areview of the complaint we find the essential allegations present to establish aclaim
of tortious interference with a business relationship. Trau-Med's complaint avers that an existing
business relationship exists between it and attarneys who represent indigent claimantsinjured in
automobileaccidents. Trau-Med allegesthat such existing relationships suffered as aconsequence
of Allstate's intimidation of attorneys, claimants and others who have become fearful of using
Trau-Med' sfacilities. Trau-Med avers that defendants conspired among themselves to destroy its
business, and that a“ hit-list” wascircul ated among empl oyees naming plaintiff’ sbusinessasatarget
for destruction. We beli eve that the facts alleged in Trau-Med's complaint, takenin a light most
favorable to Trau-Med, state a claim for tortious interference with a business relationship.
Accordingly, wereversethetria court’ sdismissal of Count | of Trau-Med's complaint. Insoruling,
we reiterate that we are limited to the face of Trau-Med’'s complaint on this appeal. We make no
ruling as to whether business relationships actually existed between Trau-Med and atorneys
representing indigent claimants or whether such relationships were a source of business for Trau-
Med, leaving those questions to be addressed on remand, along with whether the other elements of
thistort exist.

Count 111 of Trau-Med' s complaint charges the defendants with abuse of processin causing
multipleand repetitive subpoenasto beissued to Trau-Med’ sofficersin order to obtain information
for the purpose of destroying anddamaging Trau-Med’ sbusinessandto harass Trau-Med' sofficers
and employees. In addition, Trau-Med avers that defendants caused pleadings containing false
allegations against Trau-Med and Bellevue Clinic to be filed in actions where defendant had
provided representation for the defense of itsinsured. Trau-Med alleges that such actions caused
unnecessary legal costsin defending itself against unwarranted and basel ess claims and constitutes
an abuse of civil process by the defendants.



In Bell ex rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986
S.W.2d 550, 554 (Tenn. 1999) the Tennessee Supreme Court defined the requirements of the tort,
abuse of process, by comparing it to another Smilar tort, malicious prosecution, stating in part:

In Tennessee there aretwo tort actions which may be brought
to obtain redress for the alleged misuse of legal process by another:
malicious prosecution and abuse of process. Donaldson .
Donaldson, 557 SW.2d 60, 62 (Tenn.1977); Priest v. Union
Agency, 174 Tenn. 304, 125 S.W.2d 142, 143 (1939). To make out
a claim for malicious prosecution, a plaintiff must show that the
defendant maliciously brought a prior suit against him or her without
probable cause, and that the prior suit was terminated in favor of the
plaintiff. Robertsv. Federal Express Corp., 842 SW.2d 246, 248
(Tenn.1992). To establish aclaim for abuse of processin Tennessee,
asinamajority of other jurisdictions, two elements must be alleged:
"(1) the existence of an ulterior motive; and (2) an act in the use of
processother than such aswould be proper in the regular prosecution
of thecharge." Priest, 174 Tenn. at 307, 125 S.W.2d at 143 (internal
guotations and citations omitted); 1 Am.Jur.2d Abuse of Process 8§
5 (1994).

Abuse of process differs from malicious prosecution in that
abuseof processlies"for theimproper useof processafter it hasbeen
issued, not for maliciously causing process to issue." Priest, 174
Tenn. at 306, 125 S.W.2d at 143 (emphasis added) (internal citations
and quotations omitted); see also Restatement (Second) of Torts §
682 (1977) (" The subsequent misuse of the process, though properly
obtained, constitutes the misconduct for which the liability is
imposed...."); Fowler V. Harper etal., TheLaw of Torts§4.9 at 4:84
(3rd ed. 1995) ("The action is not for the wrongful bringing of an
action or prosecution, but for the improper use, or rather ‘abuse,’ of
processin connection therewith...."); W. Page Keeton et al ., Prosser
and Keeton on the Law of Torts§ 121 at 897 (5thed. 1984) ("[T]he
gist of the tort is not commencing an action or causing process to
issue without justification, but misusing, or misapplying process
justified in itself for an end other than that which it was designed to
accomplish [footnote omitted].").

As this Court emphasized in Priest,
The test as to whether there is an abuse of

process is whether the process has been used to
accomplish some end which is without the regular
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purview of the process, or which compels the party
against whom it is used to do some collateral thing
which he could not legdly and regul arly be compelled
to do.

174 Tenn. at 307, 125 SW.2d at 144. . . . "The improper purpose
usually takes the form of coercion to obtain a collateral advantage,
not properly involved in the proceeding itself, such as the surrender
of property or the payment of money, by the use of the process as a
threat or aclub." Keeton et al., supra § 121 at 898.

Bell, 986 S\W.2d 555. In sum, the existence of an ulterior motive and an act in the use of process,
other than aswould be proper inthe regular prosecution of acharge, are requirementsfor sustaining
an action for abuse of process. Black v. Stulberg, No. 1393, 1991 WL 83334, *6 (Tenn. Ct. App.
May 22, 1991). Legitimateuse of process, although made with an ulterior motive, is not an abuse
of process. Id. (citation omitted).

In reviewing Trau-Med’s complaint we disagree with its contention that the complairt is
sufficient to state a claim for abuse of process. Trau-Med claimsthat defendants’ actions, through
itshired attor neys i ssuing subpoenas requesting duplicate documentation andfiling motions making
false dlegations, support a claim of abuse of process by defendants. Although Trau-Med does
assign an ulterior motive to the defendants, as indicated by the foregoing authorities, such motive
isnot enough to substantiate a claim without amisuse of the process. The actions on the part of the
defendant are rightfully attributable to the defense of itsinsured. “An adion for abuse of process
liesfor the use of legal processto obtain aresult it was not intended to effect, for awrong purpose.”
Donaldson v. Donaldson, 557 SW.2d 60, 62 (Tenn. 1977). Taking as true the allegation that
defendants harbored a malicious motive in issuing subpoenas and in filing pleadings, there is no
allegation of awrongful use. Accordingly, we uphold thetrid court’sdismissal Count 111 of Trau-
Med’s complaint.

Count V of Trau-Med’'s complaint alleges tha Allstate, together with its agents/employees
have engaged inaconspiracy to destroy plaintiff’ sreputation, business, and clinic. Trau-Med avers
that Allstate’s employees have attacked Bellevue Clinic by informing the attorneys representing
claimantsthat they are“ out to get Bellevue’ or wordsto similar effect. Trau-Med statesthat Allstate
named Bellevue Clinic on a “hit list” circulated among Allstate' s agents/employees. Trau-Med
allegesthat Allstate’ s attorneys, in defending its insured, conspired in using civil process with the
intent of damaging and/or destroying plaintiff’s business.

Damagesfor a conspi racy to injure or damage another’ s business is an actionable wrong in
Tennessee. Baker v. Battershell, 1986 WL 7602 (Tenn. Ct. App. July 9, 1986). The Baker Court
stated:



The court in Nashville Memorial Hospital, Inc. v. Binkley, 534
S.\W.2d 318 (Tenn. 1976), discussed the dements of this tort:

Everyone has the right to establish and
conduct a lawful business or engage in a lawful
profession, and is entitled to the protection of
organized society, through its courts, whenever that
right is unlawfully invaded. An actionable wrong is
established against anyone who is shown to have
intentionally interfered with that right, without
justifiable cause or excuse. It is, therefore, an
actionablewrong for two or more personsto conspire
maliciously and without justification or excuse to
injure or damage another in the conduct of a lawful
business or profession.

534 SW.2d at 321.
Baker, at *2 -*3.

A civil conspiracyisa“combination between two or more personsto accomplish by concert
an unlawful purpose, or to accomplish a purpose not in itself unlawful by unlawful means.”
Braswell v. Carothers, 863 SW.2d 722, 727 ( Tenn. Ct. App. 1993) (quoting Kirksey v. Overton
Pub., Inc., 739 SW.2d 230, 236 (Tenn. Ct. App. 1987) (citation omitted)). A cause of action for
conspiracy requires that there be a common design, concert of action, and an overt act. Braswell,
863 SW.2d at 727 (citing Koehler v. Cummings, 380 F.Supp. 1294, 1313 (M.D.Tenn. 1974). There
must also be injury to person or property resulting in attendant damage. Koehler, 380 F.Supp. at
1313.

In order to sustain an action for conspiracy, there must be an actionableunderlying claim, as
“[i]t cannot be that a conspiracy to do athing is actionable where thething itsdf would not be.”
Forrester v. Stockdill, 869 SW. 2d 328, 330 (Tenn. 1994) (quoting Feltsv. Paradise, 178 Tenn.
421, 158 SW.2d 727, 729 (1942)).

Intheinstant case, the allegations of conspiracy involvethe actions of empl oyees and agents
of Allstate acting either within or without the scope of their employment. Defendants assert that the
employees, of a single corporate entity acting in the scope of their employment, cannot congitute
a conspiracy with the employer because their acts are the acts of their employer, a sngle entity.
Defendantsassert that the precise issuehas not been dealt with by Tennessee courts. However, we
do notethat thisCourt in Lackey v. Metropolitan Life I ns. Co., 30 Tenn. App. 390, 206 S.W.2d 806
(1947) considered the alegations of a conspiracy between defendant, Metropolitan, and “its local
managers, Joseph |. Laskey and W. L. Mousette, itsassistant manager, H. G. Bland, itsattorney, Mr.
Garland S. Moore, and other agents; and that the intent of this conspiracy was to slander plaintiff,
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to have him disbarred, to ruin his business, and to destroy his good name, character, and reputation
and hisstanding both asanindividual and asapracticing lawyer.” 1d. at 810. Whilenot spedfically
deciding the question, the Court concluded that the defendant, Metropolitan, could be liable, either
upon the theory of conspiracy or upon the doctrine of respondeat superior. Id. at 817.

In Johnson v. Hills& Dales Gen. Hosp., et al, 40 F.3d 837 (6th Cir. 1994), the Court said:

This Court has held that in cases brought under section
1985(3), a corporation cannot conspire with its own agents or
employees. InHull v. Cuyahoga Valley Joint Vocational Sch. Dist.
Bd. of Educ., 926 F.2d 505, 510 (6th Cir. 1991), we stated: “[I]f all
of the defendantsare members of the same collective entity, thereare
not two separate ‘people’ to form a conspiracy.” This holding is
generallylabeled the”intracorporate conspiracy” doctrine. Although
the precept is frequently discussed in the antitrust field, see e.g.,
Copperweld Corp. v. Independent Tube Corp., 467 U.S. 752, 104
S.Ct. 2731, 81 L.Ed.2d 628 (1984) and Nelson Radio & Supply Co.
v. Motorola, Inc., 200 F.2d 911 (5th Cir. 1952), it isalso goplied in
cases alleging civil rights conspiracies. (Citations omitted.)

Id. at 839-40.

Other jurisdictions have applied the intracorporate conspiracy doctrineto bar actionswhere
the agent is acting within the scope of hisauthority. See Renner v. Wurdemen, 231 Neb. 8, 16, 434
N.W.2d 536, 541 (1989); Dixon v. Reconciliation, Inc., 206 Neb. 45, 52, 291 N.W.2d 230, 234
(1980); Soft Water Utilities, Inc. v. LeFevre 159 Ind. App. 529, 308 N.E.2d 395 (1974).

The Johnson v. Hills & Dales Gen. Hosp., supra, Court expressed the need to limit the
application of the doctrine:

Theintracorporate conspiracy doctrine, if appliedtoo broadly,
couldimmunizeall privateconspiraciesfromredresswheretheactors
coincidentally were employees of the same comparny. Aware dof this
possbility, courts have created a*“ scope of employment” exception
that recognizes a distinction between collaborative acts done in
pursuit of an employer’s business and private acts done by persons
who happen to work at the same place.

* * * * *

Finaly, corporate actors might be beyond the socope of their
employment where the aim of the conspiracy exceeds the reach of
legitimate corporate activity. Courts should bewary of situationsin
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which corporate actors try to interfere with a plaintiff's acess to
public benefits or those of other entities....

Johnson, 40 F.3d at 840.

Although not involving the precise question of intracorporae conspiracy, we find the case
of Forrester v. Stockstill, 869 S.W.2d 328 (Tenn. 1994) to beinstructive. InForrester, our Supreme
Court dealt with the question of liability of two corporate directors for alleged interference with a
contractual relationship between the plaintiff-employee and the corporation. In finding that the
directors were not liable under the proof introduced, the Court said:

[W]hen an officer, director, or employee of a corporation ads within
the general range of his authority, and his adions are substantially
motivated by an intent to further the interest of the corporation, in
claimsof intentional interference with employment, the action of the
officer, director, or employee is considered to be the action of the
corporation and isentitled to the same immunity from liability.

Id. at 334-35.

The Court noted in reaching its concluson set out above tha a cause of action could exist
against the individuals “if the proof establishes that they stood as third parties to the employment
relationship at the time they performed the acts found to have caused Forrester’ sdischarge.” 1d. at
331.

We see no reason why the same rules should not apply to inteference with a business
relationship outside the corporate structure; thus, in the instant case the individuds could be liable
to the plaintiff under aproper set of facts. The concerted actionsof theindividuals could constitute
a conspiracy provided that the ather required d ements of the cause of action aremet.

Trau-Med’s complaint alleges that Allstate and its agents/employess, representatives, and
attorneys have engaged in aconspiracy for the purpose of destroying plaintiff’ sreputation; that they
have attacked the Bdlevue Clinicinits dealing with attorneys representing claimants by informing
attorneys that they are “out to get Bdlevue’; have named Bellevue Clinic on a*hit list” circul ated
among defendant’ s employees; and have filed pleadings and sought multiple copies of discovery
documents in defending their insured, for the sole purpose of carrying out the conspiracy to
intimidate and destroy plaintiff’s reputation, business and clinic. We believe that Trau-Med has
sufficiently stated a claim for conspiracy based on the alleged interference with existing business
relationships. However, we do not agree with appellant that a claim for conspiracy is stated based
on defendant’ sactionsin defending suitsagainst itsinsured. “ There can be no conspiracy wherethe
acts complained of, and the means employed in the doing of the acts, are lavful, and solong asthe
parties seek only to further their own fair interests, they will not be liable for any merely incidental
damage to another.” Breussv. L’ Audace, Inc. No. 01A-0109106-CH-00236, 1992 WL 9440, *4
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(Tenn. Ct. App. Jan. 24, 1992) (quoting 16 Am.Jur.2d Conspiracy 8 49 (1979)(defendants had not
conspired in exercising thar legal right to control the assets of the corporation to plaintiff’s
exclusion); see alsoEmerson v. Machamer, 221 Tenn. 739, 745-46, 431 S.W.2d 283, 286 (1968)
(filing a suit for divorce can not give rise to a cause of action of conspiracy since such filing isa
lawful act.); and Smokey Mountains Beverage Co. v. Anheuser-Busch, Inc., 182 F.Supp. 326
(E.D.Tenn. 1960) (no conspiracy existed where defendant corporation hadremoved plaintiff astheir
east Tennessee distributor because the businessjudgement of defendant was not to be questioned by
the court).

I ssuingthe subpoenasandfiling themotionswerelawful actsindefenseof Allstate’ sinsured.
Consequently, inviewing thefactsalleged in Trau-Med' scomplant in alight most favorable tothe
plaintiff, we conclude that Tra-Med has stated a claim for civil conspiracy based on interference
with an existing business relationship. However, the claim cannot be based on legal actions taken
by defendantsin defense of suitsagainst itsinsured. Therefore, thetrial court’s dismissal of Count
V of Trau-Med’'s complaint is reversed.

In sum, the trial court’s order dismissing Count I, interference with Trau- Med' s business,
and Count V, engaging in a conspiracy, isreversed. Thetria court’s order dismissing Count 111 of
Trau-Med’scomplaint is affirmed. This caseisremanded for such further proceedings as may be
necessary. Costsfor the appeal are assessed against appellees, Allstate Insurance Company, Vickie
Harris, Charles D. Farrell, Leslie Johnson and Ron Iden.

W.FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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