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OPINION
l.

In 1997, the appellant purchased a 411.2 acre tract of land in Humphreys County. The
appellant’sland is heavily wooded and is cut by “ steep ridges and deep hollows.” Thetractisaso
landlocked and has no electrical service. At thetime of the trial, the appellant had been accessing
his property by leasing an adjacent piece of property and by using, with permission, afour-wheeler
road on another piece of adjacent property. The appellant testified that he had plansto build ahouse
on the northwest corner of his tract of land where the most direct access to the road is over the
appellee’ sland.

In November of 1997, the appellant filed acomplaint seeking an easement over the land of
the appellee. The appellant claimed that hehad no way of getting to apublic road or highway except
by way of the easement he sought. In addition, the appellant claimed that he had no accessto utility
lines. The appellant asserted that the mog adequate and convenient outlet from hisland toapublic
roadway is across the intervening lands of the appellee. After a hearing, thetria court found that
theappellant had “ a | east an implied easement acrossthelands’ of another adjacent property owner,



Sonday. Inaddition, thetrial court found that the easement and access across the Sonday propety
would be alessintrusive and disruptive route than an easement over the land of the appellee. The
trial court thereforefound that the appellant had failed to carry the burden of proof necessary to show
that his “proposed route is the most necessary and convenient route, and the less intrusive and
disruptive route to the [appellee] landowner.” The trial court then dismissed the appellant’s
complaint. The appellant now appeds.

Thefirst argument to beaddressed iswhether thetrial court erred infinding that the appel lant
had an implied easement over the Sonday tract of land. Our review of thiscause is de novo upon
the record with a presumption of correctness of thetrial court’ sfindings of fact unless the evidence
preponderates otherwise. Tenn. R. App. P. 13(d). Wefind that the evidencepreponderatesagainst
thetrial court’ sfinding of an implied easement.

A. THE IMPLIED EASEMENT

Aneasementisaninterest in anather’ sreal property that confersonits holder an enforcesble
right to use such property for a specific purpose. Bradley v. McLeod, 984 S.W.2d 929, 934 (Tenn.
Ct. App. 1998). An easement by implication is an exception to the genera rulethat an easement
must be created either by an express writing or by prescription. Id. Easements by implication are
not favored in the law and it is the policy of the courtsto restrict the doctrine. Adcock v. Witcher,
No. 01-A-01-9505-CH00220 (Tenn. Ct. App. filed November 15, 1995, at Nashville). Aneasement
by implication presaves* all thosecontinuousand apparent easementswhich havein fact been used
by the owner duringthe unity of ownership and possession” when that parcel of property isdivided.
Powell v. Riley, 83 Tenn. 153, 159 (1885).

An easement by implication arises only where (1) there has been unity and a separation of
the title; (2) before the separation takes place, the use which gives rise to the easement shall have
been so long continued and so obvious as to show that it was meant to be permanent; (3) the
easement must be in use at the time of the separation of the title; and (4) the easement shall be
reasonably necessary to the beneficial enjoyment of the land granted or retained. SeeLively v. Noe,
460 S.W.2d 852, 854-55 (Tenn. Ct. App. 1970); seealso Johnsonv. Headrick, 237 S.W.2d 567, 570
(Tenn. Ct. App. 1948).

In the case at bar, we are satisfied the evidence failed to establish the existence of these
essential elements. We first note that the owners of the tract upon which the trial court found the
implied easement, the Sondays, were not even partiesto this lawsuit and did not testify at thetrial.
Conflicting evidence was presented regarding the specific origin of thetractsof land of the appel lant,
the appellee, and the Sondays. Although it appears that the appellant’s land and the Sonday tract
were both once owned by Waverly Timber and Iron, the deed books also indicate that part of the
appellant’ s and the appellee’ s tracts may have had a common ownership at one time. In addition,
the only evidence presented in support of aclaim of use of the roadway on the Sonday tract wasthe
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testimony of onewitnesswho used to farm on what is now the Sonday tract. Hetestified that he saw
vehiclestraveling the roadway onthe Sonday tract to access the appdlant’ s property. Wefind this
evidence insufficient to support afinding of use of the roadway so long continued and so obvious
asto show that it was meant to be permanent. In addition, even assuming that Waverly Timber and
Iron at onetime owned the Sonday tract and the appel lant’ stract, the evidencefaled to establish that
the roadway on the Sonday tract was in use & the time of the separation of title. In light of the
foregoing, we find that the evidence preponderates against the trial court’s finding of an implied
easement in favor of the appellant across the Sonday tract.

B. THE STATUTORY RIGHT

We must next determine whether the appellant is entitled to an easement over the appellee’s
tract of land by way of Temn. Code Ann. § 54-14-102. The statute provides:

(a) Any person owning any lands, ingress or egress to and from which is cut off or
obstructed entirely fromapublic road or highway bytheinterveninglandsof another,
or who has no adequate and convenient outlet from such landsto apublic road in the
state, by reason of the intervening lands of another, is given the right to have an
easement or right-of-way condemned and set aside for the benefit of such lands over
and across such intervening lands or property.

Tenn. Code Ann. 8 54-14-102. This statute is drictly condrued against the right of the private
individual to expropriate the private property of another. Draper v. Webb, 418 SW.2d 775, 776
(Tenn. Ct. App. 1967). In order to make a claim under this statute, the owner of the landlocked
property must establish that heiswithout an adequate and convenient outlet toapublic road and that
the requested right-of-way is necessary and not merely a matter of convenience. See Lay, et al. v.
Pi Beta Phi, 207 SW.2d 4, 6 (Tenn. Ct. App. 1947). However, it is not necessary for the property
owner to show that he has no outlet but only that he has no adequate and convenient outlet. Brady
v. Correll, 97 SW.2d 448, 450 (Tenn. Ct. App. 1936).

Theevidence at trid clearly established that the appellant’ sland was landlocked. Thereare
severa tracts of land surrounding the appellant’ stract that obstruct his accessto apublic road. The
only access the appellant has had to his land has been by lease of an adjoining property or the
permissiveuse of other adjoining property. However, thesearrangementswereonly temporary. The
record establishes that an easement over the land of the appellee is the most direct, adequate, and
convenient outlet. Although there are other possible routes|eading to the appellant’ s property, due
to the rough terrain, an easement over the land of the appellee is the more economical and better
road. See Swicegood v. Feezell, 196 SW.2d 713, 716 (Tenn. Ct. App. 1946). In light of the
foregoing, the appellant should have been granted an easement across the intervening land of the

appellee.

The judgment of thetrial court isreversed, and the cause remanded to the Chancery Court
of Humphreys County for any further proceedings necessary including, but not limited to, the
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appointment of ajury of view in accordance with Tenn. Code Ann. § 54-14-101. Tax thecostson
appeal to the appellees, Earl H. Sadler and Veral. Sadler.



