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Thisisan actionfor damagesfor asserted discharge from employment inretaliationfor filing
aworkers' compensation suit. The motion of the defendant for summary judgment was granted.
This appeal followed. The soleissueiswhether summary judgment was properly granted.

Our review isde novo on the record with no presumption of carrectnesssincetheissueisone
of law. McCall v. Wilder, 913 SW.2d 150 (Tenn. 1995); Tomlinson v. Kelley, 969 S.W.2d 402

(Tenn. Ct. App. 1997); McReynolds v. Cherokee Ins. Co., 896 S.W.2d 137 (Tenn. Ct. App. 1994).

Theplaintiff alleged (1) that he suffered awork-related injury on October 13, 1997, (2) that
he made aclaim for workers compensation benefit, (3) that the defendant retaliated against him by
harassment, intimidation and discharge. The defendant denied any act of retaliation andalleged the

plaintiff wasdischarged for insubordination, that being hisrefusal to perform assigned dutieswithin

his capability.

A day job opened for asealer deck positionin Nissan’ s Paint Plantin October 1997. Plaintiff
successfully sought thisjob. Three dayslater he reported that he had strained hislower back during
the course of employment. Hismedical tests revealed no abnormalities but the attending physician

imposed some temporary work restrictions.

"Which involved no permanent impairment or disability. Hewas initially employed on
October 6, 1991. During the ensuring six years, hefiled five (5) claims for workers
compensation berefits, none of which involved permanent impairment.
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The plaintiff’s area manager, Rodney Baggett, unilaterally determined that the plaintiff
should not continue working in his home work group, and transferred him temporarily to a job
Baggett believed was within hismedical restrictions. Thisjob wasin the prime work group where
the plaintiff previously had worked on the night shift.

BecauseNissan’ sgeneral practiceisto assign employees outside of their work group for not
more than 30 days, Rusty Krawchuk, Department Manager, Altima Plant, met with plaintiff and
informed him that he was expected to return to his home group in sealer, which was short handed.
Krawchuk also counseled plaintiff about his*“uncooperativeattitude” in not wanting to work on the
sealer deck, pointing out that the job inthe primer group was as strenuous as the work he had been
assigned to perform in sealer. The purpose of this meeting was to let plaintiff know that he was

expected to return to sed er in conformity with Nissan policy.

Following thismeeting, plaintiff continued towork in primefor an additional week, allowing
moretime for hisback to heal. On November 24, 1997, after plaintiff reported to Nissan Medical
complaining of neck pain, he was placed on restriction and assigned to the color order job. The
following day, he againreported to the medical clinic, and Nissan’ sphysician, Dr. Moore, added the
restriction of no overhead work, which was to remainin place until the plaintiff was examined by
histreating physician, Dr. William Jekot. Inlight of thisnew restriction, Baggett assigned plaintiff
to work on the blow and tack job in a third work group called Damp Sand I. After the plaintiff
complained that he was unable to perform some of the job duties, Baggett called Nissan Medical
personnel to evaluate the job. Wade Pinkard, Restricted Work Coordinator, thereupon studied the
job and concluded that the plaintiff could not performthe required taks.

On November 26, 1997, plaintiff reported to work with an “attending physician’s report”
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from Dr. Jekot, who imposed a lifting restriction of no more than 20 pounds, which Nissan
interpreted as eliminating some of plaintiff’ s previousrestrictions. Asaconsequence, plaintiff was
assigned to hisoriginal job in sealer, which would accommodate alifting restriction of no morethan
20 pounds, but with no further limitations. Plaintiff refused to paform the sealer job. Baggett
thereupon consulted with Nissan Medical, who concluded that Robinson could work on the sealer
job with a 20 pound lifting restriction. Thisoccurred at the end of the working day. Robinson then
left work for the Thanksgiving holidays, followingwhich Nissan Medical learned from Dr. Jekot’s
officethat plaintiff had additional restrictionsof no repetitive bending, stooping, lifting, or twisting.

On the following Monday, Baggett and other Nissan managers were advised of plaintiff’s
additional restrictions. In light of this new information, he was taken off the job in sealer, and
returned to a job in the prime work group that Wade Pinkard believed was within the additional
restrictions.

On December, 2, 1997, Baggett informed Tom Buchanan, Section Manager, that the sealer
group was short of manpower. Because of the manpower needs in sealer and because the plaintiff
was the only employee then working in prime who also was permanently assigned to seder,
Buchanan determined that Steve Klintworth, Occupational Health Nurse and Job Placement
Coordinator, and Wade Pinkard should evaluate plaintiff’s ability to perform a job in sealer that
would be withinhisrestrictions. Thiswasthefirst time that Nissan Medical had reviewed the jobs
inthe sealer work group to determine whether the plaintiff, given hisrestrictions, could perform the
job.

In response to Baggett's request, Klintworth and Pinkard assessed jobs in sealer and

determined there were two jobs that Robinson could perform within his medical restrictions. The
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plaintiff’ smedical restricti ons- no continuous bending, stooping, lifting or twisting and no overhead
work - comported with the job functions at Stations V and V|1 of the sealer deck ?

Becausethe plaintiff’smedical evaluation indicated he could perform two jobs on the sea er
deck, Larry Burks, Department Manager of Manufacturing Operations, transferred him out of the
prime booth, where he was an “extra,” to Station V1 on the sealer deck, where Nissan was short
handed. Thiswas the first time that the plaintiff had been assigned to the Station V1 job. Burks
testified that he made this change because he needed “ manpower on the sealer deck, . . . Dwayne
[Robinson] was supposed to be on the seal er deck and therewas medically no reason for him not to
be on the sealer deck.”

Plaintiff expressed reservations about performing the Station V1 jobin sealer and refused to
work. Headmitsthat he had no objective evidence that he would have had difficulty performingthe
job; rather, he refused to do the work based upon his perception of his ahlities.

Patty Dixon, who at the timewas Section Manager in Nissan’ smedical department, met with
the plaintiff to discuss his concerns. She noted that he had no “outward signs’ of pain. Rather, “he
appeared to be relaxed and gave no signsof painthat | normally seein an individual that really was
having severe pain. He was not grimacing, he was not stiff, he did not appear to have discomfort.”
She concluded that Robinson “should [have] been] ableto perform that [Station VI] job....” She
testified

| told him [Robinson] that | had reviewed hisfile and diagnosis and
job restrictions, coordinators notesin thefileand | felt that he should
be ableto and that it wasin his best interest to try to perform thejob,

that it was part of hisrehabilitation, that it was really much better for
him to continue working.

*Mr. Pinkard videotgped the job to verify the assesament.
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She also told the plaintiff, in effect, totry the job and “if he wasn’t ale to do that,” she“would
reconsider her position.”

Tom Buchannan and Jim Bowles, Section Manager of Human Resources, also met with the
plaintiff. Bowlestestified that he “practically begged” Robinson to try the Station V1 job and that
Nissan “did everything we possibly could to get him [Robinson] to attempt to work.” Bowles
requested that the plaintiff return to work until the end of the shift at which time he could then see
hisdoctor and have hisrestrictions atered if he could not do the job. At first, Robinson went to the
sealer line and “ performed two to three rotations on three or four units,” but after afew minutes, he
againsaid he could not do thejob and refused tocontinue working AreaManager, Rodney Baggett,
testified that he considered the plaintiff’s response as constituting a “refusal” to do the job.

Becauseplaintiff persisted in hisrefusal to performthe Station V1 job, hewasterminated on
December 2, 1997 “for refusing to try and do ajob that [the] medical department deemed that hewas
capable of doing. Insubordination.” Department Manager Larry Burks explained the decision to
terminate the plantiff asfollows:

Someone hasto do ajob. If you refuseto do ajob and yourefuse to
accomplish that job, then there is no reason for that employeeto be
there anymore, | mean if you' re not going to try and do ajob.

According to Section Manager Jim Bowles, one of the “important facts’ that entered into
Nissan’'s decision to terminate plaintiff was that “medical had talked to him” and plaintiff clearly
understood that even with his restriction sad he could do the job [in sealer].” Larry Burks also

pointed out that if plaintiff had tried to do thejob and had been unable to perform it because he was

experiencing too much pain, “then he had another avenue” of goingback tothe medical department.



Plaintiff did not avail himself of thispossible alternative. Asemphasized by Burks, “1 know that he
[plaintiff] should have tried to do the job to see if he wasin pain or not. | don’t know how you

determine he wasin pain if he didn’t try to do the job.”

[11

Theforegoing recitation of thefactsof thiscaseisessentially undisputed subject tothe caveat
that the plaintiff insisted that he was not physically able to perform the assigned work. Such
inability, he argues, was caused by hislow back strain, and the insistence of his supervisorsthat he
should nevertheless work was pretextual and in retaliation for making a workers compensation
clam.

In support of hisadmittedly subjective complaint that he could not do the work and thuswas
allegedly subject to the vengeance of his employer, he offered dfidavits from farmer employees,
typical of which isthat of William Burk, who deposed that he was harassed, intimidated and then
terminated because he filed aworkers' compensation claim. He arguesthat in light of T.R.E. 406
which provides:

... [E]vidence of ahabit of aperson or routine practice of abusiness
is admissible to show that the actions of the person or organization
are in conformity with the habit or routine practice on the datein

guestion, . . .

superimposed upon his persona opinion of hisinability to do the assigned job, agenuine issue of

*Tom Buchanan specifically informed Burks that Robinson “was not trying to do the job”
on the sealer deck and that there were two instances in which Burks recalled that he had
encouraged Rabinson to do the seder job, but Robinsonrefused. Laer Buchanan and Jim
Bowles tried again to encourage Robinson “to go back and try the job, at least try the job and see
if hecandoit or not and if he can not, then go back to medical and get arestriction.”
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amaterial fact exi sted which made summary judgment i nappropriate pursuant to theteaching of Byrd

v. Holt, 847 S\W.2d 208 (Tenn. 1993).

When the plaintiff protested that he was unable to perform the duties of thejob to which he
had initially been assigned, hisemployer had the“job considered by anumber of professionals’ who
determined that the job was within the plaintiff’s medical restriction. Various fellow workers and
supervisors “directed and encouraged” the plaintiff to at least try todo the job, but he refused. He
was thereupon terminated.

Thetrial judge found that whether he accepted the plaintiff’ s reason for refusing to work at
the assigned job, or the defendant’ s reason for terminating the plaintiff, there was nevertheless no
“basis for afinding that the plaintiff was terminated for filing aworkers' compensation claim.”

The trial judge then found that the plaintiff “cannot satisfy the initial requirement in a
retaliatory discharge case in proving any connection between the workers' compensation claim and

his subsequent termination”, and dismissed the case.

|V
The plaintiff insiststhat summary judgment was inappropriate because the evidence offered
on the issue of whether the defendant pretextualy terminated him for making a workers
compensation claimwasmaterial. Tomakethe point, the plaintiff relies(1) uponhispersonal belief,
and (2) the beliefs of other employees that they were terminated because they had made aclaim for
workers compensation benefits.

When faced with the supported motion for summary judgment, the court ‘alowed’ the



plaintiff to take the discovery depositions of nine(9) employees of the defendant. Their testimony
was not helpful to the plaintiff.*

When anon-movant claimsthere is a disputed material fact, the court, when so confronted,
must examine the elements of the claim to determine whether the resolution of the factual issuewill
affect the disposition of the claim. Byrd v. Hall, 847 SW.2d 208 (Tenn. 1993). Such a
determination will resol ve the i ssue of materiality.® But even if thereis a material fact in dispute,
the court must still evaluate whether the disputed materia fact creates a genuine issue for trid . If
the evaluation show that a reasonable trier of fact could resolve the issue only one way, summary
judgment is proper. Byrd, supra. In Caldwell vs. Nissan Motor Manufacturing Corp., U.SA., 968
S.W.2d 863 (Tenn Ct. App 1997), we held, citing Matsushita Elec. Indus. Co. Ltd. vs. Zenith Radio
Corp., 475 U.S. 574 (1986), that

... [T]he evidence of the non-moving party must show more than a
meremetaphysical doubt asto material facts, must include competent
and material evidence of the nonexistence of facts assisted by the

moving party and/or facts which effectively disentitles the moving
party to summary judgment.

V
To make aprima faciecase for retaliatory discharge, aplaintiff must prove: (1) that he was

an employee of the defendant at the time of the injury; (2) that he made a claim for workers

*Following his termination, according to company policy, the plaintiff was afforded the
opportunity to take advantage of the defendant’s “ peer review” process. Involved are three
fellow employees and two AreaManagers who determine if “there is some reason we should
overturn the termination.” A meeting was arranged, which the plaintiff declined to attend.

*Thetria judge noted that although some facts may be disputed as to whether the plaintiff
attempted to perform his job, these would be immaterial on the issue of causation.
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compensation benefits; (3) that the defendant terminated his employment, and (4) that there was a
causal nexus between the termination of his employment and his claim for workers' compensation
benefits. Andersonv. Sandard Register Co., 857 SW.2d 555 (Tenn. Ct. App. 1993). Theissuefor
resolution is whether the plaintiff established the necessary element of causation required by
Tennessee law. If circumstantial evidence is presented, it must be compelling on the issue that
retaliation wasasubstantial factor inthedecisionto terminatetheplaintiff. Thomason v. Better-Bilt
Alum. Prod. Inc., 831 SW.2d 291 (Tenn. Ct. App. 1992).

Mere proof of discharge without evidence of a causal link between the workers
compensation claim and the discharge “ does not present an issuefor the jury.” Anderson, at 558-
559. To present an issue for the trier of fact, the plaintiff must prove that his claim for workers
compensation benefits was a substantial factor in his employa’s motivation to teminate his
employment, Id. at 558, and the burden of forging this causal link rest upon theplaintiff. Id. at 559.

Evidence of causation requires more than facts showing employment, theexerciseof rights,
and asubsequent discharge. Thomasonv. Better-Bilt AluminumProducts, Inc.. 831 S.\W.2d 291, 293
(Tenn. Ct. App. 1992). For aplaintiff to prevail, there must be either direct evidence of causation
or compelling circumstantial evidence. Id. If the plaintiff fails to present adequate evidence of
causation, then summary dismissal isjustified. Asthe Supreme Court has observed, the “failure of
proof concerning an essential element of the cause of action necessarily renders all other facts
immaterial.” Alexander v. Memphisindividual Practice Ass' n., 870 S.W.2d 278, 280 (Tenn. 1993).

Evenif aplaintiff isableto muster sufficient direct or circumstantial evidence to allow the
inferenceof acausal link beween the claimfor benefitsand the plaintiff’ s subsequent discharge, that

does not end the inquiry. The burden is shifted to the employer to comeforward with “alegitimate,
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non-pretextual reason for the employee’ s discharge.” Anderson at 559.

Stated differently, causation does not exi st if the basisfor discharge isvalid and not amere
pretext, even if the discharge isrelated or linked to a claim for benefits. Id. at 558. For example,
anemployer may firean employeefor excessive absenteei sm, even though the absentesismiscaused
by acompensable injury. See Anderson and cases cited therein. Other legitimate reasons include
the employee’s own shortcomings (such as tardiness, lack of skill, lack of truthfulness) and the
employee’s physical inability to do the job. Anderson, at 559 (citing A. Larson, The Law of
Workmen’'s Compensation).

Where the employer presents a legitimate, non-discriminatory reason for the employment
action, the burden shifts back to the employeeto provethat the employer’ sexplanation is pretextual
or not worthy of belief. Smith v. Bridgestone/Firestone, Inc., 1999 Tenn. App LEXIS 110 at *16
(Tenn. Ct. App. Feb. 23, 1999) (citing, Devore v. Deloitte & Touche 1998 Tenn. App. LEXIS 122
at *12-13 (Tenn. Ct. App. Feb. 20, 1998). In doing so, the employee “must present specific
admissiblefacts, which redlistically challenge the defendant’ sstated reasons.” Hubrig v. Lockheed
Martin Energy Sys., 1998 Tenn. App. LEXIS 303 at *24 (Tenn. Ct. App. May 4, 1998). See also
Wilkinsv. Eaton Corp., 790 F.2d 515, 521 (6" Cir. 1986); SIpacharin v. Metropolitan Gov't., 797
S.W.2d 625, 629 (Tenn. Ct. App. 1990). The employeefacessummary dismissal of hisclaimsif he
is unable to demonstrate that he could prove that the defendant’s reason for the discharge was
pretextual. DeVore, 1990 Tenn. App. LEXIS at *16-17. Thus, if the employee fails to make the
required showing of pretext, the employer must prevail. 1d.

Aswe have heretofore noted, the plaintiff presented no direct proof that he was terminated

because he made a claim for workers compensation benefits, and he presented no compelling
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circumstantial evidence. See, Thomas, supra. Hetestified that he had nothing beyond hissubjective
feelings to support his claim, other than the beliefs of other employees who had been terminated.
Subjective beliefs as to why he was dismissed do not create a genuine issue of materia fact.
Newsom vs. Textron Aerostructures, 924 SW.2d 87 (Tenn. Ct. App. 1995)

Accordingly, we find that summary judgment was properly granted. The judgment is

affirmed at the cost of the appellant.

INMAN, Sr.J.

CONCUR:

CRAWFORD, P.J., W.S.

LILLARD,J.

-12-



