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STATEMENT OF THE CASE 

 

On December 20, 2000, the jury returned a verdict of guilty on count one, 

conspiracy to possess with intent to distribute and possess with intent to distribute 

cocaine in violation of Title 21, U.S.C. sec. 846 and counts thirteen and fourteen 

distribution of cocaine in violation of Title 21 U.S.C. sec. 841. (R. 393 Minutes, 

Apx.*). 

A motion for judgment of acquittal and motion for new trial was timely filed 

on December 7, 2000. (R. 401, 402 Docket, Apx.*).  On January 9, 2001 the 

District Court entered an order denying Appellant Romans’ motion for judgment of 

acquittal. (R. 407, Apx.*).  On July 3, 2001 the District Court entered an order 

denying Appellant Romans’ motion for new trial.  (R. 428 Docket, Apx.*).  On 

July 6, 2001 the District Court granted Appellant Romans’ motion to continue 

sentencing hearing in order to file a motion for new trial based on newly 

discovered evidence.  (R. 429 Docket, Apx.*). 

On September 20, 2002 the District Court sentenced Appellant Romans to a 

term of 148 months concurrent as to counts 1, 13, and 14.  (R. 514 Minutes, 

Apx.*).  On September 24, 2002 Appellant Romans timely filed his notice of 

appeal pursuant to Rules 3(a) and 4 (b)(1)(A), Federal Rules of Appellate 

Procedure.  (R. 515 Docket, Apx.*).   
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STATEMENT OF THE FACTS 

1. TAPE RECORDINGS 

Tape N-9 and N-26 were not turned over to defendants’ expert pursuant to 

the court order requiring all of the tape recordings to be furnished the defendants. 

(R. 252 Memorandum and Order, Apx. at *). The defendants did not have an 

opportunity to have the recordings tested prior to trial. (R. 317 Defendants Joint 

Motion in Limine pg. 18, Apx at *).  

Bruce Koenig, the government's tape recording expert identified numerous 

discrepancies with the government's original tape-recorded evidence.  “That N-26, 

the transcript I was provided does not match up, at the beginning of that transcript, 

with the transcript that I was given.” “So you were furnished two Tape N-26s?” 

“No.”   “Did you ever get another Tape N-26?  I don't believe so.”  “Did you ever 

get a tape that matched the transcript you were furnished for N-26?  No, ma'am.”  

(R. 527 Daubert Hearing Transcript pg. 133 and pg. 134, Apx. at *).  Mr. Koenig 

also identified problems with tape N-5.  “So in this case N-5 could be a used tape?  

In the areas that have recordings now, it's possible that there could have been a 

recording now.  Of course N-5 is probably not a good example for you on this, 

because there is no recording basically for the first 5 1/2 minutes.”  “Most people 

would have recorded from the beginning of the side.  They didn't do it on this one, 

either.”  “You look a little embarrassed.  -- most people don't start 5 1/2 minutes in.  
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There is nothing wrong, technically, to do so.  But you don't normally do it.  But 

they did normally do it here?  In this case the original recording starts 5 1/2 

minutes in.”  (R. 527 Daubert Hearing Transcript pg. 153, Apx. at *). 

Elizabeth Sexton, government witness and alleged co-conspirator testified 

that she had difficulty with “Government's Exhibit N-26(a)-E and Government's 

Exhibit N-26(a)-ET.  “When you listened to it, did you compare it with the 

transcript that you had?  Yes.  Did you recognize any voices?  Yeah, Eddie's and 

somebody that -- I wasn’t for sure but sounded like Buck.  But it was real--  This 

one was really hard to understand.”  “And as far as you could tell, did the transcript 

accurately identify who was speaking?  Yes.” (R. 528 Transcript pg. 2624 and pg. 

2625, Apx. at *).  Elizabeth Sexton did not attempt to identify any voices before 

reading the transcript provided by the government.  (R. 528 Transcript pg.  2677, 

Apx. at *).   

Karen West was friends with Sally Moss since she was 14 or 15 years old, 

she went to school with her and lived with her for about a year.   (R. 528 Transcript 

pg. 4302 Apx. at *).  Ms. West listened to tape N-5 and recognized Sally’s voice at 

the front of the tape saying “Get out from behind my bar.”  Ms. West identified 

another woman’s voice that was similar to Sally’s.  Ms. West heard Sally laughing 

in the background while the drug conversation was going on.  While she could not 

identify the voice, Ms. West opined that the voice talking about the drug 
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conversation was not Sally Moss.  (R. 528 Transcript pg. 4303 through pg. 4304, 

Apx. at *). 

Sandra Goodman knew Sally Moss from high school, Ms. Moss was a 

couple of years younger than her.  She is familiar with Ms. Moss’ voice in person 

and on the telephone.  (R. 528 Transcript pg. 4315, Apx. at *).  Ms. Goodman 

recognized Ms. Moss’ voice on tape N-5 at the beginning and at the end of the 

tape.  Ms. Goodman heard a drug transaction in the middle of the tape and 

identified the voice as that of Donna the cook.  (R. 528 Transcript pg. 4317 

through pg. 4318, Apx. at *).  Ms. Goodman heard a man whose voice she could 

not identify speak the name “Donna” (R. 528 Transcript pg. 4319, Apx. at *). Ms. 

Goodman listened to tape N-8 and opined that she could hear Sally’s voice in the 

background but the majority of the tape sounded like Donna Kay.  She heard 

Donna Kay say “You cannot come between me and Sally” and that Donna and 

Sally have a similar voice.  (R. 528 Transcript pg. 4319 through pg. 4320, Apx. at 

*).  Ms. Goodman knew Richard Romans for about 8 years and had talked to him 

probably 50 times during that period.  She listened to three or four tapes that were 

supposed to contain Romans’ voice but she could not identify them by number.  

(R. 528 Transcript pg. 4326, Apx. at *). Ms. Goodman testified that the voice on 

the tapes did not sound like Mr. Romans based upon how long she had known him 

and conversations she had with him.  (R. 528 Transcript pg. 4327, Apx at *).  Ms. 
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Goodman did not make notes about the Romans tapes because they were muffled 

and there was a lot of background noise such that it was not clear enough for her to 

make an opinion.  (R. 528 Transcript pg. 4344 through pg. 4345, Apx. at *).  

Joyce Kirby listened to tape N-5 and opined that she heard Sally Moss say 

“I've got to get back behind the bar, on my job here,” and then the female voice 

changed and it sounded like Donna Kay.  Ms Kirby opined that “If you knew them, 

you could tell the little difference, because Sally laughed and went on, and then the 

voice kind of went like Donna Kay.”  (R. 528 Transcript pg. 4570 through 4571, 

Apx at *).  At trial the government played tapes N-9 and N-5 for Ms. Kirby.  Ms. 

Kirby testified that the voice on tape N-9 sounded like Donna Kay and Eddie 

Goins but that she was not positive.  (R. 528 Transcript pg. 4611 through 4612, 

Apx at *). 

Confidential source Eddie Goins asserted his Fifth Amendment privilege as 

to his fabrication of tapes at the trial of this matter.  (R. 528 Transcript, pg. 4203, 

Apx. at *)  However, at the new trial evidentiary hearing Goins testified that each 

time Carl Downs would meet with him and debrief him and that sometimes they 

would go over what was on the tapes.  (R. 534 Transcript, pg. 1081, Apx at *).  

Carl Downs listened to all of the tapes turned in by Goins, while Goins was 

present, except for tapes N-33 “Fake YoYo” and N-34 “Fake Buck”  (R. 534 

Transcript, pg. 1081 and pg. 1082, Apx at *).  “Did you turn the Yo-Yo tape over 
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to Carl Downs before you made the Buck tape?  Turned them and together.”  (R. 

534, pg. 1088, Apx at *).  Eddie Goins testified that normally every time he made a 

recording that Carl, Ricky (Smith), Roy (Sain) were present except for the two 

times that he fabricated the tapes, “I mean, there were a lot of people around."  (R. 

534 Transcript pg. 1090, Apx at *).  "But Carl didn't know you were going and 

making those two tapes.  Is that correct?  Carl didn't know they were fabricated, 

no.  And on the end of these tapes, you said, ‘Carl, I guess you heard that’?  Yeah.  

Did Carl ever ask you why you said that?  No."  (R.537 Transcript, pg. 1219, Apx 

at *).  “I assume he listened to all of them.  So you think he even listened to the 

two fake tapes?  I think so."  (R. 537 Transcript pg. 1226, Apx at *).  “Were there 

occasions where you would go in and you would say, you know, "I'm getting 

nervous here.  I'm worried," you know, "People are talking about that I might be a 

snitch"?  Did that happen?  A.  Yeah, with these two tapes.”  “They would ask me 

what I thought about it, and I put my input into it, and I just told them that I don't 

think they would ever sell to me anymore.  I remember telling Carl that." (R. 537 

Transcript pg. 1228 through pg. 1229, Apx at *).  “Carl and I always--  Carl always 

debriefed me."  (R. 537 Transcript pg. 1231 and pg. 1232, Apx at *). 

Tapes N-18(a), N-26(a) which are allegedly transmitter recordings, were not 

turned over to Defendants by Case Agent Lynn Barker until approximately two 

weeks before the trial started.  This occurred after the government determined that 
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it would not call Eddie Goins as a witness in the case.  (R. 528 Transcript pg. 3400 

and pg. 3401, Apx. at *).  Out of all of the 38 tapes received in the case, the late 

found transmitter tapes, are the only two that do not have an individual number 

designation.  (R. 528 Transcript pg. 3413 and pg. 3414, Apx at *).  Additionally, 

tapes N-18(a) and N-26(a) were never identified or turned over to the defendants 

for submission to their audio expert pursuant to the court's order.  (R. 528 

Transcript pg. 3415 and pg. 3416, Apx. at *).  Case Agent Barker listened to all of 

the tapes in the case at one point and admitted familiarity with tape N-34 "Fake 

Buck", however, the trial court denied appellant's counsel the opportunity to cross-

examine and challenge Agent Barker’s familiarity with and ability to recognize 

appellant Romans on all of the tapes introduced by the government.  (R. 528 

Transcript pg. 1324 through pg. 1326, Apx. at *).  Agent Barker treated the 

fabricated tapes in the same manner as he did the other tapes.  He listened to them, 

made copies and placed them into evidence.  (R. 528 Transcript pg. 3435, Apx. at 

*).  Agent Barker indicated that Eddie Goins wore a wire with other law 

enforcement officers when he made the fabricated N-33 “Yo-Yo” tape.  (R. 535 

Transcript pg. 807 and pg. 808, Apx at *). 

Two Tape N-27’s were furnished to the Defendants but neither tape N-27  

furnished to the Defendants was the same N-27 tape as the N-27 original tape 
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turned over to Defendants expert pursuant to the court’s order to turn over all of 

the government’s tape recordings.  (R. 535 Transcript pg. 782, Apx. at *). 

The trial court denied appellant's counsel the opportunity to cross-examine 

and challenge Darlene Goins Estill’s familiarity with and ability to recognize 

appellant Romans on all of the tapes introduced by the government with the N-34 

"Fake Buck" tape.  The court ruled that introduction of N-34 “Fake Buck” would 

exceed the scope of direct examination and would not show bias or interest of the 

witness.  The trial court suggested contrary to appellant's counsels assertions that 

Mr. Romans should waive his Fifth Amendment privilege and stand up and say  

something and so counsel could ask Ms. Estill if she could identify his voice.  (R. 

528 Transcript pg. 1073 through pg. 1075, Apx. at *). 

 

2. CHAIN OF CUSTODY 

The government claimed that it conducted two controlled buys from appellant 

Romans in which CS Eddie Goins was under constant surveillance and did not 

have an opportunity to fabricate or falsify the evidence submitted to the jury. 

 

A. JANUARY 15, 1999 

Case Agent Lynn Barker was able to overhear conversations that Eddie 

Goins had inside the Rhode House with another male individual.  (R. 528 

Transcript pg. 3211, Apx. at *).  Agent Barker lost sight of Eddie Goins when he 
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went into the Rhode House, there were no other agents or personnel involved in the 

operation inside, Agent Barker knew only what he overheard on the transmitter.  

(R. 528 Transcript pg. 3356 through 3358, Apx. at *).  Agent Barker did not see 

Eddie Goins receive any of the exhibits and did not know how many of Mr. Goins 

associates he may have had in the Rhode House.  (R. 528 Transcript pg.2932 and 

pg. 2933, Apx at *). This case was Agent Barker's first drug case involving 

controlled buys.  (R. 528 Transcript pg. 2946, Apx. at *).  Agent Barker did not 

know whether Eddie Goins had conversations with people other than the named 

defendants.  (R. 528 Transcript pg. 2949, Apx. at *).  Agent Barker had no 

personal knowledge of Mr. Romans voice and played the recorded tapes to 

numerous people up until the Friday before the trial started.  (R. 528 Transcript pg. 

3424 and pg. 3426, Apx at *). 

Marion County Deputy Carl Downs was involved in the surveillance of Mr. 

Goins, he did not see Mr. Goins inside the Rhode House, he did not know who Mr. 

Goins actually spoke to or about physical activities inside the building until Mr. 

Goins came back and identified them.  (R. 528 Transcript pg. 4081 and pg. 4082, 

Apx. at *).  Mr. Downs did not know if the substance that Mr. Goins turned over 

came from the individuals that Goins said it did, only what was on the tape.  (R. 

535 Transcript pg. 746 and pg. 747, Apx at *). 
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TBI Agent Joe Copeland claimed he established surveillance of Eddie Goins 

and Richard Romans residence approximately one hundred yards from the 

residence at a mobile home sales lot where the CS allegedly engaged in a 

conversation about a drug deal.  (R. 528 Transcript pg. 1999 through pg. 2001, 

Apx. at *).  Agent Copeland did not know who Eddie Goins had a conversation 

with inside the Rhode House other than what he heard on the transmitter. (R. 528 

Transcript pg. 2021 and pg. 2022, Apx. at *). 

DEA Agent David Shelton contradicted TBI Agent Joe Copeland's ability to 

observe Richard Romans residence.  Agent Shelton met up with Agent Copeland at 

a used car lot approximately “one quarter mile away”.  (R. 528 Transcript pg. 3730 

and pg. 3731, Apx. at *).  Agent Shelton testified that he couldn't see individuals or 

their physical characteristics from that distance.  (R. 528 Transcript pg. 3734, Apx. 

at *). 

Twelfth Judicial District Drug Task Force Director Ricky Smith stated that 

he was 200 yards away from Richard Romans residence, that he could not really 

see what was being pointed to, but he based his testimony on what he heard on the 

tapes.  (R. 528 Transcript pg. 2233, Apx. at *).  Director Smith did not see Agent 

Copeland during surveillance, but he definitely was not between Director Smith 

and Mr. Romans' trailer.  (R. 528 Transcript pg. 2235 and pg. 2236, Apx. at *).  

Director Smith was 800 or 900 yards from the Rhode House.  (R. 528 Transcript 
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pg. 2244 and pg. 2245, Apx at *).  Director Smith could not see what Eddie Goins 

was doing inside the Rhode House, he did not know who he was talking to other 

than what was on the tapes, there was no other agent or anyone in the bar watching 

him.  Director Smith did not see anything change hands between Goins and 

Romans.  (R. 528 Transcript 2240 through pg. 2242, Apx at *).    

Twelfth Judicial District Drug Task Force Agent Roy Sain was not able to 

see Mr. Romans' house trailer?  (R. 528 Transcript pg. 2311 and pg. 2312, Apx. at 

*).  Agent Sain could not see anything that Eddie Goins was doing inside the 

Rhode House, he did not actually see any drugs change hands and he did not see 

any money change hands.  (R. 528 Transcript pg.2377, Apx. at *). 

Defendant Romans' Exhibit No. 1.  (R. 528 Transcript pg. 2224 and pg. 

2225, Apx. at *).  Defendant  Romans' Exhibit 2.  (R. 528 Transcript pg. 2227 and 

pg. 2228, Apx. at *) clearly show that Director Smith and Agent Sain could not 

have observed Richard Romans residence as they claimed. 

 

B. FEBRUARY 26, 1999 

Case Agent Lynn Barker was unable to overhear the conversation as it 

occurred that day because he did not have a receiver.  Agent Barker could not see 

inside the Rhode House and did not have any personal knowledge other than 

reviewing the tapes and hearing what other officers said.  (R. 528 Transcript pg. 

3394 and pg. 3395, Apx at *). 
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 DEA Agent David Shelton did not have a receiver and was unable to 

overhear the conversation.  (R. 528 Transcript pg. 3730 , Apx. at *).  Agent 

Shelton testified that it is not common to have a shortage of 8 to 10 g, on a 

controlled buy and that would be unusual, it would be a significant shortage and 

very noticeable.  (R. 528 Transcript pg. 3770, Apx at *). 

 TBI Agent Joe Copeland did not have a receiver and was unable to overhear 

the conversation that day. (R. 528 Transcript pg. 2010, Apx. at *). 

 Twelfth Judicial District Drug Task Force Director Ricky Smith couldn't 

actually see Mr. Goins when he came out of the Rhode House, he didn’t see any 

exchange between Mr. Romans and Mr. Goins, he had not seen Mr. Romans come 

out and get in his truck and only heard Goins talking to someone in the parking lot.  

Director Smith had no way of knowing whether Eddie Goins was making the 

conversation in the parking lot up.  (R. 528 Transcript pg. 2250 through pg. 2253, 

Apx. at *).   Director Smith never made any buys from Romans, never met him 

personally, never talked with him before all of this took place.  (R. 528 Transcript 

pg. 2253 and pg. 2254, Apx. at *).  Director Smith's testimony to the jury that 

Goins was talking to Romans about money in the parking lot was based solely on 

what he heard on the tapes and if  Goins had not told him about money he would 

not have had a clue.  (R. 528 Transcript pg. 2263 through pg. 2265, Apx. at *). 
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 Twelfth Judicial District Drug Task Force Agent Roy Sain could not see 

inside the Rhode House, he did not know who Eddie Goins was talking to, he did 

not see any money or drugs change hands or if Mr. Goins was just talking to 

himself, and he was not familiar with Richard Romans voice.  (R. 528 Transcript 

pg. 2457 and pg. 2458, Apx. at *).  Agent Sain testified that all of the assumptions 

that he made about the case were based on things that Eddie Goins told him.  (R. 

528 Transcript pg. 2477 and pg. 2478, Apx. at *). 

Eddie Goins knew that his brother Terry had fabricated evidence, that he 

turned in fake drugs and collected money when he did not make the buy.  He knew 

that Terry bragged about buying drugs from someone that he actually did not, even 

while under surveillance.  Eddie Goins testified at the new trial motion hearing that 

Terry worked for Marion County and did the same thing while working for Ricky 

Smith and Roy Sain he guessed that was their last name he did not know.  (R. 537 

Transcript pg. 1405 and pg. 1406, Apx at *). 

Case Agent Lynn Barker testified in regard to the drug evidence that he sent 

in a white powder chunky substance in a single ziplock bag and that the evidence 

introduced at trial contained “a mysterious new zip-lock bag” that wasn't there 

when he sent it,  he couldn’t say without it being in the evidence bag with his 

initials on it that it would be the same substance.  All he identified was the 
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evidence bag with his initials on it.  The substance was a brown liquid when it 

appeared in court.  (R. 528 Transcript pg. 2930 and pg. 2931, Apx. at *) 

3. SENTENCING 

 

Darlene Goins Estill testified that she made several trips to the to the Rhode 

House to get money from or deliver drugs to Richard Romans which amounted to 

four or five times “give or take a few.”  (R. 528 Transcript pg. 1091 and pg. 1092, 

Apx. at *).   Within a two-year period she could possibly have made four or five 

trips give or take a few, "I mean, it's between one and ten, I'd say.”  “So you're 

saying you have taken 4 or 5 ounces up to Richard  Romans?  Is that what you're 

saying?  Possibly.”  (R. 528 Transcript pg. 1096 and pg. 1097, Apx. at *). 

Eugene Jones testified that he began going to the Rhode House in '95, '96, 

and that he was employed as a bouncer there '96 through '99.”  (R.  528 Transcript 

pg. 1264, Apx. at *).  Jones stated that he bought quarter grams from “Buck”, for 

twenty-five dollars each, two or three times.  (R. 528 Transcript pg. 1275, Apx. at 

*). He stated that while he was a bouncer that he bought quarter grams for $25 two 

or three times a month.  (R. 528 Transcript pg. 1279, Apx at *).  The largest 

amount of cocaine he ever saw Buck in possession of was a “whole bunch of 

grams, a handful”.  Jones testified that on two occasions he bought a gram apiece 

for a hundred dollars each.  (R. 528 Transcript pg. 1286 and pg. 1287, Apx. at *).  

Jones stated that on two occasions he purchased one gram for somebody else.  
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Jones would go to Bucks house tell him he needed a gram give him $100 and Buck 

would pull it out of his pocket.  (R. 528 Transcript pg. 1296 and pg. 1297, Apx. at 

*).  Jones testified that at the Rhode House Christmas party Buck brought out a 

platter of cocaine and that 5 or 6 people used it and it never ran out.  (R. 528 

Transcript pg. 1302 and pg. 1303, Apx. at *).  Jones stated that before 1997 he 

worked as a bouncer for Joyce (Kirby) several times whenever she would call.  (R. 

528 Transcript pg. 1324 and pg. 1325, Apx. at *).  Jones testified that in 1996 he 

bought a quarter gram once a month for two or three months.  (R. 528 Transcript 

pg. 1331, Apx at *). 

Linda Stephens was married to Eugene Jones in 1998 and divorced in 1999.  

Ms. Stephens testified that Jones never worked at the Rhode House during the time 

they were married.  (R. 528 Transcript pg. 4539, Apx at *).  "So during the time 

that Ms. Kirby operated the Rhode House, your husband was never an employee?   

Never.  Never had any connection with it whatever?  Never."  (R. 528 Transcript 

pg. 4542, Apx. at *).  Ms. Stephens testified that there was one Christmas party at 

the Rhode House but that Jones did not go to it and there was no cocaine at the 

party.  (R. 528 Transcript pg. 4542, Apx, at *).  

 Joyce Kirby testified that she managed the Rhode House restaurant and 

lounge in 97’ and 98.’  She stated that during the time she was manager Jones 
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never worked for her, and that she “would have not worked Gene Jones.”  (R. 528 

Transcript pg. 4564, Apx. at *).  

Elizabeth Sexton testified that one time she got an ounce, and took it to a 

guy named Rick, and maybe a couple other times, personal, not much maybe a 

gram.  (R. 528 Transcript pg. 2595 through pg. 2597, Apx. at *).  Elizabeth Sexton 

claimed the largest amount of cocaine that she ever saw Buck Romans with was 6 

ounces and that she cut the ends off of baggies a couple of times.  (R. 528  

Transcript pg. 2609 and pg. 2610, Apx. at *).  The only product she ever bought 

from Romans was 1 gram and 1 ounce.  (R. 528 Transcript pg. 2647 and pg. 2648, 

Apx. at *).  Elizabeth Sexton testified that she saw Sally Moss with a bottle 

containing maybe 60 grams in it that she thought she saw Buck Romans give to her 

but she couldn’t tell for sure what it was.  (R. 528 Transcript pg. 2651 and pg. 

2652, Apx. at *). 

 Roger Pilgrim stated that he started going to the Rhode House quite a bit 

staying drunk.  Pilgrim stated that he started buying small quantities from Buck, 

whose last name he didn’t know, like “sixteenths” about a gram and three-quarters.  

(R. 528 Transcript pg. 1810, Apx. at *).  Pilgrim did not know how many times he 

bought in 1994 because he stayed drunk all of the time.  In 1995 he may have 

made three or four purchases “I just don't know, no.”  (R. 528 Transcript pg. 1840 

and pg. 1841, Apx. at *).  “The maximum number of times that he could recall 
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even making a purchase of that quantity was six or seven times over an 

approximate two-year period.  (R. 528 Transcript pg. 1842 and pg. 1843, Apx. at 

*). 

 

SUMMARY OF THE ARGUMENT 

1.  The trial court erred in refusing to allow Appellant to play tape 

recordings to the jury that the Government had reluctantly furnished through the 

discovery process but did not introduce into evidence.  The tape recordings 

included N-2 Joey West, N-33 Yo-Yo, N-34 Fake Richard Romans. These tapes 

were fabricated by CS Eddie Goins, his brothers Terry and Steve Goins and his 

sister Darlene Goins Estill.  The court erroneously held that these tapes were 

inadmissible through rulings such as beyond the scope of direct and no showing of 

bias or interest.  By excluding these tapes the Court denied Appellant the most 

fundamental right in American criminal jurisprudence, a vigorous cross 

examination and confrontation of the evidence against him. 

2.  The court erred in admitting certain drug and tape evidence without the 

government showing it proper chain of custody for said evidence after it was 

established at the person from whom the evidence was received had fabricated and 

falsified evidence in this case. Eddie Goins was the critical link to establish that 

drug evidence introduced on the government was obtained from the defendants.  

The government refused to call Eddie Goins as a witness and when the defendants 
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called him to testify he exercised his Fifth Amendment privilege.  Normally, chain 

of custody issues go to the weight of the evidence however, since the critical link 

and first government agent in the chain fabricated and falsified evidence, none of 

the evidence obtained from Goins can be properly authenticated for submission to 

the jury.   

3.  The court erred in refusing pursuant to Fed. R. Evid. 806 to admit other 

government tapes made by Eddie Goins for the purpose of impeaching hearsay 

statements made by him in same manner as if he had testified.  The tapes 

introduced by the Government contained numerous passages in which Eddie Goins 

while talking to himself or government agents made prejudicial statements about 

the appellant that were not in the presence of the Appellant and in no way could be 

offered to place statements of the appellant in context. This placed inadmissible 

highly prejudicial evidence before the jury without any ability of the appellant to 

impeach such evidence.  

  4.  The court erred in sentencing Appellant Romans under 21 U.S.C. § 

841(b)(1)(A) to serve 148 months confinement based on 5.86 kg of cocaine when 

Appellant Romans was indicted and found guilty of 21 U.S.C. § 841(b)(1)(C) 

which violates the Sixth Amendment jury and notice provisions and the Due 

Process Clauses of the Fifth and Fourteenth Amendments.  
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5.  The trial court erred in submitting transcripts N-1-ET, N-5-ET, N-9-ET, 

N-18(a)-ET, and N-26(a)-ET, and N-30-ET to the jury when the parties did not 

stipulate to their accuracy, the Court did not have the transcriber attest to the 

accuracy and the court did not make a determination based on in camera 

comparison of the transcripts to the tapes.  The court failed to follow the provisions 

of U.S. vs. Robinson by not having the transcriber attest to the accuracy of the 

transcripts and mine the making an in camera determination that the transcripts 

accurately reflected what was spoken on the tapes. 

6.  The trial court erred in denying defendants’ motion for a bill of 

particulars (R. 76 Docket, Apx. at *) asking that the government be required to 

identify the known coconspirators in this case.  The government indicated 

numerous times, particularly when going over transcripts, that unknown persons 

were coconspirators.  A defendant is entitled to reasonable notice of the persons 

with whom he has allegedly conspired so that he may prepare to confront and 

cross-examine them. 

7. The trial court erred by admitting statements allegedly made by 

unindicted co-conspirators without first making a finding that a conspiracy existed 

between the person and the defendant on trial and that the statement was made in 

furtherance of the conspiracy. 
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ARGUMENT 

The trial court erred in refusing to admit other tape recordings made by 

Eddie Goins that were known to be false and fabricated so that the jury could 

properly evaluate the recordings admitted into evidence. 

 

Eddie Goins acted as the confidential source in this case and as such, he was 

the government agent that procured evidence against the defendants intending that 

it be used in court in this case.  After much prodding by the defendants that the 

tapes in this case were fraudulent, the government conducted a polygraph exam of 

their agent and determined that he had lied and fabricated at least two of the tapes 

that he submitted as evidence.  The government indicted Mr. Goins on the second 

day of the defendants trial after witness fees had been paid to secure Goins 

attendance at the trial.  The government had repeatedly relied upon these tapes as 

substantive evidence in the case at detention hearings to assert that the defendants 

should not be released on bond.  At trial, the government vigorously objected to 

the playing of these tapes and the trial court sustained each objection holding that 

the tapes did not go to establish any bias or interest. During the trial, the 

government played only the tapes that that it claimed were made using a 

transmitter.  The court refused to allow any other tapes to be played for the jury 

even to challenge a witnesses ability to identify the speaker or to impeach the 

witnesses testimony.  Without proper cross examination, the statements of Eddie 

Goins cannot be deemed to have "equivalent circumstantial guarantees of 
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trustworthiness." “The Supreme Court considers cross examination to be the 

"greatest legal engine ever invented for the discovery of truth." California v. 

Green, 399 U.S. 149, 158, 26 L. Ed. 2d 489, 90 S. Ct. 1930 (1970) (internal 

quotation and citation omitted).  U.S. v. Gomez-Lemos, 939 F.2d at 329. We 

further stated that: "outside of the co-conspirator exception to the hearsay rule 

(where a statement is made during the course of the conspiracy and not after it has 

ended), the Supreme Court has consistently concluded that the uncross-examined 

testimony of an alleged co-conspirator is not sufficiently reliable to meet the 

requirement of the Confrontation Clause." Id. at 332.  Admission into evidence of 

tape recording, and transcripts of tape recordings is committed to the sound 

discretion of the trial court.  United States v. Elder, 90 F.3d 1110, 1129 (6th Cir.), 

cert. denied 519 U.S. 1016 (1996).  However, under Fed. R. Evid. 106 when part of 

a tape recording is introduced, an adverse party may require any other part to be 

played which ought in fairness to be considered contemporaneously with it.  Any 

prejudicial effect caused by the prosecution presenting only a portion of a 

recording is neutralized when the court provides the defendant an opportunity to 

play the recording in its entirety, whether or not the defendant chooses to take 

advantage of that opportunity.  United States v. Spearman, 186 F.3d 743, 755-56 

(6th Cir.), cert. denied, 528 U.S. 1033 (1999).  “In all criminal prosecutions, the 

accused shall enjoy the right . . . to be confronted with the witnesses against him.” 
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U.S. Const. Amend. VI.  6.  The court refused to allow any defendant to play any 

portion of other tape recordings that the government had not admitted into 

evidence.  These tapes were relevant and admissible to challenge and impeach the 

tape recorded evidence submitted by Eddie Goins. 

The trial court erred in admitting certain drug and tape evidence 

without the government showing a chain of custody for said evidence 

after it was shown that the person from whom said evidence was 

received had fabricated evidence in this case. 

 

  It was not until after the discovery that Goins had intentionally defrauded 

the government and these defendants, that two additional tapes allegedly 

containing Richard Romans voice were discovered in the government's possession.  

Tapes identified as government’s exhibit N-18(a) and N-26(a) allegedly in the 

government's possession since January 15, 1999 and February 26, 1999 were 

somehow inadvertently overlooked.  This discovery did not arise until 

approximately two weeks before the trial started and after the government 

discovered that it could not use Eddie Goins as its witness.  Goins exercised his 5th 

Amendment privilege when called as a witness by the Defendants.  Any evidence 

that Appellant Romans sold drugs to Eddie Goins cannot be trusted simply because 

agents observed Goins enter the Rhode house and overheard conversations 

purporting to contain his voice by a transmitter.  In United States v. Robinson, 707 

F.2d 872 (6th Cir. 1983), we noted that "it is well-settled that the admission of tape 
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recordings rests within the sound discretion of the trial court," subject to the 

requirement that such tapes be "authentic, accurate, and trustworthy." Id. at 876. 

In United States v. Moss, 591 F.2d 428, 433 (U.S. App., 1979) this court set 

out the foundational requirements for the admission of evidence obtained by 

electronic surveillance in United States v. McMillan, 508 F.2d 101, 104 (8th Cir. 

1975).  “As we recently stated, the purpose of the McMillan foundational 

requirements is to insure that only competent and reliable tape recording evidence 

adverse to an accused is allowed to go before the trier of fact. These requirements 

do not, however, exist In vacuo; they become meaningful only when viewed in 

light of the facts of a specific case.” 

The McMillan requirements are: (1) That the recording device 

was capable of taking the conversation now offered in evidence. (2) 

That the operator of the device was competent to operate the device. 

(3) That the recording is authentic and correct. (4) That changes, 

additions or deletions have not been made in the recording. (5) That 

the recording has been preserved in a manner that is shown to the 

court. (6) That the speakers are identified. (7) That the conversation 

elicited was made voluntarily and in good faith, without any kind of 

inducements. 

 

In U.S. v. Robinson, 1996 U.S. App. LEXIS 33594, 5-6 (U.S. App. 1996) the 

Court cited "Physical evidence may be admitted when there has been a showing 

that the exhibit offered is in substantially the same condition as it was when the 

crime was committed." United States v. Aviles, 623 F.2d 1192, 1197 (7th Cir. 

1980).  “Absent a clear showing of abuse of discretion, challenges to the chain of 
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custody go to the weight of evidence, not its admissibility.”  [*6]  United States v. 

Levy, 904 F.2d 1026, 1030 (6th Cir. 1990), cert. denied sub nom. Black v. United 

States, 498 U.S. 1091, 112 L. Ed. 2d 1060, 111 S. Ct. 974 (1991).  “[A] missing 

link does not prevent the admission of real evidence, so long as there is sufficient 

proof that the evidence is what it purports to be and has not been altered in any 

material aspect.” United States v. Howard-Arias, 679 F.2d 363, 366 (4th Cir. 

1982), quoting United States v. Jackson, 649 F.2d 967 (3d Cir.), cert. denied, 454 

U.S. 1034, 70 L. Ed. 2d 479, 102 S. Ct. 574 (1981).   

In United States v. Allen, 106 F.3d 695, 700 (U.S. App. 1997) the court 

stated “Physical evidence is admissible when the possibilities of misidentification 

or alteration are eliminated, not absolutely, but as a matter of reasonable 

probability.” United States v. McFadden, 458 F.2d 440, 441 (6th Cir. 1972) 

(quoting Gass v. United States, 135 U.S. App. D.C. 11, 416 F.2d 767, 770 (D.C. 

Cir. 1969) (footnote omitted)), cert. denied, 410 U.S. 911 (1973).  Merely raising 

the possibility of tampering is insufficient to render evidence inadmissible.  United 

States v. Kelly, 14 F.3d 1169, 1175 (7th Cir. 1994).  Where there is no evidence 

indicating that tampering with the exhibits occurred, courts presume public officers 

have discharged their duties properly.  United States v. Aviles, 623 F.2d 1192, 

1197-98 (7th Cir. 1980).  Absent a clear abuse of discretion, “challenges to the 

chain of custody go to the weight of the evidence, not its admissibility.”  United 
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States v. Levy, 904 F.2d 1026, 1030 (6th Cir. 1990), cert. denied, 498 U.S. 1091 

(1991).  In the case at bar none of the evidence submitted by Eddie Goins is 

trustworthy.  He falsified tape recordings and submitted them to the government to 

be used as evidence against the defendants.  Even though the government 

surveilled him to the alleged buys no one was present to ensure that Goins or his 

siblings did not fabricate or alter the tape recordings or drugs that were submitted 

as evidence in this trial.  Karen West, Sandra Goodman and Joyce Kirby identified 

the speaker on the Sally Moss tapes as Donna Kay Mitchell during the drug 

conversations.  Case Agent Lynn Barker testified in regard to the drug evidence 

that he sent in a white powder chunky substance in a single ziplock bag and that 

the evidence introduced at trial contained “a mysterious new zip-lock bag” that 

wasn't there when he sent it,  he couldn’t say without it being in the evidence bag 

with his initials on it that it would be the same substance.  All he identified was the 

evidence bag with his initials on it.  The substance was a brown liquid when it 

appeared in court.  (R. 528 Transcript pg. 2930 and pg. 2931, Apx. at *).  None of 

the tape or drug evidence should have been admitted in this case over defendant’s 

objection.  
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The trial court erred in refusing defendant the right to impeach the hearsay 

statements made by Eddie Goins on said tape recordings in the same manner 

as would be permitted had Eddie Goins testified in person at said trial. 

 

At the end of tape N-5 and N-5 ET Eddie Goins engages in a conversation 

with himself making numerous inadmissible and highly prejudicial statements.  

The comments are not made to any defendant and the jury sits for over a minute 

reading the transcript as Goins walks out to his car gets in and starts driving down 

the road before he starts his dialogue.  The court ruled that Mr. Goins' 

conversations were admissible because they showed the context of the 

conversations with alleged coconspirators.    

The tape, on Page 7 of the transcript, Mr. Goins leaves Ms. Moss,  and 

he's in the car by himself "Goins:  All right, buddy.  All right.  Let's  

leave this son of a gun."  "Was  that good?  Did you hear what he 

said--'Who do you think I get it from?'  I said, 'You're getting it from 

Tim.'  Then she cut me an eight ball.  I said, 'No, dump it  back in 

there.'  And she said she could get 5 ounces from him and have him 

deliver it.  I went in there.  This button in the bathroom was this way.  

So I had to."   

 

This is not a conversation between Mr. Goins and Ms. Moss it is 

blatant hearsay.  There are numerous other examples wherein Goins made 

similar statements on the tape recordings and the court allowed those 

statements into evidence.  The statements are numerous however they are 

not listed in this brief due to page limitations. 

If Eddie Goins had testified in this case the fabricated tapes would be 

admissible and Goins would be subject to cross-examination about all of the tape 
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recordings, including the tapes not in evidence and the tapes he fabricated in the 

case.  When Eddie Goins asserted his Fifth Amendment privilege he became 

unavailable.  The defendants were deprived of one of the most important 

fundamental constitutional rights available to a criminal defendant, due process 

through confrontation and cross examination of the evidence against him.  The 

defendants were not responsible for the fact that Goins did not testify and the fact 

that neither the Court nor the government would grant him immunity.  So since it 

would be admissible should he testify, his failure to testify allows impeachment 

under Fed. R. Evid. Rule 806.  

When a hearsay statement, or a statement defined in Rule 

801(d)(2)(C), (D), or (E), has been admitted in evidence, the 

credibility of the declarant may be attacked, * * * by any evidence 

which would be admissible for those purposes if declarant had 

testified as a witness. Evidence of a statement or conduct by the 

declarant at any time, inconsistent with the declarant's hearsay 

statement, is not subject to any requirement that the declarant may 

have been afforded an opportunity to deny or explain. * * *  

Notes of Advisory Committee on Rules. The declarant of a hearsay 

statement which is admitted in evidence is in effect a witness. His 

credibility should in fairness be subject to impeachment and support 

as though he had in fact testified. 

 

"The Confrontation Clause of the Sixth Amendment provides: “In all 

criminal prosecutions, the accused shall enjoy the right . . . to be confronted 

with the witnesses against him.” U.S. Const. amend. VI; Idaho v. Wright, 

497 U.S. 805, 813, 111 L. Ed. 2d 638, 110 S. Ct. 3139 (1990).  The purpose 
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of the Clause is to “ensure the reliability of the evidence against a criminal 

defendant by subjecting it to rigorous testing in the context of an adversary 

proceeding before the trier of fact.”  Lilly v. Virginia, 527 U.S. 116, 123-24, 

144 L. Ed. 2d 117, 119 S. Ct. 1887 (1999) (internal quotation omitted).  Such 

testing is not possible where the government endeavors to present the 

hearsay statements of an out-of-court declarant through the testimony of a 

witness.  Lilly, 527 U.S. at 124 (citing California v. Green, 399 U.S. 149, 

158, 26 L. Ed. 2d 489, 90 S. Ct. 1930 (1970)).  When the court allowed 

Eddie Goins hearsay statements into evidence the Defendants should have 

been allowed to challenge these statements in the same manner as if Goins 

testified; including playing the other tapes made by Goins but not introduced 

as evidence.  

 

The trial court erred in sentencing Appellant Romans under 21 U.S.C. § 

841(b)(1)(A) to serve 148 months confinement based on 5.86 kg of 

cocaine when Appellant Romans was indicted and found guilty of 21 

U.S.C. § 841(b)(1)(C) in violation of the Sixth Amendment jury and 

notice provisions and the Due Process Clauses of the Fifth and 

Fourteenth Amendments.  

 

Each of the witnesses that the trial court relied on to establish drug amounts 

attributable to appellant Romans for sentencing purposes testified because of a 

promise by the government of lenient treatment in connection with the witness’s 

own criminal wrongdoing.  Each of these witnesses were addicted to or using 
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controlled substances during the time period they testified about and all of these 

witnesses, admitted being addicted to controlled substances and their testimony in 

this case is highly suspect as a result of that fact.  All of the witnesses, with the 

exception of Darlene Goins, had been previously convicted of one or more 

criminal offenses and Darlene Goins admitted her own extensive involvement in 

the drug business for which she could have been prosecuted.  Appellant Romans 

Pre Sentence Report recommends a sentence at the higher tier of § 841(b)(1)(A). 

PART D.  SENTENCING OPTIONS Custody 78.  Statutory 

Provisions: The maximum term of imprisonment as to each count of 

conviction is 20 years, pursuant to 21 U.S.C. § 841(b)(1)(C).  This 

case involves more than 5 kilograms of cocaine.  There are no drug 

amounts charged in the Superseding Indictment.  Five kilograms of 

cocaine triggers the penalties found in 21 U.S.C. § 841(b)(1)(A), 

which require a minimum sentence of ten years imprisonment to a 

maximum of LIFE. 

 

In United States v. Zidell, 323 F.3d 412, 427-28 (6th Cir. 2003) this court 

held “In cases involving drug trafficking offenses tried before a jury, the United 

States Court of Appeals for the Sixth Circuit has interpreted the Apprendi rule as 

requiring that a defendant be sentenced within the default range set forth at 21 

U.S.C.S. § 841(b)(1)(C) -- i.e., not more than 20 years' imprisonment, increased to 

a 30-year maximum if the defendant has a prior felony drug conviction -- unless 

the jury determines beyond a reasonable doubt that the offense involved a quantity 
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of drugs that triggers an enhanced statutory maximum under 21 U.S.C.S. § 

841(b)(1)(A), 841(b)(1)(B).”   

In United States v. Copeland, 321 F.3d 582, 602 (6th Cir. 2003) this court 

stated:  

In considering this statutory scheme under Apprendi, this court has 

held that where a defendant is sentenced under the higher tiers of this 

scheme, that is, §§ 841(b)(1)(A) and (B), the quantity of drugs 

involved must be charged in the indictment and proved beyond a 

reasonable doubt; otherwise, the defendant should be sentenced to the 

lower sentencing range of § 841(b)(1)(C). See Ramirez, 242 F.3d at 

352 ("when a defendant is found guilty of violating 21 U.S.C. § 

841(a)(1), he must be sentenced under 21 U.S.C. § 841(b)(1)(C) 

unless the jury has found beyond a reasonable doubt that the 

defendant possessed the minimum amounts required by § 

841(b)(1)(A) and § 841(b)(1)(B)"); see also Flowal, 234 F.3d at 936. 

Furthermore, where drug quantity is not proved, and a defendant is 

sentenced to a term of years encompassed by both the lowest and 

highest tiers of the scheme, this court has found that this may 

constitute an Apprendi violation if the defendant can demonstrate that 

he was sentenced pursuant to one of the higher tiers of the statute. See 

United States v. Humphrey, 287 F.3d 422, 450 (6th Cir. 2002) ("If 

evidence in the record indicates that the judge thought herself 

constrained to sentence the defendant within the higher statutory 

range, such evidence will demonstrate a potential Apprendi 

violation").  Stated differently, this court has held that a defendant's 

rights under Apprendi are violated wherever he is made subject to a 

mandatory minimum sentence of the higher tiers of § 841(b), even 

where he is sentenced within range set forth in § 841(b)(1)(C).). 

 

 

In U.S. v. Darwich, 337 F.3d 645, 655 (6th Cir. 2003), this court stated “We 

cite these cases for the proposition that the subsections of § 841(b) require that the 

drug quantity be proved beyond a reasonable doubt or else the defendant can 
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receive only the default statutory-maximum penalty for offenses which do not state 

drug quantity.”  See generally United States v. Lopez, 309 F.3d 966, 970 (6th Cir. 

2002) (noting that because the jury did not find beyond a reasonable doubt the 

necessary cocaine amounts for sentencing under §§ 841(b)(1)(A) or 841(b)(1)(B), 

Apprendi would require that the defendant be sentenced under the default 

statutory-maximum provision for cocaine contained in § 841(b)(1)(C)).  Because 

Strayhorn requires the district court, when the defendant is subject to an enhanced 

sentence, to consider "the determination of drug quantity under § 841(b) . . . [as] an 

element of the offense rather than a sentencing factor,” . . . (citing United States v. 

Ramirez, 242 F.3d 348, 351 (6th Cir. 2001)).  Thus, for the purpose of establishing 

the statutory-maximum sentence for drug offenses, the drug amount must be 

proved beyond a reasonable doubt. United States v. Garcia, 252 F.3d 838, 842 (6th 

Cir. 2001).  The indictment charges an offense under title 21 § 846 to violate §841 

b)(1)(c), and carries a maximum sentence of 20 years.  The crime charged, as a 

matter of law, involves less than 500 grams of cocaine.  Appellant Romans does 

not dispute that through application of prior criminal record, role in the offense and 

other factors he can be sentenced up to 20 years for his conviction.  However the 

trial court did not sentence Appellant Romans under the drug quantities of 

841(b)(1)(C) because by default the statute involves drug amounts of less than 500 

grams.  Appellant Romans has one criminal history point for a simple assault in 
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which he was not represented by counsel.  The trial court opined that he had not 

performed in a leadership role yet Appellant Romans was sentenced to 148 months 

because the trial court following the presentence officer recommendations 

attributed 5.86 kg of cocaine to him.  This is a classic example of why drug 

amounts must be proven beyond a reasonable doubt; because in this case the court 

sentenced Appellant Romans under 841 (b)(1)(A), more than 5 kg., which carries a 

range of punishment of 10 years to life imprisonment instead of 841 (b)(1)(C).  

The decision of the trial court should be reversed and Appellant Romans should be 

sentenced under the provisions of 841(b)(1)(C) which provide for a base offense 

level of 22. 

 

The trial court erred in submitting transcripts N-1-ET, N-5-ET, N-9-ET, N-

18(a)-ET, and N-26(a)-ET, and N-30-ET to the jury when the parties did not 

stipulate to their accuracy, the Court did not have the transcriber attest to the 

accuracy and the court did not make a determination based on in camera 

comparison of the transcripts to the tapes. 

 

In the case at bar defense counsel made numerous and continuing objections 

to the governments use of the transcripts it prepared and that the tapes were so 

inaudible that their accuracy could not be determined.  The trial court refused to 

consider written motions to redact the tapes and transcripts and ordered defense 

counsel to “get with” the government to determine if a stipulation could be 

reached.  When a stipulation could not be reached the court ordered counsel for all 

parties to mark the objectionable portions of the transcripts and indicate the basis 
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for objection to each particular portion of the transcript.  The marked up transcripts 

were submitted to the court and none of the portions submitted for redaction by the 

defendants were approved.  Many of the portions that the defendants marked for 

redaction consisted of government agent Eddie Goins making self-serving false 

statements about the defendants while he was not in anyone’s presence.  This court 

has held that “Where transcripts are to be used at trial, the preferred practice is for 

the court not to submit transcripts to the jury unless the parties stipulate to their 

accuracy.”  United States v. Scarborough, 43 F.3d 1021, 1024 (6th Cir. 1995), 

United States v. Robinson, 707 F.2d 872, 876 (6th Cir. 1983).  The second-best 

method is for the transcriber to attest to the accuracy and the court to make a 

determination based on in camera comparison of the transcripts to the tapes.  

Wilkinson, 53 F.3d at 762; United States v. West, 948 F.2d 1042, 1044 (6th Cir. 

1991) (use of transcripts within the discretion of trial court when certain 

procedures are followed for determining their accuracy), cert. denied 502 U.S. 

1109 (1992).  In the case at bar no government agent testified as to the accuracy of 

the transcripts, there was no testimony corroborating the content of the transcripts 

and there was no indication that the court compared the tapes with the transcripts 

to determine that the transcripts accurately reflected the contents of the tapes.  

Although the trial court instructed the jury that if there was a discrepancy between 

the tapes and the transcript that the tape controlled, the trial court also instructed 
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the jury that it was within their discretion to determine whether the defendants 

adopted the statements made by Eddie Goins.  Defendants were denied any way to 

confront or cross-examine this evidence other than numerous overruled objections 

at trial.  

In United States v. West, 948 F.2d 1042, 1044 (U.S. App., 1991).  The court 

stated “Transcripts are typically used when a tape is of questionable clarity.  It is 

extremely important that in admitting and using transcripts, a foundation is laid 

demonstrating the accuracy of the tapes.” In U.S. v. Slade, 627 F.2d at 302, the 

court specifically addresses procedures to be used in admitting tapes.  We have 

adopted these procedures in Robinson I, and reiterate them below:   

It is within the trial court's discretion to allow the jury to use an 

accurate transcript "to assist them in listening to [a] tape." The 

need for a transcript tends to arise where . . . portions of a tape 

were relatively inaudible and the identity of speakers was not 

automatically clear to a listener. Because a transcript is only 

meant to be a guide to evidence--the tape being played--it is 

important that the judge instruct the jurors that their personal 

understanding of the tape supersedes the text in a transcript. . . 

. 

The ideal procedure for testing accuracy is to have the 

prosecution and defense attorneys stipulate to a transcript. 

When they cannot agree as to what is on tape, the second best 

alternative is for the trial court to make a pretrial determination 

of accuracy by reading the transcript against the tapes. In either 

situation the jury receives a transcript, certified as a correct 

version of the tape. A third alternative is to present the jury 

with two transcripts, containing both sides' versions, and let the 

jury determine which is more accurate. In this situation, 

because no one transcript is presented as "correct," the judge 
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“need not necessarily listen to the tapes or pass on the accuracy 

of any transcript.”  Slade, 627 F.2d at 302 (citations omitted). 

Whenever transcripts are used, the person transcribing the tapes should 

testify concerning the accuracy of the transcripts and the method used in 

transcribing the tapes. Hughes, 895 F.2d at 1147.  The transcriber did not testify in 

this case and there was no indication that the court performed an in camera review 

of the tapes and transcripts to determine their accuracy.  Therefore use of the 

transcripts by the jury should not have been permitted and this court should reverse 

the decision of the trial court.     

The trial court erred by admitting statements allegedly made by unindicted 

co-conspirators without first making a finding that a conspiracy existed 

between the person and the defendant on trial and that the statement was 

made in furtherance of the conspiracy. 

 

Under United States v. Enright, 579 F.2d 980 (6th Cir. 1978), the 

determination of whether an extra-judicial statement is a co-conspirator statement 

under rule 801(d)(2)(E) is to be made by the court as set out in Fed. R. Evid. 

104(a). Under Enright, the statement can be admitted (assuming it is relevant) as 

nonhearsay if the trial judge finds by a preponderance of the evidence that a 

conspiracy existed, that the defendant against whom the hearsay is offered was a 

member of the conspiracy, and that the hearsay statement was made in furtherance 

of the conspiracy.  In Anthony v. Dewitt, 295 F.3d 554, 561-563 (U.S. App., 2002) 

the court stated:  
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“The Supreme Court has established a two-part test for determining 

whether hearsay is admissible under the Confrontation Clause.”  Hill 

v. Brigano, 199 F.3d 833, 845-46 (6th Cir. 1999), cert. denied, 529 

U.S. 1134, 146 L. Ed. 2d 964, 120 S. Ct. 2015 (2000) (citing Ohio v. 

Roberts, 448 U.S. 56, 65, 65 L. Ed. 2d 597, 100 S. Ct. 2531, 17 Ohio 

Op. 3d 240 (1980)).  Hearsay evidence is admissible only where (1) 

the declarant is unavailable, and (2) the hearsay statement bears 

adequate "indicia of reliability.”  Hill, 199 F.3d at 846 (citing Ohio v. 

Roberts, 448 U.S. at 65).   . . .   Out-of-court statements that do not fit 

within a firmly rooted hearsay exception do not violate the 

Confrontation Clause if they possess “particularized guarantees of 

trustworthiness.”  United States v. Tocco, 200 F.3d 401, 416 (6th Cir. 

2000) (quoting Lilly, 527 U.S. at 126).  The guarantees must be 

inherent in the circumstances surrounding the testimony itself; it is 

insufficient that other evidence corroborates it.  Id.  In Dutton, the 

Supreme Court identified factors “widely viewed as determinative of 

whether a statement may be placed before the jury though there is no 

confrontation of the declarant.”  400 U.S. at 89.  These factors 

include: (1) whether the hearsay statement contained an express 

assertion of past fact, (2) whether the declarant had personal 

knowledge of the fact asserted, (3) whether the possibility that the 

statement was based upon a faulty recollection is remote in the 

extreme, and (4) whether the circumstances surrounding the statement 

make it likely that the declarant fabricated the assertion of fact.  

Dutton, 400 U.S. at 88-89. 

 

 

 

*Remainder omitted for length. 
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CONCLUSION 

 

 

*Omitted for length 
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