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INTRODUCTION AND STATEMENT OF INTEREST

Pursuant to Tennessee Rule of Appellate Procedure 31 and Order of this Court, the 

Tennessee Sheriffs’ Association (the “Association”) submits this brief as an amicus curiae. The 

Association does not seek to participate in oral argument. As permitted by Tennessee Rule of 

Appellate Procedure 27(b), the Association defers to the jurisdictional statement, the statement of 

the issues, the statement of the case, the statement of the facts, and the standard of review as set 

forth in the principal and supplemental briefs of the parties, Jason Ray (Plaintiff/Petitioner) and 

Madison County, Tennessee (Defendant/Respondent).

The Tennessee Sheriffs’ Association was founded in 1971 as a registered non-profit 

educational organization comprised of sheriffs across the state. As a non-profit educational 

organization, the Association exists for the benefit of all law-abiding citizens of Tennessee. 

Specifically, the goals of the Association are to promote effective law enforcement; maintain a 

high level of ethical conduct on the part of all sheriffs, their deputies, and their jail administrators; 

provide a forum for the exchange of knowledge and experience among all sheriffs; establish the 

highest degree of association and cooperation among law-enforcing agencies across the state; 

educate all sheriffs about the laws of Tennessee pertaining to the apprehension and prosecution of 

persons violating the laws of Tennessee; improve and encourage efficiency in the administration 

of sheriffs’ offices; and protect the welfare and interest of the members of the Association. The 

Association’s mission is carried out by a director under the supervision of an executive committee.

In this case, the Association has an interest in securing a level of “flexible uniformity” 

across the state in relation to the calculation of sentence credits that may be earned by persons who 

have violated the laws of Tennessee and have been committed to the authority and supervision of 

the sheriffs of the various counties. In addition, the Association has an interest in maintaining the



authority of the state’s sheriffs to oversee the day-to-day operations of the various jails and 

workhouses in accordance with sentencing judgments and orders issued by the state’s trial court 

judges. The Association, through its sheriffs, deputies, and jail administrators, is uniquely able to 

inform this Court as to how the sentencing statutes and trial court judgments are currently being 

carried out by the various sheriffs’ departments and to advise this Court how its decision may 

affect law-enforcing agencies across the state. Finally, the Association can assist the Court in 

understanding why the circumstances of this case do not warrant any changes to the current system 

that is operating effectively between the trial courts and the sheriffs.

SUMMARY OF THE ARGUMENT

The Tennessee Sheriffs’ Association respectfully requests the Court’s consideration of its 

positions on the two certified issues identified in the Court’s Order of December 21, 2016:

1. Tennessee sentencing courts possess the ultimate authority to determine the eligibility of a
i

felon sentenced to serve a split confinement sentence in a local jail or workhouse to 

participate in a trusty work program and, therefore, be entitled to work credits under 

Tennessee Code Annotated sections 41-2-146 or 41-2-147.

2. In the event a Tennessee sentencing court issues an improper or potentially improper 

sentence, a sheriff does not have a duty under Rule 36.1 of the Tennessee Rules of Criminal 

Procedure or any other Tennessee law to challenge the sentence.

The Association takes no position on the additional underlying issues raised by the Court in its 

Order; however, the Association will explain to the Court how Tennessee sheriffs are fulfilling 

and will continue to fulfill their duty to exercise their ultimate authority over the state’s jails and 

workhouses in accordance with the sentencing judgments and orders issued by Tennessee courts.
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ARGUMENT

The certified questions presented in this case are not entirely new. In a 2009 decision, this 

Court thoroughly addressed the respective duties of Tennessee sheriffs and Tennessee trial courts 

in relation to the enforcement and calculation of split confinement sentences when an inmate is 

incarcerated in a local jail or workhouse:

We accepted a question of law certified by the United States District Court for the 
Western District of Tennessee: whether Tennessee Code Annotated section 8-8- 
201(a)(3) imposes any duty upon a Tennessee sheriff to calculate the release date 
and order the release of a Tennessee Department of Correction (“TDOC”) prisoner 
who is serving a period of incarceration in a county jail. We answer that question 
in the negative. We also conclude that, notwithstanding erroneous information 
contained in the relevant judgment orders of conviction entered against Plaintiff, 
the trial court imposed a sentence of split confinement on Plaintiff. See Tenn. Code 
Ann. § 40-35-306(a) (2006). Sentences of split confinement are required by 
Tennessee Code Annotated section 40-35-314(a) to be served in a local jail or 
workhouse. Plaintiff was not, therefore, a TDOC prisoner. We hold that Tennessee 
Code Annotated section 8-8-201(a)(l) & (3) does impose a duty upon the sheriff to 
calculate the release date and order the release of prisoners sentenced to a sentence 
of split confinement.

Shorts v. Bartholomew, 278 S.W.3d 268,270-71 (Tenn. 2009). The Court reached this conclusion 

distinguishing between the roles of trial courts (imposing sentences of split confinement) and 

sheriffs (calculating release dates for prisoners sentenced to split confinement) despite its 

acknowledgement that “the existing statutes are inconsistent and overlapping, while at the same 

time leaving gaps concerning the responsibility for sentence calculation and release in all 

situations.” Id. at 282.

There can be no question that the existing statutes are still inconsistent and overlapping, 

and are still a source of confusion for litigants and courts. That said, the Supreme Court has 

successfully navigated this area of the law before, and now has the opportunity to again clarify the 

responsibilities of Tennessee sheriffs when faithfully carrying out the sentencing judgments and 

orders of Tennessee trial judges. The standard canons of statutory construction that guided the
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Court in Shorts should be employed in this case to reach a similar conclusion: once a Tennessee 

trial court imposes the terms of a split confinement sentence, the responsible sheriff has various 

duties related to keeping and maintaining the prisoner in accordance with the judgment order of 

the court. The sheriffs across the state are already fulfilling these statutory duties and should not 

be burdened with the additional responsibility of challenging an improper or potentially improper 

sentence.

I. Tennessee trial court judges have the ultimate authority to impose a split 
confinement sentence, including the defendant’s eligibility to participate in “work 
release, furlough, trusty status or related rehabilitative programs.”

It is well settled that Tennessee trial courts have broad discretion in fashioning sentences 

so long as they are within the applicable range and consistent with the overall purposes and 

principles of sentencing set forth in the Tennessee Code. State v. Bise, 380 S.W.3d 682, 706-07 

(Tenn. 2012). Although the particular sentencing statutes at issue in this case are less clear, the 

Association agrees with the statutory analysis presented in the principal and supplemental briefs 

of the Defendant/Respondent, Madison County, leading to the conclusion that trial courts do have 

the authority to restrict (but not eliminate) an inmate’s eligibility for “work release, furlough, trusty 

status or related rehabilitative programs.” See Tenn. Code Ann. §§ 40-35-211, 40-35-212, 40-35- 

302, 40-35-306, 40-35-314, 41-2-123, 41-2-146, 41-2-147, 41-2-150. The Association will not 

burden the Court by asserting duplicative arguments on this point.

II. Tennessee sheriffs have the ultimate authority to determine whether to allow an 
inmate to participate in “work release, furlough, trusty status or related 
rehabilitative programs,” so long as the inmate is eligible for such programs 
pursuant to a trial court order.

While Tennessee courts have the ultimate authority to determine the length, range, and 

manner of service of a defendant’s sentence, see Bise. 380 S.W.3d at 708, Tennessee sheriffs have
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the ultimate authority to oversee the implementation and calculation of that sentence once the 

defendant becomes an inmate in a Tennessee jail or workhouse, see Tenn. Code Ann, § 8-8-201; 

Shorts, 278 S.W.3d at 281-82. This authority of the sheriffs to maintain the day-to-day operations 

of their facilities necessarily includes their discretion to put inmates to work or to keep them in 

continuous confinement. The sheriffs’ decisions in this regard are based upon a multitude of 

considerations, including but not limited to the trial court’s sentencing judgment or order; the 

inmate’s prior history, if any, of behavior during incarceration; the nature of work, work-related, 

trusty, or rehabilitative programs, if any, that are offered at a particular facility; and the availability 

of jobs in, around, or outside a particular facility. Simply put, there is no “one-size-fits-all” method 

for how an inmate’s sentence should be implemented or calculated by the sheriffs.

In light of the need for “flexible uniformity” throughout the various Tennessee sheriffs’ 

departments, the Association respectfully sets forth three reasons why the sheriffs should retain 

their statutory authority to exercise discretion in implementing and calculating the sentences 

imposed by Tennessee courts. First, while the split confinement and misdemeanor statutes clearly 

contemplate that a sentencing court may restrict an inmate’s eligibility for “work release, furlough, 

trusty status or related rehabilitative programs” as a prerequisite to actually participating in such 

programs, the statutes and case law are equally clear that Tennessee sheriffs can choose whether 

to allow an otherwise eligible inmate to participate in any of these programs. Second, the 

“eligibility” referred to in the sentencing statutes is directly tied to “work release, furlough, trusty 

status or related rehabilitative programs”; thus, an inmate’s eligibility for the specified programs, 

as determined by the sentencing court, has no bearing on the sheriffs’ authority over all other 

aspects of their facilities, including the discretion to allow (or not allow) an inmate to perform 

tasks in and around the jail without earning work credits. Finally, nothing about the facts or nature
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of this case requires this Court to change the status quo for the sheriffs’ implementation or 

calculation of inmates’ sentences and work credits pursuant to the trial courts’ judgments or orders.

A. Once an inmate becomes eligible for work release, trusty status, or another 
work-related program, nothing prohibits a sheriff from exercising his or her 
discretion to allow or prohibit the inmate from participating in such programs 
and earning work credits.

This Court has repeatedly recognized a sheriffs broad statutory duties and general 

authority to “[t]ake charge and custody of the jail of the sheriffs county, and of the prisoners 

therein; [and to] receive those lawfully committed, and keep them personally, or by deputies or 

jailer, until discharged by law.” Tenn. Code Ann. § 8-8-201(a)(3); see, e.g.. Renteria-Villegas v. 

Metro. Gov’t of Nashville & Davidson Cntv.. 382 S.W.3d 318, 321-22 (Tenn. 2012) (referencing 

over 100 sections of the Tennessee Code that detail the sheriffs’ “broad general powers”); Shorts. 

278 S.W.3d at 276-77 (“[I]t is without question that the sheriff is a constitutional officer and the 

Tennessee Constitution grants such officers the control of the county jail and the custody of 

prisoners.”). Likewise, numerous statutes grant the sheriffs discretion in the exercise of their 

duties, particularly as to the implementation and calculation of sentences and sentence credits. See, 

e.g., Tenn. Code Ann. § 40-35-302(c) (“[NJothing in this section shall be construed as prohibiting 

a defendant, in the discretion of the workhouse superintendent or sheriff from participating in 

work crews during the time the defendant is to be continuously confined.” (Emphasis added.)); id. 

§ 40-35-302(d) (“When the defendant has served the required percentage, the administrative 

authority governing the rehabilitative program shall have the authority, in its discretion, to place 

the defendant in the programs as provided by law.” (Emphasis added.)); id. § 40-35-501(a)(l) 

(“[NJothing in this section shall be construed as prohibiting the offender, in the discretion of the 

commissioner or sheriff, from participating in work crews that are under direct guard supervision.” 

(Emphasis added.)); accord |d. § 41-21-236(a)(3) (“Sentence credits shall not be earned or credited
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automatically, but rather shall be awarded on a monthly basis to an inmate at the discretion of the 

responsible warden in accordance with the criteria established by the department....” (Emphasis

added.)).

As relevant to this case, the statutory discretion awarded to Tennessee sheriffs includes the 

decision whether to allow an otherwise eligible inmate to actually participate in the program or 

programs for which he has become eligible. The statute pertaining to felons sentenced to less than 

one year in a county jail or workhouse (as Mr. Ray was in this case) provides that “[ujpon the 

defendant becoming eligible for work release, furlough, trusty status or related rehabilitative 

programs as specified in [section] 40-35-302(d), the defendant may be placed in the programs by 

the sheriff or administrative authority having jurisdiction over the local jail or workhouse.” Id. § 

40-35-211(3) (emphasis added). The statute pertaining to misdemeanor sentences similarly 

provides that after a defendant has served the fixed percentage of continuous confinement as 

designated in a trial court’s judgment order, “the defendant shall b z eligible for consideration for 

work release, furlough, trusty status and related rehabilitative programs.” Id § 40-35-302(d) 

(emphasis added). The same subsection further provides for a sheriffs discretion “to place the 

defendant” in a program for which he is eligible. Id. Likewise, the general statute entitled 

“Eligibility; credits; calculation” acknowledges that once an inmate “has become eligible for work 

related programs,” the sheriff who has custody over that inmate is then “authorized to permit” the 

inmate to participate in such programs. Id. § 41-2-147; see also id. § 41-2-146 (authorizing sheriffs 

“to permit” prisoners to participate in work programs through an agreement with the Tennessee 

Department of Correction).

Perhaps most importantly, the specific statute governing “Work programs; required 

participation; exceptions” first provides that any person serving time in a county jail or workhouse
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“shall be required to participate in work programs during the period of the person’s incarceration,” 

id. § 41-2-150(a); the very next subsection of the statute, however, explicitly reserves a sheriffs 

authority to prevent an inmate from participating in work programs if such restriction, “in the 

opinion of the sheriff,” is necessary, id. § 41 -2-150(b). Section 40-35-314, governing “Local jails 

or workhouses,” provides a nearly identical statutory scheme: inmates serving felony sentences in 

a county jail or workhouse are generally required, as part of the sentence imposed by the trial court, 

“to participate in any work program operated by the jail or workhouse in which the defendant is 

incarcerated,” id. § 40-35-314(g)(1), except that “/t]he sheriff may opt the county out of [these] 

requirements ... if the sheriffs local jail or workhouse does not operate a work program or ... if 

... the increased number of inmates participating would exceed the sheriffs ability to provide 

security, transportation, or requested work projects,” id. § 40-35-314(g)(2).

The fact that a sheriff is not even required to operate a work program at all, coupled with 

the numerous other statutes referencing the sheriffs’ broad discretion and authority to consider, 

permit, or place their prisoners in programs for which they may be eligible, demonstrates the 

legislature’s intent to leave the day-to-day operations of the county jails and workhouses solely in 

the hands of our capable sheriffs. This conclusion, while amply supported by the plain language 

of the statutes read either in isolation or in combination, is further supported as a practical matter 

by at least one decision of this Court. Reviewing a similar situation between the Tennessee 

Department of Correction (“TDOC”) and the Tennessee Board of Probation and Parole (“TBPP”), 

this Court has recognized the distinction between parole-eligibility and parol e-release. Shorts. 278 

S.W.3d at 278. The Court explained that

[ejarly release for... prisoners [who are eligible for parole] is not automatic; rather, 
whether an inmate who becomes eligible for parole is actually released on parole is 
a decision entrusted to the sole discretion of the TBPP, an entity independent of the 
TDOC.... [Although the TBPP is responsible for making the decision of whether
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or not to grant parole to an eligible inmate, it is the TDOC that is responsible for 
determining whether a parole-eligible defendant has reached that point of time at 
which he may be considered for release on parole.

Id. The Court went on to hold that, after reading all of the relevant statutes in pari materia, the

TDOC was clearly entrusted with determining a prisoner's release eligibility, whereas the TBPP

retained the ultimate authority “to decide whether to actually grant parole.” Id. at 279.

Although this part of the Court’s analysis in Shorts was related to the TDOC’s 

responsibilities of implementing and calculating parole-eligible sentences for purposes of parole- 

release decisions made by the TBPP, the same logical reasoning should apply to the Tennessee 

sheriffs’ responsibilities of implementing and calculating split confinement sentences pursuant to 

the eligibility requirements set forth in sentencing judgments and orders of Tennessee trial courts. 

Both scenarios contemplate a prisoner’s eligibility for probation, parole, trusty status, furlough, or 

work-release programs as a prerequisite to a decision being made as to whether that prisoner will 

actually be released and given probation, parole, trusty status, furlough, or work-related 

responsibilities in the community. When a TDOC prisoner is involved, the TDOC is responsible 

for determining whether the prisoner has become eligible for parole; notably, however, it is the 

TBPP that is then authorized to exercise its discretion in determining whether an eligible prisoner 

will be paroled. Similarly here, when a prisoner is sentenced to a Tennessee jail or workhouse, the 

sentencing judge is responsible for determining whether the prisoner must serve a percentage of 

time in continuous confinement prior to becoming eligible for work release, trusty status, or related 

programs; the responsible sheriff then calculates the prisoner’s day-to-day service and ultimately 

exercises his discretion in determining whether an eligible prisoner can or should be placed in a 

work release, trusty, or related position.
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This combination of statutory and case law clearly supports the Association’s position, 

echoed in the principal and supplemental briefs of Madison County, that Tennessee sheriffs 

possess significant and sole discretion in deciding whether eligible prisoners will be allowed to 

participate in programs that entitle them to earn two-for-one work credits. Simply put, the mere 

fact that a prisoner may be eligible for work release, furlough, trusty status, or a related program 

in no way requires a sheriff to grant the prisoner leave to participate in such programs.

B. Regardless of an inmate’s eligibility to participate in work release, trusty 
status, or other work-related programs, nothing prohibits a sheriff from 
exercising his or her discretion to allow or prohibit the inmate from “working” 
in a role that does not require work release or trusty status and does not entitle 
the inmate to receive work credits.

Just as a sheriff is not required to allow an eligible prisoner to participate in work release, 

trusty, or similar work-related programs, nor is a sheriff prohibited from requiring or allowing an 

otherwise ineligible prisoner from “working” in and around the jail or workhouse in roles that do 

not require trusty status, release into the community, or even release into the facility’s general 

population. The Association recognizes there is a somewhat fine-line distinction between “work 

release, furlough, trusty status or related rehabilitative programs”—all of which require some level 

of eligibility prior to participation and may entitle a participating inmate to earn two-for-one 

sentencing credits—and general in-house “work crews,” “work detail,” or other “work” duties that 

do not require prior eligibility through a court order, do not require release into the community, 

and do not entitle a participating inmate to earn two-for-one sentencing credits. The sheriffs who 

operate our county jails and workhouses are in the best (and only) position to determine whether 

to allow an inmate to perform tasks in and around their facilities, under direct guard supervision, 

without releasing the inmate into the community or otherwise authorizing the inmate to participate
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in any type of program that would infringe upon the trial court’s authority to restrict the inmate’s 

eligibility for “work release, furlough, trusty status or related rehabilitative programs.”

In the various statutes cited by the parties in this case, the inmate’s “eligibility” that may 

be restricted by a trial court’s sentencing decision is directly tied to probation, parole, general 

release, or formal “work release, furlough, trusty status or related rehabilitative programs.” See, 

e.g., Tenn. Code Ann. § 40-35-211(3) (eligibility of felons serving less than one year in a county 

jail or workhouse to participate in “work release, furlough, trusty status or related rehabilitative 

programs”); id. § 40-35-212(b)(2) (eligibility for probation under split confinement); id § 40-35- 

302(d) (eligibility of persons serving misdemeanor sentences to participate in “work release, 

furlough, trusty status or related rehabilitative programs”); id. § 40-35-302(e) (eligibility for 

misdemeanant probation); id. § 40-35-306 (eligibility for split confinement or “shock probation”); 

id. § 40-35-307 (eligibility for probation and periodic confinement); id. § 40-35-314(b)(l) 

(eligibility “for all programs except parole” (emphasis added)); id § 40-35-314, Tennessee 

Sentencing Commission cmts. (“Subsection (b) . . . permits the trial judge to specify an earlier 

eligibility date for all rehabilitative programs except for parole.” (Emphasis added.)); id § 40-35- 

314, Tennessee Sentencing Commission cmts. (“Subsection (f) permits the court to specify an 

earlier percentage of eligibility for rehabilitative programs, other than parole . . . .” (Emphasis 

added.)); id. § 40-35-314(c) (eligibility for probation); id. § 40-35-501 (eligibility for parole, 

probation, and general release); id. § 41-2-147 (eligibility for “work related programs” pursuant to 

sections 40-35-302, -306, -307, and -314).

Notably, several of those same statutes, while setting forth certain eligibility requirements 

for probation, parole, general release, and formal “work release, furlough, trusty status or related 

rehabilitative programs,” also provide the caveat that sheriffs are not prohibited from requiring all



inmates to “work” during their period of confinement. See, e.g., Tenn. Code Ann. § 40-35-302(c) 

(“[NJothing in this section shall be construed as prohibiting a defendant, in the discretion of the 

workhouse superintendent or sheriff, from participating in work crews . . . .”); id. § 40-35-501 

(“[NJothing in this section shall be construed as prohibiting the offender, in the discretion of the 

commissioner or sheriff, from participating in work crews that are under direct guard 

supervision.”). These general “work crews,” which may take any number of forms depending on 

the particular facility, are distinguishable from specific “work release” programs, which “include]] 

any assignment to a work crew in which a prisoner is permitted to go out into the community, 

whether supervised or unsupervised.” Id. § 40-35-315(b)(2) (emphasis added). Although an 

eligible inmate is entitled to receive two-for-one work credits when allowed to participate in formal 

“work release” or “work related programs,” no other type of “work” performed by an inmate 

implicates the two-for-one sentencing credits. See id. §§ 41-2-146(b) (providing that when a 

prisoner is authorized to participate in “work programs” through a sheriffs agreement with the 

TDOC, “[wjork performed by the prisoner under this section shall be credited toward reduction of 

the prisoner’s sentence” on a two-for-one basis), -147(b) (providing that when a prisoner is 

authorized to participate in “work related programs” requiring prior eligibility or release into the 

community, “[wjork performed by the prisoner under this section shall be credited toward 

reduction of the prisoner’s sentence” on a two-for-one basis). (Emphases added.)

Although these statutes may appear contradictory at first glance, they actually complement 

each other by recognizing the sheriffs’ statutory duty to implement and calculate sentences 

imposed by trial courts while retaining the sheriffs’ discretion to oversee the day-to-day operations 

of their jails and workhouses. As noted above, the key distinction here is between the formal “work 

release, furlough, trusty status or related rehabilitative programs”—all of which require some level
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of eligibility prior to participation and may entitle a participating inmate to earn two-for-one 

sentencing credits—and general in-house “work crews,” “work detail,” or other “work” duties that 

do not require prior eligibility through a court order, do not require release into the community, 

and do not entitle a participating inmate to earn the two-for-one credits. Thus, even if an inmate is 

ineligible for work release, trusty status, or another work-related program due to restrictions set 

forth in a trial court’s sentencing judgment, nothing in the statutory scheme prohibits a sheriff from 

requiring that inmate to perform tasks such as cleaning his cell, changing a light bulb, taking out 

the trash, etc. Furthermore, only “work release,” trusty status, or formal “work programs” entitle 

the inmate to earn work credits as a reduction of his sentence. Thus, so long as the work is 

performed by the inmate under direct guard supervision and does not require prior eligibility or 

release into the community, the sheriffs have the statutory authority and discretion to “work” the 

inmate without providing two-for-one work credits and without infringing upon the sentencing 

judgments and orders of Tennessee trial courts.

C. Tennessee sheriffs are already complying with their duty to implement and 
calculate split confinement sentences in such a way that does not conflict with 
the judgments and orders issued by Tennessee trial courts.

This Court has previously determined that Tennessee sheriffs have a statutory duty “to 

enforce the terms of a judgment ordering a sentence of split confinement.” Shorts. 278 S.W.3d at 

282 (citing Tenn. Code Ann. § 8-8-201(a)(3)). “This duty includes noting the term of confinement 

provided for in the judgment order, crediting the prisoner for time served as indicated on the 

judgment order, calculating any credits that may be earned, and timely releasing the prisoner at 

the conclusion of the period of confinement ordered.” Id. (emphases added). Mr. Ray relied on 

Shorts in the district court to argue that “Tennessee sheriffs and their designees ha[ve] an 

obligation to calculate credits earned by inmates serving split confinement sentences, apply those
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credits[,] and release them in a timely fashion.” Ray v. Madison Cntv., No. 15-1015, 2016 WL 

1056598, at *8 (W.D. Tenn. Mar. 16, 2016). According to Mr. Ray, therefore, the Madison County 

Sheriffs “officers should have applied the [two-for-one work] credits despite Judge Allen’s 

instruction.” Id. at *9.

As the district court properly noted, however, Mr. Ray’s reliance on Shorts actually 

undermines his own argument, misconstrues the Court’s holding in that case, and contradicts well- 

established practices between the various sheriffs and trial courts of this state. Several actions by 

the Madison County Sheriff in this case illustrate how a sheriffs calculation (or even 

miscalculation) of a split confinement sentence can be reconciled with a trial court’s order 

restricting the inmate’s eligibility for certain programs. According to the terms of Judge Allen’s 

sentencing order, Mr. Ray was sentenced to split confinement and was not entitled to earn work 

credits until he had served 75% of his sentence. However, the disposition sheet received by the 

sheriff (and signed by Judge Allen) did not include any restrictions against trusty status or work 

release eligibility, and Mr. Ray was subsequently placed in a trusty role. When it later became 

known to the sheriff that the disposition sheet did not accurately reflect the trial court’s judgment 

order, the sheriff sought clarification from Judge Allen and, upon learning that Mr. Ray was not 

yet eligible for trusty status or work credits, agreed that Mr. Ray would no longer receive work 

credits so that the sheriffs calculation of Mr. Ray’s sentence would be in compliance with Judge 

Allen’s order, as opposed to the inaccurate disposition sheet.

In summary, this case provides factual evidence that Tennessee sheriffs are aware of their 

duty to calculate sentences in accordance with the terms of trial court judgment orders, they 

understand the difference between eligible and ineligible prisoners, and they are faithfully 

exercising their authority over the local jails and workhouses of this state. Although mistakes may

14



happen on rare occasions, one aberrant error should not rouse a statewide inquisition of established 

policies and procedures that have been developed through years of statutory authorization Judicial 

interpretation, and law-enforcement education.

III. Tennessee sheriffs do not have any duty to challenge an inmate’s improper or 
potentially improper sentence.

As this Court has acknowledged, there are more than 100 statutes in the Tennessee Code

that set forth the duties of the sheriffs in this state. Renteria-Villegas. 382 S.W.3d at 321-22. Not

one of those statutes, however, imposes on sheriffs a duty to challenge an improper or potentially

improper sentence. To the contrary, the sheriffs have a “duty to see that the orders of the courts,

including judgment orders, are enforced.” Shorts. 278 S.W.3d at 281 (citing Tenn. Code Ann. § 8-

8-201(a)(l)). As discussed at length above, this same statute

impose[s] a duty upon a Tennessee sheriff to enforce the terms of a judgment 
ordering a sentence of split confinement. This duty includes noting the term of 
confinement provided for in the judgment order, crediting the prisoner for time 
served as indicated on the judgment order, calculating any credits that may be 
earned, and timely releasing the prisoner at the conclusion of the period of 
confinement ordered.

Id. at 282 (citing Tenn. Code Ann. § 8-8-201 (a)(1)).

These statutes and cases fully support the Association’s position that sheriffs are neither 

obligated nor expected to challenge the authority of a court to impose a sentence. In fact, the closest 

that this Court has come to even considering such a duty lends further support to this conclusion. 

Referring to an opinion of the United States District Court for the Western District of Tennessee, 

this Court has commented in dicta that “a jailer might have some obligation to investigate a claim 

of illegal detention.” Id. at 273 (emphases added). Thus, even if a sheriff would have an obligation 

to investigate a claim that a sentence is improper—an obligation that has never been recognized in 

this state—the fact that a claim must exist in the first place indicates that the sheriff would not be
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required to raise such a challenge sua sponte. Moreover, as evidenced by this case, even without a 

duty to “challenge” an improper or potentially improper sentence, Tennessee sheriffs are already 

carrying out their responsibilities to oversee the proper implementation of sentencing judgments 

and orders by contacting prosecutors, defense attorneys, or judges for clarification when necessary. 

See Ray, 2016 WL 1056598, at *2 (“If there are discrepancies between the forms or questions 

about the sentence, the attorneys or the judge are contacted for clarification.”). Nothing in the 

sheriffs’ statutory duties, nor any of the case law interpreting those duties, requires the sheriffs to 

do anything more.

Finally, just as the statutes and case law are silent as to a sheriffs duty to challenge an 

improper or potentially improper sentence, so too is Tennessee Rule of Criminal Procedure 36.1, 

which sets forth the appropriate procedures for correcting an illegal sentence. Notably, “Rule 36.1 

was adopted to provide a mechanism for the defendant or the State to seek to correct an illegal 

sentence.” Tenn. R. Crim. P. 36.1, Advisory Commission cmt. (emphasis added). Every section of 

the rule identifying the parties permitted to file a motion to correct an illegal sentence refers to the 

criminal defendant and the State of Tennessee. Tenn. R. Crim. P. 36.1(a)(1), (d), (f). The language 

of the rule further contemplates that the motion will be filed by the specific defendant who was a 

party to the proceedings “in the trial court in which the judgment of conviction was entered.” Tenn. 

R. Crim. P. 36.1(a)(1). Once the trial court rules on the motion, both the defendant and the State 

are permitted to seek an appeal. Tenn. R. Crim. P. 36.1(f).

Not only does Rule 36.1 omit any reference to a sheriff or any other person or government 

entity, it explicitly limits its terms to criminal defendants and the State of Tennessee as the 

prosecuting authority. To somehow read into Rule 36.1 a duty on sheriffs to challenge an improper
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or potentially improper sentence would directly contradict the plain language of the rule and the 

abundant statutory and case law requiring sheriffs to enforce the judgment orders of the courts.

CONCLUSION

The Tennessee Sheriffs’ Association respectfully requests this Court’s consideration of its 

position in this case and as it relates to the statutory discretion and authority of the state’s sheriffs 

in general. Most importantly, while the Association acknowledges the authority of Tennessee trial 

courts to impose sentences of split confinement, including restrictions on a prisoner’s eligibility 

for certain work-related programs, Tennessee sheriffs must be permitted to exercise their ultimate 

duty and authority to oversee the day-to-day operations of local jails and workhouses. The sheriffs’ 

duties necessarily include the discretion to calculate sentences and sentence credits in any manner 

that does not conflict with the judgment order of a court. Thus, so long as a sheriff is in compliance 

with a sentencing court’s order, nothing in the statutes, cases, or rules obligates or even permits 

the sheriff to challenge the judgment of the court.

Respectfully submitted

C
IrennanM. Wingerter, TN Bar 1^. 031405

East Tennessee Appellate Litigation, PLLC 
2300 Sanderson Road, Knoxville, TN 37921 
(865) 888-0529 || brennan@etal-law.com 
Counsel for the amicus curiae,
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JURISDICTIONAL STATEMENT 

The Court of Criminal Appeals issued its majority and concurring 
opinions on January 28, 2021. State v. Dagnan, No. M2020-00152-CCA-
R3-CD, 2021 WL 289010 (Tenn. Crim. App. Jan. 28, 2021). No petition to 
rehear was filed by either party. This Application is timely and properly 
before the Court. See Tenn. R. App. P. 11(b). 
  

https://1.next.westlaw.com/Document/Ifdc47b9061fb11eb9125b33edbbb3b4d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=2021+WL+289010
https://1.next.westlaw.com/Document/NDE8927A035B611E78795AC032837B7FD/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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INTRODUCTION 

Criminal defendants whose probation has been revoked have the 
right to appeal the trial court’s revocation decision to the Court of 
Criminal Appeals. This right appears to include appellate review of two 
issues: (1) whether the trial court erred in determining that a probation 
violation occurred, and, if the violation itself is supported by substantial 
evidence in the record, then (2) whether the trial court erred in imposing 
the consequence for that violation. The Court of Criminal Appeals (citing 
the Tennessee Supreme Court) has, at times, described these two facets 
of the probation revocation process as requiring two separate exercises of 
discretion by the trial court. 

In Mr. Dagnan’s case, however, the three judges on this Court of 
Criminal Appeals panel did not agree that the “second exercise of 
discretion” or second facet of the revocation process—a hearing to 
determine the appropriate consequence for a probation violation—is 
required. This ever-widening split in the Court of Criminal Appeals 
deters defendants and defense attorneys from pursuing the right of 
appeal in probation revocation cases because a loss is essentially 
guaranteed regardless of the standard that is applied. For those cases 
that are appealed, there is no guarantee that the particular panel of 
appellate judges will apply the abuse of discretion standard to the second 
facet of the probation revocation process. And even when the abuse of 
discretion standard is applied to the second facet, appellate review is 
effectively meaningless because the Court of Criminal Appeals has never 
held that a trial court acted arbitrarily, failed to make an intelligent and 
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conscientious decision, reached an illogical conclusion, or caused an 
injustice in determining that full revocation and total incarceration was 
the appropriate consequence for a probation violation—regardless of the 
individual defendant’s characteristics or the particular circumstances 
leading to the violation. 

As a result, the current system has given probation violators a right 
without a remedy and has immunized trial courts’ revocation decisions 
from any meaningful appellate scrutiny. This is causing a massive waste 
of money in Tennessee’s judicial and prison systems, and enormous 
amounts of frustration among criminal defendants, their attorneys, the 
attorneys for the State, and the judges on the Court of Criminal Appeals. 
This Court should grant review to settle the debate over what the right 
of appeal really means for probation violators, to guide the lower courts 
in deciding and reviewing the appropriate consequences for probation 
violations, and to exercise its supervisory authority over the role of the 
judiciary in implementing the recommendations of the Criminal Justice 
Investment Task Force commissioned in 2019 by Governor Bill Lee.  
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QUESTIONS PRESENTED FOR REVIEW 

The Presiding Judge of the Court of Criminal Appeals recently 
commented that most probation revocation appeals are Rule 20 opinions, 
that there has never been a reversal for abuse of discretion in a probation 
revocation case, and that the Interim Report published by Governor Lee’s 
Criminal Justice Investment Task Force cannot be used to guide 
revocation decisions because it does not have the force of law. State v. 

White, No. W2020-00857-CCA-R3-CD (heard Dec. 4, 2020), available at 
https://www.youtube.com/watch?app=desktop&v=H2PM5Z04DOY&t=8
01s. The Presiding Judge then expressed hope that the Tennessee 
Supreme Court “takes [this up] and straightens it out.” Id. at 10:00–
13:45. 

In Mr. Dagnan’s case, another Court of Criminal Appeals judge 
wrote in a concurring opinion that “once a determination is made that a 
defendant has violated the conditions of his or her probation, neither an 
additional hearing nor any additional findings are statutorily mandated 
of a trial court to determine the manner in which the original sentence 
should be served.” Dagnan, 2021 WL 289010, at *3 (Easter, J., 
concurring). 

The following three questions encompass the issues debated in Mr. 
Dagnan’s case and in a number of other probation revocation cases 
currently moving through the appellate pipeline: 

I. Whether a criminal defendant’s right to appeal from an order 
revoking probation includes the right to meaningful appellate 
review of the consequence imposed by the trial court. 

https://www.youtube.com/watch?app=desktop&v=H2PM5Z04DOY&t=801s
https://www.youtube.com/watch?app=desktop&v=H2PM5Z04DOY&t=801s
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II. Whether a trial court is required to make findings and place its 
reasoning on the record before selecting one of the statutorily 
available consequences for a probation violation, and in turn 
whether this selection, as a matter of law, can ever be an abuse of 

discretion. 

III. Whether Tennessee courts should consider the recommendations of 
the Governor’s Criminal Justice Investment Task Force when 
determining the appropriate consequences for probation violations, 
particularly for first-time or non-violent violations that do not 

involve the commission of new offenses. 
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STATEMENT OF THE FACTS AND OPINION BELOW 

The Marion County Circuit Court revoked and reinstated Mr. 
Dagnan’s probation several times before furloughing him to an inpatient 
rehabilitation program where he could address the underlying addiction 
issues that were the root of his criminal behavior. (I: 17–18, 25, 38, 57, 
68–70; Ex. 3.) After a few months in the program at Freedom House 
Ministry, Mr. Dagnan was kicked out and ordered to leave the premises. 
Although the dismissal letter indicates that Mr. Dagnan was discharged 
due to racism and recruiting other residents for the Aryan Brotherhood, 
the rest of the documents and testimony in the record show that Mr. 
Dagnan should not have been dismissed from Freedom House Ministry. 
(Ex. 1–3; II: 24, 27, 30, 34.) 

Specifically, the director of operations for Mountain Movers 
Addiction Recovery, which is affiliated with Freedom House Ministry, 
testified that the former director of Freedom House Ministry did not have 
the authority or permission to remove Mr. Dagnan from the program. (II: 
24, 27.) In fact, the former director had since been relieved of his duties 
at Freedom House Ministry. (II: 23.) In addition to this testimony, the 
founder and executive director of Freedom House Ministry, Pastor Sonny 
Warmath, confirmed all of this information in a letter submitted by email 
and presented to the trial court at Mr. Dagnan’s revocation hearing. (II: 
26–27; Ex. 2.) Pastor Warmath indicated that Mr. Dagnan had violated 
the policies of Freedom House Ministry by giving a tattoo to another 
resident, but this behavior should not have resulted in his dismissal from 

the program. (Ex. 2.) 
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According to Pastor Warmath, Mr. Dagnan had passed all drug 
tests and was in compliance with all aspects of the program except for 
the incident with the tattoo. (Ex. 2.) Even the trial court agreed, “based 
upon some things I know,” that there was “probably a lot of merit to” Mr. 
Dagnan’s argument that he should not have been dismissed from the 
program. (II: 34.) Nevertheless, the trial court found that the State had 
proved the violation against Mr. Dagnan by a preponderance of the 
evidence because Mr. Dagnan did not go back to the Marion County Jail 
within four hours of leaving Freedom House Ministry. (II: 17, 34.) 

The trial court then went on to address the purposes and principles 
of sentencing in deciding what the consequence of the violation should 
be. (II: 34–38.) The court began its analysis by laying out two options: 
either revoke in full and order Mr. Dagnan to serve the balance of his 
sentence, or give Mr. Dagnan another chance and put him “back on 
probation or some kind of treatment facility.” (II: 35.) Although the trial 
court claimed to be “all about recovery,” it never addressed the option to 
return Mr. Dagnan to Freedom House Ministry or a similar inpatient 
rehabilitation program. (II: 36.) 

This omission in the trial court’s ruling is particularly noteworthy 
in light of Pastor Warmath’s letter, which informed the trial court that 
the pastor had already sent Mr. Dagnan an acceptance letter “for our 
other program that is a 1 year long term inpatient type of treatment 
program” at Mountain Movers Addiction Recovery. (Ex. 2.) Pastor 
Warmath described Mountain Movers as a highly structured and secure 
in-house program where the residents attend multiple daily classes and 
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meetings, receive counseling, and go through a 12-step program for 
recovery. (Ex. 2.) 

Without ever discussing Mountain Movers Addiction Recovery or 
Freedom House Ministry, the trial court concluded that it had “no choice 
but to deny any possibility of probation and just revoke [Mr. Dagnan] to 
serve [his] sentence in full in the Tennessee Department of Corrections.” 
(II: 38; see II: 35–37.) The trial court’s decision was based upon Mr. 
Dagnan’s criminal history and his prior unsuccessful terms of probation 
and Community Corrections supervision. (II: 38.) 

The Court of Criminal Appeals affirmed. The majority opinion’s 
analysis consists of just two paragraphs: 

A trial court’s revocation of a probation is subject to an 
abuse of discretion standard of review. State v. Harkins, 811 
S.W.2d 79, 80 (Tenn. 1991). Upon a finding by a 
preponderance of the evidence that a defendant has violated 
a condition of probation, a trial court may revoke probation 
and order the imposition of the original sentence. State v. 
Kendrick, 178 S.W.3d 734, 738 (Tenn. Crim. App. 2005) (citing 
Tenn. Code Ann. §§ 40-35-310 (a), -311 (e)(1) (2019)). 

 
After being furloughed to a drug treatment program, 

Defendant absconded and fled to Georgia. He was charged 
with escape. There was overwhelming evidence to support the 
trial court’s decision to fully revoke probation. The trial court 
had on numerous occasions partially revoked Defendant’s 
probation and allowed Defendant to be reinstated after 
service of less than the entire sentence. The trial court acted 
properly by ordering Defendant to serve the balance of his six-
year sentence in incarceration. The trial court did not abuse 
its discretion. 
 

https://1.next.westlaw.com/Document/I4e5edb7ee7d511d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=811+S.W.2d+79
https://1.next.westlaw.com/Document/I72ccc299ee2611d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=178+S.W.3d+734
https://1.next.westlaw.com/Document/I72ccc299ee2611d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=178+S.W.3d+734
https://1.next.westlaw.com/Document/NE18E48308C6411DE947C86CFEA1FAC28/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-310
https://1.next.westlaw.com/Document/ND43F0711556F11E6874EEF7972E9FF2E/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-311
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Dagnan, 2021 WL 289010, at *2–3. Despite briefing and oral argument 
to address the circumstances of Mr. Dagnan’s departure from Freedom 
House Ministry and his re-acceptance into another year-long 
rehabilitation program, the Court of Criminal Appeals made no mention 
of these facts in its analysis. See id. 

 The concurring opinion authored by Judge Easter is also two 
paragraphs: 

I concur fully with the conclusion reached by the 
majority that there was overwhelming evidence to support the 
trial court’s decision to revoke Defendant’s probation and to 
order Defendant to serve the balance of his six-year sentence 
in incarceration. I write separately to simply express my belief 
that once a determination is made that a defendant has 
violated the conditions of his or her probation, neither an 
additional hearing nor any additional findings are statutorily 
mandated of a trial court to determine the manner in which 
the original sentence should be served. Thus, there is no 
opportunity for an abuse of discretion when a “second exercise 
of discretion” is not required by either sections 40-35-310 or 
40-35-311 of Tennessee Code Annotated. 

 
By taking this position, I do not mean to suggest that a 

trial court has unfettered discretion to do as he or she pleases 
after a probation violation is found. Furthermore, I am aware 
that the practice of having an additional hearing to assist the 
trial court in reaching the ends of justice is commonplace in 
Tennessee trial courts. I do not believe such inquisition is 
wrong or ill-advised. Every circumstance is different and 
every defendant’s achievements and failures are noteworthy. 
I simply just do not see that the statutes mandate such an 
additional hearing. 

 
Dagnan, 2021 WL 289010, at *3 (Easter, J., concurring) (footnote 
omitted). 
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 The majority and concurring opinions illustrate the split that exists 
in our Court of Criminal Appeals as to whether a trial court is required 
to conduct a second or separate exercise of discretion when determining 
the consequence for a probation violation. The concurring opinion further 
begs the question presented in these probation revocation appeals: if a 
trial court is not required to hold a hearing or put any findings on the 
record when selecting a consequence for the violation, how are the 
appellate courts supposed to assess whether a trial court is exercising 
“unfettered discretion to do as [it] pleases after a probation violation is 
found”?  



16 

STANDARD OF REVIEW 

Appellate courts review a trial court’s revocation of probation under 
an abuse of discretion standard. State v. Farrar, 355 S.W.3d 582, 585 
(Tenn. Crim. App. 2011); see also State v. Caudle, 388 S.W.3d 273, 278–
79 (Tenn. 2012). What this standard actually means is the focal point of 
this appeal. 
  

https://1.next.westlaw.com/Document/Ib251c66ba3fa11e093b4f77be4dcecfa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=355+S.W.3d+582
https://1.next.westlaw.com/Document/I887c7b4b389811e2a531ef6793d44951/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=388+S.W.3d+273


17 

REASONS SUPPORTING REVIEW 

Mr. Dagnan is one of the thousands of criminal defendants who 
violate their probation in a given year. He is also one of the thousands of 
Tennesseans battling substance use disorders. After several probation 
violations, Mr. Dagnan was finally sent to an inpatient rehabilitation 
facility where he could receive much-needed treatment for his addictions. 
But barely three months into his year-long program, Mr. Dagnan was 
ordered to leave. Although Mr. Dagnan violated his probation by not 
timely reporting to the local jail, there is no dispute that Mr. Dagnan was 
wrongfully discharged from the inpatient rehabilitation facility in the 
first place. Then, rather than return Mr. Dagnan to the treatment he 
should have been receiving all along, the trial court ordered Mr. Dagnan 
to serve the balance of his original six-year sentence in the custody of 
TDOC. 

The Court of Criminal Appeals affirmed, despite the trial court’s 
recognition that Mr. Dagnan had been wrongfully terminated and 
discharged from the inpatient rehabilitation facility, and despite the 
evidence in the record that the facility had already re-accepted Mr. 
Dagnan into one of their year-long treatment programs and was ready to 
take him back. One appellate judge also wrote a concurring opinion to 
emphasize his view that trial courts are not statutorily required to hold 
a hearing before imposing a consequence for a probation violation. These 
separate decisions highlight the ever-widening split in the Court of 
Criminal Appeals that continues to weaken the right of appeal in 
probation revocation cases. 
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I. The Court should grant this Rule 11 Application to secure 
uniformity in the scope of appellate review from an order 
revoking probation. 

Over the years, the Court of Criminal Appeals has applied a variety 
of standards for reviewing a trial court’s probation revocation decision. 
Although all probation revocation appeals cite the familiar abuse of 
discretion standard, different panels of appellate judges have applied 
that standard in different ways. The following is a non-exhaustive but 
nonetheless illustrative list of the three different approaches the Court 
of Criminal Appeals has taken in probation revocation appeals: 

(1) “The One-Step Analysis” – In these cases, the Court of 
Criminal Appeals affirms the order revoking probation so long as there 
is substantial evidence in the record to support the violation itself. The 
court does not review the second facet of the revocation process (the 
consequence imposed for the violation), and the court may even file a Rule 
20 memorandum opinion. See Tenn. Ct. Crim. App. R. 20. Examples 
include:  

• State v. Pulliam, No. E2018-00434-CCA-R3-CD, 2019 WL 
1753059, at *3 (Tenn. Crim. App. Apr. 17, 2019): “[T]he 
Defendant fails to actually acknowledge that upon finding that 
a probation violation had occurred, the trial court had discretion 
to order him to serve the rest of his sentences incarcerated . . . . 
Despite the Defendant’s arguments to the contrary, the trial 
court has only abused its discretion if the record on appeal 
contains no substantial evidence that a probation violation has 
occurred.” 

• State v. Emler, No. 01C01-9512-CC-00424, 1996 WL 691018, at 
*2 (Tenn. Crim. App. Nov. 27, 1996): “When a probation 
revocation is challenged, the appellate courts have a limited 

https://1.next.westlaw.com/Document/N73BB353003A811DCA094A3249C637898/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Id898ad9064ba11e99403c5c1b41b53c0/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I2302e7cceb3411d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=1996+WL+691018
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scope of review . . . . Because the defendant readily admitted the 
violations, the revocation was neither arbitrary nor capricious.” 

• State v. Taylor, No. W2019-01246-CCA-R3-CD, 2020 WL 
5088736, at *2 (Tenn. Crim. App. Aug. 27, 2020): “The record 
contains sufficient evidence that the defendant violated the 
terms of his probation as he admitted to the same. Accordingly, 
the trial court acted within its discretion in ordering the 
defendant to serve the original sentence of three years in the 
Tennessee Department of Correction.” 

• State v. Young, No. M2019-01221-CCA-R3-CD, 2020 WL 
3791503, at *3 (Tenn. Crim. App. July 7, 2020): “There is 
substantial evidence in the record to support the trial court’s 
finding that Defendant violated the conditions of his probation. 
Therefore, the trial court did not abuse its discretion by revoking 
Defendant’s probation and ordering him to serve his sentence.” 

• State v. Kemp, No. E2019-01784-CCA-R3-CD, 2020 WL 4193701, 
at *2 (Tenn. Crim. App. July 21, 2020): “The law is well-settled, 
however, that the trial court does not abuse its discretion by 
choosing incarceration from among the options available after 
finding that the defendant has violated the terms of his 
probation.” 

• State v. Carter, No. M2019-00454-CCA-R3-CD, 2020 WL 
6779972, at *2 (Tenn. Crim. App. Nov. 18, 2020) (memorandum 
opinion) (affirming “the trial court’s order requiring the 
Defendant to serve his sentence in confinement” because that 
“decision was well within its statutory authority”). 

(2) “The True Two-Step Analysis” – In these cases, the Court 
of Criminal Appeals reviews both the probation violation itself and the 
consequence imposed. The frequency of this true two-step analysis is the 
rarest among the three approaches taken by the appellate court; yet this 
is the approach that gives the most meaning to the probation violator’s 
right of appeal. Even under this approach, however, the Court of 

https://1.next.westlaw.com/Document/Ibd2b0410e9a511eab5eeeeed678e6b81/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+5088736
https://1.next.westlaw.com/Document/I603daf40c0cf11eabb91c2e2bc8b49a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+3791503
https://1.next.westlaw.com/Document/Id76039b0cc0211ea90f3cef67f2ea235/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+4193701
https://1.next.westlaw.com/Document/Icda132802a1711ebb072e572c0b1a3e1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+6779972
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Criminal Appeals has never found an abuse of discretion in the second 
facet of the trial court’s revocation decision. Examples include: 

• State v. Fleming, No. E2017-02352-CCA-R3-CD, 2018 WL 
6787580, at *2 (Tenn. Crim. App. Dec. 26, 2018) (citing State v. 
Reams, 265 S.W.3d 423, 430 (Tenn. Crim. App. 2007)): “The 
determination of the proper consequences of the probation 
violation embodies a separate exercise of discretion.” In 
affirming the trial court’s decision to impose incarceration as the 
appropriate punishment for the defendant’s probation violation, 
the Court of Criminal Appeals reviewed all the evidence relied 
upon by the trial court (not just the evidence of the probation 
violation itself) and evaluated the trial court’s determination of 
whether the “the beneficial aspects of probation were being 
served,” in conjunction with the totality of the circumstances. Id. 
at *3–4. 

• State v. Fulton, No. W2019-02269-CCA-R3-CD, 2020 WL 
5944230, at *1 (Tenn. Crim. App. Oct. 6, 2020) (quoting Fleming, 
2018 WL 6787580 at *2): “The determination of the proper 
consequences of the probation violation embodies a separate 
exercise of discretion.” In affirming the trial court’s decision to 
impose incarceration as the appropriate punishment for the 
defendant’s probation violation, the Court of Criminal Appeals 
determined that the trial court had properly considered the 
defendant’s prior criminal history and underlying conviction, 
victim impact statements, and the defendant’s amenability to 
continued probation, in the context of the case as a whole, to 
determine whether the beneficial aspects of probation were still 
being served. Id. at *2. 

• State v. Elrod, No. M2019-01399-CCA-R3-CD, 2020 WL 
1071342, at *2 (Tenn. Crim. App. Mar. 6, 2020) (citing State v. 
Hunter, 1 S.W.3d 643, 648 (Tenn. 1999)): “The determination of 
the proper consequence of a probation violation embodies a 
separate exercise of discretion.” In affirming the trial court’s 
decision to order confinement, the court noted that this was the 
defendant’s fourth violation, that partial confinement had been 

https://1.next.westlaw.com/Document/I37b34f00098111e9a573b12ad1dad226/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2018+WL+6787580
https://1.next.westlaw.com/Document/Iaa498419758f11dcbd4c839f532b53c5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=265+S.W.3d+423
https://1.next.westlaw.com/Document/Iaa498419758f11dcbd4c839f532b53c5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=265+S.W.3d+423
https://1.next.westlaw.com/Document/I1c549a90093711eba9128435efc93e75/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+5944230
https://1.next.westlaw.com/Document/I13e9e7e05fe411ea9d64c3c4adcb335a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+1071342
https://1.next.westlaw.com/Document/I036e79e2e7bc11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=1+S.W.3d+643
https://1.next.westlaw.com/Document/I036e79e2e7bc11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=1+S.W.3d+643
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tried previously, and that the defendant had previously tested 
positive for drugs while on house arrest. Id. 

• State v. Amonette, No. M2001-02952-CCA-R3-CD, 2002 WL 
1987956, at *3 (Tenn. Crim. App. Aug. 29, 2002): After first 
acknowledging that the defendant conceded the violation, the 
court stated, “Thus, the only question we must answer is 
whether the [trial] court abused its discretion in ordering the 
defendant to serve the remainder of his sentence in the county 
jail.” Amonette, 2002 WL 1987956, at *3. In analyzing the trial 
court’s decision to order confinement, the Court of Criminal 
Appeals discussed the trial court’s consideration of the general 
need for deterrence but held that more individual characteristics 
such as “the defendant’s amenability to rehabilitation, sincerity, 
and the like,” are also necessary considerations. The case was 
remanded with instructions for the trial court to make 
appropriate factual findings before ruling “upon the defendant’s 
bid for further probation.” Id. at *4. 

(3) “The Hybrid Analysis” – In these cases, the Court of 
Criminal Appeals cites the two-prong inquiry requiring it to review both 
the violation itself and the consequence imposed by the trial court, but 
the appellate court does not actually analyze anything that the trial court 
did before selecting a consequence. In other words, these cases appear to 
acknowledge the two-step analysis but then do not apply it, thus 
rendering this level of review no more meaningful than the one-step 
analysis. Examples include: 

• State v. Meriweather, No. M2019-01779-CCA-R3-CD, 2020 WL 
4530690, at *3 (Tenn. Crim. App. Aug. 6, 2020): “The 
determination of the proper consequences of the probation 
violation embodies a separate exercise of discretion.” Id. (citing 
Reams, 265 S.W.3d at 430). “[B]ecause the trial court found that 
a violation had occurred, it acted well within its discretion to 
order confinement.” Id. (citing State v. Brawner, No. W2013-

https://1.next.westlaw.com/Document/I5d10c1bdea9b11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2002+WL+1987956
https://1.next.westlaw.com/Document/I16335b70d87111ea9701a3ff415cad6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+4530690
https://1.next.westlaw.com/Document/I6cade0eb8f7f11e3a341ea44e5e1f25f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2014+WL+465743
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01144-CCA-R3-CD, 2014 WL 465743, at *2 (Tenn. Crim. App. 
Feb. 4, 2014)). 

• State v. Brennan, No. E2019-01186-CCA-R3-CD, 2020 WL 
3056501, at *4 (Tenn. Crim. App. June 9, 2020) (citations and 
internal quotation marks omitted): “To find an abuse of 
discretion in a probation revocation case, it must be established 
that the record contains no substantial evidence to support the 
conclusion of the trial judge that a violation of the conditions of 
probation has occurred. . . . Such a finding reflects that the trial 
court’s logic and reasoning was improper when viewed in light of 
the factual circumstances and relevant legal principles involved 
in a particular case.” In affirming the trial court’s decision to 
order full incarceration, the Court of Criminal Appeals merely 
recounted the defendant’s probation violations and held, “We 
cannot say the trial court abused its discretion in fully revoking 
probation due to the Defendant’s failure to abide by the terms of 
his probationary sentence.” 

• State v. Paul, No. E2019-00256-CCA-R3-CD, 2019 WL 5168653, 
at *3 (Tenn. Crim. App. Oct. 15, 2019): “[W]e conclude that the 
trial court correctly found that the Defendant had violated her 
probation and then, in its discretion, properly determined the 
consequence of the violation.” In affirming the trial court’s 
decision to order a term of split confinement before returning the 
defendant to supervised probation, the Court of Criminal 
Appeals merely recounted the various probation violations to 
which the defendant had admitted. Id. at *1, *3. 

• State v. Martin, No. W2011-00409-CCA-R3-CD, 2011 WL 
5903927, at *2 (Tenn. Crim. App. Nov. 21, 2011) (citing Hunter, 
1 S.W.3d at 647; Reams, 265 S.W.3d at 430): “The determination 
of the proper consequence of the probation violation embodies a 
separate exercise of discretion. . . . [T]he trial court did not abuse 
its discretion by ordering Martin to serve the sentences in 
custody, as incarceration was clearly one of the options available 
to the trial court upon finding that a violation occurred.” 

 

https://1.next.westlaw.com/Document/I53f09ff0aac111eabb91c2e2bc8b49a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+3056501
https://1.next.westlaw.com/Document/I03f84ee0efb311e9831490f1ca5ff4e0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2019+WL+5168653
https://1.next.westlaw.com/Document/I374298d019b211e1bc27967e57e99458/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2011+WL+5903927
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These variations in the level of appellate scrutiny applied to 
probation revocation decisions have appeared in Tennessee case law for 
more than two decades.1 Recently, however, several judges on the Court 

                                                 
1 When the Court of Criminal Appeals has acknowledged the two-step 
analysis, it usually cites the source as State v. Hunter, 1 S.W.3d 643 
(Tenn. 1999). See, e.g., Paul, 2019 WL 5168653, at *3 (citing Hunter, 1 
S.W.3d at 647) (“The determination of the proper consequence of a 
probation violation embodies a separate exercise of discretion.”); 
Amonette, 2002 WL 1987956, at *3 (citing Hunter, 1 S.W.3d at 647) (“The 
decision of the proper consequence embodies a separate exercise of 
discretion from the initial finding that a violation has occurred.”). Many 
of the one-step and hybrid cases cite their source as State v. Harkins, 811 
S.W.2d 79 (Tenn. 1991). It is debatable whether either of these Supreme 
Court opinions support the propositions for which they have been cited. 
In fact, Hunter appears to be more of a one-step case, while Harkins 
appears to be more of a two-step case. Compare Hunter, 1 S.W.3d at 647, 
with Harkins, 811 S.W.2d at 84. In any event, regardless of its origin, the 
split in the Court of Criminal Appeals lives on. 
 
For the State’s fiscal year 2018–19, a Westlaw search for the term 
“probation revocation” returned 57 case results. Of those 57 cases, 42 
were direct appeals of probation revocations. Of those 42 cases, only one 
was reversed: the defendant appealed pro se and successfully argued that 
he had been denied the right to counsel at his revocation hearing. Of the 
41 cases that were affirmed, 32 used the one-step analysis; six used the 
hybrid analysis; one used the true two-step analysis; and two were Rule 
20 memorandum opinions. 
 
For fiscal year 2019–20, a Westlaw search for the term “probation 
revocation” returned 59 case results. Of those 59 cases, 45 were direct 
appeals of probation revocations. Of those 45 cases, one was partially 
reversed (two probationary periods had expired so those revocations were 
reversed and dismissed; a third revocation was affirmed without any 
analysis); one was reversed based on the trial court’s violation of the Code 
of Judicial Conduct; and one was reversed because of the trial court’s 
failure to conduct a new sentencing hearing before increasing the 

https://1.next.westlaw.com/Document/I4e5edb7ee7d511d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee000001771ba0e2c8e6fdd074%3FNav%3DCASE%26fragmentIdentifier%3DI4e5edb7ee7d511d99439b076ef9ec4de%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=492e06c8f842e46584aeb63ff413f367&list=ALL&rank=1&sessionScopeId=dd825941b21653695b301e94962944404044e1bee23d5232d039cab47abb077b&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
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of Criminal Appeals have expressed disbelief that a two-step analysis is 
appropriate or required, or even that it exists. Many of the judges 
continue to insist that only the violation itself matters, and they do not 
believe that a trial court can ever abuse its discretion in selecting one of 
the statutorily available consequences for the violation. In fact, if a 
defendant concedes that a violation occurred, many Court of Criminal 
Appeals judges consider that concession to end the case entirely. In Mr. 
Dagnan’s case, one judge even wrote separately to express his opinion 
that criminal defendants are not statutorily entitled to a hearing on the 
consequence in the trial court, which would effectively eliminate 
appellate review of the probation revocation altogether.2 

                                                 
defendant’s sentence upon revocation of community corrections. This 
means there were three reversals out of 45 total cases, but none of the 
reversals were based on a finding that the trial court abused its discretion 
in imposing a consequence for a probation violation. Of the 42 cases that 
were affirmed, 26 used the one-step analysis; nine used the hybrid 
analysis; seven used the true two-step analysis; and one was a Rule 20 
memorandum opinion. 
 
From July 1, 2020 through December 11, 2020, a Westlaw search for the 
term “probation revocation” returned 28 case results. Of those 28 cases, 
23 were direct appeals of probation revocations. Of those 23, two were 
reversed because the defendants did not receive due process. Of the 21 
that were affirmed, 12 used the one-step analysis; four used the hybrid 
analysis; two used the true two-step analysis; two were Rule 20 
memorandum opinions; and one was affirmed on resentencing after 
revocation of community corrections, so it involved a different analysis 
entirely. 
2 The majority of criminal defendants who appeal from an order revoking 
their probation are appealing from the trial court’s decision to order the 
original sentence into execution (“full incarceration”). As a result, the 
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This Court should grant review to settle the ongoing debate over 
what the right to appeal from a probation revocation order really means, 
to secure uniformity among the Court of Criminal Appeals panels in how 
they review probation revocation orders, and to provide clarity and 
predictability for litigants and their attorneys who currently do not know 
what their rights entail.3 

                                                 
majority of criminal defendants who appeal from an order revoking their 
probation are asking the Court of Criminal Appeals to apply the true two-
step analysis and to meaningfully review the second facet of their 
revocation hearing: the consequence imposed by the trial court. A full 
discussion of how the current system guts the right of appeal in probation 
revocation cases is available at https://www.youtube.com/watch?v=
6hpmnTaVhU8&t=10s, oral argument in State v. Dagnan, No. M2020-
00152-CCA-R3-CD (heard Dec. 9, 2020). 
3 While the Court of Criminal Appeals is ultimately responsible for the 
standard and scope of review applied in its opinions, it does not help that 
the Attorney General’s Office has taken different positions on this issue. 
In one recent case, the State acknowledged the two-step analysis and 
argued the second facet of the revocation process. See State v. Ferguson, 
No. E2019-02218-CCA-R3-CD (heard Dec. 16, 2020), oral argument 
available at https://www.youtube.com/watch?v=QhwDIyelaRE&feature
=emb_logo. In most cases, however, the State either acknowledges the 
two-step analysis but argues under the hybrid analysis, or it commits to 
the one-step analysis and argues that once a violation has occurred, the 
trial court’s selection of a consequence is not subject to appellate review 
at all. The split of authority that pervades probation revocation case law 
has thus affected the Attorney General’s Office in much the same way it 
has affected the Court of Criminal Appeals: the standard to be applied 
depends—not on the law—but on whichever attorneys and judges are 
assigned to the case. This creates uncertainty in the standard and scope 
of review every time a probation revocation order is appealed, and this 
Court should grant review to settle the debate once and for all. 

https://www.youtube.com/watch?v=6hpmnTaVhU8&t=10s
https://www.youtube.com/watch?v=6hpmnTaVhU8&t=10s
https://www.youtube.com/watch?v=QhwDIyelaRE&feature%E2%80%8C=emb%E2%80%8C_logo
https://www.youtube.com/watch?v=QhwDIyelaRE&feature%E2%80%8C=emb%E2%80%8C_logo
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II. The Court should grant this Rule 11 Application to decide, 
as a matter of law, whether it is ever possible for a trial 
court to abuse its discretion when imposing punishment for 
a probation violation, and specifically whether the trial 
court must support its decision by making any findings or 
placing its reasoning on the record. 

This case also presents the Court with the opportunity to answer 
two important questions of law: (1) does appellate review of an order 
revoking probation include a meaningful analysis of the consequence 
imposed by the trial court? and, if so, (2) what does the abuse of discretion 
standard actually mean in this context? The current state of probation 
revocation case law signals to criminal defendants and their attorneys 
that exercising the right to appeal from an order revoking probation is 
inevitably fruitless. Probation revocation orders are affirmed nearly 
automatically by the Court of Criminal Appeals, regardless of the 
standard that is applied. This may be because there is very little guidance 
on how to apply the abuse of discretion standard in probation revocation 
appeals. 

First, there is no dispute that a trial court’s revocation decision is a 
discretionary one. Upon finding that a defendant violated his probation, 
“a trial court can: (1) order incarceration; (2) cause execution of the 
judgment as it was originally entered; (3) return the defendant to 
probation on appropriate modified conditions; or (4) extend the 
defendant’s probationary period by up to two years.” State v. Felton, No. 
M2014-02333-CCA-R3-CD, 2015 WL 4514996, at *3 (Tenn. Crim. App. 
July 27, 2015) (citing Tenn. Code Ann. §§ 40-35-308 (a), -308(c), -310, -
311; Hunter, 1 S.W.3d at 648). The decision to revoke probation and 

https://1.next.westlaw.com/Document/If1de5c70348311e5be1ff4cec5913d5d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+4514996
https://1.next.westlaw.com/Document/N7699C3C0CCE411DB8F04FB3E68C8F4C5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-308
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impose incarceration can involve partial revocation with a period of 
confinement for less than one year (“split confinement”), or it can involve 
full revocation with execution of the balance of the defendant’s original 
sentence (“total or full incarceration”). 

Second, the trial court’s decision to revoke a defendant’s probation 
is “best tested by whether such an action would serve the ends of justice 
and be in the best interest of both the public and the 
defendant/appellant.” State v. Giles, No. E1999-02236-CCA-R3-CD, 2000 
WL 1100329, at *3 (Tenn. Crim. App. July 31, 2000) (citing State v. 

Mitchell, 810 S.W.2d 733, 736 (Tenn. Crim. App. 1991)). 
Beyond these considerations, however, there is currently no 

guidance on how (or even whether) a trial court may abuse its discretion 
when selecting a consequence from among the statutorily available 
options. The amorphous “ends of justice” and “best interest” tests, if cited 
at all, have done nothing to aid the Court of Criminal Appeals in 
determining whether a consequence of full revocation and total 
incarceration can ever be an abuse of the trial court’s discretion. In fact, 
to date, it appears that the intermediate appellate court has never 
reversed a trial court on this basis.4 

                                                 
4 Several Court of Criminal Appeals judges have recently commented 
during oral arguments that the court has never found an abuse of 
discretion when a trial court selects incarceration from among the 
available consequences for a probation violation. Aside from the reversal 
and remand in Amonette, 2002 WL 1987956—which was based on the 
trial court’s failure to put appropriate factual findings on the record—
these anecdotal observations appear to be correct. 

https://1.next.westlaw.com/Document/I29e8b70eea8411d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2000+WL+1100329
https://1.next.westlaw.com/Document/Ided0d017e7d411d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=810+S.W.2d+733
https://1.next.westlaw.com/Document/Ided0d017e7d411d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=810+S.W.2d+733
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Because the Court of Criminal Appeals has never found an abuse 
of discretion in the second facet of the probation revocation process—and 
because the Court of Criminal Appeals often declines to review the second 
facet at all—trial courts in Tennessee have been given a presumption of 
infallibility when determining the appropriate consequence for a 
probation violation. This perceived infallibility does not square with a 
criminal defendant’s right to appeal from an order revoking probation, 
which is subject to the abuse of discretion standard of review. See Lee 

Med., Inc. v. Beecher, 312 S.W.3d 515, 524 (Tenn. 2010) (explaining that, 
although “[t]he abuse of discretion standard of review envisions a less 
rigorous review of the lower court’s decision,” it “does not . . . immunize 
[the] lower court’s decision from any meaningful appellate scrutiny”). 

The presumption of infallibility and insulation from review that has 
emerged in probation revocation appeals is also inconsistent with the 
application of the abuse of discretion standard in other contexts. In 
sentencing appeals, for example, trial courts are afforded a presumption 
of reasonableness only if they place their findings and conclusions on the 
record. Even then, a trial court’s discretionary sentencing decision may 
be overturned if the court applied an incorrect legal standard, relied upon 
a clearly erroneous assessment of the facts, or caused an injustice to the 
complaining party. 

As with any other discretionary decision reviewed on appeal, there 
must be standards for the Court of Criminal Appeals to apply to a trial 
court’s order revoking probation. Likewise, the trial court should be 
required to place its findings and reasoning on the record so the appellate 
court can assess whether the trial court’s selection of incarceration from 

https://1.next.westlaw.com/Document/I26f93862673c11dfaad3d35f6227d4a8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=312+S.W.3d+515
https://1.next.westlaw.com/Document/I26f93862673c11dfaad3d35f6227d4a8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=312+S.W.3d+515
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among the available alternatives is consistent with the facts and the law, 
serves the ends of justice, and is in the best interest of both the public 
and the defendant. See Amonette, 2002 WL 1987956, at *4 (reversing the 
trial court’s revocation order and remanding with instructions for the 
trial court to make the appropriate factual findings regarding the 
defendant’s amenability to rehabilitation, sincerity, believability, 
supportive family, and other individual facts of the case before ruling on 
“the defendant’s bid for further probation” rather than incarceration). 
Currently, however, no such requirements exist in probation revocation 
cases, and—despite case law acknowledging and sometimes applying the 
“true two-step analysis”—the Court of Criminal Appeals has largely 
refused to apply any meaningful standard of review to the consequence 
imposed by the trial court. 

The effect of this lack of guidance for trial and appellate courts is 
apparent in Mr. Dagnan’s case, which resulted in a split decision. A 
majority of the Court of Criminal Appeals panel affirmed Mr. Dagnan’s 
revocation order on the basis of his violation and multiple prior failed 
attempts after reinstatement to probation. Dagnan, 2021 WL 289010, at 
*3. The concurring judge, however, affirmed on the basis of Mr. Dagnan’s 
violation alone, and expressed the opinion that a hearing on the 
consequence to be imposed was not statutorily required and thus not 
subject to review at all because there is no “second exercise of discretion.” 
Id. (Easter, J., concurring). 

In summary, a criminal defendant’s right to appeal from an order 
revoking probation will always be a right without a remedy unless it 
includes the right to meaningful appellate review of the trial court’s 
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entire decision—the finding of a violation itself, which is often conceded 
at the revocation hearing, and the imposition of a consequence for that 
violation. This Court should grant review to clarify the scope of appellate 
review from an order revoking probation, and—if that review includes 
meaningful scrutiny of the consequence imposed—to provide criteria or 
factors to guide the trial court’s exercise of its discretion and the appellate 
court’s review of that discretionary decision. 

III. The Court should grant this Rule 11 Application to 
supervise the role of Tennessee trial and appellate courts in 
reducing the state’s prison population, which is 
overburdened with probation violators. 

One obvious resource for measuring a trial court’s discretion in 
probation revocation cases is the Interim Report published on December 
19, 2019 by Tennessee’s Criminal Justice Investment Task Force 
(“CJITF”). The CJITF was chaired by Brandon Gibson, a Senior Advisor 
to Governor Bill Lee and former Court of Appeals Judge. Subcommittee 
chairs who contributed to the report include the Honorable John 
Campbell of the Shelby County Criminal Court; Tennessee Department 
of Correction Commissioner Tony Parker; Tennessee Department of 
Safety and Homeland Security Commissioner Jeff Long; Tennessee 
Department of Children’s Services Commissioner and former Shelby 
County Criminal Court Judge Jennifer Nichols; Deputy Counsel Clark 
Milner of the Office of the Governor; and Tennessee Department of 
Mental Health and Substance Abuse Services Commissioner Marie 
Williams.  Criminal Justice Investment Task Force, Interim Report p. 4, 
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https://www.tn.gov/content/dam/tn/governorsoffice-documents/governor
lee-documents/CJInvestmentTaskForceReport.pdf. 

The CJITF was formed to review “all aspects of Tennessee’s 
criminal justice system” because Tennessee’s incarceration rate was 10 
percent above the national average, with a high recidivism rate, and “its 
communities [were] no safer for it.” Id. p. 5. Among other things, the 
Report includes recommendations for limiting periods of incarceration 
imposed as consequences for probation violations. The Report also 
includes recommendations relating to mental health and substance use 
disorders—two issues that too often plague probation violators who have 
not received the treatment they need. 

To date, however, it does not appear that any Tennessee court has 
adopted, implemented, or otherwise considered the CJITF Report as part 
of its review in probation revocation cases—despite the fact that the 
discretionary revocation decision is “best tested by whether such an 
action would serve the ends of justice and be in the best interest of both 
the public and the defendant/appellant.” Giles, 2000 WL 1100329, at *3 
(citing Mitchell, 810 S.W.2d at 736). There is no better measure—in fact, 
there is no other measure at all—against which a court may assess its 
decision as to whether a particular defendant needs to go to prison 
because all other efforts to curb recidivism have failed. Because case law 
provides no guidance on what constitutes an abuse of discretion in 
imposing punishment for a probation violation, this resource is the only 
litmus test to determine whether a court’s decision serves the interests 
of justice, the public, and the defendant. 

https://www.tn.gov/content/dam/tn/governorsoffice-documents/%E2%80%8Cgovernor%E2%80%8Clee-%E2%80%8Cdocuments/CJInvestmentTaskForceReport.pdf
https://www.tn.gov/content/dam/tn/governorsoffice-documents/%E2%80%8Cgovernor%E2%80%8Clee-%E2%80%8Cdocuments/CJInvestmentTaskForceReport.pdf
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Unless this Court grants review to exercise its supervisory 
authority over the judicial system in Tennessee, the trial and appellate 
courts will likely continue to ignore the CJITF’s Interim Report because 
it does not yet carry the weight of law. This case thus presents an 
opportunity for the Court to consider whether the Report’s statistical 
data and recommendations should play a role in probation revocation 
decisions, which would be a concrete step toward implementing the 
executive branch’s criminal justice reform initiatives. 

CONCLUSION 

 This Court should grant review of Mr. Dagnan’s appeal to bring 
uniformity and clarity to the standard and scope of review in probation 
revocation cases, and to provide guidance for trial and appellate courts 
in deciding appropriate punishments for probation violations. In light of 
Judge Easter’s concurring opinion, this case squarely presents the ever-
widening split in the Court of Criminal Appeals as to how probation 
revocation cases are reviewed. 
 

s/ Brennan M. Wingerter 
Brennan M. Wingerter, TN Bar No. 031405 
Assistant Public Defender – Appellate Director 
Tennessee District Public Defenders Conference 
P.O. Box 1589, Franklin, TN 37065 
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Counsel for the Applicant, Craig Dagnan  
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APPENDIX 

Copies of the Court of Criminal Appeals’ majority and concurring 
opinions are appended to this Application as required by Rule 11(b) of the 
Tennessee Rules of Appellate Procedure. 
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STATEMENT OF THE ISSUES 

I. Tennessee law requires the preparation of a presentence report, 
including a Strong-R validated risk and needs assessment, before a 
defendant is sentenced for a felony conviction. At Mr. Ross’s 
sentencing hearing, the State submitted a presentence report that 
lacked the Strong-R assessment, which would have been highly 
relevant to the trial court’s determination of the length and manner 
of service of Mr. Ross’s sentence. Did the trial court err in 
sentencing Mr. Ross to serve nine years in prison without receiving 
or considering the statutorily mandated Strong-R assessment? 

II. If the lack of a Strong-R validated risk and needs assessment is not 
reversible error in itself, did the trial court err when it denied Mr. 
Ross’s request for an alternative sentence of split confinement 
followed by rehabilitative treatment for his drug addiction?  
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STATEMENT OF THE CASE 

Anthony Jared Ross, the Appellant, was indicted in Sevier County 
for one count of carjacking and one count of theft over $10,000. (I: 13–14.) 
On December 8, 2022, Mr. Ross pleaded guilty to carjacking, a Class B 
felony. (I: 15–16.)1 Mr. Ross’s plea agreement noted that he faced 
sentencing between 8 and 12 years as a Range I Offender, and that, by 
statute, his “parole release eligibility date is 75%.” (I: 16.) The plea 
agreement left the “[l]ength, method and manner of [service] to be 
determined by the [trial] [c]ourt at a sentencing hearing.” (I: 16.) 

At the conclusion of Mr. Ross’s guilty plea hearing, the trial court 
accepted the plea agreement, “order[ed] a presentence investigation,” and 
scheduled a sentencing hearing. (II: 19.) The sentencing hearing was held 
on February 22, 2023. (III.) At the conclusion of the hearing, the trial 
court ordered Mr. Ross to serve a nine-year sentence of incarceration and 
to pay $500 in restitution. (III: 26–27, 29.) The trial court further noted 
that Mr. Ross’s earliest eligibility for release onto parole would not occur 
until November 16, 2028. (III: 27–28.) 

The trial court’s final judgments were filed on February 22, 2023, 
and Mr. Ross timely filed his notice of appeal in this Court on March 14, 
2023. (I: 30–36.)  

 
1 The theft charge appears to have merged into the carjacking conviction, 
but no conviction or other disposition was entered for the theft charge 
when the judgments were filed. (I: 30–33.) The plea agreement also does 
not indicate how the theft charge was disposed. (I: 15–16.) At the plea 
hearing, the State told the trial court that Mr. Ross was pleading guilty 
to “[j]ust the carjacking.” (II: 18.) 
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STATEMENT OF THE FACTS 

The facts of this case were recited quite simply by the State during 
Mr. Ross’s guilty plea hearing: 

Your Honor, the facts of this case would show that if we would 
have gone to trial, that on February 4th of 2022, Ms. 
Trentham and her boyfriend had stopped at the Pilot at 1257 
on the Parkway here in Sevier County. The boyfriend got out, 
who was driving, and went into the gas station. This 
defendant, who there was [sic] at the gas station, entered the 
vehicle while Ms. Trentham was still in the vehicle. It was her 
vehicle. He told her to get out of the car. He said, “Get the F 
out of the car now, I’m not playing.” 

She left the car. He took off in the car, and they reported it to 
law enforcement. 

He was picked up shortly after in Monroe County by the 
Tennessee Highway Patrol in the vehicle. And this was 
captured on the video surveillance. 

(II: 17–18.) Based on this recitation of the facts, the trial court 
adjudicated Mr. Ross guilty of one count of carjacking, a Class B felony 
carrying a mandatory release eligibility of 75%. (I: 15–16; II: 18–19; III: 
27–28.) 

At Mr. Ross’s sentencing hearing, the State did not call any 
witnesses but submitted a presentence report and a criminal history 
report. (I: 17–29.) Mr. Ross’s mother testified about his criminal record, 
his history of drug addiction, and the efforts he had made during short-
term periods of sobriety and rehabilitation. (III: 9–16.) Mr. Ross also 
testified at the sentencing hearing (III: 17–21), including an apology: 

I want to apologize to the Court and to the community. I really 
wanted to say I’m sorry to the victim, but she’s not here. I 
made a terrible mistake, and I wish there was -- there’s no 
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justifying what I did. You know, it was wrong. It was wrong. 
I could say, you know, I was scared. I was calling and wanting 
to get back home and I was trying to get high. Which all that’s 
true but it still doesn’t make it right, to me. I just think, you 
know, maybe I needed just a little bit more help. 
 
Right now, I’ve been locked up for a year, and that’s the 
longest -- I’ve been a year clean for the whole time that I’ve 
been locked up, and that’s the longest that I’ve been sober in 
a long time. So I’ve got a good jump start on it, but I think I 
just need some more rehabilitation, to be honest. And I don’t 
know, I just apologize for all this. 

(III: 18.) 
The State requested a 10-year sentence to be “serve[d] . . . in the 

penitentiary.” (III: 23–24.) According to the State, Mr. Ross was “a danger 
to the community” because he would “rather have the drugs,” and “his 
own family, although good intentioned, [was] not going to be able to deal 
with [his] . . . drug issue.” (III: 24.) During its argument, the State 
appears to have relied on enhancement factors 1 (criminal history), 3 
(more than one victim), and 8 (prior violations of release into the 
community). (III: 22–24.) See Tenn. Code Ann. § 40-35-114. No written 
enhancement factors were filed with the trial court clerk or made an 
exhibit at the sentencing hearing. (See I, III.) 

Mr. Ross did not argue for a particular sentence length but 
requested that the trial court impose split confinement with “the 
opportunity to show that he is capable of rehabilitation” by going to “a 
sober living house or some sort of continued treatment to ensure that he 
stays on the path that he’s already on.” (III: 25.) By the time of the 

https://1.next.westlaw.com/Document/NAE6C67E0DD5911EBB999A3C52DA54ECC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ac0000017f5593303df3ec7d82%3Fppcid%3Dfc42b4f4ccbc4a38a7306e8561a31f69%26Nav%3DSTATUTE%26fragmentIdentifier%3DNAE6C67E0DD5911EBB999A3C52DA54ECC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=51f34a019496babf267896639fdf3535&list=ALL&rank=1&sessionScopeId=d868e3b5cc11b4cac0a55b150132e7279c1329576e2e514ab314b8c25f192355&ppcid=fc42b4f4ccbc4a38a7306e8561a31f69&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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sentencing hearing, Mr. Ross had been incarcerated for about a year, 
which was “the longest that [he’d] been sober in a long time.” (III: 18.) 

After hearing these arguments, the trial court first stated “that the 
enhancement factors that have been filed by the State have been shown 
by the record,” and then ruled “that a sentence of nine years is 
appropriate” “based upon the totality of the evidence and the 
enhancement factors that the [c]ourt has heard.” (III: 26.) Regarding the 
manner of service of the sentence, the trial court ruled: 

[T]he [c]ourt thinks, based upon all the facts and 
circumstances of this case, the high risk of harm to the victims 
in this case, there was more than one victim, and he was on -
- he’s been on probation and that didn’t work, he’s had 
violations of probation and the [c]ourt just thinks that based 
upon all the facts and the totality of the circumstances that it 
would depreciate the seriousness of this offense and the facts 
of this particular case if he did not execute the sentence. And, 
therefore, the [c]ourt orders the nine-year sentence to be 
executed. 

(III: 26–27.) After discussing Mr. Ross’s release eligibility, the trial court 
added, at the very end of the hearing: “And as part of the findings, the 
[c]ourt also did consider the victim impact statement, the fact that the 
young lady suffers from post traumatic stress disorder and has had to 
attempt to get counseling in this case.” (III: 29.) Although the presentence 
report indicated that any victim impact statements would be submitted 
to the court as an addendum, no such addendum appears in the record, 
and no such statement was made an exhibit at the sentencing hearing. 
(I: 21; see III.) The victim also did not testify at the sentencing hearing. 
(III: 7.)  
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STANDARD OF REVIEW 

Sentences imposed by a trial court that are within the appropriate 
statutory range and based upon the purposes and principles of 
sentencing are reviewed under “an abuse of discretion standard with a 
‘presumption of reasonableness.’” State v. Bise, 380 S.W.3d 682, 707–09 
(Tenn. 2012).  The same standard of review applies for “questions related 
to probation or any other alternative sentence.” State v. Trent, No. E2018-
02239-CCA-R3-CD, 2020 WL 1899610, at *11 (Tenn. Crim. App. Apr. 17, 
2020) (citing State v. Caudle, 388 S.W.3d 273, 278–79 (Tenn. 2012)). 

“A trial court abuses its discretion when it applies incorrect legal 
standards, reaches an illogical conclusion, bases its ruling on a clearly 
erroneous assessment of the proof, or applies reasoning that causes an 
injustice to the complaining party.” State v. Phelps, 329 S.W.3d 436, 443 
(Tenn. 2010). The abuse of discretion standard, while deferential to the 
trial court, “does not . . . immunize [the] court’s decision from . . . 
meaningful appellate scrutiny.” Lee Med., Inc. v. Beecher, 312 S.W.3d 
515, 524 (Tenn. 2010) (citing Boyd v. Comdata Network, Inc., 88 S.W.3d 
203, 211 (Tenn. Ct. App. 2002)).  

https://1.next.westlaw.com/Document/I3e02aa09083f11e2b60bb297d3d07bc5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=380+S.W.3d+682
https://1.next.westlaw.com/Document/I2d8a0ee0810a11ea8163bbd0413ddd05/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2020+WL+1899610
https://1.next.westlaw.com/Document/I887c7b4b389811e2a531ef6793d44951/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=388+S.W.3d+273
https://1.next.westlaw.com/Document/I5d43aa65098911e080558336ea473530/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=329+S.W.3d+436
https://1.next.westlaw.com/Document/I26f93862673c11dfaad3d35f6227d4a8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=312+S.W.3d+515
https://1.next.westlaw.com/Document/Ifffaa989e7b311d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=88+S.W.3d+203
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ARGUMENT 

The trial court’s order of nine years’ incarceration was based on 
incorrect legal standards and an erroneous assessment of the proof 
because no Strong-R assessment was completed or provided for the 
court’s consideration. As a result, the trial court did not have all the 
information it was statutorily required to consider before determining 
the length and manner of service of Mr. Ross’s felony sentence. Mr. Ross’s 
judgments should therefore be reversed, and this Court should remand 
for a new sentencing hearing following the completion of a presentence 
report that includes a Strong-R validated risk and needs assessment. In 
the alternative, if this Court does not remand due to the lack of the 
mandatory Strong-R assessment, the judgments still should be reversed 
because the trial court’s sentencing decision is not supported by the 
record or the purposes and principles of sentencing. 

I. This case must be remanded for a new sentencing hearing 
because the Strong-R assessment was not prepared as part 
of the presentence report. 

Before imposing any type of sentence, a trial court must consider, 
at a minimum: 

(1) The evidence, if any, received at the trial and the 
sentencing hearing; (2) The presentence report; (3) The 
principles of sentencing and arguments as to sentencing 
alternatives; (4) The nature and characteristics of the 
criminal conduct involved; (5) Evidence and information 
offered by the parties on the mitigating and enhancement 
factors set out in §§ 40-35-113 and 40-35-114; (6) Any 
statistical information provided by the administrative office 
of the courts as to sentencing practices for similar offenses in 

https://1.next.westlaw.com/Document/N124C0D30E77811DFB232B689A808CED6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ac0000017f55927818f3ec7cef%3Fppcid%3D57e6b2b9f3374ffea382e39154c438c6%26Nav%3DSTATUTE%26fragmentIdentifier%3DN124C0D30E77811DFB232B689A808CED6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b7421c1feb3821d2388fe0651a65e11f&list=ALL&rank=1&sessionScopeId=d868e3b5cc11b4cac0a55b150132e7279c1329576e2e514ab314b8c25f192355&ppcid=57e6b2b9f3374ffea382e39154c438c6&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/NAE6C67E0DD5911EBB999A3C52DA54ECC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ac0000017f5593303df3ec7d82%3Fppcid%3Dfc42b4f4ccbc4a38a7306e8561a31f69%26Nav%3DSTATUTE%26fragmentIdentifier%3DNAE6C67E0DD5911EBB999A3C52DA54ECC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=51f34a019496babf267896639fdf3535&list=ALL&rank=1&sessionScopeId=d868e3b5cc11b4cac0a55b150132e7279c1329576e2e514ab314b8c25f192355&ppcid=fc42b4f4ccbc4a38a7306e8561a31f69&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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Tennessee; (7) Any statement the defendant wishes to make 
on the defendant’s own behalf about sentencing; and (8) The 
result of the validated risk and needs assessment . . . 
contained in the presentence report. 

Tenn. Code Ann. § 40-35-210(b) (emphasis added). “A sentence must be 
based on evidence in the record of the trial, the sentencing hearing, the 

presentence report, the validated risk and needs assessment, and 
the record of prior felony convictions . . . .” Id. § 40-35-210(f) (emphasis 
added). 

It is mandatory that a presentence report be prepared after a 
defendant is found guilty of a felony. Id. § 40-35-205 (mandating that a 
trial court “shall, in the case of a felony . . . direct the presentence service 
officer to make a presentence investigation and report” (emphasis 
added)). Although there is a minor exception to this rule for sentences 
that are fully agreed upon in every aspect, “[t]here shall be a 

presentence report and hearing on any issue of sentencing not 

agreed upon by the parties and accepted by the court.” Id. § 40-35-203(b) 
(emphasis added). The presentence report, along with the validated risk 
and needs assessment contained in the report, are two of the eight factors 
that a trial court must consider when determining the defendant’s 
sentence. Id. § 40-35-210(b). 

This Court has held that the failure to prepare a comprehensive 
presentence report is reversible error that requires a remand for 
resentencing in felony cases. State v. Rice, 973 S.W.2d 639, 642 (Tenn. 
Crim. App. 1997); see also State v. Anderson, No. E2019-01156-CCA-R3-
CD, 2021 WL 98914, at *4 (Tenn. Crim. App. Jan. 12, 2021), no perm. 

https://1.next.westlaw.com/Document/N10580EC0EE5511ECB4A2D6BB52A07BCD/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=6d1c02b0326a4508a976580e2307f52e
https://1.next.westlaw.com/Document/N4EAE5C80DF9011E1A649AB2F2A730D4D/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-205
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS40-35-203&originatingDoc=N4EAE5C80DF9011E1A649AB2F2A730D4D&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=ff9bc39dfcae4ee691c4a0ed672bb3d7&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://1.next.westlaw.com/Document/Ie49f9bb4e7c111d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=973+S.W.2d+639
https://1.next.westlaw.com/Document/Ifaabc6f0552311eb94d5d4e51cfa3c85/View/FullText.html?transitionType=SearchItem&contextData=(sc.Search)
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app. filed; State v. Marshall, No. W2012-01011-CCA-R3-CD, 2013 WL 
257050, at *3–4 (Tenn. Crim. App. Jan. 23, 2013). Moreover, the 
requirement of a presentence report is not waivable because the report 
“allows the [trial] court to follow the sentencing principles required under 
[Tennessee law] and is necessary for appellate review.” Marshall, 2013 
WL 257050, at *4. 

Here, a presentence report was provided to the trial court, but it 
was incomplete. A presentence report “shall” include: 

(1) The characteristics and circumstances of the offense 
committed by the defendant; 

(2) The defendant’s physical and mental history and 
condition, family history and background, education, 
occupation and personal habits; 

(3) Information relating to enhancement or mitigating factors 
asserted by the parties and its source; 

(4) The defendant’s record of prior convictions, including any 
juvenile court findings or adjudications that the defendant 
committed an act as a juvenile that would constitute a Class 
A or Class B felony if committed by an adult; 

(5) Information relating to any enhancement or mitigating 
factors that may affect the sentence imposed although not 
asserted by the parties and the source from which the 
information was obtained; 

(6) If a sentence not involving confinement is likely or is 
sought by an eligible defendant, information to assist 
the court in deciding whether to grant probation and in 
imposing conditions for any probation supervision that 
may be ordered, including the nature and extent of 
programs and resources available to assist in 
rehabilitation of the defendant; 

https://1.next.westlaw.com/Document/Id1cf04c8662311e28a21ccb9036b2470/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2013+WL+257050


14 

(7) If requested by the court, information to assist the court in 
imposing a fine or restitution, including the financial 
resources of the defendant, the financial needs of the 
defendant’s dependents and the gain derived from or loss 
caused by the criminal activity; 

(8) Any statement relating to sentencing submitted by the 
victim of the offense or the investigative agency; 

(9) Information to assist the court in deciding whether 
to sentence an eligible defendant to an available and 
appropriate community-based alternative to 
incarceration as provided in chapter 36 of this title and 
in imposing the terms and conditions for any such 
sentence; 

(10) The results of the validated risk and needs 
assessment; and 

(11) Any other matters the court directs to be included. 

Tenn. Code Ann. § 40-35-207(a) (emphasis added); see also Anderson, 
2021 WL 98914, at *4 (reversing and remanding for a new sentencing 
hearing because the “specific data report” prepared in that case did not 
include all the content that is statutorily required for a presentence 
report). 

The presentence report that the State submitted at Mr. Ross’s 
sentencing hearing does not include all the information that is required 
to be included in a presentence report. Most importantly, the presentence 
report does not include a Strong-R validated risk and needs assessment. 
(See I: 17–27.) A “validated risk and needs assessment” is “a 
determination of a person’s risk to reoffend and the needs that, when 
addressed, reduce the risk to reoffend through the use of an actuarial 
assessment tool . . . that assesses the dynamic and static factors that 

https://1.next.westlaw.com/Document/ND373EEE0556F11E6874EEF7972E9FF2E/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=4fb01512b0a441ef8150e58f0c790f2b
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drive criminal behavior.” Id. § 40-35-207(d). This research-based 
assessment tool is critical to identifying defendants who may have a 
lower risk of reoffending if certain needs are addressed—which is directly 
relevant to determining whether someone is an appropriate candidate for 
alternative sentencing, particularly through treatment-based resources 
in the community. 

At Mr. Ross’s sentencing hearing, a significant portion of the 
testimony and arguments of counsel all related to Mr. Ross’s history of 
struggling with drug addiction and needing rehabilitative treatment to 
address the underlying factors driving his criminal behavior. (III: 10, 13–
21, 23–24, 25–26.) Therefore, a validated risk and needs assessment was 
not only statutorily required, but it was also directly relevant and crucial 
to this case. Because a Strong-R assessment was not prepared, its 
absence directly undermined the trial court’s ability to apply the 
purposes and principles of sentencing before ordering Mr. Ross to serve 
nine years in prison. 

As a matter of law, the trial court’s judgments must be reversed, 
and the case must be remanded for a new sentencing hearing following 
the completion of a presentence report that includes the requisite Strong-
R validated risk and needs assessment. 

II. The trial court’s order of nine years’ incarceration is not 
supported by the record or by the purposes and principles 
of sentencing. 

It is impossible for a trial court to consider the purposes and 
principles of sentencing for a felony offense without an accurate and 
comprehensive presentence report. See Tenn. Code Ann. §§ 40-35-
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203, -205, -207, -210; Anderson, 2021 WL 98914, at *4; Marshall, 2013 
WL 257050, at *4. But even if this Court does not remand for a new 
sentencing hearing based solely on the lack of the mandatory Strong-R 
validated risk and needs assessment, the judgments should still be 
reversed because the record does not support the trial court’s decision to 
order Mr. Ross’s entire nine-year sentence to be served in confinement. 

Before granting or denying an alternative sentence, the “trial court 
must consider (1) the defendant’s amenability to correction, (2) the 
circumstances of the offense, (3) the defendant’s criminal record, (4) the 
defendant’s social history, (5) the defendant’s physical and mental 
health, and (6) the deterrence value to the defendant and others.” Trent, 
2020 WL 1899610, at *11 (citing State v. Trent, 533 S.W.3d 282, 291 
(Tenn. 2017) (concluding that the same factors used to determine 
whether to impose judicial diversion are applicable in determining 
whether to impose probation)); see also State v. Electroplating, Inc., 990 
S.W.2d 211, 229 (Tenn. Crim. App. 1998); State v. Parker, 932 S.W.2d 
945, 958 (Tenn. Crim. App. 1996). “[A] defendant’s criminal history is a 
critical factor to consider in evaluating his or her amenability to 
correction” and is one of the most relevant factors to a defendant’s 
potential for rehabilitation. State v. Thompson, 189 S.W.3d 260, 266–67 
(Tenn. Crim. App. 2005). Courts should also consider a defendant’s 
remorse and acceptance of responsibility. See, e.g., State v. Taylor, No. 
M2015-02142-CCA-R3-CD, 2017 WL 2179952, at *13 (Tenn. Crim. App. 
May 16, 2017). 

https://1.next.westlaw.com/Document/I473040a0c0f311e7bf23e096364180a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=533+S.W.3d+282
https://1.next.westlaw.com/Document/I9a553194e7bd11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=990+S.W.2d+211
https://1.next.westlaw.com/Document/I4178e35fe7c711d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=932+S.W.2d+945
https://1.next.westlaw.com/Document/I6f7c2d36295c11dab072a248d584787d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+S.W.3d+260
https://1.next.westlaw.com/Document/I7f0202803c5e11e799c1e9209d7cf8d2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2017+WL+2179952
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When considering alternative sentences, trial courts may order “[a] 
community-based alternative to incarceration as a condition of probation, 
such as participation in a day reporting center program, a recovery and 
treatment program, or another appropriate community-based program.” 
Tenn. Code Ann. § 40-35-104(c)(9). “The potential or lack of potential for 
the rehabilitation or treatment of the defendant should [also] be 
considered in determining the sentence alternative . . . to be imposed.” 
Id. § 40-35-103(5). 

If, after considering all the evidence, the trial court rejects 
alternative sentencing options, the court’s decision to impose a sentence 
involving incarceration must be based upon at least one of the following 
circumstances: 

(A) Confinement is necessary to protect society by 
restraining a defendant who has a long history of 
criminal conduct; 

(B) Confinement is necessary to avoid depreciating the 
seriousness of the offense, or confinement is particularly 
suited to provide an effective deterrence to others likely 
to commit similar offenses; or 

(C) Measures less restrictive than confinement have 
frequently or recently been applied unsuccessfully to the 
Defendant[.] 

Id. § 40-35-103(1). “In recognition that state prison capacities and the 
funds to build and maintain them are limited, convicted felons 
committing the most severe offenses, possessing criminal histories 
evincing a clear disregard for the laws and morals of society and evincing 
failure of past efforts at rehabilitation shall be given first priority 
regarding sentencing involving incarceration.” Id. § 40-35-102(5). 

https://1.next.westlaw.com/Document/NCE20BE30E84211EBA2B4DE20A34A766E/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=73aacc94e47b48608e4f2739fc27b14f
https://1.next.westlaw.com/Document/N30B4538096FC11E993DCE73C558C2312/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ac0000017f55989728f3ec8139%3Fppcid%3Df3a2fc62153543ccba885198c9c2b1ad%26Nav%3DSTATUTE%26fragmentIdentifier%3DN30B4538096FC11E993DCE73C558C2312%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=e99047727eb246d960062229e946c517&list=ALL&rank=1&sessionScopeId=d868e3b5cc11b4cac0a55b150132e7279c1329576e2e514ab314b8c25f192355&ppcid=f3a2fc62153543ccba885198c9c2b1ad&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N27B3D110E77511DF9A03B3C5E1BC87A7/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=73aacc94e47b48608e4f2739fc27b14f
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 In this case, the trial court’s decision to impose a sentence of nine 
years’ incarceration is not supported by the record or the purposes and 
principles of sentencing. As an initial matter, the trial court erred by 
finding that “the enhancement factors that have been filed by the State 
have been shown by the record.” (III: 26.) No enhancement factors were 
“filed by the State.” (See I, III.) In any event, two of the three 
enhancement factors argued by the State at the sentencing hearing are 
not supported by the record, and a fourth enhancement factor applied by 
the trial court sua sponte was also in error. 

First, although Mr. Ross’s criminal history report includes some 
serious charges, the only prior dispositions identified in the record were 
for following too closely, a violation of probation, a bond revocation, two 
convictions for possession of controlled substances, violations of the 
seatbelt law and financial responsibility law, reckless driving, public 
drunkenness, and failure to comply with requests of an officer. (I: 28–29.) 
The more serious charges that were emphasized by the State and trial 
court in this case, however—aggravated assault, evading arrest, and 
aggravated robbery—are listed only as “disposition unknown” in Mr. 
Ross’s criminal history report. (I: 28–29; III: 6, 14–15, 21–22.) In addition, 
Mr. Ross and his mother both stated that they were unaware of any 
arrest or charge for aggravated robbery. (III: 6, 10, 14.) Mr. Ross further 
testified that most of his charges had been dismissed, and that his only 
prior Tennessee conviction “should be the simple possession.” (III: 6, 21.) 
The State, by failing to include anything beyond the inefficacious 
criminal history report, failed to prove that Mr. Ross had an extensive 
criminal record and failed to prove that Mr. Ross had been convicted of 
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any serious or violent offenses. Therefore, the trial court erred in the 
extent to which it weighed Mr. Ross’s criminal history against him as 
enhancement factor 1. 

Second, the trial court erred in applying enhancement factor 3 
because there was only one victim involved in the carjacking offense. To 
support the application of this enhancement factor, the State’s theory 
was that “[t]his car was owned by the mother and had damage. The car 
was in the possession of the daughter, who was the victim of the 
carjacking. So there’s two victims in it.” (III: 23.) But the mother’s 
ownership of the car and any damage it sustained related to the theft 
charge, and Mr. Ross was not convicted of theft. (I: 15–16, 30–33; II: 18.) 
And even if Mr. Ross had been convicted of theft, the mother’s alleged 
victimization through the theft and damage to the car was irrelevant to 
the daughter’s victimization through the carjacking. Regarding the 
carjacking offense to which Mr. Ross pleaded guilty, only the daughter 
who was in possession of the car at the time was a victim. The trial court 
therefore erred when it found that there was more than one victim in this 
case, and this factor should not have been used either to enhance Mr. 
Ross’s sentence or to deny an alternative sentence. (III: 27.) 

Third, the trial court erred in applying enhancement factor 10, 
which was neither relied upon by the State nor established by the proof 
in the record. See Tenn. Code Ann. § 40-35-114(10) (“The defendant had 
no hesitation about committing a crime when the risk to human life was 
high.”). As an initial matter, this enhancement factor is supposed to be 
applied only when there is “some evidence of an actual risk to individuals 
other than the victim.” State v. Dinguss, No. E2020-01459-CCA-R3-

https://1.next.westlaw.com/Document/I10178800f67b11ebad4aa789fc8428b9/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad62af00000018a00a5dcd9e2b0a3bd%3fppcid%3d434a923bde7d4cb4bf8b428f5d551615%26Nav%3dCASE%26fragmentIdentifier%3dI10178800f67b11ebad4aa789fc8428b9%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&listPageSource=f2124133b3fd2648ea68bfe360885475&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=eab79943c28f413989ce77f8b1824292&ppcid=3c11a3720baf485e8348c2216e409365
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CD, 2021 WL 3418842, at *3 (Tenn. Crim. App. Aug. 5, 2021) (emphasis 
added) (citing Trent, 533 S.W.3d at 294). Thus, the trial court’s 
application of this enhancement factor to the victim in this case was 
error. Moreover, contrary to the trial court’s finding that there was a 
“high risk of harm to the victims in this case,” there was no proof that 
Mr. Ross ever had a weapon or that he ever used any force or violence to 
take the car. He did not threaten harm to the victim aside from sternly 
ordering her to get out of the car, which she promptly did. (II: 17–18.) 
Therefore, the trial court erred when it found that “the high risk of harm 
to the victims in this case” justified the denial of alternative sentencing 
options. (III: 26–27.) 

Fourth, the circumstances of the offense, as committed in this case, 
are not reflected in the trial court’s ruling. The State’s summation of the 
proof at the plea hearing was relatively mundane. (II: 17–18.) There was 
no proof or even an allegation that Mr. Ross possessed any kind of 
weapon at any time during this incident. There was also no proof or even 
an allegation that Mr. Ross used any amount of force or violence to 
commit this offense. And yet the trial court, at the sentencing hearing, 
focused on much more serious and dangerous circumstances existing in 
other carjacking cases it had “read about”: 

I mean, these cases can, by the facts of the particular case, 
involve a high risk of death or serious bodily injury to people. 
And they scare people. You know, we read about -- and it 
obviously doesn’t apply here, but we read about people, you 
know, stopping at ATMs and getting out -- or trying to get 
money and people sitting there or watching them or 
surveilling them and robbing or even killing people. I’ve 
read cases in the state of Tennessee where that’s happened. 
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(III: 26 (emphasis added).) The trial court erred by focusing on such 
dangerous circumstances from other cases that “obviously [did not] 
apply” to the circumstances of the offense as committed in this case. (III: 
26.) By the trial court’s own admission, a sentence of incarceration was 
neither appropriate as a deterrence nor necessary to avoid depreciating 
the seriousness of the offense in this case. 
 Finally, the trial court’s ruling does not account for Mr. Ross’s 
acceptance of responsibility through his guilty plea nor his genuine 
remorse and apology at the sentencing hearing. When asked if there was 
anything he wanted to tell the trial court for it to consider in sentencing, 
Mr. Ross replied: 

Just that, you know, I want to apologize to the Court and to 
the community. I really wanted to say I’m sorry to the victim, 
but she’s not here. I made a terrible mistake, and I wish there 
was -- there’s no justifying what I did. You know, it was 
wrong. It was wrong. I could say, you know, I was scared. I 
was calling and wanting to get back home and I was trying to 
get high. Which all that’s true but it still doesn’t make it right, 
to me. I just think, you know, maybe I needed just a little bit 
more help. 
 
Right now, I’ve been locked up for a year, and that’s the 
longest -- I’ve been a year clean for the whole time that I’ve 
been locked up, and that’s the longest that I’ve been sober in 
a long time. So I’ve got a good jump start on it, but I think I 
just need some more rehabilitation, to be honest. And I don’t 
know, I just apologize for all this. 

(III: 18.) The trial court did not discredit Mr. Ross but instead appears to 
have simply disregarded or overlooked his apology altogether. 
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In summary, the trial court’s sentencing decision was based on 
incorrect legal standards and an erroneous assessment of the proof. All 
of the enhancement factors were applied in error, and the circumstances 
of this case do not warrant a nine-year sentence of incarceration with the 
earliest possible release eligibility not occurring until November 2028. 
Mr. Ross’s amenability to correction and desire for long-term drug 
rehabilitation further support an alternative sentence. 

CONCLUSION 

For all the above reasons, this Court should reverse the trial court’s 
judgments and remand Mr. Ross’s case for a new sentencing hearing 
following the completion and submission of a Strong-R validated risk and 
needs assessment, as required by Tennessee’s felony sentencing statutes. 
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STATEMENT OF THE ISSUES 

I. Whether the trial court erred by setting a contingent restitution 
award without consideration of Appellant’s present and future 
ability to pay. 

II. Whether the trial court erred by denying full probation on 
Appellant’s Range I sentence for a nonviolent theft offense 
involving an estate.  
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STATEMENT OF THE CASE 

On May 30, 2019, Appellant Carl Rector Greene pleaded guilty as 
charged to one count of theft over $60,000, a Class B felony. (I: 1, 9–10, 
60; II: 3–12.) The victim of the theft was the Estate of Kyle Judge Greene. 
(I: 1.) As a Range I Standard Offender, Mr. Greene faced a sentence range 
of 8 to 12 years, with length, manner of service, and restitution to be 
determined by the trial court. (I: 9–10; II: 5, 10–11.) 

The trial court allowed some testimony regarding sentencing and 
restitution to be heard at the plea hearing on May 30, 2019, but then 
accepted Mr. Greene’s plea and reserved its decision on sentencing until 
July 12, 2019. (II: 28–31). The July hearing was later continued to 
September 30, 2019. (I: 4; III.) 

At the September hearing, the trial court sentenced Mr. Greene to 
nine years, with 365 days to be served in confinement, followed by 
Community Corrections supervision for eight years. (III: 52–54.) The 
trial court also set restitution at $83,457.60, but ordered that this amount 
may be reduced if the estate beneficiary is able to recover funds from 
another source. (I: 61; III: 53–56.) 

The trial court entered its final judgment on September 30, 2019, 
and Mr. Greene timely appealed. (I: 60–61, 77.)  
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STATEMENT OF THE FACTS 

At the time of his plea to a nonviolent theft charge, Mr. Greene was 
76 years old and had only a few minor driving offenses on his record. (I: 
12; May Ex. 2 at 1, 7–8; III: 50–51.)1 

A. Plea Hearing and Initial Proceedings 

The facts presented by the prosecutor at the plea hearing were 
straightforward: 

Carl Greene established an account at Home Trust 
Bank, Morristown, Tennessee. The account was named “Kyle 
Judge Greene Estate. Carl R. Greene, Administrator.” From 
the initial deposits deposited into the account there was 
$101,394.02. On January 4, 2016, the account was closed by a 
final cash withdrawal of $569.40. 
. . . . 

Between October 7, 2014, and January 4th, 2016, Carl 
R. Greene spent $34,836.42 on the estate matters[,] leaving a 
deficit of $66,957.60 spent on non-estate matters. Mr. Greene 
also collected rent money in the amount [of] $16,000 that 
belonged to the estate. The total loss to the Kyle Judge Greene 
estate was $83,457.60. 
 

(II: 13.) The record includes a detailed “Numbers Adjustment” that shows 
how the State reached the total calculated loss of $83,457.60 and how 
much of the estate money had been spent by Mr. Greene for personal use. 
(May Ex. 4.) 

 
1 The record includes two volumes of exhibits, but neither volume is 
numbered. The exhibit index for May 30, 2019—the exhibits introduced 
during the plea hearing—will be cited as “May Ex. __.” The exhibit index 
for September 30, 2019—the exhibits introduced during the sentencing 
hearing—will be cited as “Sept. Ex. __.” 
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 The trial court, however, insisted on getting “some more facts” 
about the connection between Mr. Greene and the Kyle Judge Greene 
Estate, the State’s investigation of the case, “the facts, the relationship, 
just everything [the State’s investigator] found out about this.” (II: 13–
14.) Recognizing that its request was “kind of spur of the moment,” the 
trial court—not the prosecutor—conducted a direct examination of the 
State’s investigator. (II: 14–21.) 

Eventually, the trial court accepted Mr. Greene’s plea but reserved 
its sentencing decision because it had “a lot of unanswered questions.” 
(II: 24, 28.) Rather than acknowledge the State’s burden to provide the 
factual basis for the offense, the trial court put the burden on defense 
counsel to talk to Mr. Greene and provide more information about the 
case. (II: 23, 25–27.) Specifically, the trial court insisted on knowing how 
Mr. Greene had obtained legal authorization to set up a bank account for 
the estate, how the probate proceedings had transpired, and how Mr. 
Greene had spent the money from the estate’s bank account. (II: 15–17, 
24–25, 28.) Defense counsel reiterated several times that some of the 
money had been used by Mr. Greene for personal expenses and that none 
of the estate money remained available for restitution. (II: 21, 25.) The 
trial court acknowledged that the amount of restitution was in dispute 
but asked how Mr. Greene would pay the amount, whatever it may be. 
(II: 27.) Defense counsel responded that the court should “set [restitution] 
at an amount that [Mr. Greene] could afford” and informed the court that 
Mr. Greene was “prepared to show the affidavits as to his assets. That’s 
what the law contends must be done in this type of case.” (II: 27.) 
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The trial court did not determine what amount, if any, Mr. Greene 
could pay, and instead sua sponte continued the case until July. (II: 28.) 
The July hearing was later continued upon motion by Mr. Greene 
because the beneficiary of the victim estate was “in active litigation with 
the insurance company that . . . Mr. Greene contracted with for a bond 
when setting up the . . . estate.” (I: 4.) In that motion, Mr. Greene 
admitted that the loss to the estate was $66,957.60—the deficit 
calculated by the State but not including the additional $16,000 allegedly 
collected in rent payments. (I: 4; see also II: 27; III: 13.) Mr. Greene also 
recognized that the ongoing civil litigation on the bond would reduce his 
potential restitution responsibility by a significant amount because the 
beneficiary of the estate would likely recover $60,000 from the bonding 
company. (I: 4.) 

B. Sentencing Hearing with Testimony and Exhibits 

The sentencing hearing was finally held on September 30, 2019. 
(III.) By that time, Mr. Greene was 77 years old, and the outcome of the 
estate beneficiary’s civil suit on the bond was still unknown. (III: 9, 12, 
41; Sept. Ex. 1 at 1.) At the September hearing, the trial court continued 
to insist on knowing “where [the money] went.” (III: 55.) Defense counsel 
submitted Mr. Greene’s affidavit of income and property showing that he 
does not have any assets. (III: 34–36; Sept. Ex. 5.) The presentence report 
likewise reflects Mr. Greene’s poor financial situation: he is retired, he 
lives alone in a rented trailer, he draws Social Security, and he does not 
own a vehicle. (Sept. Ex. 1 at 10–12.) 
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Defense counsel also reported that he had met with Mr. Greene as 
ordered by the court after the plea hearing, and that Mr. Greene, who 
suffers from dementia, had “sworn an affidavit to the best of his 
recollection as to where [the estate] money went to.” (III: 33–34; Sept. Ex. 
4.) In that affidavit, Mr. Greene detailed twelve expenses that he could 
recall to the best of his ability. (Sept. Ex. 4, ¶ 5.) He also swore that “Kyle 
J. Greene told me on his deathbed that I could have all his property.” 
(Sept. Ex. 4, ¶ 6.) Finally, Mr. Greene apologized for the trouble he had 
caused and acknowledged that, despite Kyle Judge Greene’s telling him 
that he could have all the property, he did not have a legal defense in his 
theft case because there was a will giving the estate property to Kyle 
Judge Greene’s daughter. (Sept. Ex. 4, ¶¶ 7–8.) 

Kyle Judge Greene’s estranged daughter, the beneficiary of the 
estate, testified at Mr. Greene’s September sentencing hearing. (III: 37–
46.) Although the beneficiary claimed to be “devastated” by the loss of 
everything from the estate, leaving her with nothing of financial or 
sentimental value, she admitted that she “didn’t know anything about 
[her] father.” (III: 38, 41, 42.) During the 21 years that the beneficiary 
lived out of state, she was in contact with her family only “[o]ccasionally.” 
(III: 42.) She was unaware that her father had gone into a nursing home. 
(III: 42.) She did not attend her mother’s funeral. (III: 42–43.) She did not 
attend her father’s funeral. (III: 43.) In fact, the beneficiary did not even 
know that her father had died until she returned to her hometown, 
“started calling around the court systems,” and learned that he was 
deceased and that his estate had been “turned over to an attorney.” (III: 
44–45.) At that point, the beneficiary suddenly became “worried about 
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[her parents] because [she] knew they had stuff . . . [and] knew they had 
a will.” (III: 45.) 

Consistent with the beneficiary’s investigation, the record includes 
the “Petition for Probate of Will” that was filed by Mr. Greene with the 
assistance of counsel in the Hamblen County Chancery Court on October 
3, 2014. (Sept. Ex. 3.) According to the beneficiary, neither Mr. Greene 
nor his attorney in the probate case were aware that a prior will existed, 
and Mr. Greene and his attorney had been in the process of setting up a 
new will at the time of Kyle Judge Greene’s death. (III: 45.) 

C. Trial Court’s Ruling on Sentencing and Restitution 

Mr. Greene requested that his “sentence be set at a minimum and 
[that] he be sentenced to an alternative form of probation considering his 
health conditions and it’s a property offense and . . . [he] at least made 
an attempt to comply with the probate rules although he was not 
successful” in doing so. (III: 14–15; Sept. Ex. 2.) Mr. Greene specifically 
argued for the application of two mitigating factors. (III: 13–14.) The 
State admitted that no enhancement factors applied. (III: 16.) 
Nevertheless, after applying one mitigating factor and two enhancement 
factors, and giving “great weight” to its finding that Mr. Greene had 
“abused a position of trust,” the trial court ordered Mr. Greene to serve a 
nine-year sentence. (III: 47–52.) The court then explained that the 
sentence would be “a split-confinement sentence,” ordering Mr. Greene 
to “serve 365 days, one year,” and then putting Mr. Greene “on house 
arrest, community corrections, for the next eight years.” (III: 52–53.) 
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In ordering Mr. Greene to serve 365 days in confinement, the trial 
court relied upon two findings: (1) that confinement was necessary to 
avoid depreciating the seriousness of the offense, and (2) that 
confinement was necessary to deter others likely to commit similar 
offenses. (III: 49, 52.) The trial court’s ruling in this regard depended 
entirely upon two facts: (1) that Mr. Greene had been entrusted to 
administer an estate, and (2) that the beneficiary of the estate had been 
deprived of her inheritance. (III: 49–50, 52.) The trial court emphasized 
these same two facts throughout its ruling at the sentencing hearing. (III: 
49–53.) In addition, the trial court noted the presentence report, Mr. 
Greene’s physical condition and age, his medical records and social 
history, the facts and circumstances of the offense, and Mr. Greene’s lack 
of prior criminal history. (III: 50–51.) While many of these factors 
weighed in favor of a sentence of full probation, the trial court ordered 
split confinement after repeatedly giving “great weight” to the same two 
facts: that Mr. Greene was a fiduciary to the estate and that the 
estranged beneficiary had lost her inheritance. (III: 50–53.) 

The trial court then addressed the amount of restitution. (III: 53–
56.) Despite the fact that defense counsel had filed a well-researched 
motion explaining all the trial court’s duties regarding restitution 
awards, the court referenced only one case, State v. Burkes, No. E2017-
00079-CCA-R3-CD, 2018 WL 2194013 (Tenn. Crim. App. May 14, 2018), 
which it dismissed out of hand: “And he cites some case law and says, ‘It’s 
paramount that restitution be reasonable,’ in one case that he says that 
it be reasonable. Well, what’s reasonable when you lost your entire 
inheritance?” (III: 53; see also I: 40–41.) The trial court further 

https://1.next.westlaw.com/Document/I60145e50a53811e98eaef725d418138a/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1c7919e8f5bcaf7%3FNav%3DCASE%26fragmentIdentifier%3DI60145e50a53811e98eaef725d418138a%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=94aaa888b71d3d09d3a10fee5de2066f&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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distinguished Burkes based on the irrelevant fact that the victim in that 
case was the Department of Revenue. (III: 54.) The trial court then 
praised the State’s investigator in this case for his “excellent job 
documenting everything.” (III: 53.) Although Mr. Greene was willing to 
stipulate to a loss amount of $66,957.60, the trial court accepted the 
investigator’s total loss calculation of $83,457.60 and set restitution at 
that amount. (I: 4; III: 53.) 

When the prosecutor asked whether the court would set a minimum 
monthly payment on the restitution, the trial court replied, “After he -- 
when he’s released. But all of that is subject to change based on the . . . 
civil lawsuit and that it may turn out to be [$]23,000 over the remaining 
time. Right now that is contingent.” (III: 55.) The trial court 
acknowledged that its contingent restitution award was “going to make 
this a little bit unusual” because the restitution was set at $83,457.60, 
“but if [the victim] collects 60 from the bond that’s going to be reduced by 
court order to be $23,457.60 that [Mr. Greene’s] got to pay.” (III: 55.) 

The trial court then went on to reiterate its frustration with not 
knowing where the money had gone, apparently ignoring the two 
affidavits and the presentence report, which indicated that Mr. Greene 
was indigent and could pay only about $100 a month toward restitution. 
(III: 35–36, 55–56; Sept. Exs. 1, 4, 5.) Without making any findings as to 
Mr. Greene’s ability to pay some amount, and without establishing any 
form of payment schedule, the trial court entered a final judgment setting 
restitution at $83,457.60 but noting in the special conditions box that the 
restitution would be reduced if the beneficiary of the estate was able to 
recover funds from the bonding company. (I: 60–61.) 
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Mr. Greene now appeals the trial court’s judgment with regard to 
the contingent restitution award and the manner of service of his 
sentence.  
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STANDARD OF REVIEW 

“Any sentence that does not involve complete confinement is an 
alternative sentence.” State v. Dotson, No. M2018-00657-CCA-R3-CD, 
2019 WL 3763970, at *10 (Tenn. Crim. App. Aug. 9, 2019) (citing State v. 

Fields, 40 S.W.3d 435 (Tenn. 2001)). Payment of restitution and 
sentences of split confinement are specifically identified as alternative 
sentencing options. Tenn. Code Ann. § 40-35-104(c)(2)–(4). Similar to 
probation, a Community Corrections sentence is also an available 
alternative for eligible defendants who meet specific criteria for avoiding 
incarceration in a correctional institution. See Tenn. Code Ann. § 40-36-
106; State v. Anderson, 7 S.W.3d 100, 103 (Tenn. Crim. App. 1999) 
(acknowledging that Community Corrections is sufficiently similar to 
probation for purposes of the standard of review on appeal). 

“The standard of review for questions related to probation or any 
other alternative sentence is an abuse of discretion with a presumption 
of reasonableness.” State v. Trent, No. E2018-02239-CCA-R3-CD, 2020 
WL 1899610, at *11 (Tenn. Crim. App. Apr. 17, 2020) (citing State v. 

Caudle, 388 S.W.3d 273, 278–79 (Tenn. 2012)). “A trial court abuses its 
discretion when it applies incorrect legal standards, reaches an illogical 
conclusion, bases its ruling on a clearly erroneous assessment of the 
proof, or applies reasoning that causes an injustice to the complaining 
party.” State v. Phelps, 329 S.W.3d 436, 443 (Tenn. 2010). 
  

https://1.next.westlaw.com/Document/I09d9f860bb6d11e99c7da5bca11408d2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1caec4b8f5bce0b%3FNav%3DCASE%26fragmentIdentifier%3DI09d9f860bb6d11e99c7da5bca11408d2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8d771a9863cff693fc6bb2d1090202e2&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iabe504cce7b511d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1cbf3998f5bcf0a%3FNav%3DCASE%26fragmentIdentifier%3DIabe504cce7b511d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=bd8fc69e5bc8e54249cc3923b6000e39&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iabe504cce7b511d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1cbf3998f5bcf0a%3FNav%3DCASE%26fragmentIdentifier%3DIabe504cce7b511d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=bd8fc69e5bc8e54249cc3923b6000e39&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/ND30DB301556F11E6B91D8C3313325241/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-104
https://1.next.westlaw.com/Document/N3842786049EB11E4AB4595B613EBA383/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-36-106
https://1.next.westlaw.com/Document/N3842786049EB11E4AB4595B613EBA383/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-36-106
https://1.next.westlaw.com/Document/I5633d0f0e7ba11d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1cfdd148f5bd289%3FNav%3DCASE%26fragmentIdentifier%3DI5633d0f0e7ba11d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7db08aa8caca787b8fba36df9cdf1cfe&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I2d8a0ee0810a11ea8163bbd0413ddd05/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e8542a8f5beafe%3FNav%3DCASE%26fragmentIdentifier%3DI2d8a0ee0810a11ea8163bbd0413ddd05%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9671f59beabf9ab8a4c4b8e42dfb2c61&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5d43aa65098911e080558336ea473530/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=329+S.W.3d+436
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ARGUMENT 

The trial court’s judgment should be reversed for two reasons. First, 
the trial court erred when it set a contingent amount of restitution at 
$83,457.60 without considering whether Mr. Greene could reasonably 
pay that amount (or any other amount) during the eight-year period of 
his Community Corrections supervision. Second, the trial court erred 
when it imposed a Range I sentence of split confinement and ordered Mr. 
Greene to serve 365 days of incarceration for his nonviolent theft offense. 

I. The trial court’s restitution judgment should be reversed 
because the court failed to consider whether Mr. Greene—
then 77 years old—could pay $83,457.60 within eight years. 

This Court has repeatedly held—and the State has repeatedly 
conceded—that a trial court commits reversible error when it fails to 
consider a defendant’s financial resources and future ability to pay 
restitution. See, e.g., State v. Labrecque, No. M2018-01587-CCA-R3-CD, 
2019 WL 5395717, at *2–4 (Tenn. Crim. App. Oct. 22, 2019); State v. 

Lane, No. W2017-01716-CCA-R3-CD, 2018 WL 4340230, at *6–7 (Tenn. 
Crim. App. Sept. 10, 2018); State v. Nelson, No. E2010-01288-CCA-R3-
CD, 2011 WL 1642638, at *6–8 (Tenn. Crim. App. Apr. 29, 2011). Here as 
well, the trial court’s restitution order must be reversed for failure to 
follow the appropriate procedure for awarding restitution.2 

 
2 Tennessee law governing restitution payments is well settled, but the 
standard of review for these cases is not. In several unreported decisions, 
this Court has held that the Bise standard—abuse of discretion with a 
presumption of reasonableness—should apply to a trial court’s 
restitution decision. See, e.g., State v. Summers, No. M2017-01030-CCA-

https://1.next.westlaw.com/Document/I92cbc720f58311e9aa89c18bc663273c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1dbda658f5bde20%3FNav%3DCASE%26fragmentIdentifier%3DI92cbc720f58311e9aa89c18bc663273c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=04d589fe6dcaf520e086a809feae506e&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I498ac490b69a11e8b93ad6f77bf99296/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1dce2ed8f5bdf1b%3FNav%3DCASE%26fragmentIdentifier%3DI498ac490b69a11e8b93ad6f77bf99296%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f95a641c8b52857bd38823c17727e94c&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I498ac490b69a11e8b93ad6f77bf99296/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1dce2ed8f5bdf1b%3FNav%3DCASE%26fragmentIdentifier%3DI498ac490b69a11e8b93ad6f77bf99296%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f95a641c8b52857bd38823c17727e94c&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8481fb10757111e0a8a2938374af9660/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e010888f5be35a%3FNav%3DCASE%26fragmentIdentifier%3DI8481fb10757111e0a8a2938374af9660%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=38f7709c7215ae9fe2dd3f6e06ddd80c&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I99571a00599d11e89868e3d0ed3e7ebe/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e427b88f5be755%3FNav%3DCASE%26fragmentIdentifier%3DI99571a00599d11e89868e3d0ed3e7ebe%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=2db9bd0b231679d1ce8f9a09d5025a03&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29


18 
 

The purpose of restitution in a criminal case is not only to 
compensate the victim but also to “punish and rehabilitate” the 
defendant. State v. Johnson, 968 S.W.2d 883, 885 (Tenn. Crim. App. 
1997); see also Tenn. Code Ann. § 39-11-118 (identifying payment of 
restitution to the victim as additional punishment as part of the 
defendant’s sentence); Tenn. Code Ann. § 40-38-106(2) (providing victims 
of property crimes with the right to “[r]estitution ordered as a condition 
of probation or a suspended sentence or parole”). Accordingly, the 
Criminal Sentencing Reform Act of 1989 grants trial courts the authority 

 
R3-CD, 2018 WL 2230728, at *6 (Tenn. Crim. App. May 16, 2018), perm. 
app. denied (Tenn. Sept. 14, 2018); State v. Moffitt, No. W2014-02388-
CCA-R3-CD, 2016 WL 369379, at *4 (Tenn. Crim. App. Jan. 29, 2016), 
perm. app. denied (Tenn. June 24, 2016). It appears that many—if not 
all—of these cases cite back to the Court’s unreported decision in State v. 
Bohanon, No. M2012-02366-CCA-R3-CD, 2013 WL 5777254, at *5 (Tenn. 
Crim. App. Oct. 25, 2013), from which no permission to appeal was filed. 
Assuming that the Bise standard of review applies, the law governing 
restitution orders is akin to the law governing judicial diversion, because 
some restitution orders are mandatory, and in all restitution cases there 
are specific findings that the trial court is required to make on the record 
before entering its judgment. See Tenn. Code Ann. § 39-11-118 
(identifying offenses for which restitution is either discretionary or 
mandatory); State v. Dodson, No. M2018-01087-CCA-R3-CD, 2019 WL 
3946097, at *3 (Tenn. Crim. App. Aug. 21, 2019) (applying the Bise 
standard of review but concluding that “the trial court abused its 
discretion by not following the proper procedure when awarding 
restitution”); accord State v. King, 432 S.W.3d 316, 326 (Tenn. 2014) 
(holding that Bise “did not abrogate the requirements set forth in Parker 
and Electroplating, which are essential considerations for judicial 
diversion”). Therefore, even under the Bise standard, the trial court’s 
restitution order should be reversed when the court fails to apply well-
established restitution principles, thereby abusing its discretion. 

https://1.next.westlaw.com/Document/Ia52c8b70e7bf11d9bf60c1d57ebc853e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d998fd8f5bdb96%3FNav%3DCASE%26fragmentIdentifier%3DIa52c8b70e7bf11d9bf60c1d57ebc853e%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de9cf62b7ef8edfa0610ce0637d86557&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N2E2E5750485011E4ABB4BF57A0419551/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=Tenn.+Code+Ann.+s+39-11-118
https://1.next.westlaw.com/Document/N82E2C0F0CCE411DB8F04FB3E68C8F4C5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-38-106
https://1.next.westlaw.com/Document/I6f12af10c6d411e5963e943a6ea61b35/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1dece9b8f5be183%3FNav%3DCASE%26fragmentIdentifier%3DI6f12af10c6d411e5963e943a6ea61b35%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ed140abb2c668f69b110774e067b75ed&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iebc9708f3fb311e39ac8bab74931929c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d1a4338f5bd470%3FNav%3DCASE%26fragmentIdentifier%3DIebc9708f3fb311e39ac8bab74931929c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ac4c0546fe77ebdeb25c5d08a078210d&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iebc9708f3fb311e39ac8bab74931929c/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d1a4338f5bd470%3FNav%3DCASE%26fragmentIdentifier%3DIebc9708f3fb311e39ac8bab74931929c%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=ac4c0546fe77ebdeb25c5d08a078210d&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib8262c40c4cd11e99c7da5bca11408d2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d6799f8f5bd930%3FNav%3DCASE%26fragmentIdentifier%3DIb8262c40c4cd11e99c7da5bca11408d2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7e0b744ad2b9fe371c1cd95aecf82de7&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I2aa62743cb9e11e390d4edf60ce7d742/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1daa8988f5bdceb%3FNav%3DCASE%26fragmentIdentifier%3DI2aa62743cb9e11e390d4edf60ce7d742%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=92756895fc000b24594bb3098a91ceb7&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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to order restitution payments as part of the defendant’s judgment and as 
one of the many alternative sentencing options. See Tenn. Code Ann. §§ 
40-35-102(3)(D), -103(6), -104(c)(2)–(3). 

Although there is no set formula for determining the amount of 
restitution ordered as part of the defendant’s sentence, there are several 
mandatory considerations: 

(b) Whenever the court believes that restitution may be 
proper . . . , the court shall order the presentence service 
officer to include in the presentence report documentation 
regarding the nature and amount of the victim’s 
pecuniary loss. 
. . . . 
(d) In determining the amount and method of payment or 
other restitution, the court shall consider the financial 
resources and future ability of the defendant to pay or 
perform. 

Id. § 40-35-304(b), (d) (emphasis added). In addition, “the amount ordered 
to be paid does not have to equal or mirror the victim’s precise pecuniary 
loss.” State v. Smith, 898 S.W.2d 742, 747 (Tenn. Crim. App. 1994). 

Ultimately, after considering the victim’s pecuniary loss and “the 
financial condition and obligations of the defendant,” as well as the 
defendant’s “future ability to pay,” the trial court must set an amount of 
restitution that is appropriate and reasonable. State v. Mathes, 114 
S.W.3d 915, 919 (Tenn. 2003) (“The trial court simply should have set the 
restitution at an amount it believed [the defendant] could reasonably 
pay.”); Smith, 898 S.W.2d at 747 (remanding the case so that restitution 
could be set in an amount that the defendant could reasonably pay during 

https://1.next.westlaw.com/Document/N27B3D110E77511DF9A03B3C5E1BC87A7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+ss+40-35-102
https://1.next.westlaw.com/Document/N27B3D110E77511DF9A03B3C5E1BC87A7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+ss+40-35-102
https://1.next.westlaw.com/Document/N30B4538096FC11E993DCE73C558C2312/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+ss+40-35-103
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https://1.next.westlaw.com/Document/I8d0f174de7df11d99439b076ef9ec4de/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1ddea528f5be026%3FNav%3DCASE%26fragmentIdentifier%3DI8d0f174de7df11d99439b076ef9ec4de%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8e4f20b445d0dad6421c09b506d444b0&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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the time he was within the trial court’s jurisdiction); see also Tenn. Code 
Ann. § 40-35-303(d)(10). 

As for the method of payment, Tennessee law requires the trial 
court to “specify at the time of the sentencing hearing the amount and 
time of payment or other restitution to the victim.” Tenn. Code Ann. § 40-
35-304(c). The court “may permit payment or performance in 
installments,” but the court cannot “establish a payment or performance 
schedule extending beyond the statutory maximum term of probation 
supervision . . . imposed for the offense.” Id. § 40-35-304(c), (g)(2); see also 

Mathes, 114 S.W.3d at 919 (“[P]ayment of restitution must not extend 
beyond the probation period.”). 

In this case, the trial court’s restitution order must be reversed 
because the court did not consider Mr. Greene’s present or future ability 
to pay, did not specify the amount or time of payment of the restitution, 
and did not establish a payment schedule for the restitution. 

First, despite the inclusion of Mr. Greene’s financial information in 
two affidavits and the presentence report, the trial court failed to 
consider whether Mr. Greene had any ability to pay some or all of the 
restitution ordered. The trial court appears to have shirked this 
responsibility based on its finding that Mr. Greene had “been deceptive” 
about his dementia and inability to remember how or where he had spent 
the money from the estate. (III: 55.) However, defense counsel and Mr. 
Greene had complied with the court’s requests to provide as much 
information about the money as possible. (Sept. Exs. 1, 4, 5.) In fact, it 
appears that the sentencing hearing was continued twice so that the 
court could receive more information about the restitution. (I: 4; II: 28–

https://1.next.westlaw.com/Document/N1C5778C0850711E89FCD996865FEF1B2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-303
https://1.next.westlaw.com/Document/N1C5778C0850711E89FCD996865FEF1B2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-303
https://1.next.westlaw.com/Document/N4F0AF9C0123A11E4BEF0CA9EE5544886/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Tenn.+Code+Ann.+s+40-35-304
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31.) During that time, if the State felt that the two affidavits and the 
presentence report were insufficient for the trial court to make the proper 
financial determination, then the prosecutor could have subpoenaed Mr. 
Greene’s bank records. Likewise, the estate beneficiary’s attorney in the 
civil lawsuit could have explored the details of the money trail through 
discovery. 

In this criminal case, however, the only thing for the trial court to 
decide was how much Mr. Greene could reasonably pay each month 
toward restitution while on probation. Mr. Greene provided ample 
evidence for the court to make this determination; he even admitted to a 
loss amount of $66,957.60 and acknowledged that he could pay $100 a 
month toward restitution. (I: 4; III: 36, 55; Sept. Exs. 1, 4, 5.) The trial 
court ignored this information. (III: 54–56.) Because the trial court failed 
to consider Mr. Greene’s ability to pay some or all of the restitution, the 
judgment must be reversed. 

Second, although the judgment reflects a restitution amount of 
$83,457.60, the trial court stated at the sentencing hearing that this 
amount was “contingent” on whether the beneficiary of the victim estate 
would be able to recover a $60,000 bond in the civil lawsuit. (I: 61; III: 
55–56.) According to the trial court, “[w]hat’s going to make this a little 
bit unusual is the restitution is $83,457.60, but if [the beneficiary] 
collects 60 from the bond that’s going to be reduced by court order to be 
$23,457.60 that [Mr. Greene’s] got to pay.” (III: 55.) At the time of the 
sentencing hearing and at the time the judgment was entered, no one—
not even the trial court—could say what total amount of restitution Mr. 
Greene was required to pay. (III: 56.) To this day, in fact, no one knows 
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what that amount may be. The restitution judgment, therefore, must be 
reversed. 

Third, neither the judgment nor the sentencing hearing transcripts 
reflect any type or amount of payment schedule for the restitution. Nor 
could they, considering the trial court’s recognition that the $83,457.60 
amount was completely contingent on the outcome of the separate civil 
lawsuit. (III: 55–56.) Because of the contingency as to the total amount 
of the restitution, and because of the trial court’s failure to establish a 
payment schedule while awaiting the outcome of the civil lawsuit, the 
$83,457.60 is a nullity that cannot be enforced or collected in any amount. 
Therefore, even if the trial court’s entry of a totally contingent restitution 
award could be upheld, the restitution order still must be reversed for 
failure to establish any method, amount, or timing of partial payments. 

For all these reasons, the trial court’s entry of a contingent 
restitution award of $83,457.60, without any consideration of Mr. 
Greene’s ability to pay restitution in whole or in part, was neither 
appropriate nor reasonable. The judgment, therefore, must be reversed. 

The only remaining question on restitution is whether this Court 
should direct the entry of an amended judgment or should remand for 
reconsideration. Based on the affidavits and presentence report in the 
record, this Court could find that Mr. Greene is unable to pay more than 
$100 per month toward restitution and direct the entry of judgment 
accordingly. (III: 36, 54; Sept. Exs. 1, 4, 5.) See Labrecque, 2019 WL 
5395717, at *4 (reversing a $500,000 restitution order and remanding for 
the entry of amended judgments reflecting $0 restitution based on the 
defendant’s indigency and inability to pay); State v. Howard, No. E2011-

https://1.next.westlaw.com/Document/I98dbc028da7611e1b11ea85d0b248d27/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d88fae8f5bdaf0%3FNav%3DCASE%26fragmentIdentifier%3DI98dbc028da7611e1b11ea85d0b248d27%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=6ba1188a0ddbdbb7882e730e6152daf0&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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00598-CCA-R3-CD, 2012 WL 3064653, at *11–13 (Tenn. Crim. App. July 
30, 2012) (reducing a $96,000 restitution order to $48,000 based on the 
evidence in the record). In the alternative, this Court could remand the 
case with instructions for the trial court to hold another hearing and 
enter a total restitution amount that Mr. Greene can reasonably pay in 
monthly installments while he is being supervised by Community 
Corrections. 

II. The trial court’s judgment should be reversed because the 
court improperly sentenced Mr. Greene to serve nine years 
in split confinement for a nonviolent theft offense. 

The trial court sentenced Mr. Greene to a total of nine years, with 
365 days to be served in confinement, followed by eight years under the 
supervision of Community Corrections. Because incarceration in a 
detention facility is supposed to be reserved for violent felony offenders, 
the split-confinement sentence imposed by the trial court in this case does 
not reflect the purposes and principles of sentencing. See Tenn. Code 
Ann. §§ 40-35-102, 40-35-103, 40-36-103. Mr. Greene, a 77-year-old 
nonviolent first-time felony offender, should have received a fully 
suspended sentence. 

The length and manner of service of any sentence imposed by the 
trial court must be within the correct sentence range and must comply 
with the purposes and principles of the Sentencing Reform Act. State v. 

Caudle, 388 S.W.3d 273, 278–79 (Tenn. 2012); State v. Bise, 380 S.W.3d 
682, 709–10 (Tenn. 2012). Although a within-range sentence is presumed 
reasonable and is reviewed for an abuse of discretion, even this post-Bise 
standard cannot “immunize [the trial] court’s decision from . . . 
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meaningful appellate scrutiny.” See Lee Med., Inc. v. Beecher, 312 S.W.3d 
515, 524 (Tenn. 2010) (citing Boyd v. Comdata Network, Inc., 88 S.W.3d 
203, 211 (Tenn. Ct. App. 2002)). 

Before imposing any type of sentence, the trial court must consider, 
at a minimum: 

(1) The evidence, if any, received at the trial and the 
sentencing hearing; (2) The presentence report; (3) The 
principles of sentencing and arguments as to sentencing 
alternatives; (4) The nature and characteristics of the 
criminal conduct involved; (5) Evidence and information 
offered by the parties on the mitigating and enhancement 
factors set out in §§ 40-35-113 and 40-35-114; (6) Any 
statistical information provided by the administrative office 
of the courts as to sentencing practices for similar offenses in 
Tennessee; (7) Any statement the defendant wishes to make 
on the defendant’s own behalf about sentencing; and (8) The 
result of the validated risk and needs assessment . . . 
contained in the presentence report. 

Tenn. Code Ann. § 40-35-210(b). 

In addition, before granting or denying an alternative sentence, the 
“trial court must consider (1) the defendant’s amenability to correction, 
(2) the circumstances of the offense, (3) the defendant’s criminal record, 
(4) the defendant’s social history, (5) the defendant’s physical and mental 
health, and (6) the deterrence value to the defendant and others.” Trent, 
2020 WL 1899610, at *11 (emphasis added) (citing State v. Trent, 533 
S.W.3d 282, 291 (Tenn. 2017) (concluding that the same factors used to 
determine whether to impose judicial diversion are applicable in 
determining whether to impose probation)); see also State v. 

Electroplating, 990 S.W.2d 211, 229 (Tenn. Crim. App. 1998); State v. 
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Parker, 932 S.W.2d 945, 958 (Tenn. Crim. App. 1996). With regard to a 
defendant’s amenability to correction, courts typically consider the 
defendant’s remorse, acceptance of responsibility, and criminal history. 
See, e.g., State v. Taylor, No. M2015-02142-CCA-R3-CD, 2017 WL 
2179952, at *13 (Tenn. Crim. App. May 16, 2017), perm. app. denied 
(Tenn. Sept. 21, 2017). The defendant’s criminal history, in particular, 
carries great weight in the alternative sentencing analysis. State v. 
Thompson, 189 S.W.3d 260, 266–67 (Tenn. Crim. App. 2005) (holding 
that “a defendant’s criminal history is a critical factor to consider in 
evaluating his or her amenability to correction” and is one of the most 
relevant factors to a defendant’s potential for rehabilitation). 

If, after considering all the evidence, the trial court rejects 
alternative sentencing options, the court’s decision to impose a sentence 
involving incarceration must be based upon at least one of the following 
circumstances: 

(A) Confinement is necessary to protect society by 
restraining a defendant who has a long history of 
criminal conduct; 

(B) Confinement is necessary to avoid depreciating the 
seriousness of the offense or confinement is particularly 
suited to provide an effective deterrence to others likely 
to commit similar offenses; or 

(C) Measures less restrictive than confinement have 
frequently or recently been applied unsuccessfully to the 
defendant[.] 

Tenn. Code Ann. § 40-35-103(1). When the trial court’s decision to require 
confinement is based upon section 40-35-103(1)(B), the record must 
contain proof that “(1) a need to deter similar crimes is present in the 

https://1.next.westlaw.com/Document/I4178e35fe7c711d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e16c778f5be4d1%3FNav%3DCASE%26fragmentIdentifier%3DI4178e35fe7c711d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=48d398a20ade130e5e2c9615551b7b10&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I7f0202803c5e11e799c1e9209d7cf8d2/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e520c78f5be7e6%3FNav%3DCASE%26fragmentIdentifier%3DI7f0202803c5e11e799c1e9209d7cf8d2%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=265330e507a330326832d58a247cd505&list=ALL&rank=2&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6f7c2d36295c11dab072a248d584787d/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e634bc8f5be949%3FNav%3DCASE%26fragmentIdentifier%3DI6f7c2d36295c11dab072a248d584787d%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=83a28532b6b96a61cac311b16528fde4&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6f7c2d36295c11dab072a248d584787d/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e634bc8f5be949%3FNav%3DCASE%26fragmentIdentifier%3DI6f7c2d36295c11dab072a248d584787d%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=83a28532b6b96a61cac311b16528fde4&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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particular community, jurisdiction, or in the state as a whole, and 
(2) incarceration of the defendant may rationally serve as a deterrent to 
others similarly situated and likely to commit similar crimes.” State v. 

Hooper, 29 S.W.3d 1, 9 (Tenn. 2000). Similarly, when the trial court’s 
imposition of confinement is based on the seriousness of the offense, it 
must “be clear that the criminal act, as committed, would be described as 
especially violent, horrifying, shocking, reprehensible, offensive, or 
otherwise of an excessive or exaggerated degree,” and it must also “be 
clear that . . . the nature of the offense, as committed, outweighed all 
other factors . . . which might be favorable to a grant of probation.” State 

v. Travis, 622 S.W.2d 529, 534 (Tenn. 1981). 
In this case, the trial court denied a sentence of full probation based 

on its conclusion that confinement was necessary to avoid depreciating 
the seriousness of the offense and that confinement would be an effective 
deterrence to others. (III: 52.) See Tenn. Code Ann. § 40-35-103(1)(B). The 
trial court’s decision to require a period of confinement should be 
reversed for three reasons. 

First, Mr. Greene’s sentence of split confinement does not rationally 
serve as a deterrent to others because of the unique and unusual facts 
and circumstances of this case. Mr. Greene is a 77-year-old man with no 
prior criminal history who pleaded guilty to Class B felony theft involving 
the estate of a person who Mr. Greene believed had given him authority 
to take possession of the estate’s money and property. (I: 9–10, 60–61; 
Sept. Exs. 1, 4.) Though the beneficiary of the estate was deprived of the 
inheritance she expected, she is hardly a sympathetic figure considering 
she had no contact with her father before he died, did not attend her 

https://1.next.westlaw.com/Document/I5a03af9ee7b811d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d771858f5bda05%3FNav%3DCASE%26fragmentIdentifier%3DI5a03af9ee7b811d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de9361d7c5842b9f14be0ea529ad4854&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5a03af9ee7b811d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1d771858f5bda05%3FNav%3DCASE%26fragmentIdentifier%3DI5a03af9ee7b811d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=de9361d7c5842b9f14be0ea529ad4854&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I378d408ae7ae11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e749d58f5bea13%3FNav%3DCASE%26fragmentIdentifier%3DI378d408ae7ae11d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=53464815444c051f4523ccf4c9632949&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I378d408ae7ae11d9b386b232635db992/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403700000171c1e749d58f5bea13%3FNav%3DCASE%26fragmentIdentifier%3DI378d408ae7ae11d9b386b232635db992%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=53464815444c051f4523ccf4c9632949&list=ALL&rank=1&sessionScopeId=92b6fe4cd39883cf882da6e67105b6d6998f4b61fa0d51548e55b9a81347161c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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mother’s or father’s funeral, and did not express any interest in her 
family until she learned from a friend that she might be able to benefit 
from her parents’ wills. (III: 42–45.) Moreover, while the trial court 
expressed a general concern that theft from estates by fiduciaries should 
be deterred, there was no proof in the record of a need to deter this 
specific type of theft in the Morristown community, the 3rd Judicial 
District, or even the state as a whole. Likewise, there was no proof in the 
record that the general deterrent effect of arrest, prosecution, restitution, 
probation, and all the other unpleasant consequences following a 
conviction would be insufficient without also requiring a period of 
confinement. 

Second, despite the requirement that trial courts heavily weigh a 
defendant’s lack of criminal history in favor of granting alternative 
sentences, here the only facts the trial court gave “great weight” to were 
Mr. Greene’s position as the administrator of the estate and the 
estranged beneficiary’s loss of her inheritance. (III: 49, 50, 52.) The trial 
court recited these two facts when discussing the enhancement and 
mitigating factors, the presentence report, the circumstances of the 
offense, the seriousness of the offense, the deterrence value of the 
punishment, and the general purposes and principles of sentencing. (III: 
48–53.) The record thus reflects that, despite Mr. Greene’s lack of 
criminal history, his advanced age, his poor health, and his acceptance of 
responsibility by pleading guilty as charged, the trial court’s entire 
sentencing decision was driven by the same two facts it repeated 
throughout the hearing. 
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The trial court’s tunnel vision caused it to ignore all the relevant 
factors and purposes and principles of sentencing that weighed in favor 
of suspending Mr. Greene’s entire sentence to Community Corrections. 
The most basic principle ignored by the trial court is that confinement is 
supposed to be reserved for violent felony offenders and those who 
commit “the most severe offenses.” See Tenn. Code Ann. §§ 40-35-102(5), 
40-36-103(1). The trial court also failed to give any weight to Mr. Greene’s 
amenability to correction, stating only that, “[a]t 76, he could possibly be 
rehabilitated.” (III: 51.) Likewise, the trial court failed to assign any 
weight to Mr. Greene’s lack of criminal history, noting only that “he just 
has traffic” offenses. (III: 51.) And finally, the trial court failed to explain 
why the plan for Community Corrections supervision as outlined in the 
presentence report was insufficient to achieve the goal of punishing Mr. 
Greene’s actions. (See Sept. Ex. 1 at 12.) Simply put, there was no 
evidence in the record to explain why Mr. Greene’s theft offense, as 
committed, outweighed all other factors in favor of granting full 
probation. 

Third, these deficiencies in the court’s analysis are exacerbated by 
the additional punishment imposed through the large restitution order. 
Because restitution compensates the victim while also punishing the 
defendant, the trial court should have considered the overall effect of 
sentencing Mr. Greene to a one-year period of confinement and ordering 
him to pay $83,457.60 during an eight-year period of probation. There is 
no reason to believe that a nine-year period of probation with an 
appropriate restitution order would not have achieved the desired goal of 
punishing Mr. Greene while compensating the victim estate as much as 
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possible. In fact, the trial court’s judgment is contrary to the desired effect 
because the one year that Mr. Greene is required to serve in confinement 
is one more year that the beneficiary of the estate will not receive any 
money from Mr. Greene. Common sense indicates that this is exactly why 
the combination of probation or Community Corrections supervision and 
restitution is available and encouraged: to impose additional punishment 
on the nonviolent theft offender while compensating the victim and 
reserving confinement and detention facilities for severe, repeat, and 
violent offenders. 

In summary, there is no personal or social justice that results from 
sending a 77-year-old nonviolent first-time felony offender to serve a year 
in confinement, especially when that person pleads guilty as charged, has 
significant health issues, and has no prior criminal record. Mr. Greene is 
willing to comply with the stricter requirements of Community 
Corrections supervision rather than probation for the entirety of his nine-
year sentence, and he is willing to pay monthly restitution at an amount 
he can afford, but he should not have to spend even one day in 
confinement.  
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CONCLUSION 

For the foregoing reasons, the trial court’s sentencing decision 
should be reversed. The Court should either reduce the restitution award 
based on the record, or remand the case with instructions for the trial 
court to enter an appropriate and reasonable restitution award after 
considering Mr. Greene’s financial condition and ability to pay. In 
addition, upon remand, Mr. Greene should be ordered to serve his entire 
sentence under the supervision of the Community Corrections program. 
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Foreword
The United States not only imprisons people at far higher rates than any other democracy, but it also leads the 
world in imposing a vast network of life-altering consequences on the millions of individuals who pass through 
the nation’s criminal justice system each year. The nation’s criminal defense bar is determined to reverse these 
policies. Accordingly, in August of 2018, as I started my term as President of the National Association of Criminal 
Defense Lawyers (NACDL), NACDL, with support from the NACDL Foundation for Criminal Justice, convened a 
three-day conference — Shattering the Shackles of Collateral Consequences: Exploring Moral Principles and Economic 
Innovations to Restore Rights and Opportunity. 

This gathering was a combination of NACDL’s 17th Annual State Criminal Justice Conference and its 2nd Presidential 
Summit and Seminar. Each year for nearly two decades, NACDL has brought together criminal justice advocates 
from across the nation, many of whom are not lawyers, to prepare for the next year of criminal justice reform 
advocacy on the state level. This is a key programmatic event sponsored by NACDL for the benefit of its State 
Criminal Justice Network (SCJN). Separately, Immediate Past President Rick Jones launched the first-ever NACDL 
Presidential Summit to focus on a key agenda item that he set for his tenure as NACDL President. That inaugural 
Presidential Summit — Race Matters: The Impact of Race on Criminal Justice — was held in Detroit in 2017.

A key reform item at the top of my agenda for my term as NACDL President has been the issue of the often life-
long debilitating impact of the collateral consequences of arrest and conviction on millions of people in the United 
States. The purpose of this joint SCJN Conference and Presidential Summit was to look closely at the systemic 
injustice that affects the millions of people who have paid their debt to society and elicit reform recommendations 
from stakeholders from across the system and across the ideological spectrum. To do that, the conference brought 
together numerous formerly incarcerated people, prosecutors, judges, defense lawyers, criminal justice advocates, 
social workers, probation officers, and more.

This conference and summit was also a continuation of critical NACDL efforts concerning the collateral consequences 
of arrest and conviction. That work extends from the establishment of NACDL’s Task Force on Restoration of Rights and 
Status After Conviction in 2012 and the 2014 release of NACDL’s groundbreaking report — Collateral Damage: America’s 
Failure to Forgive or Forget in the War on Crime — A Roadmap to Restore Rights and Status After Arrest or Conviction, to the 
publication by NACDL Press of the treatise Collateral Consequences of Criminal Convictions: Law, Policy and Practice, by 
Margaret Colgate Love, Jenny Roberts & Wayne Logan, and NACDL’s ongoing involvement in the Restoration of Rights 
Project. NACDL’s reform efforts in this area will continue so long as this terrible problem persists.

NACDL was extremely fortunate to have Brennan M. Wingerter as the official reporter for this conference. Brennan 
is the Founder and Managing Attorney at East Tennessee Appellate Litigation, PLLC (ET AL), based in Knoxville, 
Tennessee.  She served as a judicial clerk to the Honorable Gary R. Wade on the Tennessee Supreme Court for three 
years and has taught legal writing at LMU Duncan School of Law in Knoxville, where she continues as an adjunct 
professor. It was Brennan’s selfless, pro bono efforts that made this excellent conference report a reality. NACDL is 
tremendously grateful for her outstanding work.

I recommend this conference report to you and encourage you to visit www.NACDL.org/ShatteringtheShackles, 
where you can watch and listen to the panels and presentations from the August 2018 conference. And one more 
thing, join NACDL, the NACDL Foundation for Criminal Justice, and our allies in working to shatter the shackles of 
collateral consequences. Justice and liberty demand it.

Drew Findling, NACDL President

https://www.nacdl.org/restoration/roadmapreport/
https://www.nacdl.org/restoration/roadmapreport/
http://www.nacdl.org/ShatteringtheShackles
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Executive Summary
On August 23–25, 2018, NACDL hosted its 17th Annual State Criminal Justice Network Conference and Presidential 
Summit in Atlanta, Georgia.1 The Conference — Shattering the Shackles of Collateral Consequences: Exploring Moral Prin-
ciples and Economic Innovations to Restore Rights and Opportunity — examined the destructive effect that a vast network 
of penalties, debarments, and disabilities following a criminal conviction has on the millions of people who have come 
in contact with the criminal justice system. The Conference also explored the disparate impact that these collateral 
consequences have on communities of color. At the same time, the Conference highlighted the groundbreaking work 
that is helping people break free from the shackles while providing a roadmap for national reform.2

NACDL’s Executive Director, Norman L. Reimer, described the path to reform as following the emerging consensus 
that we must restore humanity to our criminal justice system. In pursuit of that goal, the Conference included more 
than just criminal defense lawyers; it brought together a community of prosecutors, judges, formerly incarcerated 
people, probation officers, social workers, and activists.3 The 60th President of NACDL, Drew Findling, welcomed 
this diverse group of Conference participants and attendees to “an incredible congregation of people [who] all care 
about one thing: justice.” These common grounds of justice and humanity formed the basis and set the tone for the 
entire Conference.

To facilitate the human narrative of justice through shared stories and lived experiences, every panel at the Con-
ference included at least one person who was previously incarcerated in America. Most panels included more than 
one formerly incarcerated person, and a few panels consisted entirely of formerly incarcerated people. While there 
was some disagreement about the best terminology, resources, and methods to use in the fight against collateral 
consequences, the Conference represented an inclusive, humanistic approach to discussing the difficult topics of 
racism, morality, and social responsibility within the criminal justice system and the public at large. Some of the 
broad recommendations for reducing the impact of collateral consequences included:

•	 Building up resources in communities of color

•	 Funding better education systems

•	 Protecting and asserting the right to vote

•	 Increasing awareness of mental health issues

•	 Reforming law enforcement education to foster improved community relations

•	 Building coalitions at the local, state, and national levels

•	 Rehabilitating and educating people while they are incarcerated

•	 Making prisons and prosecutions more transparent

•	 Banning the box on employment applications that asks about prior criminal records

•	 Providing more employment opportunities for people getting out of prison

•	 Sharing success stories and changing the narrative about people who have been incarcerated

This report is intended to facilitate more discussion and to inspire further action on these issues so that anyone — 
not just the Conference attendees and participants — can work to shatter the shackles of collateral consequences.
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Introduction
Language is a constant exchange of “input” and “output” — people absorb information from their surroundings 
(input) and then express that information to others (output). Sometimes the output is an exact replica of the input; 
an example might be using a direct quote of one sentence from a book. But more often, the output differs from the 
input; the narrator adds or subtracts details, consciously or subconsciously alters facts, shifts the perspective, or 
misstates or misquotes the source. If two artists were asked to recreate the same vase of flowers, the abstract painter 
would produce something very different than what is produced by the marble sculptor. And yet, the artists started 
with the same subject — the same input.

The same dichotomy between input and output exists in terms of analyzing the collateral consequences of criminal 
convictions. Every person creates their own “output”: their preferred narrative of how collateral consequences im-
pact society. And these narratives describe a wide variety of emotions and beliefs — ranging from abstract denial and 
outright indifference to righteous indignation and palpable racism — even though they are all addressing the same 
criminal justice system: the same “input.” This is because their perspectives come from many different sources: 
people who were formerly incarcerated, people who are currently incarcerated, people who write or enforce laws, 
people who have never been incarcerated, people who advocate for criminal justice reform, people who advocate 
against criminal justice reform, people who vote Republican, and people who vote Democrat. Despite the differences 
in each person’s input and output, though, there can still be a collaborative discussion. That is because these people 
— these storytellers, like the panelists at the Conference — all have one thing in common: their humanity.

As demonstrated time and again by panelists and attendees during the Conference, human stories of lived and 
shared experiences can be the most powerful connection between individuals. Meaningful communication does 
not require that people agree with each other; it just requires that people listen to each other. To facilitate the dis-
cussion of collateral consequences, there are two things that must be understood at the outset. First, the definition 
of “collateral consequences” includes more than the thousands of specific legal restrictions that local, state, and 
federal governments place on people after they have completed a sentence for a criminal conviction. While collateral 
consequences, by their nature, are very technical, legal restrictions, they have a profound, real-life, human impact. 
The magnitude and nature of collateral consequences extend to people’s families and the generalized discrimination 
and social stigma that they endure long after they are released from incarceration. Second, the terms that are used 
when talking about collateral consequences are extremely important. For example, people who have served time in 
prison or jail should not be referred to as ex-offenders, ex-cons, or former inmates. They are simply people. Yes, 
they are people who were formerly incarcerated, but they have always been, and will always be, people.

With these simple concepts in mind, everyone — regardless of political ideology, socioeconomic status, or justice 
involvement — should be able to share their human stories, shatter the shackles of collateral consequences, and 
pursue the common goal of improving the lives of all.
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Ways to Start the Discussion of 
Criminal Justice Reform and  
the Devastating Impact of Mandatory 
Collateral Consequences
The first panel of the Conference was probably along the 
lines of what most people expected: an open discussion 
about the moral, economic, and racial arguments for and 
against the imposition of collateral consequences. But the 
identities of the panel members introduced an unusual 
level of diversity in terms of color, career, and political 
creed. Rick Jones — NACDL’s immediate Past President 
and Executive Director of the Neighborhood Defender 
Service of Harlem — moderated the discussion between 
Marc Levin, Teresa Hodge, and Mark Holden.

Marc Levin is the Vice President of Criminal Justice Pol-
icy at the Texas Public Policy Foundation. Marc is also 
an attorney and author for Right on Crime, “a national 
campaign of the Texas Public Policy Foundation, in part-
nership with the American Conservative Union Founda-
tion and Prison Fellowship, that supports conservative 
solutions for reducing crime, restoring victims, reform-
ing offenders, and lowering taxpayer costs.”4

Teresa Hodge is the Co-Founder and Director of Strategy 
and Innovation at Mission: Launch, a Maryland not-
for-profit organization that supports individuals and 
families affected by mass incarceration through financial 
literacy, inclusive entrepreneurship, and community 
engagement.5 Teresa witnessed firsthand the need for 
criminal justice reform when she was sentenced to serve 
more than 80 months in federal prison for a white-
collar, non-violent, first-time offense.6

Mark Holden is General Counsel and Senior Vice 
President of Koch Industries, the multi-billion-dollar 
corporation owned by brothers Charles and David Koch, 
who are known for their active role in funding certain 
conservative political and libertarian causes. Koch 
Industries is the parent organization of 11 companies 
ranging from the fashion industry to the food industry.7

Other panelists who contributed to the discussion of 
the moral, economic, and racial impact of collateral 
consequences included social scientists and legislative 
activists like Mary Price, Dr. Divine Pryor, and Ngozi 
Ndulue; a rap artist by the name of Dominique “Lil Baby” 
Jones; former U.S. Deputy Attorney General Sally Yates; 
prosecutors like Stephanie Woodard and David LaBahn; 
and a Georgia state judge, the Honorable Shawn LaGrua.

So where do these diverse individuals stand on the issue 
of collateral consequences? The following sections 
will explore how their surprisingly similar views may 
provide a path toward long-term criminal justice reform 
that transcends the political spectrum and shatters the 
boundaries between people on all sides of the debate.

Enhancing Public Safety
If there was one thing that everyone at this Conference 
agreed on, it was the need to maintain public safety. No 
one advocated the immediate closure of all prisons or 
the immediate release of all incarcerated people without 
regard for potential violence and recidivism. Teresa 
Hodge, who spent more than 5 years in federal prison, 
acknowledged that people with criminal histories are 
also in favor of public safety. Protecting the public, 
however, does not require locking up everyone who is 
accused of committing a crime.

The United States is home to only about 5% of the 
world’s population but houses about 25% of the world’s 
prisoners. Many of the people who occupy America’s 
prisons were convicted of non-violent crimes, and yet 
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(Left to Right) Mark Holden, Teresa Hodge, Marc Levin, and Rick Jones 
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when they are released they face many of the same 
crippling collateral consequences as people who were 
convicted of violent crimes. According to a 2016 report 
by the Brennan Center for Justice, nearly 40% of people 
incarcerated in the U.S. are being held behind bars “with 
no compelling public safety reason.”8

For some people, there may be good reason to impose 
strict collateral consequences as conditions of their 
release from jail. Two scenarios illustrated by Marc 
Levin, while playing Devil’s Advocate, were that a 
person who is a proven child sex offender should not be 
provided a job in a daycare center and a person who was 
convicted of insurance fraud should not be given a job 
selling insurance. “But we’ve gone way too far,” Marc 
said. Housing restrictions in Florida, for example, are so 
strict that hundreds of people carrying convictions for 
sex crimes are forced to live in makeshift tent camps, 
under bridges, and in open fields — which may be even 
more dangerous for both the public and the formerly 
incarcerated people.9

The question thus becomes: How can society secure 
public safety without irrationally burdening an entire 
segment of the population? Any solution must, of course, 
strike a balance. Panel members agreed that mandatory, 
across-the-board collateral consequences “don’t make 
sense,” so they made a few proposals for compromise:

•	 Impose only temporary post-incarceration 
restrictions; no lifetime collateral consequences

•	 Provide formerly incarcerated people with 
community resources and peer assistance 
programs

•	 Implement a process for waiving and appealing 
the imposition of collateral consequences

•	 Utilize the least restrictive means necessary to 
reduce a person’s chances of re-offending

These proposals can be collectively described as 
implementing “discretionary collateral consequences.” 
The common goal is to create a system that allows 
for individualized sentences and certain carefully 
circumscribed post-incarceration restrictions while 
enhancing public safety and maximizing the number of 
people who can contribute to the economy.

Building Coalitions
If the creation of discretionary collateral consequences 
or any other type of criminal justice reform is going to 
be a success, the discussion simply cannot be one-sided. 
Criminal defense lawyers and liberal community activists 

must be careful not to alienate supportive conservative 
groups whose constituents and leaders often control 
the mechanisms of the justice system. Both sides should 
develop strategic alliances and work in coalitions to reach 
different audiences so that compromises on issues and 
tactics can lead to real solutions. Building these coalitions 
is certainly a challenge, but it is not impossible.

Legislators

For example, it was a “right and left meeting of the 
minds” that culminated in Maryland’s elimination of 
mandatory minimums for drug offenses. Mary Price, 
who is General Counsel of FAMM — a group that works 
“to create a more fair and effective justice system” 
through “public education and targeted advocacy” — 
explained how the Maryland initiative used “gateway 
legislation” to bring liberals and conservatives to the 
same table for a discussion on meaningful sentencing 
reform. Mary spoke as a panel member for “The Road 
to Re-Entry: Navigating Systems Players and Building 
Coalitions,” where she was joined by Ngozi Ndulue from 
the National Association for the Advancement of Colored 
People (NAACP) and Dr. Divine Pryor from the Center for 
NuLeadership on Urban Solutions. Here is the approach 
that Mary outlined for other states to follow:

1.	 FAMM began reaching out to Republican 
legislators and conservatives four or five 
years before the Justice Reinvestment Act 
was passed in 2016.

2.	 In 2013, FAMM worked with the American 
Legislative Exchange Council (ALEC) to 
develop model legislation for changing 
mandatory minimums. ALEC is “America’s 
largest nonpartisan, voluntary membership 
organization of state legislators dedicated 
to the principles of limited government, free 
markets and federalism” — in other words, 
ALEC is a politically conservative group.10

3.	 By putting the focus on public safety 
and fiscal conservatism, ALEC works 
in partnership with its allies to create 
“carefully crafted” legislation designed 
to “maximize taxpayer dollars . . . while 
preventing overcriminalization and 
unnecessary prison stays.”11

4.	Before tackling the elimination of 
mandatory minimums altogether, FAMM 
developed a key compromise in the proposed 
legislation with ALEC: create a safety valve 
for judges to waive mandatory minimums 
when certain conditions have been met.
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5.	 The safety valve was the first part of the 
legislation to pass.

6.	When the rest of the legislation passed, 
the Justice Reinvestment Act eliminated 
mandatory minimums altogether for future 
convictions, and the safety valve was made 
retroactive for everyone who had already 
received a mandatory minimum sentence.

7.	 This success would not have been possible if 
FAMM had not been willing to compromise 
some of its issues, acknowledge the 
powerful role of fiscal conservatism, and 
build the discussion upon a common 
ground: public safety.

Ngozi Ndulue echoed Mary’s emphasis on the need 
to reach the ears of conservative groups by focusing 
on public safety and the economic impact of lengthy 
sentences and collateral consequences. Ngozi is the 
Senior Director of Criminal Justice Programs at the 
NAACP, and she attributes meaningful reform to the 
grassroots movements that strengthen people on the 
state and local levels. When legislation like the Justice 
Reinvestment Act is on the table, individual voters need 
to hold their elected officials accountable through the 
polls and town hall meetings. Arguments about race 
and the criminal justice system are inevitable, Ngozi 
said, but she encouraged activists to start the discussion 
with something that their “traditional friends” and 
“traditional enemies” could agree on: the fact that “it 
makes so little economic sense to continue down th[e] 
mass incarceration path.”

In this way, traditional friends and traditional enemies 
can become unexpected allies. And the conversation 
does not have to stop with the legislators and their 
constituents. Just as Republicans and Democrats can 
work together to develop better laws, so too can defense 
attorneys work with police officers, prosecutors, and 
judges to improve the system that applies those laws.

Prosecutors & Judges

To help facilitate this coalition, NACDL invited a panel of 
prosecutors and judges to speak on the topic of “Justice 
for All.” Dr. Divine Pryor — a social scientist who was 
previously incarcerated — moderated the panel. Dr. 
Pryor is currently the Executive Director of the Center 
for NuLeadership on Urban Solutions, “an independent 
research, training and advocacy think tank that applies 
Human Justice to achieve public safety, racial equity, 
community investment, human development and well-
being in society.”12 Dr. Pryor’s panel participants included 
Stephanie Woodard, David LaBahn, and the Honorable 
Shawn LaGrua.

Stephanie Woodard is a seasoned prosecutor who has 
worked in several district attorneys’ offices in a variety 
of Georgia counties. She is currently the Solicitor 
General of Hall County, Georgia, where she prosecutes 
misdemeanor offenses. Stephanie is an advocate for 
alternative sentencing courts and substance abuse 
rehabilitation programs.

Dave LaBahn is President and CEO of the Association 
of Prosecuting Attorneys, a national organization that 
provides training and technical assistance to prosecutors 
throughout the United States. Dave enjoys collaborating 
with all criminal justice partners, and he frequently 
speaks about criminal justice reform.

Judge Shawn LaGrua was appointed to the Superior 
Court of the Atlanta Judicial Circuit in December 2009. 
Since that time, she has been a pioneer in fostering 
rehabilitation and reintegration as opposed to simply 
enforcing harsh prison sentences.

These panel members agreed that meaningful criminal 
justice reform requires changes to the culture within 
the system itself. Prosecutors and judges — the system 
players who hold all the power and make all the decisions 
— can singlehandedly change the course of a person’s 
life, and with this power comes great responsibility.

(Left to Right) Stephanie Woodard, David LaBahn, Hon. Shawn LaGrua, and 
Dr. Divine Pryor
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(Left to Right) Dr. Divine Pryor, Ngozi Ndulue, Mary Price, and Roberta 
“Toni” Meyers
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As the Solicitor General of Hall County, Georgia, Stephanie 
is an elected official who takes her responsibilities 
seriously as she makes decisions about prosecuting 
misdemeanors. For example, Stephanie reported that half 
of the attorneys who work in her office have prior criminal 
records, which is a deliberate hiring practice designed to 
teach new prosecutors how to see the human beings in the 
system. Expressing her philosophy behind this practice, 
Stephanie said, “I don’t think that someone should be 
involved in prosecution if they don’t understand what it 
feels like to be prosecuted.” She instructs her prosecutors 
not to look at the snapshot of a person’s life in their  
worst moment, but to look beneath the surface for the 
root of the problem so they can address the real issues 
and help people reintegrate with their communities and 
support systems.

For Dave LaBahn, who trains lawyers in district 
attorneys’ offices across the country, his role in 
changing the system is to make sure that prosecutors 
learn to “do the right thing for the right reasons to 
the right person.” One way that Dave accomplishes 
this goal is to lead by example: although he supports 
long-term incarceration for people convicted of violent 
crimes, he has helped secure the early release of several 
people who were serving life sentences for non-violent 
drug offenses. Dave also discussed the importance of 
screening people for their risks and needs so they can 
be provided with a defense attorney “right away” and 
be diverted or deflected away from the criminal justice 
system through educational and treatment programs.

As the final decisionmaker, Judge LaGrua plays her 
part by overseeing a Re-Entry Court — which uses 
close supervision, mental health and substance abuse 
treatment, education, and job-training to help integrate 
people back into the community after they have served a 
period of incarceration — and the “My Journey Matters” 
program, which diverts young people accused of violent 
crimes away from prison. “My Journey Matters” is an 
innovative alternative court program that praises young 
people for obtaining good report cards and clean drug 
screens while helping them learn how to create budgets 
and résumés. The program also requires monthly 
check-ins with the court to make sure that the youth are 
on track to earn their GED or high school diploma and 
graduate from the program with a marketable skill. The 
ultimate goal of Judge LaGrua’s alternative court is to 
make sure the young people who go through My Journey 
Matters are “educated, stable, and not coming back.”

Law Enforcement Officers

While these voices from the bench and bar offered an 
insider’s perspective, the panel also acknowledged that 
systemic change must begin even before an individual 
is accused of a crime and enters a courtroom. Law 

enforcement plays a critical role in determining whether 
the gears start to turn in the first place, and police 
officers are often the front line in shaping the narrative 
of a person’s life.

Coalitions with law enforcement should start with on-
the-ground training and community involvement. For 
example, the People’s Police Academy has connected 
with the New York Police Department through a 
community-led program in which civilian experts 
(including formerly incarcerated people and former 
gang members) train NYPD officers without intervention 
by the NYPD’s administration.13

One of the primary goals of these local-level training 
sessions is to help officers become more sensitive to the 
needs of the community so that people can be diverted 
into mental health and substance abuse treatment 
programs before they are arrested and prosecuted for 
non-violent offenses.

Summary

With these kinds of broad coalitions being developed at 
every level of the criminal justice system, the “tough 
on crime” policies of old can start to transform into a 
more modern approach that is “smart on crime.” This 
idea has been embraced even by the highest-ranking 
prosecutor in the United States: former Attorney General 
Eric Holder. Sally Q. Yates — the former United States 
Deputy Attorney General who delivered the keynote 
address at NACDL’s Conference — spoke about Holder’s 
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Former U.S. Deputy Attorney General Sally Q. Yates (recipient of Champion 
of Justice Restoration of Rights Award) delivering Keynote Address at 
Shattering the Shackles summit
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commitment to focusing on people rather than punitive 
policies. During their time in office, Holder and Yates 
embraced a comprehensive approach to prosecution 
that placed equal emphasis on the enforcement of 
laws, prevention of incarceration, and development 
of meaningful re-entry initiatives. The Department of 
Justice eliminated the use of private prisons, created 
literacy and educational programs for people who were 
incarcerated, and assisted people who were re-entering 
their communities by providing them with personal 
identification cards, resource handbooks, and social 
security cards.

But Sally Yates informed Conference participants that 
many of the advancements she made with Eric Holder 
have been undermined or outright eliminated by the 
current federal administration. Private prisons are again 
supported by U.S. Department of Justice, and, according 
to Yates, most education programs have disappeared. 
The administration appears to have shifted its focus by 
prosecuting lower-level drug offenses and immigration 
offenses while imposing harsher punishments. Yates 
has also perceived an increased tendency to distance 
people who are incarcerated from their families and 
support systems.

There are a number of negative consequences that flow 
from these dramatic policy changes, and their impact 
will certainly be felt more by communities of color.

Seeing & Talking Color
No discussion of America’s war on crime is complete 
without the topics of racial inequality, disparity, and 
injustice.  As one panel moderator, Roberta “Toni” 
Meyers, explained: “No one working on criminal justice 
reform can do this work effectively and with integrity 
without considering how racism drives criminal justice 
policy and practice.” While these issues were raised and 
debated throughout the Conference, several panelists 
addressed head-on the continuing problem of racism in 
the nation’s criminal justice system.

Panelist Mary Price and several Conference attendees 
mentioned the importance of the 2016 documentary 
“13th” (in reference to the Thirteenth Amendment), 
which explores the direct connection between slavery 
and imprisonment as the perpetual criminalization 
of black people. Moderator and panelist Dr. Divine 
Pryor also referred to “13th” and noted the role that 
the Thirteenth Amendment14 and various legislative 
measures — like voting laws, vagrancy laws, and literacy 
laws — have played in reinforcing the enslavement of 
a particular group of people. Panelist Dominique “Lil 
Baby” Jones, who served two years in prison before 
becoming an overnight rap sensation, placed the blame 

for internalized, systemic racism on society in general: 
“It’s people, period. Black youth are being profiled, but 
not just by white people.”

The imposition of mandatory collateral consequences 
ensures that racial oppression will continue long after a 
person has served his or her time. Disenfranchisement 
and employment and housing restrictions, in particular, 
prevent formerly incarcerated people from exercising 
their voices and reintegrating into their communities 
as productive, taxpaying citizens. As activists work to 
shatter the shackles of these collateral consequences, it 
may help to break some of the barriers to discussion by 
sharing human stories through films like “13th” and by 
focusing on common goals like public safety and fiscal 
responsibility.
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The Far-Reaching Effects of  
Collateral Consequences
The previous section of this Report laid the groundwork for discussing the moral, economic, and racial issues of 
criminal justice reform through the common goals of public safety, fiscal conservatism, and inclusive redemption. 
This section will add the most important voices to the conversation by sharing the human stories and lived experi-
ences of some of the panelists who were formerly incarcerated in America.

Restrictions on housing and employment opportunities were consistently identified by Conference panelists as the 
most difficult collateral consequences faced by formerly incarcerated people struggling to meld with the general 
population. And even for those who are able to obtain post-incarceration employment, the lack of transportation 
often prevents them from keeping the job long enough to maintain a steady income. To make matters worse, the 
perpetual cloud of disenfranchisement and the general stigma of having a criminal record compound these day-to-
day hurdles by depriving an entire segment of the population of access to the polls and to the media. The only way 
to change this narrative is to listen and restore the voices of the human beings who have served their sentences but 
remain imprisoned by the far-reaching effects of collateral consequences.

Housing
When people are released from prison, they are usually given two things: $40 or $50 and a one-way bus ticket out 
of town. But many of them have nowhere to go. Some types of convictions — usually those of a violent or sexual 
nature — carry heavier housing restrictions than others, but any type of criminal record is generally a barrier to 
renting a decent place to live.

In Houston, for example, city ordinances have tightened restrictions and regulations on alternate housing fa-
cilities and boarding homes, making it more difficult for formerly incarcerated people to reintegrate with the 
communities where they want to live and work.15 Some public housing authorities require the automatic rejection 
of people who were convicted of sex crimes or certain drug offenses. Other restrictions give public housing au-
thorities the discretion to reject applicants whose backgrounds include convictions for arson, burglary, or another 
crime against property. The number of available housing options is further reduced for anyone with a history of 
mental health or addiction issues.

“Previously incarcerated people are not  
just one story.” – Cynthia W. Roseberry

“I can’t focus on one consequence. I need to  
know why there are any consequences once  
I’ve served my time.” – Christopher Ervin



Shattering the Shackles of Collateral Consequences14

When public housing is not an option, formerly 
incarcerated people must turn to private landlords for 
assistance. It should not be a surprise to hear that many 
landlords will refuse to rent to anyone with a criminal 
record. But the housing discrimination story told by 
panelist Marcus Bullock16 — who became a successful 
entrepreneur after spending 8 years in prison — was 
eye opening. Marcus had been out of prison for more 
than a decade when his application for an apartment 
was denied by a private leasing office. At first, he was 
confused. He thought that perhaps the one apartment he 
was considering had been rented before his application 
could be processed, but the leasing officer told him that 
it was not just that one apartment; none of the units 
would be available. After pressing for answers, Marcus 
discovered that his application had been denied because 
of his decades-old felony conviction — something that 
was so remote it had not even crossed his mind when the 
leasing office first turned him down.

After hearing too many stories like the one told by 
Marcus, panelist Susan Burton17 decided to become a 
private landlord for women who need a place to live when 
they are released from prison. Susan is an author and 
activist who turned to drugs and alcohol after suffering 
through years of sexual abuse and the tragic death of 
her five-year-old son. She served six prison sentences 

for drug-related offenses before she finally found a way 
to get the treatment and therapy she had so desperately 
needed long before she was incarcerated. For Susan, that 
meant leaving her over-policed and under-resourced 
community of South Los Angeles for a rehabilitation 
center in the beachfront resort town of Santa Monica.18

Now sober for more than 20 years, Susan owns and 
operates seven houses for women trying to rebuild 
their lives after a period of incarceration. She refuses to 
contract with prisons and departments of correction so 

that her business will not be dictated by governmental 
restrictions and her tenants will not be subjected to 
governmental intrusion.

Few communities are lucky enough to have a Susan 
Burton, though, which is part of the reason why the 
recidivism rates in this country are so high. Studies 
have consistently shown that people who get out 
of prison without the ability to secure safe, stable 
housing are at a much greater risk of reoffending. 
America’s homeless population is inundated with 
formerly incarcerated people, many of whom also 
suffer from mental health problems or substance 
abuse and addiction issues. Housing restrictions that 
force these people onto the streets and into high-
crime neighborhoods without adequate resources 
create a self-fulfilling prophecy of recidivism and 
perpetuate the false narrative that the public would be 
safer if everyone remained locked up for life.

Employment
Compounding the collateral consequences of housing 
restrictions is the lack of employment opportunities 
for people who have served time in prison. And it is 
undeniable that race and conviction-type play a large 

role in this part of the system. As panelist Desmond 
Meade19 noted, for example, cybercriminals like hackers 
sometimes go on to work for the FBI or the CIA, but an 
ordinary African-American male who is convicted of a 
drug-related felony would never be allowed to become 
a police officer.

Panelist Jason Hernandez is a Soros Justice Fellow who 
was just 21 years old when he was sentenced to life without 
parole for a non-violent drug offense. After enduring his 
brother’s death and witnessing first-hand the injustice 

“The best public safety plan for someone coming 
home from prison is employment.” – Dr. Divine Pryor

“I had to change my mindset. Mexicans weren’t born 
to sell and use drugs.” – Jason Hernandez
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of racially disparate crack cocaine laws,20 Jason was 
eventually granted clemency and released. But as soon as 
he got out of prison, Jason faced a much different number 
21: “You have 21 days to start paying on your fine and get 
a job or else you go back to prison.” Jason was given only 
21 days to get a job, and he had a criminal conviction on 
his record. Most people with college and doctoral degrees 
would have trouble finding a job within 21 days if they 
suddenly found themselves looking for employment. But 
somehow that is what the criminal justice system expects 
of people who have been imprisoned far away from their 
families and who have received little to no education or 
job training while incarcerated.

Because Jason was serving a sentence of life without 
parole, he was not provided with any re-entry programs 
while he was incarcerated. Everyone assumed he was 
never going home. But Jason remained hopeful, so 
he paid hundreds of dollars to participate in welding, 
culinary arts, and paralegal training sessions led by other 
people who were incarcerated with him. When Jason was 
released from prison, however, he realized that none of 
these programs had prepared him for the harsh reality 
of the job search. Most applications had to be completed 
online, and Jason — like anyone who is incarcerated for 
more than five or six years — had not been able to keep 
up with the changes in technology. He did not know 
how to use a computer. And as someone with a criminal 
record, Jason had to “check the box” indicating that he 
had been convicted of a crime, which most employers 
use as an automatic disqualifier when sorting through 
applications. Jason’s prior conviction also disqualified 
him from donating blood or giving plasma, which 
otherwise might have been a non-traditional way to 
make the money he needed to pay his fines and comply 
with the conditions of his release.

The bitter irony of requiring formerly incarcerated 
people to find employment and pay their fines almost 
immediately upon release, while simultaneously placing 
severe restrictions on their ability to do so, is perhaps 
best illustrated by last summer’s wildfires in California. 
More than 2,000 of the 14,000 firefighters who battled 
the Mendocino Complex Fire were people serving 
time in the California Department of Corrections and 
Rehabilitation. These brave firefighters who volunteered 
to face the deadly blaze will probably never be able to 
get a firefighting job after they are released. That is 
because most fire departments require their employees 
to be certified EMTs. EMTs are required to obtain an 
occupational license, and occupational licenses are 
typically denied to anyone with a criminal record.21

In fact, according to panelist Lee McGrath — the Institute 
for Justice’s Senior Legislative Counsel — occupational 
licensing boards are one of the loudest voices advocating 
against the hiring of formerly incarcerated people. 

There are about 15,000 collateral consequences related 
to occupational licensing, and about 6,000 of them 
are permanent, automatic bars to the employment 
of someone with a criminal record. The occupational 
licensing boards have consistently refused to “ban the 
box,” which would prevent the boards from including 
a question about prior criminal convictions on their 
licensing applications. This simple decision to “ban the 
box” would allow formerly incarcerated people to be seen 
as who they are instead of as the crime they committed, 
the mistake they made, or — for the truly innocent — the 
false circumstances under which they were convicted.

The desire to be seen as a human being — a concept that 
most people take for granted — consumes the minds 
and hearts of people who just want to get a job and begin 
contributing to society after a period of incarceration. 
As Serena Nunn McCullers put it during one panel 
discussion, “I want [potential employers] to see past my 
crime and see me.”

Transportation
Stories similar to those told by Jason Hernandez and 
Serena Nunn McCullers are not uncommon among 
formerly incarcerated people trying to get back on their 
feet after they have served their sentence. Panelist John 
Koufus is the National Director of Reentry Initiatives 
for Right on Crime, and he will tell you that no one 
asks him for money, but everyone asks him for a job. 
While searching for a solution to this job void, John 
identified a key obstacle to obtaining employment: the 
lack of transportation. At an even more basic level, John 
recognized that many people who were released from 
prison did not have a driver’s license. John set out to 
change that. He established a coalition with the Motor 
Vehicle Commission and pro bono lawyers throughout 
his home state of New Jersey who work together to clear 
up outstanding warrants and apply for licenses on behalf 
of those who were formerly incarcerated.

“I want [potential 
employers] to see 
past my crime  
and see me.”  
– Serena Nunn 
McCullers
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These kinds of driver’s license reinstatement initiatives 
are necessary steps on the road to redemption, but the 
obstacles to transportation do not end at the Department 
of Motor Vehicles. After obtaining a license, anyone who 
owns a vehicle is required to maintain insurance. For 
panelist Randy Lanier, who spent nearly three decades in 
prison for non-violent drug-related offenses, the cost of 
that insurance was four times the regular rates because it 
had been so long since he had a driver’s license. Perhaps 
somewhat ironically, Randy is also a former professional 
racecar driver who won several major events in the 
1980s. But because he had a criminal record, Randy’s 
driving qualifications meant nothing to the licensing and 
insurance agents. As Jason said, they were not treated 
differently because they had sold drugs and poisoned 
their communities; they were treated differently simply 
because they had served time in prison.

Another panelist, Jarrett Adams, summarized the 
dilemma for formerly incarcerated people like this: “It 
all comes down to money.”

1.	 When you are released from prison, you 
need money to pay fines.

2.	 To get money, you need a job.

3.	 To get a job, you need reliable 
transportation.

4.	To get a car, you need a driver’s license and 
insurance.

5.	 To get a driver’s license and insurance, you 
need money.

6.	To get money, you need a job.

7.	 To get a job, you need reliable 
transportation.

And just like that, the system repeats its vicious cycle of 
roadblocks and setbacks that make it nearly impossible 
for anyone getting out of prison to become a successful 
contributor to the economy.

Voting Rights
Another collateral consequence that prevents people 
who were formerly incarcerated from becoming 
productive members of society is the automatic 
elimination of their voting rights. Only two states in 
America — Maine and Vermont — allow people to 
retain their voting rights while they are incarcerated. 
For everyone else, their voting rights are stripped away 
as soon as they are convicted. When they are released, 
these same people face a much more difficult process 
to get their rights restored, and for some, it is literally 
impossible. A few states impose lifetime or long-term 
bans on voting for people who have been convicted 
of certain crimes. Automatic disenfranchisement for 
people who were convicted of voter fraud might make 
sense, but usually this collateral consequence extends 
to all felony offenses, most of which have nothing to do 
with the ability to vote.

They were not treated differently because they “were 
selling drugs and . . . committing crimes and . . . poisoning 
[their] community”; they were treated differently simply 
because they had served time in prison. – Jason Hernandez

“Nothing speaks more to citizenship than being able 
to vote. If you’re worthy of being released back into 
the community, then you’re worthy of exercising 
your rights.” – Desmond Meade

“It all comes  
down to money.”   
– Jarrett Adams
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In most states, a person is not eligible for voting restoration until completing their sentence and all conditions of 
release, including probation, parole, and payment of fines, fees, and court costs. Yet again, as Jarrett Adams said, 
“[i]t all comes down to money.” Formerly incarcerated people who are unable to afford housing or a car that will 
get them to and from a job where they can earn money are often unable to pay their financial obligations after 
release. As a result, these people will never be eligible to apply to have their rights restored. And that word “apply” 
is intentional — instead of automatically restoring a person’s voting rights after a period of incarceration, many 
states require people to submit an individual application to their Board of Probation and Parole or to the Governor. 
The process may take years, and there is no guarantee that an application will be granted. In Florida, for example, 
the state even lacks a basic process for reviewing these applications. A federal judge recently struck down the 
Florida Executive Clemency Board’s process for restoring voting rights as unconstitutional, and a constitutional 
amendment on the November 2018 ballot was passed with 65 percent of the vote, promising to make it easier for 
most formerly incarcerated people to have their voting rights restored, though implementation is facing certain 
legislative challenges.22

Without significant changes to the system and the process, most formerly incarcerated people will never be able 
to restore their voting rights, whether that is because of a lack of financial resources or a lack of eligibility based 
on their type of conviction. The inability to vote alienates these people from the rest of society long after they have 
served their prison sentences, undermines a core tenet of what it means to be a self-governing democracy, and 
creates feelings of exclusion and unworthiness instead of redemption and forgiveness.

Stigma

Unfortunately, the feelings of isolation and anxiety that are harbored by most formerly incarcerated people are 
not limited to the voting restoration process. A person with a criminal record carries a scarlet letter for the rest of 
his or her life, and sometimes even after death. One of the panels at the Conference was devoted just to this topic. 
“Forgiving: The Campaign Against the Scarlet Letter,” featured moderator Cynthia W. Roseberry and panelists 
Jason Hernandez, Margaret “Margy” Love, and John Koufos.

The panel members discussed how, thanks in large part to technology and the media, society will never allow the 
stigma of a criminal conviction to simply fade away. John — whose decades-long battle with addiction led to a 
conviction for driving under the influence and seriously injuring another person — described wearing his scarlet 
letter quite literally. Even though John now visits the White House every two to three weeks as a lobbyist for Right 
on Crime, it is ironic that he is still required to wear an “escort required” badge while he is on the premises.

This panel also garnered some of the most eye-opening audience discussion. One attendee shared a story of stigma 
that followed her family member beyond the grave. Before her mother could be buried at Arlington Cemetery 
alongside her honored veteran father, the attendee had to swear that her mother had never been convicted of a 

“The unfortunate technological advancements 
of the last 30 years allow us to look up people’s 
criminal histories without ever leaving our desks.”  
– Margaret Love

“No one prepared me for the invisible life sentence 
that is associated with having a criminal history.”  
– Teresa Hodge
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felony. Even in death, a person convicted of a crime can 
be stigmatized, humiliated, and alienated from family 
members. In a country that was founded on personal 
liberation, it is incredible that so many citizens are still 
forced to be burdened by the tangible and intangible 
collateral consequences that will never allow society to 
forgive or forget the single worst day of their lives.

Moving Forward While Looking Back
Amazingly, despite being crippled by the shackles of all 
these collateral consequences, many people have been 
able to rebuild their lives and achieve successful careers. 
But none of the people who shared their stories at the 
Conference simply picked themselves up and moved 
on. Every single person who was formerly incarcerated 
spoke about the importance of reaching back into the 
system and helping another person break the cycle 
of recidivism by providing mentorship, training, and 
sometimes even a job.

Kevin Skidmore, for example, routinely hires formerly 
incarcerated people like himself to work for his trucking 
company, FourFourtyTrucking, LLC. He attributes 
his success to hard work and personal responsibility. 

Kevin spoke on the panel titled “Plenary — I Am My 
Brother’s Keeper: Guiding Principles of Re-Entry” with 
Dominique “Lil Baby” Jones, who has achieved national 
fame as a rap artist since his period of incarceration. Lil 
Baby uses his platform to speak out against the culture 
of drugs and guns in the young black community. And 
panelist Omar Howard, an author and activist who 
served eighteen years for a murder he did not commit, 
now serves as Chaplain of a transition center for people 
who are released. He also regularly speaks at schools and 
mentors youth in his community.

Omar shared his story on the panel of Criminal Justice 
Leaders and Authors, which was moderated by Nkechi 
Taifa — the Advocacy Director for Criminal Justice at 
the Open Society Foundations — and included panelist 
Anthony Graves, who spent more than 15 years on death 
row before he was finally exonerated from charges of 
a mass murder that he did not commit. After he was 
released and exonerated, Anthony “turned around 

and helped exonerate the next guy on the list.” The 
Anthony Graves Foundation has also created the 
Exoneree Speakers Bureau, which is a program that 
trains exonerees on how to tell their stories to the public, 
legislators, and the media.

Other panelists have taken a longer but nonetheless 
purposeful route in using their careers to assist the 
people they left behind in prison. Amy Solomon — 
Vice President of Criminal Justice Policy for the Laura 
and John Arnold Foundation — moderated a panel of 
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(Left to Right) Omar Howard, Anthony Graves, Susan Burton, and Nkechi Taifa

“I had to outthink and outsmart racism. And I’m gonna 
outwork you. That’s how I am where I am today.”  
– Kevin Skidmore

I want to “be a servant to my young brothers and 
sisters.” – Omar Howard

“Helping other people, 
using the law, changed 
my life.” – Shon Hopwood



Shattering the Shackles of Collateral Consequences 19

three formerly incarcerated individuals who overcame 
unbelievable odds to earn juris doctor degrees and 
obtain licenses to practice law: Jarrett Adams, Serena 
Nunn McCullers, and Shon Hopwood.

Jarrett Adams, who is now a criminal defense and civil 
rights lawyer, represents clients like himself who were 
wrongfully convicted. As an attorney and activist, Jarrett 
makes a point to talk to his clients’ families and help 
them develop better resources in their communities. 
Serena Nunn McCullers is a public defender in Atlanta 

whose own prison sentence was commuted by President 
Bill Clinton and later pardoned by President Barack 
Obama. For Serena, who provides client-centered legal 
representation that brings humanity into the courtroom, 
“banning the box” is crucial because checking a box on 
an employment application will never provide the whole 
picture of a person.

While Serena regularly speaks to teenage girls and at-
risk youth, her story also resonates with people who 
have already been convicted. Panelist Shon Hopwood is 
now a law professor at Georgetown University, but he 
was inspired by Serena while serving a federal prison 
sentence for a series of armed bank robberies. Before he 
was released and long before he went to law school, Shon 
had filed several successful petitions in the United States 
Supreme Court — something most lawyers will not do 
once in their careers. After Shon earned the chance to 
sit for the Washington State Bar Exam, he successfully 
petitioned the Washington Supreme Court on behalf of 
another formerly incarcerated person whose character 
and fitness application had been denied.

Summary
People like Shon, Serena, Jarrett, Anthony, Kevin, Lil 
Baby, Jason, Susan, John, Randy, and Marcus are not 
just speakers at the NACDL Conference who happened 
to have served time in prison. They are activists, 
lawyers, and entrepreneurs. They are mothers and 
fathers, husbands and wives, sisters and brothers. And 
they are not alone. Millions of Americans — people who 
are parents, children, neighbors, and cousins — are 
unfairly stigmatized every day because of prior criminal 
convictions for which they have already paid the price 
and served the time. They are ready to move on, and it 
is this country’s moral and fiscal responsibility to help 
them do so.
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(Left to Right) Shon Hopwood, Amy Solomon, Jarrett Adams, Angelyn 
Frazer-Giles, and Serena Nunn McCullers 

“Families are 
incarcerated too, just 
minus the bars.”  
– Jarrett Adams

“The commutation process is about my freedom; the 
pardon is about my future.” – Serena Nunn McCullers

“People change, character is not static, and the law 
needs to recognize that.” – Shon Hopwood
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Legislative & Judicial Reforms

As activists, lawyers, and other groups continue to 
work for change in the system, they must be willing to 
cross the aisles of partisan politics and reach strategic 
solutions to the problems caused by post-incarceration 
restrictions on housing, employment, transportation, 
and voting. Perhaps somewhat surprisingly, many of the 
states that have successfully implemented meaningful 
criminal justice reform on these issues are in the 
South and Midwest. The primary panel on these topics 
— “Forgetting: Alleviating Collateral Consequences 
Through the Legislative & Referendum Process” — 
consisted of moderator Monica Reid, who is the Director 
of Advocacy for NACDL, and panelists Marissa Dodson 
(Georgia), Desmond Meade (Florida), and Lee McGrath 
(Minnesota). Based largely on their input, this section of 
the Report will highlight recent legislative and judicial 
improvements in Georgia, Florida, Pennsylvania, New 
Hampshire, and Indiana. The models set by these states 
can and should be repeated throughout the country to 
address the collateral consequences faced by those who 
were formerly incarcerated.

Georgia
The then-Governor of Georgia, Republican Nathan 
Deal,23 delivered an emotional address to Conference 
participants and attendees. Governor Deal has been a 
leader in bipartisan efforts to shatter the shackles of 
collateral consequences in his state.

Ban the Box

Former Governor Deal, who hired formerly incarcerated 
people to work at the Governor’s Mansion, led by 
example: the state of Georgia as an employer has banned 
the box. The Governor hopes that the example set by the 
public sector will encourage employers in the private 
sector to also ban the box. Marissa Dodson — Public 
Policy Director at the Southern Center for Human Rights 
in Atlanta — echoed Governor Deal’s call for cooperation 
among fiscal conservatives, public officials, and private 
employers. Marissa emphasized the importance in 
helping employers understand that banning the box is 
a way to turn tax burdens into tax payers: if formerly 
incarcerated people have more opportunities to get 
jobs, then they will not have to depend on state welfare 
programs.

Expansion of Accountability Courts24

Georgia has demonstrated its continued commitment 
to incarcerating only those individuals who represent 
a threat to public safety while diverting many non-
violent individuals into alternative programs such as 

“Law and policies change when the issues are  
humanized.” – Nkechi Taifa
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(Left to Right) Lee McGrath, Desmond Meade, Marissa Dodson, and 
Monica Reid
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Fmr. Georgia Governor Nathan Deal (recipient of Champion of Justice 
Restoration of Rights Award) delivering remarks at Shattering the 
Shackles summit
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accountability courts. These courts include Felony Drug 
Courts, DUI Courts, Veterans’ Courts, Family Treatment 
Courts, Mental Health Courts, and specialized Juvenile 
Courts. The Council of Accountability Court Judges of 
Georgia currently oversees more than 140 accountability 
courts throughout the state, with at least one 
accountability court operating in every judicial district. 
To further incentivize these alternative programs, the 
state of Georgia pays monetary stipends to judges who 
operate an accountability court in their district.

Juvenile Justice Reform25

In addition to its specialized Juvenile Courts, Georgia 
has created community-based alternative programs to 
divert juveniles away from detention facilities. Juvenile 
court judges have greater discretion in keeping juveniles 
out of detention facilities while increasing their access 
to mental health treatment, substance abuse counseling, 
and family therapy. The Georgia General Assembly has 
authorized a grant program that supports counties 
where juvenile incarceration rates have been reduced.

Education and Treatment for  
Incarcerated People

In recent years, Georgia has worked to convert facilities 
into treatment and transition centers rather than build 
new prisons. The state is also creating a network of 
prison-based charter schools to provide incarcerated 
people with the opportunity to learn technical skills and 
earn real high school diplomas instead of GEDs. These 
efforts have led to a marked decrease in recidivism rates 
while increasing the state’s general population and thus 
increasing its revenue.

As former Governor Deal acknowledged, none of these 
positive reforms in Georgia would have been possible 
without wide bipartisan support achieved through open 
discussion, negotiation, and compromise.

Florida
If anyone understands the difficulty in passing statewide 
criminal justice reform, it is Desmond Meade. Desmond 
describes himself as “a formerly homeless returning 
citizen who overcame many obstacles to eventually 
become the current State Director for Florida Live Free 
Campaign, President of the Florida Rights Restoration 
Coalition (FRRC), Chair of Floridians for a Fair 
Democracy, Chair of the Florida Coalition on Black Civic 
Participation’s Black Men’s Roundtable, and a graduate 
of Florida International University College of Law.”26 
At the Conference, Desmond addressed two of the 
most controversial collateral consequences in Florida: 
disenfranchisement and stigma.

Restoration of Voting Rights

Until recently, Florida was one of fewer than five states 
that would not restore a person’s right to vote if they 
were convicted of certain crimes, but in November 2018, 
Floridians overwhelmingly voted to change that statistic. 
Amendment 4, the Voting Restoration Amendment, was 
on the ballot to provide second chances for over one 
million people who have been prohibited from voting 
because of their prior criminal convictions. As Desmond 
explained, the amendment creates a fast-track for 
certain people to have their voting rights restored 
without the intensive, individual application process 
that is currently in place. Eligible individuals include 
formerly incarcerated people who have completed 
the terms of their sentence, including probation and 
parole. Notably, however, the law does not allow voting 
restoration for people who have been convicted of 
murder or a sex offense. While this was a point of great 
concern among those who opposed the amendment, its 
proponents emphasized the need for compromise and 
contended that some reform is better than no reform.27

Expungement Reform

In Florida, there is a very short list of criminal offenses 
that qualify for expungement, and even the ones that do 
are not always fully sealed or expunged. For example, 
a person might be able to conceal an arrest but not a 
conviction, and the arrest records are still made available 
to schools and state agencies. These limitations make 
expungement in Florida a practically meaningless 
illusion. Faced with an unsympathetic electorate and 
legislature, Desmond recommended changing the 
narrative about the stigma associated with a criminal 
conviction. He suggested that formerly incarcerated 
people like himself wear their prior convictions as a 
badge of honor rather than a scarlet letter badge of 
shame. This idea may be controversial to some, but 
it has been embraced by others. For most formerly 
incarcerated people in Florida, the lack of a meaningful 
legal path to expungement makes Desmond’s human-
story approach a necessity.

Pennsylvania28

In contrast to Florida, the state of Pennsylvania recently 
amended its expungement legislation, which Democratic 
Governor Tom Wolf described as making it “easier for 
those who have interacted with the justice system to 
reduce the stigma they face when looking for employment 
and housing.” On June 28, 2018, Governor Wolf signed 
the Clean Slate Bill with overwhelming bipartisan 
support. Although the new law does not allow for the 
expungement of more serious offenses, it does provide 
automatic record-sealing for low-level misdemeanors 
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and arrests that do not result in convictions. People who 
have been convicted of more serious misdemeanors and 
felonies can petition for their records to be sealed after 
certain conditions have been met.

New Hampshire
Notably, legislative criminal justice reforms are not 
just being passed by Democrats. On July 2, 2018, the 
Republican Governor of New Hampshire signed into law 
Senate Bill 589, making New Hampshire the eleventh 
state to substantially limit the ability of occupational 
licensing boards to use a person’s prior criminal 
conviction as a basis for denying an employment 
certification.29 The New Hampshire law, which is similar 
to laws passed in Arizona, Illinois, Indiana, Kansas, 
Maryland, Massachusetts, Nebraska, Tennessee, 
Wisconsin, and Wyoming, is modeled after legislation 
that was carefully crafted by the Institute for Justice.

Panelist Lee McGrath, speaking at the Conference 
on behalf of the Institute for Justice, described the 
model legislation as “flipping the burden” so that the 
occupational licensing boards — not the formerly 
incarcerated individuals — are required to demonstrate 
why a license should or should not be issued to a 
particular applicant. Although the laws of each state vary 
to some degree, the unifying goal is to provide a process 
for formerly incarcerated people to obtain occupational 
or professional licenses without being automatically 
barred by their criminal records. Most significantly, if 
an occupational licensing board wants to deny a license 
based on a person’s criminal history, the board must 
demonstrate that its decision is justified because the 
person’s prior conviction is directly, substantially, and 
adversely related to public safety.

The New Hampshire law, which recognizes that “[t]
he right of an individual to pursue an occupation is 
a fundamental right,” prohibits a licensing board 
from disqualifying an individual based on criminal 
history unless the board determines that “the state 
has an important interest in protecting public safety 
that is superior to the individual’s right” to pursue an 
occupational license. New Hampshire also restricts the 
licensing board’s consideration to felonies and violent 
misdemeanors — no other prior convictions can factor 
into the board’s decision to deny an occupational or 
professional license.30

Indiana
The state of Indiana has pushed legislative reforms even 
farther than most other states by expanding its new 
occupational licensing laws into county and municipal 
agencies.31 Indiana prohibits its licensing boards from 

imposing vague and ambiguous application criteria 
like “good character,” and it requires its licensing 
boards to demonstrate that a disqualifying conviction 
is “specifically and directly” related to a particular 
occupation or profession.

In addition to these legislative reforms in the 
occupational licensing arena, Indiana was recently 
in the judicial spotlight through the case of Timbs v. 
Indiana.32 On June 18, 2018, the United States Supreme 
Court granted review on the issue of whether the Eighth 
Amendment’s excessive fines clause is incorporated 
against the states under the Fourteenth Amendment. 
The Court heard arguments about whether federal law 
prohibits a state from confiscating someone’s personal 
property (in Mr. Timbs’ case, his $42,000 Land Rover) 
that is worth significantly more than the maximum 
monetary fine permitted for a criminal conviction (drug 
trafficking, in Mr. Timbs’ case). The Court ruled for Mr. 
Timbs on February 20, 2019, holding that the Eighth 
Amendment’s excessive fines clause is an incorporated 
protection applicable to the states under the 14th 
Amendment’s due process clause, marking an important 
step in the direction of reform of other fines, fees, and 
financial penalties imposed as collateral consequences 
of criminal convictions.33

Summary
These various legislative and judicial reforms illustrate 
Margy Love’s advice that states must learn from 
advocates in other jurisdictions because there is 
not just one particular approach to reducing stigma 
and restoring citizenship rights to people who were 
formerly incarcerated. Like many of the Conference 
panelists, Margy encouraged creativity and progressive 
thinking among a “new breed of prosecutors,” judges, 
and legislators who are willing to build coalitions and 
reach compromises that will lead to real changes in the 
criminal justice system.
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Recommendations: Redemption  
Is About More Than Re-Entry
The recommendations discussed during the Conference went far beyond the legislative and referendum process and 
included grassroots movements and entrepreneurial solutions to the myriad problems faced by people who were 
formerly incarcerated and are seeking to reintegrate with society. Several panels were devoted to this overarching 
concept of “re-entry” into the community:

1.	 Plenary — I Am My Brother’s Keeper: Guiding Principles of Re-Entry

2.	 The Road to Re-entry: Navigating Systems Players and Building Coalitions

3.	 This Side of the Law: Reentered, Reformed, & Reinvented

But many panelists expressed the inherent inaccuracy of the term “re-entry” to describe the process of formerly 
incarcerated individuals returning to their pre-incarceration communities. For some people, there was never a 
stable community to “enter” in the first place. This is often the result of racial and economic disparities that create 
a systemic culture of criminal activity and a lack of apparent alternatives to the life-altering consequences of 
becoming involved with the criminal justice system.

Because there are so many collateral consequences associated with a criminal conviction — and even just an 
arrest — a primary goal of criminal justice reform must be the prevention of individuals entering the system at 
all. When people do become justice-involved, a secondary goal of systemic reform must be the development of 
alternative programs to treat, educate, and empower individuals so they can maintain human connection with their 
communities and walk the road to redemption before, during, and after their period of incarceration. This section 
will highlight some of the innovative programs that are designed to shatter the shackles of collateral consequences 
at all stages of the process.

Pre-arrest
One of the re-entry panels, “Plenary — I Am My Brother’s Keeper: Guiding Principles of Re-Entry,” featured four 
formerly incarcerated men who spoke about ways to successfully navigate re-entry while avoiding re-arrest and 
return to prison. The panelists were Christopher Ervin, Randy Lanier, Dominique “Lil Baby” Jones, and Kevin 
Skidmore.

Christopher Ervin is the Founder and President of The Lazarus Rite, Inc., a non-profit organization that aims 
to reduce recidivism rates by assisting its clients with obtaining sustainable employment and other re-entry 
skills. At the Conference, Chris spoke about ways to start the process of “re-entry” even earlier by improving the 
family and community environment of children. His primary focus was on the concept of exposure: “Exposure is 
everything toward aspiration.” Chris advocates exposing children to things they may not otherwise see in their own 
communities, which gives them a chance to aspire to learn and grow into people who are not destined for a street 
life of drugs and crime.

“Drugs descended on our community like locusts on 
crops. And it devastated us.” – Susan Burton
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Randy Lanier echoed Chris’ views about setting higher 
goals for improving the education, exposure, and 
environment of young people. Before going to prison 
for drug-related offenses, Randy was a professional 
racecar driver; he now works as a Behavioral Health 
Technician at Recovery First, a substance abuse 
treatment center. For Randy, the principles of re-
entry and avoiding recidivism are all about a personal 
mindset. He described how he uses the practice of 
mindfulness and sets his intentions every day so that 
his consciousness creates his reality. Randy encouraged 
young people to avoid trouble by finding an interest, 
pursuing it, and becoming it.

Dominique “Lil Baby” Jones uses his platform as a rap 
artist to speak out against young black males getting 
arrested and beginning a lifecycle in and out of prison. 
When asked if he raps about guns and drugs like 
many others in the hip-hop community, Dominique 
responded, “I don’t promote violence in my music. . . 
. In my music I actually let young brothers know that 
when you do . . . violence or you do criminal acts there’s 
a consequence. . . . I do say stuff about shoot and kill 
but I also say if you shoot and kill you’re going to jail 
and you won’t come home.” As for himself, Dominique 
vowed that he would never go back to prison. Although 
he acknowledged that avoiding recidivism is “an 
everyday challenge” because “there’s so much you can 
get into,” Dominique said he is committed to “turning 
the other cheek” and “being the bigger man.”

Kevin Skidmore is the owner of FourFourtyTrucking, 
LLC, where he hires many formerly incarcerated 
people like himself. Like his fellow panel members, he 
spoke about changing his environment and changing 
his activities as a way to avoid re-arrest. He also holds 
himself responsible by staying engaged in his business 
“24/7” because it reminds him that other people rely 
on him every day to pay their bills. The pressure of 
this responsibility helps Kevin stay focused on his 
work and stay away from circumstances that could  
lead to recidivism.

In addition to the advice of these panel members, 
Conference attendees heard from audience members 
about concrete ways to improve community programs, 
mentorship, and education. Troy Williams, for example, 
talked about a Michigan prison partnership with Calvin 
College that helps people earn college degrees and 
occupational skills while they are incarcerated.34 Troy 
reported that Calvin College also provides scholarships 
to the children of people who are incarcerated, which is 
an educational program designed to break the family’s 
cycle of poverty and prison before the next generation 
enters the criminal justice system.

Arrest & Prosecution
If an individual does get arrested or re-arrested, the 
question then becomes how to best help them navigate 
the criminal justice system in ways that will minimize 
or even eliminate the impact of collateral consequences 
before they are imposed. Some of the Conference 
recommendations in this regard were to:

•	 increase opportunities for diversion at  
earlier stages of the legal process;

•	 strengthen public defense representation;

•	 create alternative courts focusing on  
substance abuse, mental health, and  
other specific risk factors; and

•	 eliminate mandatory minimum sentences.

While diversion programs exist in almost every state 
across the country, they are not all created equal. 
Variations of diversion programs exist at three major 
stages of the criminal justice process: the law enforcement 
stage, the pretrial/prosecution stage, and the specialty/
alternative court stage. The sooner diversion occurs, the 
better chance someone has of avoiding the lasting effects 
of collateral consequences.

One innovative program discussed at the Conference was 
Law Enforcement Assisted Diversion (LEAD), which is a 
pre-booking diversion pilot program that began in 2011 
in the state of Washington. The LEAD model gives front-
line law enforcement officers the discretion to work with 
communities and refer eligible people to designated case 
workers in lieu of booking them into jail and prosecuting 
them for low-level offenses.35

Not everyone will qualify for pre-arrest diversion, 
however, and those who are arrested and prosecuted 
have an immediate need for a criminal defense lawyer. 
Several Conference panelists spoke about the importance 
of providing quality legal representation to everyone, 
regardless of their ability to pay. Panelist Jarrett Adams, 
who is now a civil rights and criminal defense lawyer, was 
wrongfully convicted in 2000 after his court-appointed 
attorney relied on a “no defense” theory. As a young, 
black male, Jarrett knew that he could not depend on 
a jury to hold the prosecution to its evidentiary burden 
of proving the crime beyond a reasonable doubt. Jarrett 
served more than 7 years of a 28-year sentence before a 
unanimous panel of the Seventh Circuit Court of Appeals 
overturned his conviction and ordered his release. He 
now zealously defends others who were wrongfully 
convicted, and he urges states to increase the funding 
and resources provided to their public defense systems 
at the trial and appellate levels.
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Criminal defense lawyers also play a critical role in 
helping judges understand the magnitude of the collateral 
consequences that accompany the sentence imposed by 
the court. Mandatory minimum sentences, for example, 
remove the human aspect from the sentencing process 
and prevent judges from individualizing the appropriate 
length of punishment. Panelist Jason Hernandez, who 
described himself as a “jailhouse attorney,” explained 
how long sentences and sentences that prohibit 
opportunities for parole negatively affect the ability to 
successfully re-enter the community by restricting access 
to rehabilitative and work programs during incarceration. 
Panelist John Koufos said that lawyers “can be the tip of 
the spear” in piercing these kinds of barriers to re-entry.

Another obstacle to successful re-entry is the limited 
availability of mental health and substance abuse 
treatment programs for people who become justice-
involved. But this obstacle is not insurmountable. With 
appropriate funding and resources, alternative courts 
and supportive programs like “My Journey Matters” 
in Georgia can be replicated across the country. Studies 
consistently show that recidivism rates have been 
reduced in places where risk assessment, treatment, and 
accountability courts are used instead of or in addition to 
the traditional law-and-order model.

During Incarceration
A particularly inspirational aspect of the Conference 
was the ingenuity of panelists who were previously 
incarcerated but have achieved economic and personal 
success despite the families, communities, defense 
attorneys, prosecutors, and judges who were unable or 
unwilling to help them along the way. The final panel 
of the Conference — “Entrepreneurship and Training: 
Harnessing Your Power for Success” — featured 
moderator Michael DiLauro and panelists Marcus Bullock, 
Brandon Chrostowski, and Tracey Syphax.

Marcus Bullock is the Founder and CEO of FlikShop, a 
mobile app that allows friends and family members to 
send photos and messages to people who are incarcerated. 
Brandon Chrostowski is the Founder of EDWINS 

Restaurant and Leadership Institute, which provides 
culinary education and employment opportunities to 
incarcerated and formerly incarcerated people. Tracey 
Syphax, who has over 20 years of entrepreneurial 
experience, owns and manages a construction business 
and a real estate company. All three panelists emphasized 
the need to work with people while they are incarcerated 
to develop the skills and tools they will need to succeed 
when they are released.

Some of the skills and tools discussed by the panelists 
as instrumental to their success were obtaining capital, 
learning management styles, and dealing with changes in 
technology. Because it is a challenge — and usually too 
late — to learn all these things at once after release, the 
panelists spend time going back into prisons and working 
with wardens, legislators, and incarcerated people to 
develop what Tracey called “the three Es”: Educational 
and Entrepreneurial programs inside the prisons that will 
lead to Employment outside the prisons.

Post-incarceration
While much of the groundwork for successful re-entry 
must be laid while people are incarcerated, there are still 
many things to be done after they are released. Panelists 
at the Conference discussed numerous successful 
initiatives across the country that are conquering 
collateral consequences like housing restrictions, 
transportation limitations, a lack of employment 
opportunities, and stigma.
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(Left to Right) Brandon Chrostowski, Marcus Bullock, Tracey Syphax, and Michael DiLauro

“Anyone who is 
incarcerated for more 
than three or five years 
is already behind the 
times in technology.”  
– Marcus Bullock
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Public Housing

As former Georgia Governor Nathan Deal said, “Housing 
is one of the real impediments to successful re-entry.” 
He has proposed a solution to the White House and 
to regional administrators of the U.S. Department of 
Housing and Urban Development: Create “slots in public 
housing units allocated for returning citizens.” Governor 
Deal encouraged Conference participants to communicate 
this idea to their local and regional administrators so that 
people returning from prison will have a stable place to 
live, which will reduce their chances of recidivating.

Employment Opportunities

Mark Holden encouraged all employers in the public 
and private sectors to go beyond banning the box 
and intentionally hire people who were formerly 
incarcerated. He suggested hosting job fairs and job-
training sessions specifically designed for people who 
have served time in prison. Koch Industries follows 
this “win-win-win proposition,” which Mark said has 
positively impacted their bottom line.

In Georgia, Governor Deal made it easier for employers 
in the private sector to hire formerly incarcerated people 
by providing skills and job training in prison programs 
that result in official certificates for careers like welding 
and trucking. Georgia prisons also provide people with 
a driver’s license or personal identification card before 
they leave, which makes it easier to obtain transportation 
and employment.

Transportation Partnerships

As several panelists explained throughout the 
Conference, one of the major obstacles to employment 
is the lack of transportation getting to and from a 
workplace. Many people who were incarcerated do 
not have the tools to obtain driver’s licenses or car 
insurance, and most of them lack the up-front funds or 
city infrastructure to rely solely on public transportation. 
Marc Levin described an innovative partnership 
with Uber that seeks to address this transportation 
problem. Uber not only bans the box and hires formerly 
incarcerated people as drivers,36 but it has also partnered 
with local governments and businesses to provide free 
rides to job interviews or the first day of work for people 
who were formerly incarcerated.

Access to Capital

Like many re-entry activists, Teresa Hodge has “pushed 
all of [her] work towards making sure that individuals who 
come home from prison have access to opportunities.” 
She now works with individuals who do not have a job 
to create a job through entrepreneurship and business 

management. Part of her model includes talking to 
commercial, national, and community banks about giving 
formerly incarcerated people access to capital. Most of her 
partnerships are with Community Development Financial 
Institutions, which are “community-based banks that 
are designed to give money at the ground level.” By 
helping the banks engage with the local community and 
humanize the local economy, Teresa said “it was very 
easy” to garner financial support for people who were 
formerly incarcerated.

Safe Streets & Second Chances

Safe Streets & Second Chances is an innovative program 
that uses an evidence-based approach to improve post-
incarceration rehabilitation and re-entry initiatives 
while reducing recidivism rates. One of their most 
recent prison reform partnerships is with Goodwill 
of Southwestern Pennsylvania and the Pennsylvania 
Department of Corrections.37 Like its other successful 
reforms in states such as Texas, Kentucky, and South 
Carolina, Safe Streets & Second Chances plans to help 
Pennsylvania create a smart-on-crime system backed 
by data and research that will achieve public safety goals 
without burdening taxpayers.

Reducing Stigma

Since returning home from prison, Randy Lanier has 
filmed a pilot reality TV program called “Back on 
Track” that feature celebrities, athletes, and formerly 
incarcerated people. Randy described the show as 
answering the question: “Once we’ve fallen from grace, 
what are we doing to get our life back on track?” He 
hopes that media outlets like “Back on Track” will help 
tell the success stories of formerly incarcerated people 
and spark greater interest in re-entry programs.

In addition to sharing these kinds of success stories, 
a tangible way to reduce the stigma of prior criminal 
convictions is to provide more opportunities for 
expungements and pardons. Conference panelists 
spoke about reforms across the country that are aimed 
at expanding the types of convictions that are eligible 
for expungement. One of the creative suggestions from 
Margy Love was to create a judicial certificate that has 
the same effect as a presidential pardon.

Summary
Implementing any one of these ideas would be an 
improvement for states that are interested in ways to 
reduce recidivism rates and boost their economy. The 
success of these reforms across the country provide 
ample statistical proof that these programs work for the 
betterment of the entire community.
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Saturday Events at Ebenezer  
Baptist Church
The Conference continued into Saturday for a faith-
based conversation about progressive criminal justice 
reform through political, economic, and social justice 
policies affecting communities and families. The 
Saturday session was hosted by Ebenezer Baptist 
Church in Atlanta and included a special screening and 
panel discussion of “The Sentence,” a 2018 award-
winning documentary that provides an intimate look 
at the human lives impacted by mandatory minimum 
sentencing laws.

The first half of the Saturday session featured a panel 
of three female activists: Tiffany Williams Roberts, a 
social justice community organizer and criminal defense 
lawyer; Attiyah Ali, the Founder of A Loving Act, a non-
profit organization that provides spiritual guidance 
and entrepreneurial skills to incarcerated people; and 
Reverend Aundreia Alexander, the Associate General 
Secretary for the National Council of Churches’ Action 
and Advocacy for Justice and Peace, whose work blends 
her passions for accounting, law, and ministry.

Tiffany Roberts spoke earnestly about ongoing efforts 
to change the way that the criminal justice system 
treats people who cannot afford to pay a cash bail if they 
are arrested. As the Chair of Social Justice Ministry at 
Ebenezer Baptist Church, Tiffany helped organize the 
Freedom Day Bailout Campaign in June 2018, which 
raised money to help bail people out in time for Father’s 
Day weekend and raised awareness about the money bail 
system and why it needs to be reformed. The Freedom 

Day project leaders have urged prosecutors to stop 
requesting bail in most cases, while the Ebenezer faith 
community continues to raise money for ongoing bail 
assistance.

For people who remain incarcerated, Attiyah Ali provides 
resources and training to turn passions into profits 
through entrepreneurial and social change programs. 
She also spoke about her role in providing spiritual 
guidance and support to homeless and incarcerated 
people, which many of them never received from their 
families. With a focus on strengthening the family 
environment, one of the community projects organized 
by A Loving Act is to provide duffel bags to foster children 
so they do not have to use trash bags for their belongings 
when they move homes.

Like many of the Conference panelists, Reverend 
Alexander’s work with the National Council of Churches 
focuses on reversing the trend of mass incarceration in 
America. But her advocacy is not limited to this country; 
Reverend Alexander has addressed human rights and 
liberty issues with groups like the United Nations and 
World Council of Churches, including projects in Egypt, 
South Africa, Turkey, Mexico, and South Korea. At the 
Conference, Reverend Alexander gave advice on the role 
of church communities in shaping policy decisions and 
supporting parishioners through education and honest 
discussions about race and gender.

All three women emphasized the need for early 
intervention in the community before people are 
arrested. They advocated better training for pastors 
and other faith-based leaders so that communities 
start calling criminal defense lawyers at the first sign 
of trouble instead of suggesting that parishioners speak 
with law enforcement officers and prosecutors on the 
misconceived notion that “the truth will set you free.” 
They also encouraged criminal defense lawyers to 
humanize their clients by asking to hear their stories 
and helping them engage in the process. Finally, the 
panel members spoke about the importance of educating 
community members on the need to vote in local, state, 
and national elections.

After the faith-based panel discussion, the topic of 
voting continued with the screening of Gilda Brasch’s 
“Let My People Vote.” This 2018 verité short film 
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(Left to Right) Attiyah Ali, Tiffany Williams Roberts,  
Rev. Aundreia Alexander, Esq. — Faith Based Conversation.
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chronicles the daily work of civil rights activist and 
lawyer Desmond Meade as he assisted Floridians with 
the voting process in the 2016 presidential election. 
Desmond himself is barred from voting (and practicing 
law in Florida) because of a decade-old drug conviction, 
even though he served his sentence and earned his 
juris doctor degree after completing his term of parole. 
Director Gilda Brasch vowed to continue documenting 
voter suppression as long as it exists in its various forms.

The feature film screened at Ebenezer Baptist Church was 
Rudy Valdez’s “The Sentence,” which was purchased by 
HBO in 2018. “The Sentence” tells the story of Rudy’s 
sister, Cynthia Shank, who served 8 years of a 15-year 
sentence for conspiracy to distribute cocaine. Even though 
Cynthia was a first-time offender, the harsh sentence was 
a result of mandatory minimums and the broad wording 
of the conspiracy statute. Cynthia was indicted nearly 6 
years after she provided information to the authorities 
about her ex-boyfriend, who was a major drug dealer. By 
the time she was arrested, Cynthia had moved on with her 
life, gotten married, and had three young daughters. “The 
Sentence” focuses on the hardships suffered by Cynthia’s 
family as they struggled to maintain contact while she 
was incarcerated and relocated across the country. 
Cynthia was granted clemency in 2016, thanks in large  
part to her brother’s advocacy and the work of pro bono 
lawyers and organizations participating in Clemency 
Project 2014 (CP2014).38

Following the film, Rudy participated in a panel 
discussion with Cynthia Roseberry, the Project Director 
of CP2014, and Marjorie Peerce, one of the hundreds of 
pro bono lawyers assisting CP2014 to help incarcerated 
people like Cynthia reach freedom. When asked about 
ways to implement policy change in the criminal 
justice system, all three panelists emphasized the 
importance of mobilizing at the local, grassroots level. 
Rudy described how he used “political strategy 101: 
name recognition,” by going to D.C. and speaking with 
anyone who would listen to him about Cynthia’s story. 
Peerce and Roseberry encouraged voter education 
about local elections, especially with prosecutors and 
law enforcement officers who are the ones making the 
decisions whether and how harshly to pursue low-
level, first-time offenders like Cynthia.

The afternoon panelists also discussed the broader 
need for re-envisioning a criminal justice system that 
is not based on retribution and punishment but instead 
addresses reconciliation and healing. Listening to 
communities and focusing on human stories must be 
at the heart of this shift in perspective. Roseberry urged 
activists to “forget the statistics” and humanize the 
fight for reform:

•	 Arrest and prosecution, for example, should 
account for community backgrounds, economic 
circumstances, and mental health risks;

•	 sentencing should be based on the individual 
rather than the quantity of drugs or the amount 
of money involved; and

•	 re-entry programs should incorporate group 
therapy and job training while people are living 
in halfway houses.

These suggestions echoed the sentiments of the faith-
based leaders who gathered on Saturday morning 
and many of the panelists who spoke throughout the 
Conference.

“Collateral consequences are wider and deeper  
than the immediate person who serves the time.”  
– Cynthia W. Roseberry

“We have to take to 
the streets. We have  
to be activists.”  
– Drew Findling
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(Left to Right) Cynthia Roseberry, Marjorie Peerce, Rudy Valdez —  
Panel on clemency and the documentary “The Sentence.”
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Conclusion

For meaningful reform to occur, the initiatives discussed 
at the Conference must start happening at every level of 
the criminal justice system. While some people believe it 
is a broken system, other advocates believe it is working 
just as it was designed and intended: to make millions 
and billions of dollars on the backs of poor people. This 

may be the past, but it does not have to be the future. 
This country is currently facing real, deep-rooted issues 
of separatism and racism that continue to drive a wedge 
between the rich and the poor, the white and the colored, 
the educated and the uneducated. Each new generation 
has the power to close these gaps by opening their ears 
and expanding their minds so that people start to see 
each other for what they truly are: human beings. Some 
human beings have been convicted of crimes and served 
sentences in prison, but they are not their worst mistake. 
They are mothers, fathers, sons, and daughters. They 
are pastors, lawyers, activists, and entrepreneurs. This 
Conference showed the infinite ways — from a fiscal, 
moral, and social perspective — that everyone benefits 
from shattering the shackles of collateral consequences 
and providing all people with the opportunity to become 
productive members of the community.

“We don’t have to 
be imprisoned by 
our past.”  
– Dr. Divine Pryor
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