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IN THE CHANCERY COURT FOR DAVIDSON COUNTY' TENNESSEE

!'
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Ou February 13. 2001~ plaintiff executed an Affidavit to Eld,ct Method of Execution in
!

Defendants.

Plaintiii,

motion should be denied and this case dismissed.

GAYLE RAY, in her official
capacity. as Tennessee Commissioner
of Correction, et aL,
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DEFENDANTS' RESPONSE TO MOTION FOR TE:l.\ITORf\Ry INJUNCTION
___~~---- ~ i

T·I

The plaintiff, Stephen West, a condemned inmate residing at Riverbend Maximum
!
i

Security Illstitution~ in Nashville, Davidson County, Tennessee, f).led this action seeking a
I
I

temporary injuD.Gti.on effectively enjoining the defendants from cjarrymg out his execution
I

. i

schedule?-for November 9, 2010. Specifically, plaintiff contends tha~ his F'ebmary 2001 chQice

i
of electrocution. as his method of execution. is of no force and effect ayd that the defendants have

not and cannot now present him. with an. Affidavit Concerning Meth.bel of Execution thirty days
I
I
i

prior to his execution as outlined in the execution protocols. For thF reasons stated below, the
i
!

v.

STEPHEN MICHAEL WEST,

which he chose electrocution as the method of his execution and wai~ed his right to be ex.ecuted
I
i

by lethaluljection. Attachment C to Motion f~r Temporary Injunctio~. In response to a 42 U.S.C_
!

§ 1983 action in ~hichplaintiff challenged the constitutionality oftht Tennessee lethal injection
I .

protocoll the state defendants argued that plaintiff was bound bY: the election he made on. .
!
;

i
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February 13, 2001; consequently, his challenge to the Tennessee le~ injection protocol was
. I '

hypothetical and did not present a justiCiable case or controversy. We$~ v_ Ray~ No. 3:10-cv-0778,
I

MemQrandum in Support of Motion to Dismiss filed Sept 3,2010 <*I.D. Tenn. 2010). Plaintiff
I '
i

was also advised that the Tennessee Department of Correction woul~ permit him to change his
. I

i
I

election by submitting a new affidavit, no later than 14 days prior td the date of the execution, ..,
!

affinnatively stating that he ·'waives any right he might have to have ~s execution carried out by
l

electrocution and instead chooses t() be executed by lethal injection.'i fd. On October 12, 2010,
i

plaintiff presented the defyndants with a letter in which he purpo~ed to rescind his previous
i

election of electrocution; he did not, however, elec-t lethal injection 4s his method of execution.
. !

i

Instead., he inform.ed the defendants that he was making no election ~f the method of execution
I

(see Motion for Temporary Injunction, AttacbJ:nent F).

,,

This Court is vvitbout jurisdiction to enjoin or restrain the ipIy 15, 2010, order of the
I

I

Tenne.ssee Supreme Court that plamtifPs seu,tence of death be exectited on November 9, 2010.
, I

I
. . I

See Coe v. Sundquist" No. :M2000-00897-SC-R9-CV (Tenn. 2000). Nftlring in Coe v. Sundquist,
i

however, would appear to preclude this Court's jurisdiction to thel extent that plaintiff seeks
I
I

declaratory relief alone. !
I
I

, 'I
The defendants maintain that the February 13, 2001, Electio~Affidavit is valid and still

i
effective. Plaintiff made that election pursuant to Tenn. Code AJPn- § 40-23-114(a), which

, i
!

remains lUlchanged. Although :revisions have since been made t~ the Te:onessee Execution
. i

I

Protocol, that protocol also remains materially unchanged_ See Worlo/nan v. Bredesen, 486 F.3d
!
j

896,900-901 (6th Cir. 2007). I
i

i
I
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election affidavit.

3

i
Nevertbeless, the defend.ants have no desire to litigate 1s Issue. Defendants vvill

therefore accept plaintiff's October 12,2010, rescission of his previo~s election of electrocution.
'< !

With the plaintiff having rescinded his previous election. an.d waiver, ~laintiff's sentence of death

will now be executed by m.eans of lethal injection, by operation of la~. See Tenn.. Code Ann. §
, I

I

40-23~114(a). Consequently, there is simply no need for plaintiff t~ be presented with a new'
.' I

election affidavit, as he insists. l In addition, the plaintiffhas affimlatilely declared that he would

make no election of a method of execution, further obviating any neeq to present him with a new
I

l
i
I

I
Because this Court lacks jurisdiction to order the injunctivb relief so~ght, plaintiff's

I .

motion for temporary injunction should be denied. Furthermore, b~ause the defendants have
I

accepted plwnfiff'5 rescission of his election of electrocution, an~ his execution will now
i

proceed by means of lethal mjection, pl.aintiffs complaint is tendered! moot and should therefore
I

!
be dismissed.

I

1In any event, the plaintiffhas D.O ''right'' under the Protocol to be presented "vith an!affidavit ofelectioJJ. within 30
days ofthe execution date. The Protocol is a statement concerning only the internal t,nanagement ofstate
government Furthex:m.ore, the 3O-day reqcirement 1<; obvjously for the benefit oftheIDepartment, so that it may have
su:fficie:ot time to prepare for execution by means of the chosen method. ' !
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Stephen A. Ferrell
Stephen'M. Kissinger
FEDERAL DEFENDER SERVICES

OF EASTERN TENNESSEE, INC.
800 S Gay Street
Suite 2400
Knoxville, TN 37929

CERTIFICATE OF SERVICE

i
I

Respectfully subroittet
, I

i
ROBERT E. COOPER, JR., BPR #010934, '

Attorney General and !Reporter

I

~fl.~
A. HUDSON,IBPR #12124

Senior Counsel I ,
Office ofthe Attome;1 General
Civil Rights and ClaiJ:~ls Division
P. O. Box: 20207 i
Nashville, TN 37202~~207
(615) 741-7401 I
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I hereby certify that ou October 20, 2010, a copy ofthe! foregoing was f()rwarded
, I
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Roger W. Dicksop.
William. A. Haai~ , III

, MILLER & MARTIN
I

Volunteer Buildllig
832 Georgia Ave~~ue
Suite 1000 i
Chattanooga, TNl37402

, !
;
I

i

1J1/IJ.~
,~HUDSONj, BPR #12124 \

Senior Counsel i
Office ofthe Attorney General
P. O. Box: 20207 !

Nashville, TN 37202+0207 '
(615) 741-7401 I

by facsimile and U.S. Mail to:
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