
No. 10-6196

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

STEPHEN MICHAEL WEST, )
)

Plaintiff/Appellant, )
)

v. )
) DEATH PENALTY CASE

GAYLE RAY, in her official capacity )
as Tennessee’s Commissioner ) EXECUTION DATE: 
of Correction, et al., ) November 9, 2010

)
Respondent/Appellees. )

MOTION TO STAY AND ABEY PROCEEDINGS

Now comes Appellant, Stephen Michael West, by and through counsel, and

moves this Honorable Court to Stay and Abey Proceedings in this appeal until a

threshold jurisdictional issue is resolved in a currently pending proceeding in the

Davidson County, Tennessee Chancery Court. 

In the district court below, the Appellees attached to their memorandum in

support of their RULE 12(b)(6) Motion to Dismiss (R. 24) an Affidavit to Elect

Method of Execution (R. 24-1), hereinafter “Affidavit,” which they purport to be

Mr. West’s binding election of electrocution as the means of carrying out his

pending November 9, 2010, execution.   As Mr. West argued in the court below,
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the proper interpretation of this Affidavit is seriously in dispute and presents a

threshold issue of subject matter jurisdiction that must be resolved before this

Court can resolve other aspects of this litigation. 

The resolution of the subject matter issue is of paramount importance before

this litigation can go forward.  If the Affidavit remains valid, it would deprive the

federal courts of subject matter jurisdiction.  Spencer v. Kemna, 523 U.S. 1, 7

(1998).  The Court would be powerless to resolve the other issues and defenses in

this case.   That threshold issue must therefore be resolved.  See United States v.

Gabrion, 517 F.3d 839 (6  Cir. 2008) (court held all other issues in abeyance untilth

issue of subject matter jurisdiction had been resolved).

To that end, Mr. West has filed an action in the Chancery Court for

Davidson County, Tennessee so that the state court may rule on this important

state law issue and, concurrent with the filing of his Reply Brief, moves this Court

to stay and abey further proceedings until the state court has ruled and this Court’s

subject matter jurisdiction has been determined.   Mr. West’s state court challenge1

to the viability of the Affidavit is far from frivolous.  In fact, it is patently

The first pages of Mr. West’s Chancery Court pleadings filed October 18,1

2010, and “filed” stamped by the Chancery Court Clerk (Complaint, Motion for
Temporary Injunction, Memorandum in Support of the motion, and an order for a
hearing on October 22, 2010) are attached hereto as Attachment A.
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meritorious.  It deserves the fair, complete, and prompt adjudication which the

Chancery Court of Davidson County has the ability to provide.   

At the time the Affidavit was executed in 2001, two weeks before Mr.

West’s March 1, 2001, scheduled execution date, it was merely a small piece of a

much larger document, Tennessee’s then-existing execution manual.  As Mr. West

has alleged more fully before the Chancery Court, when read in pari materia with

the entirety of the rules and regulations of which it was a part, it becomes clear

that the execution manual set forth procedures to be followed as every execution

date drew near and that the “finality” language upon which Defendants-Appellees

rely in their brief is in reference to the particular scheduled execution date and not

to a new execution date set after almost a decade of habeas corpus litigation.  As

Mr. West has also alleged more fully before the Chancery Court, Tennessee’s

current execution manual similarly requires the presentation of a new “affidavit”

each time a new execution date has been set following a substantial delay. 

Additionally, and again as more fully alleged in the appropriate state court forum,

even if the Affidavit submitted by Defendants-Appellees did not expire with the

passage of Mr. West’s 2001 execution date, the Governor of the State of

Tennessee revoked all then existing execution rules and procedures on February 1,

2007, almost six years after the State obtained Mr. West’s signature on the

3
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Affidavit.   Finally, Mr. West, in an abundance of caution, has since rescinded that2

Affidavit once he learned that the State was claiming that it was still valid.  There

is no reason to question the validity of this rescission.   Though Mr. West has3

raised other state law grounds demonstrating the invalidity of the Affidavit before

the Chancery Court,  even without examining those grounds, it is clear that Mr.4

On February 1, 2007, Governor Phil Bredesen issued an Executive Order2

Number 43 which provided, in the pertinent part:
The current protocols and any related procedures, whether written or
otherwise, used by the Department of Correction and related to the
administration of death sentences in Tennessee, both by lethal injection
and by electrocution, are hereby revoked.  

Attachment B.  

Though Defendants-Appelles have claimed that Mr. West can only change his3

method of execution by “submit[ting] a new affidavit, no later than 14 days prior to
the date of execution (affirmatively stating that he ‘waives any right he might have
to have his execution carried out by electrocution and instead chooses to be executed
by lethal injection.’” (R.24, p. 4, fn.2)), Defendants-Appellees give no authority for
that demand.  That is because there is none.  The current protocol contains no such
quotation because the right that must be waived is the right to have the execution
carried out by lethal injection.  (R.1-3, Current Protocol ).

Mr. West has further alleged before the Chancery Court that the State’s4

conduct subsequent to Mr. West signing the Affidavit further demonstrates that it is
no longer of any force and effect.  To wit, Appellant is informed and believes that in
all other cases where an inmate has executed an Affidavit to Elect Method of
Execution prior to a scheduled execution and that execution has been stayed by either
court order or State action until after that date has expired, the State of Tennessee has
provided each inmate with a new opportunity to elect, or refuse to elect, a method of
execution.  Terry Barr Sales Agency, Inc. v. All-Lock Co., Inc., 96 F.3d 174 (6th Cir. 
1996); Lancaster Glass Corp. v. Philips ECG, Inc., 835 F.2d 652, 659 (6th Cir.
1987)(finding the parties’ course of performance controlling because the parties

4
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West is proceeding in good faith in order to protect his rights under state law.

This Court cannot go forward on this appeal until this threshold issue is

resolved.  If Mr. West has no standing to challenge Tennessee’s lethal injection

protocol, this Court has no jurisdiction to decide any other issue.  The Tennessee

courts, where an action is now pending, are best suited to resolve the issue of

whether the Affidavit remains binding.  The litigation before this Court should be

stayed until the state court has ruled.  See Colorado River Water Conservation

Dist. v. United States, 424 U.S. 800 (1976). See also Rienhardt v. Kelly, 164 F.3d

1296 (10   Cir. 1999).th

 CONCLUSION

For the reasons set forth above, Mr. West respectfully requests the Court

Stay and Abey Proceedings in this appeal until a threshold jurisdictional issue is

resolved in a currently pending proceeding in the Davidson County, Tennessee

Chancery Court.

themselves best know what they meant by the instrument which they executed). 
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FEDERAL DEFENDER SERVICES
OF EASTERN TENNESSEE, INC.

s/Stephen A. Ferrell
Stephen A. Ferrell
Stephen M. Kissinger
Assistant Federal Defenders
800 S. Gay Street, Suite 2400
Knoxville, TN  37929-9729
(865) 637-7979

MILLER & MARTIN LLP
s/Roger W. Dickson
Roger W. Dickson, Esq.
832 Georgia Avenue, Suite 1000
Chattanooga, TN 37402-2289
(423) 756-6600
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CERTIFICATE OF SERVICE

I hereby certify that on October 18, 2010, the foregoing Motion to Stay and

Abey Proceedings was filed electronically.  Notice electronically mailed by the

Court's electronic filing system to:

 Mark A. Hudson
Mark.Hudson@ag.tn.gov
Martha A. Campbell
Martha.Campbell@ag.tn.gov
Office of Tennessee Attorney General
P.O. Box 20207
Nashville, TN 37202-0207

Notice delivered by other means to all other parties via regular U.S. Mail.

Parties may access this filing through the Court's electronic filing system.

s/Stephen A. Ferrell
Stephen A. Ferrell
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