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  Advisory Commission Report (Dec. 2017) 

I. INTRODUCTION 

By Order dated March 16, 2015, then Tennessee Supreme Court Chief Justice Sharon G. 

Lee established the Davidson County Business Court Pilot Project.  Order No. ADM2015-00467 

(copy at Appendix A).  The Pilot Project is designed to meet the litigation needs of existing and 

future businesses in this State and serve as an effective tool for business retention, economic 

development, and enhanced effectiveness of the judicial system.  Id. at 1.  The several stated 

purposes of the business court docket are to (i) “provide expedited resolution of business cases 

by a judge who is experienced and has expertise in handling complex business and commercial 

disputes,” (ii) “provide proactive, hands-on case management with realistic, meaningful 

deadlines and procedures adapted to the needs of each case for customized, quality outcomes,” 

(iii) “develop a body of rulings from which lawyers and litigants can better predict and assess 

outcomes in business cases,” and (iv) benefit non-business case dockets by “the removal of 

complex and time-consuming business cases from the general docket.”  Id. at 1-2.  With the 

establishment of the Pilot Project, Tennessee joined twenty-six other states, at that time, utilizing 

specialized business courts, including the surrounding states of Alabama, Florida, Georgia, North 

Carolina, South Carolina and West Virginia.  Id. at 1. 

To launch the Pilot Project, Chief Justice Lee designated the Davidson County Chancery 

Court Part III, the Honorable Ellen Hobbs Lyle, Chancellor, as the Business Court docket for the 

Pilot Project, to gather data and information, and to identify best practices for development of 

potential future Tennessee business courts.  Id. at 2.  The Order defined the criteria for cases that 

were eligible for transfer to the Pilot Project docket and also identified cases that were excluded 

from the Pilot Project.  Id. at 2-4.  The Order also established the procedure for requesting 

designation to the Pilot Project docket and began accepting eligible business cases for transfer 

filed after May 1, 2015.  Id. at 4-5. 
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In July 2015, the Supreme Court established a nine-member Business Court Rules 

Advisory Commission (name subsequently changed to the in Business Court Docket Advisory 

Commission in 2017), chaired by the Honorable W. Neal McBrayer, Tennessee Court of Appeals 

Judge, with members from each of the three Grand Divisions of the State and comprised of 

commercial litigation attorneys in private practice and corporate general counsel.  The 

Commission Members are David Golden and Celeste Herbert from East Tennessee, Scott Carey, 

Patricia Head Moskal, Bill Tate and Tim Warnock from Middle Tennessee, and Jef Feibelman 

and Charles Tuggle from West Tennessee.  See List of Advisory Commission Members (copy at 

Appendix B).  The Advisory Commission submits this report regarding its work from July 2015 

through December 2017.   

II. REPORT ON THE BUSINESS COURT DOCKET PILOT PROJECT, PHASE 1 

The Advisory Commission set two initial objectives at its first meeting:  (i) to develop an 

evaluation survey for attorneys and their clients upon the conclusion of cases transferred to the 

Business Court docket as a tool for gathering information and measuring the effectiveness and 

success of the Pilot Project, as provided in the Supreme Court’s Order; and (ii) to review the 

Business Court docket case eligibility criteria to determine whether any adjustments should be 

recommended to better meet the objectives of the Pilot Project.  The Commission formed two 

working groups to study and report on these areas. 

A. March 14, 2016 Recommendations from the Advisory Commission.   

On behalf of the Advisory Commission, Judge McBrayer submitted a report to then Chief 

Justice Lee on the initial work of the Advisory Commission, including recommendations by 

letter dated March 14, 2016.  Letter dated March 14, 2016 (copy at Appendix C).  The Advisory 

Commission’s report is summarized as follows:   
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Evaluation Survey Working Group.  The evaluation survey working group, led by 

Commission Member Celeste Herbert, developed participant survey questions, which the full 

Advisory Commission subsequently approved.  See Tennessee Business Court Docket 

Evaluation Survey Form (copy at Appendix D).  The Administrative Office of the Courts (AOC) 

posted the survey online for responding participants to complete.  Periodically, the Chief Justice 

and AOC Director Deborah Taylor Tate send letters to participating attorneys after their business 

court docket cases are concluded, inviting the attorneys and their clients to complete the online 

survey.  See Sample Letter to Pilot Project Participants (copy at Appendix E). 

As of March 2016, the Advisory Commission noted that there was a good level of survey 

responses by participating attorneys in concluded cases, but no responses from client 

representatives.  Overall, the early survey results were extremely positive and indicated that the 

specialized business court concept was achieving the objectives outlined in the Supreme Court’s 

Order.  Judge McBrayer shared the survey results, in a summary fashion to preserve anonymity 

of the respondents, with Chancellor Lyle.   

Eligibility Criteria Working Group.  The eligibility criteria working group, led by 

Commission Member Jef Feibelman, studied the eligible business case criteria, the criteria used 

by other states with specialized business courts, and the periodic reports from the Business Court 

Docket summarizing the number, types of cases, and causes of action being transferred to the 

Business Court Pilot Project.  The focus of this working group was to determine if the transferred 

cases were the type of cases that were sufficiently complex and would benefit from the expedited 

Business Court docket and proactive case management, particularly in light of the immediate and 

significant demand for and large number of cases for which Pilot Project designation was being 

sought.  The working group recommended several changes to the eligibility criteria to refine the 
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criteria, including the threshold dollar amount of damages, in an effort to more selectively limit 

the number of eligible cases and reduce the burden on the Business Court Docket.  The full 

Advisory Commission approved the following recommended changes, which were submitted to 

the Supreme Court for consideration: 

(1) increase the threshold amount of alleged compensatory damages from 

“$50,000” to “$100,000;” 

(2) remove the following types of cases from the list of “Eligible Cases:”  

(i) “commercial real property disputes” (subpart 1.c.iv), and  

(ii) “business claims between or among two or more business entities or 

individuals as to their business or investment activities relating to contracts, 

transactions, or relationships between or among them” (subpart 1.c.v); and  

(3) revise subpart 2.g of the list of “Excluded Cases” to also exclude “cases in 

which the State of Tennessee or any other government or governmental agency is a 

party.” 

The eligibility criteria working group also discussed the transfer process and considered 

whether it would be beneficial to provide a measure of discretion by the Business Court Judge, in 

addition to reviewing a case to determine whether it met the eligibility criteria, to make a further 

recommendation to the Chief Justice whether a case should be accepted or rejected.  The 

thinking was that there may be cases that otherwise meet the eligibility criteria but lack sufficient 

complexity to justify assignment to the Business Court docket.  This comment was included in 

the Advisory Commission’s March 2016 report, but without a specific recommendation to the 

Court. 
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B. March 2016 Report from the Davidson County Pilot Business Court. 

Chancellor Lyle and her staff attorney, Justin Seamon, submitted to the Supreme Court in 

March 2016 a “Report from Davidson County Pilot Business Court:  Completion of March 16, 

2015 Supreme Court Order.”  A copy of the Report is available at 

https://www.tncourts.gov/bizcourt.  Chancellor Lyle reported that, as of the date of the report, the 

Pilot Project had a full docket, having received fifty-seven (57) requests for designation and with 

fifty-three (53) cases transferred to the docket.  The average of new cases transferred were 

approximately five (5) per month.  Chancellor Lyle described the proactive case management 

practices and procedures implemented and discussed the overall success of the Pilot Project.  The 

Business Court Pilot Project had also developed a substantial body of rulings, and selected 

decisions are posted on the Business Court webpage of the Tennessee State Courts website at 

https://www.tncourts.gov/node/3938267.  The Business Court Pilot Project continues to add new 

decisions to the Business Court webpage.   

From April 2015 and continuing throughout 2016, Justice Lee, Chancellor Lyle, and Staff 

Attorney Seamon actively provided information to the legal community and various business and 

civic groups about the Business Court Pilot Project, including bar journal articles, seminars, 

continuing legal education presentations, and meetings. 

C. August 4, 2016 Recommendations from the Advisory Commission.  

The Advisory Commission continued its study and review of the Business Court Pilot 

Project from March through July, 2016, including the survey results received from participants in 

the Pilot Project, monthly reports of the Business Court Docket summarizing the number of 

requests received, number of cases transferred, and number of cases pending, and comparative 

information about the case criteria and operation of specialized business courts in other states.   

https://www.tncourts.gov/bizcourt
https://www.tncourts.gov/node/3938267
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The Advisory Commission submitted a second recommendation letter to the Supreme 

Court dated August 4, 2016.  See Letter dated Aug. 4, 2016 (copy at Appendix F).  The 

Advisory Commission concluded that the Pilot Project had been extremely successful in terms of 

the large volume of requests for designation and the positive evaluation responses of attorneys 

participating in Business Court docket cases.  Id.  It strongly recommended continuing the 

Business Court Pilot Project.  The Advisory Commission also submitted several additional 

recommendations to then Chief Justice Lee for the Supreme Court’s consideration.  Id.  The 

recommendations focused on two areas:  (i) management of the Pilot Project docket; and (ii) 

future work of the Advisory Commission. 

Recommendations for the Pilot Project Docket. 

(1) Continue the Business Court docket as a Pilot Project and establish a 

projected deadline for the conclusion of the Pilot Project. 

(2) Establish, at a minimum, the following three goals to be achieved during 

the extended Pilot Project to help evaluate the future sustainability and potential 

expansion of the Business Court docket: 

(a)  determine the appropriate weighting to be given a business court 

docket case for purposes of managing the overall workload of the designated 

Business Court Judge.  Currently, a one-to-one ratio is being applied to Business 

Court cases, which assumes that a business court case in no more labor intensive 

or time consuming than a regular chancery court case.  The Advisory Commission 

finds that this approach is unsustainable given the stated objectives of the 

Business Court Pilot Project to provide expedited resolution of business cases and 

proactive case management. 
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(b)  determine how the Business Court docket can be managed utilizing 

multiple assignment judges.  The Advisory Commission found that a second 

judge should be assigned to hear Business Court docket cases for several reasons:  

(i) the need to share the workload given the high volume of cases requesting 

transfer, (ii) the need to accommodate a single judge’s recusal without denying 

the litigants access to the Business Court docket, and (iii) the need to evaluate 

whether the success of the Business Court docket is tied to the new procedures for 

business cases or a preference for assignment to any one judge. 

(c)  further refine the criteria for eligible cases and excluded cases, in 

addition to the Advisory Commission’s recommendations made in March 2016, to 

better manage the volume of cases being transferred to the Business Court docket.  

The Advisory Commission found that implementing these recommended changes 

to the case criteria during the extended Pilot Project would provide an opportunity 

to gauge how the changes might impact the volume of business cases requesting 

designation. 

(3) Establish a judicial law clerk position dedicated to the Business Court 

docket to assist the assignment judges assigned to the Business Court docket with 

research and the drafting rulings and to assist with maintaining the Business Court 

webpage by organizing and posting noteworthy Business Court docket decisions. 

Recommendations Regarding the Future Work of the Advisory Commission 

(1) Change the Commission’s name to “Business Court Docket 

Advisory Commission,” to better reflect the nature of its advisory role regarding 

the operation and evaluation of the Business Court Pilot Project.   



 8 Advisory Commission Report (Dec. 2017) 

(2) Establish the length of terms for Advisory Commission members if 

the Pilot Project is to be extended and consider increasing the number of members 

to provide a broader base if the Pilot Project is to be expanded to other judicial 

districts.   

(3) Invite an academician to join the Advisory Commission to serve in 

the role of reporter regarding survey results. 

D. Continued Work of the Advisory Commission. 

Current Chief Justice Jeffrey S. Bivins met with the Advisory Commission at its October 

26, 2016 meeting.  He announced that Judge McBrayer would voluntarily step down as Chair of 

the Advisory Commission to avoid potential conflicts of interest and recusal as a sitting Judge on 

the Tennessee Court of Appeals from hearing Business Court docket cases as those cases 

progress through the appellate courts.  Chief Justice Bivins acknowledged and thanked Judge 

McBrayer for his service and leadership role with the Commission.  Chief Justice Bivins asked 

Commission Member Patricia Head Moskal to serve as Interim Chair and asked the Advisory 

Commission to continue its review of the Pilot Project and determine if supplemental 

recommendations for the Pilot Project should be made to the Supreme Court. 

As of October 31, 2016, a total of 101 requests for designation to the Business Court Pilot 

Project had been received, greatly exceeding expectations for the first eighteen months of the 

Pilot Project and surpassing the volume of business cases received by similar business court 

projects implemented in sister states for comparable time periods.  Monthly Business Court Pilot 

Project Report – October 2016 (copy at Appendix G).  Of those 101 requests, eighty-nine (89) 

cases were transferred to the Business Court docket.  During 2016, the average number of 

requests for transfer increased to six (6) cases per month.  As of October 31, 2016, fifty-five (55) 
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cases remained pending.  Given the large volume of cases transferred to the Business Court 

docket, which were being handled with existing judicial and administrative resources, it was 

reported that the Pilot Project was at maximum capacity and unable to accept new cases. 

E. November 1, 2016 Supplemental Order. 

On November 1, 2016, Chief Justice Bivins issued a Supplemental Order Regarding the 

Business Court Docket Pilot Project, stating that it would continue with its existing caseload 

pending further orders of the Court.  Supplemental Admin. Order dated Nov. 1, 2016 (copy at 

Appendix H).  Chief Justice Bivins requested the Advisory Commission to continue its work 

and submit any additional recommendations directed to the next phase of the Business Court 

Pilot Project. 

As of January 2017, a total of 104 requests for designation to the Business Court Pilot 

Project had been received, with three requests having been filed after the entry of the 

Supplemental Order.  Monthly Business Court Pilot Project Report – January 2017 (copy at 

Appendix I).  Of those requests, eighty-nine (89) cases were transferred to the Business Court 

docket, eighty-one (81) of which were cases from Davidson County and eight (8) of which were 

from outside Davidson County.  As of January 2017, forty-eight cases have been closed and 

forty-one (41) cases remain pending, with fourteen (14) additional cases resolved since the 

October 2016 report. 

F. January 11, 2017 Recommendations of the Advisory Commission. 

During November and December, 2016, at the request of the Supreme Court, the 

Advisory Commission continued its study and review of the Business Court Pilot Project.  By 

letter dated January 11, 2017, the Advisory Commission submitted cumulative recommendations 

to Chief Justice Jeffrey S. Bivins for consideration by the Supreme Court regarding the 
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continuation of the Business Court Pilot Project.  Letter dated Jan. 11, 2017 (copy at Appendix 

J).  The Advisory Commission’s cumulative recommendations are summarized as follows:   

Continue the Business Court Pilot Project.  The Advisory Commission remained strongly 

in favor of continuing the Pilot Project for a period of at least six months to continue evaluation 

of the Business Court Docket, how it might be improved, how to utilize more than one 

assignment judge, and to explore the potential for expanding the business court docket statewide. 

Revise the Criteria for “Eligible Cases” and “Excluded Cases,” and “Case Assignment.”  

Due to the large volume of cases designated for transfer to the Business Court docket and based 

on continuing review of the eligibility criteria, the complexity of the commercial issues in the 

business cases being transferred to the Business Court docket, and the eligibility criteria utilized 

by other states with specialized business courts, the Advisory Commission recommended the 

following revisions to the criteria for eligible and excluded cases to help insure that the cases 

being transferred to the Business Court docket are sufficiently complex and that the volume of 

cases can be sustained using existing resources during the continuation of the Business Court 

Pilot Project: 

1. Increase the dollar amount in controversy threshold from “$50,000” to 

“$250,000;” 

2. Remove from current list of “Eligible Cases” and move to “Excluded Cases:” 

(i) claims involving breach of contract, fraud, and/or misrepresentation unless 

pendent or incidental to other commercial claims that are sufficiently 

complex  

(ii) commercial real property disputes 

(iii) business claims between or among two or more business entities  
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(iv) actions alleging violations of or interference with noncompete, 

nonsolicitation, or confidentiality agreements, unless pendent or incidental 

to other commercial claims that are sufficiently complex 

(v) commercial construction contract disputes and/or commercial construction 

defect claims 

3. Add to “Eligible Cases:”  

(i) other cases that have sufficiently complex commercial issues that would 

have implications for larger business community as recommended by 

Business Court Judge and determined with Chief Justice discretion 

4. Add to “Excluded Cases:” 

(i) cases in which the State of Tennessee or other government/government 

agency is a party; 

(ii) cases involving violations of Tennessee Consumer Protection Act. 

5. Revise the Case Assignment provisions to reduce the time period for requesting 

designation from sixty (60) days to thirty (30) days.   

Recognize Discretion by the Chief Justice in Assigning Cases.  The Advisory 

Commission recommended that the Chief Justice exercise discretion to determine whether a 

business case for which designation is sought and otherwise meets the eligibility criteria (as that 

criteria may be revised), is sufficiently complex and would benefit from proactive case 

management and expedited disposition so as to warrant transfer to Business Court docket. 

Study and Evaluate the Weighting of Business Court Docket Caseload.  The transfer ratio 

from the regular Chancery Court docket to the Business Court docket was implemented on the 

basis of a one-to-one ratio, per administrative order of Davidson County Chancery Court.  The 
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Advisory Commission recommended that there is a need to study and evaluate the proper 

caseload weighting for cases that are transferred to the Business Court docket to ensure the 

sustainability of the Business Court docket caseload during the continuation of the Pilot Project. 

Suggest a Sustainable Number of New Business Court Docket Cases.  The Advisory 

Commission suggested that during the continuation phase of the Pilot Project a sustainable 

number of business court docket cases for a single judge, in addition to a regular caseload and 

using existing resources, appears to be in the range of 3-4 new cases per month, with a target 

maximum caseload of 36 cases.  The Advisory Commission further suggested, however, that the 

total number of new cases designated for the Business Court docket that otherwise meet the 

eligibility criteria, as may be revised, should be left to the discretion of the Chief Justice during 

remainder of Pilot Project.   

Designate Additional Assignment Judges/Settlement Judges.  The Advisory Commission 

recommended that the Chief Justice designate one or more sitting Davidson County Chancellors, 

Davidson County Circuit Court Judges, and/or Senior Judges as additional Business Court 

docket assignment judges to hear and decided Business Court docket cases on an as needed basis 

to manage the Business Court docket caseload for the remainder of the Pilot Project.  In addition, 

the Advisory Commission recommended that an alternate assignment judge is needed in the 

event of a recusal situation and/or to serve as a settlement conference judge for cases designated 

as Business Court docket cases.   

Establish a Staff Attorney Position and Additional Administrative Staff Dedicated to 

Business Court Docket.  The Advisory Commission recommended that given the additional 

research and writing activities necessitated by Business Court docket cases, one staff attorney 
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position and additional administrative staff support should be dedicated to the Business Court 

docket assignment judges during the continuation of the Pilot Project.   

Invite Professor Joan Heminway to Serve as an Advisor/Recorder.  Professor Joan 

Heminway, Professor of Law at the University of Tennessee College of Law, volunteered to 

work with the Advisory Commission and previously assisted the Evaluation Survey working 

group in reviewing the evaluation survey sent to participating attorneys.  The Advisory 

Commission recognized the value and benefit of having an academician serve as an advisor and 

recorder to the Commission.  The Advisory Commission recommended that Professor 

Heminway be invited to serve in that role as a non-voting member of the Advisory Commission. 

Future Work of Commission.  The Advisory Commission recommended that the name of 

the Advisory Commission be changed to the “Business Court Docket Advisory Commission to 

better reflect the purpose and objectives of the Advisory Commission.  The Commission also 

recommended that it be authorized to establish internal governance or by-laws, such as terms of 

service on the Commission and method of selecting the chairperson, subject to approval by the 

Supreme Court.  Finally, the Advisory Commission offered its continued support and assistance 

to the Supreme Court with the Business Court Pilot Project.  

III. REPORT ON THE BUSINESS COURT DOCKET PILOT PROJECT, PHASE 2 

The Supreme Court launched Phase 2 of the Business Court Pilot Project by Order on 

April 4, 2017.  Order No. ADM2017-00638 (copy at Appendix K).  The Court continued the 

existing Business Court Pilot Project with several changes.  The Supreme Court revised the 

criteria for eligible cases as recommended by the Advisory Commission.  The amount in 

controversy was increased to $250,000, and certain causes of action were specifically included or 

excluded from the list of eligible cases.  Id. at 2-3. The Court also adjusted the timing for filing a 

Request for Designation from sixty (60) to thirty (30) days.  Id. at 3.  Phase 2 of the Pilot Project 
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continued to designate Davidson County Chancery Court, Part III, the Honorable Ellen Lyle, as 

the Business Court Docket.  Finally, the Supreme Court specified that Phase 2 of the Pilot 

Project would be effective through December 31, 2017.  Id. at 1.   

A. August 11, 2017 Recommendations by the Advisory Commission.  

With the April launch of Phase 2 of the Pilot Project, Chief Justice Bivins requested the 

Advisory Commission to continue working on recommendations for the future of the Business 

Court Pilot Project.  The Advisory Commission continued to study and review the Business 

Court Docket Pilot Project; received and reviewed evaluation survey results; and reviewed 

periodic reports regarding the number and types of business cases transferred to the Business 

Court docket as prepared by Mr. Seamon.  The Advisory Commission also studied the expansion 

and progression of business courts in other states with specialized business court dockets, 

specifically including North Carolina.  The Commission members participated in a telephonic 

meeting with Business Court Judges from North Carolina, the Honorable James L. Gale, Chief 

Judge of the North Carolina Business Court, and the Honorable Louis A. Bledsoe, III, Special 

Superior Court Judge for Complex Business Cases.  The North Carolina Judges shared the 

growth and development of the North Carolina Business Court model, which began with a single 

business court and judge and now has grown to five regional locations across North Carolina.   

After evaluating the overwhelming success of and demand for the Business Court Pilot 

Project in Davidson County and its review of successful expansion of business court dockets in 

other states, the Advisory Commission approved additional recommendations to the Supreme 

Court that were submitted to Chief Justice Bivins in August 2017.  Letter dated Aug. 11, 2017 

(copy at Appendix L).  The Commission strongly recommended that the Davidson County Pilot 

Project be made permanent and that a Phase 3 of the Pilot Project be established to expand the 

Business Court Docket statewide.  The Commission recommended that the Business Court 
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Docket establish locations in each Grand Division of Tennessee, with trials to be conducted in 

the counties of venue.  The Commission felt that with at least three Business Court Docket 

judges strategically located across the State, the Business Court Docket would be well positioned 

to meet the demand for and needs of the business community to effectively and expeditiously 

handle the growing number of complex business cases in Tennessee, similar to the development 

and regional expansion of the North Carolina Business Court. 

The Advisory Commission also emphasized the critical importance of selecting judges to 

serve as Business Court Docket Judges that are well-qualified and experienced in complex 

business litigation.  The Commission recognized that the key to the success and effectiveness of 

the Business Court Docket is dependent upon the knowledge and experience of the Business 

Court Judge.  The Commission suggested that further study of methods for selecting qualified 

judges is needed. 

B. Report on Phase 2 as of November 2017. 

As of November 2017, a total of 129 requests for designation to the Business Court Pilot 

Project have been received.  Monthly Business Court Pilot Project Report – November 2017 

(copy at Appendix M).  Of those requests, 100 cases were transferred to the Business Court 

docket.  As of November 2017, sixty-nine (69) cases are closed, and thirty-one (31) cases remain 

pending.   

Through an appropriation by the General Assembly during its 2017 session, the 

Administrative Office of the Courts received ongoing funding to hire a Business Court Docket 

staff attorney.  Similar to other states, this position is designed to assist the Advisory 

Commission, as well as provide additional research and writing, administrative support, outreach 

program support, and other activities as needed by the Business Court Docket Pilot Project.  Mr. 

Charles Baldwin has been hired to serve as the Business Court Docket staff attorney.   
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Also through the coordination of the Administrative Office of the Courts, The University 

of Tennessee College of Law established a Fellow position, under the supervision of UT College 

of Law Professor Paula Schaefer, which is dedicated to assisting the Business Court Docket Pilot 

Project with the further study and advancement of the Business Court Docket.  

Evaluation survey results continued to be collected and summarized and the results were, 

again, overwhelmingly positive.  As of November 2017, 81 attorneys and 2 litigants in 

concluded cases responded to the survey.  Significant highlights of the survey results are as 

follows (with percentages rounded): 

o 86% of survey participants responded that the Business Court Docket was a cost-

effective way to resolve their dispute (Question 11); 

o 77% of survey participants responded that the Business Court Docket’s handling 

of their case was quicker than a regular court’s docket (Question 14); 

o 92% of survey participants responded that there was a proper amount of judicial 

involvement in their case (Question 15); 

o 93% of survey participants responded that there was a proper amount of case 

management in their case (Question 16); 

o 95% of survey participants responded that they would use the Business Court 

Docket again given the opportunity (Question 17); and 

o 87% of survey participants responded that they were completely satisfied or very 

satisfied (combining scale levels 4 and 5) with their Business Court Docket 

experience (Question 26). 

On behalf of the Advisory Commission, Chair Moskal shared the cumulative results, in 

summary form to preserve anonymity of the respondents, with Chancellor Lyle and Mr. Seamon, 
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and with Chief Justice Bivins and the members of the Supreme Court.  See Letter dated 

December 4, 2017, with enclosed Evaluation Survey Results (December 2015 – November 2017) 

(copy at Appendix N).   

The survey results are extremely positive and have been consistent throughout both 

phases of the Pilot Project.  The Commission believes that these results demonstrate the 

remarkable success of the Pilot Project and confirm that the specialized business court concept is 

highly effective in meeting the needs of business litigants in Tennessee.  The implementation of 

this concept has been readily embraced by both the legal and business communities.  The 

demand for the continuation of the business court docket and the future expansion of the project 

is strong. 

C. The Advisory Commission’s December 5, 2017 Comments. 

Shortly after the Advisory Commission’s submitted recommendations to the Supreme 

Court in August 2017, the Commission learned that the 21
st
 Judicial District had adopted a new 

Local Rule of Practice, Rule 9.04, creating a separate, specialized “Complex Commercial 

Dispute Docket” in Williamson County.  The Advisory Commission considered this 

development to be a positive affirmation of the success of the Business Court Pilot Project and 

the increasing demand for business court dockets across the State.  At the same time, this 

development raised concerns about the need for uniformity and consistency of Business Court 

Docket practices across the State and the desire to avoid variations in business court dockets 

across different judicial districts, particularly in terms of eligibility criteria and case management 

procedures.  After robust discussion of these issues, the Advisory Commission submitted a 

comment letter to Chief Justice Bivins on December 5, 2017 for the Supreme Court’s 

consideration.  Letter dated Dec. 5, 2017 (copy at Appendix O).   
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The Advisory Commission’s primary concern was the importance of uniformity in 

business court dockets statewide.  The Commission noted that with the potential for organic 

growth of business courts on a judicial district by judicial district basis, without some 

standardization, a patchwork quilt of business court dockets could develop and could lead to 

forum shopping or judge shopping by litigants.  The Advisory Commission also discussed its 

concern that a multiplicity of business court dockets could defeat the original and important 

objectives of the Business Court Pilot Project in achieving uniformity, consistency, continuity, 

and predictability of outcomes.  Further, the Advisory Commission reiterated its 

recommendation that the Pilot Project be continued in Davidson County beyond December 31, 

2017 without interruption and expanded to a statewide docket.  Finally, the Commission again 

commented on the importance of establishing a method for the designation of future qualified 

business court judges and the possibility of seeking legislative change to the Senior Judge 

Enabling Act that would ease the restrictions on judicial appointments. 

IV. CUMULATIVE RECOMMENDATIONS OF THE ADVISORY COMMISSION  

To summarize, the Advisory Commission has made the following recommendations to 

the Supreme Court: 

A. Establish the Davidson County Business Court Docket as a Permanent 

Docket.   

The Advisory Commission recommends that the Supreme Court establish a permanent 

Business Court Docket in Nashville.  The purposes of the Business Court Docket would continue 

to include the following: 

1) gather data and monitor the utilization of the Business Court Docket, 

2) conduct surveys of and performance evaluations by attorneys and litigants in 

concluded Business Court Docket cases to evaluate the effectiveness and 
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efficiencies of the Business Court Docket and gather suggestions for 

improvements, 

3) continue developing, implementing and evaluating uniform best practices, 

case management procedures and guidelines to be implemented statewide to 

provide for more efficient handling and expedited resolution of cases, 

4) remove complex and time-consuming business cases from the general civil 

dockets in the judicial districts in Middle Tennessee,  

5) continue developing a body of jurisprudence for the Business Court Docket, 

and 

6) instill confidence with the business and legal communities. 

B. Establish Phase 3 of the Pilot Project for Statewide Expansion. 

The Advisory Commission recommends establishing Phase 3 of the Pilot Project to 

expand the Business Court Dockets statewide, providing equal access to a specialized business 

court docket available to all businesses and citizens in Tennessee.  The Commission suggested 

establishing a location in Knoxville to serve East Tennessee and in Memphis to serve West 

Tennessee, with trials to be conducted in the counties of venue.  The purposes of Phase 3 of the 

Pilot Project would include: 

1) Gather data and assess the statewide demand for the Business Court Docket, 

2) Explore, evaluate and identify the necessary qualifications and method of 

selecting and designating qualified Business Court Judges experienced in 

complex business litigation, 

3) Conduct surveys of and performance evaluations by attorneys and litigants in 

concluded Business Court Docket Phase 3 cases to evaluate the effectiveness 
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and efficiencies of the Business Court Docket and gather suggestions for 

improvements,  

4) Participate in the continued development, implementation and evaluation of 

uniform best practices, case management procedures and guidelines to be 

implemented statewide to provide for more efficient handling and expedited 

resolution of cases, 

5) Remove complex and time-consuming business cases from the general civil 

dockets in the judicial districts in East and West Tennessee, and 

6) Continue developing a body of jurisprudence for the Business Court Docket. 

C. Explore Options for Designating Qualified Business Court Judges.  

The Commission recommends that the Supreme Court should designate qualified 

Business Court Judges with the necessary experience in complex, business litigation cases to 

hear and decide Business Court Cases from each of the three grand divisions of the State.  The 

Advisory Commission encourages the Supreme Court to consider any feasible legislative 

changes that would enhance the ability of the Supreme Court to designate future business court 

docket judges with the requisite complex business litigation experience and ease the current 

statutory requirements.   

D. Explore Opportunities to Promote Uniformity.   

The Commission suggests that the Supreme Court consider adopting, by Supreme Court 

Rule or otherwise, statewide minimum standards for complex business court dockets, addressing 

eligible case criteria, excluded cases, case management guidelines, and other requirements, such 

as electronic filing.  For those judicial districts that do not have the demand or resources to create 

a specialized business court docket, the expansion of the Pilot Project on a statewide basis would 

provide the overlay for designation and assignment of those cases.  For those judicial districts 
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that opt to establish a specialized complex business or commercial dispute docket, the Supreme 

Court could establish minimum standards to foster the important goals of statewide uniformity 

and predictability and consistency of results for the benefit of the business and legal 

communities. 

E. Conduct Statewide Outreach. 

The Advisory Commission suggests conducting a statewide outreach program or listening 

tour to meet with interested business and legal communities across the State.  This effort would 

focus on gathering ideas, suggestions, recommendations, and support for the future development 

of the Business Court Dockets across the state. 

F. Continue the Business Court Docket Advisory Commission. 

The Advisory Commission recommends that it continue with its study and review of the 

progress and development of the Business Court Docket, including any future phases of the Pilot 

Project.  Regarding the future composition and governance of the Advisory Commission, the full 

Commission approved the following governance proposal and is pleased to recommend that it be 

established by the Supreme Court: 

1. Advisory Commission Members. 

a. There shall be a nine (9) member Advisory Commission appointed by the 

Chief Justice of the Tennessee Supreme Court. 

b. Each Grand division will have three (3) members (East, Middle, and West). 

c. Members will be current, active members of the Tennessee Bar, licensed by 

the State of Tennessee, and have extensive experience in commercial 

litigation or transactions or have in-house counsel experience with a major 

corporation doing business in Tennessee.  

2. Terms of Commission Members 

a. Each year in December, the Chief Justice of the Tennessee Supreme Court 

shall appoint three new members, one from each Grand Division. 
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b. Each member shall serve a three (3) year term, with no limit to serving 

consecutive terms. 

c. Terms shall commence in December 2018. 

3. Election of Chair of the Advisory Commission 

a. The Commission shall elect a Chair-Elect each December to serve a one year 

term, thus insuring continuity of leadership 

b. There shall be no term limits for Chair-elect/Chair. 

c. From time to time, the Commission may decide to establish additional 

officers. 

See Advisory Commission’s Governance Proposal (copy at Appendix P). 

V. CONCLUSION 

The members of the Advisory Commission are honored to have been appointed and 

appreciate the opportunity to serve on the Commission and advise the Supreme Court on this 

historic Business Court initiative for the State of Tennessee.  We are pleased to submit this 

Report regarding the Business Court Pilot Project.   

We extend our appreciation to Judge Neal McBrayer for his leadership and service as 

Chair of the Advisory Commission during the important first year of the Commission’s work.  

We extend our gratitude to Director Deborah Taylor Tate and her staff for their hard work and 

ongoing support of the work of the Advisory Commission.  We extend our thanks and commend 

Chancellor Ellen Hobbs Lyle and Clerk & Master Maria Salas and their dedicated employees, 

particularly Justin Seamon, Phyllis Hobson, and Christy Smith, for their enthusiasm, hard work, 

and commitment to making the Business Court Pilot Project such a success for our judiciary, the 

business and legal communities, and the State of Tennessee. 

The Advisory Commission looks forward to being of assistance to the Supreme Court in 

the future and to the continued success of the Business Court Pilot Project. 
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BUSINESS COURT DOCKET ADVISORY COMMISSION 

   Patricia Head Moskal, Chair 

   Scott Carey 

   Jef Feibelman 

   David Golden 

   Celeste Herbert 

   Bill Tate 

   Charles Tuggle 

   Tim Warnock 
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cc: Hon. Jeffrey S. Bivins 

 Hon. Cornelia A. Clark 

 Hon. Sharon G. Lee 

Hon. Holly Kirby 

 Hon. Roger Page 

 Hon. Ellen Hobbs Lyle 

AOC Director Deborah Taylor Tate 

Business Court Rules Advisory Commission Members 






























































































































































































































