IN THE CIRCUIT COURT OF HARDIN COUNTY

AT SAVANNAH, TENNESSEE
ZACHARY RYE ADAMS ] o
PETITIONER ] :
VS. } NO. 17-CR-10-PC
STATE OF TENNESSEE } |

RESPONSE TO MOTION FOR IN CHAMBERS MEETIiNG and MOTION FOR
: ORDER

Comes now the Petitioner and responds to the Motion for In Chambers Meeting and

Motion for Order authorizing the State to obtain Counsel’s File and Compel Cooperation as

follows:
1.
Chambers Meeting ‘

Counsel has no objection to an in chambers meeting and reserves all objections raised in ' '

such meeting,.

|
l .
1L i
Discovery |
Attorney File
Counsel has reviewed with the three attorneys involved and submits the following

general response: \

1. Generally to all attorneys’ files:

a. Petitioner is ansure exactly the legal approach as this is admittedly a unique

proceeding. Tenn. Sup. Ct. R. 28 § 3(B) states that neither the Rules of Civil |
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Procedure nor Rules of Criminal Procedure apply to these proceedings

“except as specifically provided by these rules.”

b. This is important because Counsel find only the following rules of discovery:

i

iii.

iv.

§6(C)(7) states that upon review of the Court’s preliminary order, “the

|
state shall provide to petitioner discovery of all those items deemed

discoverable under Rule 16, Tennessee i{ules of Criminal Proceure, if
relevant to the issues raised in the post conviction petition, and shall
provide any other disclosure required by the state or federal
constitution. ‘

§ 7 The state shall provide discovery in accordance with Section

6(C)(7). |

§ 8 (C)(3) Each party shall have the rigl!lt to subpoena witnesses for
(
|
|

appearance at the evidentiary hearing,
. | :

It is an interesting question whether Ruel 28 requires the Defendant to

comply with Rule 16(b)(1). In this cas¢ though, it is an irrelevant

question because Counsel for Petitioner never sought discovery from

the State and instead relied on receiving the file from Jennifer

Thompson.
|

c. Counsel is attaching 2013-F~156 a TN Formal Board of Professional

Responsibility Ethics Opinion that states a lavs’zyer is permitted, but not

required, to make limited voluntary disclosure: to the prosecution of

information related to the representation of the former client outside the in-

court proceeding without judicial supervision or approizal. However,
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indiscriminate, unlimited nor claret blanche disclosure related to the former

representation is not permitted.

9. With that in mind, it does appear that the Rule 28 allows the State to subpoena all

three witnesses to the trial and may require them to bring to trial the documents they

have at the time isolated to specific requests related to the petition. However, that is

all the State can do. Turning to each attorney and their feedback provided to Counsel,

here is Petitioner’s position:

3. Mr. Jim Simmons: Mr. Simmons is in the process of transferring his entire file to

Counsel’s office. His response mimics Ms. Thompson’s.

Y

4. Ms. Jennifer Thompson: Ms. Thompson has provided her entire file to current

Counsel. If Rule 16 of the Rules of Criminal Procedure apply, then Counsel suggest

that all such documents would be protected under Rule 16(b)(2). Counsel is

prepared to provide a copy of all documents it seeks to introduce at trial !

pursuant to Ruel 16 (b)(1). Counsel did offer (and the State was willing) to allow " :

the State to come to its office and inspect everything in his office that belonged to

Ms. Thompson. | However, it appears that the dictates of Professional Ethics

Option 2013-F-156 bar this. Short of that, the Court/must rule what authority a

subpoena can be issued to Counsel, who is not a witness, to prepare these documents -

in accordance with the dictates ethical responsibilify.

Should it have to, then Counsefl(

is requesting a continuance of the underlying trial as this will take a significant

amount of time to gather and determine what docume

nts are relevant for what

grounds of relief and what documents should be withbeld and a privilege log possibly

prepared.

b




5. Mr. Jerry Gonzalez: Mr. Gonzalez remains subject to a %ubpoena and will appear at

trial as ordered.

Talk with Prosecution

6. There is absolutely no authority to compel the three fon:ner attorneys to talk to the

State of Tennessee prior to trial; nor is there any authori[ty to require them to talk with
i

Counsel for Petitioner.

|
. |
RESPECTFULLY S[iIBMITTED:

DAR—

DOUGLAS THOMPSON BATES, IV (#027089)
ATTORNEY FOR ZACHARY RYE ADAMS

BATES & BATES LAW OFFICE

406 W. PUBLIC SQ., 2™ FLOOR, BATES BUILDING

P.0. BOX 1 |

CENTERVILLE, TN 37033

TEL: 931-720-4085 | FAX: 931-729-9888

EMAIL: dibatesd@bates.law
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CERTIFICATE OF SERVICE

The undersigned certifies that he has
true and correct copy of the following to the
Tennessee Rules of Civil Procedure, Rules 5

ADA Amy Weirich
ADA Christopher Boiano

[JU.S.P.S., first-class postage pre-paid

[ Via Fax

M Via Email

O Hand-delivery by:

O Certified Mail, Return Receipt Requested

on the 25 day ci;f MovemBel 2024, sent a

person(s) listed below in compliance with the
and/or 5A, by the folllowing indicated method(s):

DOUGLAS THOMPSON BATES, IV
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Board of Professional Responsibility -
of the Supreme Court of Tennessee Search

DIGHRFLEUEATDTS

The Board of Professional Responsibility will be closed on Thursday, N ovémber 28 & Friday, November 2_9, in
‘ ‘observance of the holiday. ' i

nats ff Farmal Ethies Ogiviz s M 2013-F-156 - Criniinal Defense Abiamey

1) For LE;"I Pl

2013-F-156 - Criminal Defense Attorney

|
|
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BOARD OF PROFESSIONAL RESPONSIBILITY OF THE SUPREME COURT OF TENNESSEE
FORMAL ETHICS g)PINION 2013-F-156

May a criminal defense lawyet afleged by a former criminal client to have rendered ineffective assis;tance' of counsel voluntarily provide inforration to
the prosecotor defending the claim outside the court supervised setting?

QUESTION

A formal ethics opinion has been requested as follows:

Outcide of the courtsiperviied selling contemplazed by ABA 456, may a Tenne-s2e lawyer aiusad of ineffective axnistance of counsel discinse
informatian about the former represantstion to the eatent that the lavryer believes it is reasonably|necessary to establish 3 defense to the accusation?
Speifically, in responsa to prosecuters’ inquis ies, but before a court has ordered the lawyér to da s0, may the lawyer disclese infarmation ahoui the
rapresantation of a former dlient that tha lawyer belleves is ressenably necessary to respand to! a daim of ineffective astistance of counsel in the
former client's petition for past-corvidion reflaf? :

OPINION

|
!

Exceplions to the confidentiality rufes permit, but do not require, the former defense lawyer alleged ta have rendered Ineffective assistance of counsel
to make Hmited voluntary disclosure to the prosecudion of information relating to the represenlaﬁonlof the former client outsida the in-court proceeding
without judicial supervision or approval. Indiscriminate, unlimited nor carte blanche disclusure of information relating to the former represenlation
pezsessed by or in the file(s) of the former defense lawyer Is npt permitted, The disclosure must be limited only to information (1) which the lawyer
reasonably believes necessary 1o respond to the specific claims or allegations In the peiition as required by RPC 1.6(b){5) or (2) which has become
“generally known™ as defined in RPC 1.9, cmt, [8a). The lswyer must carefully evaluate and determln{z {1) whether it Is reasonahly necessary to make any
disclosure and, if 50, (2) narrow the distiosure only to what and how much information is reasonably necessary to meet the merits of the petition in light
of the particular facts, the specific allegations of the petition and content of the lawyer’s file(s), The disclosure should be no greater than reasonably
niecessary to accomplish the exceptions purposes. 1f no disclosure is reasonably necessary, no disr.lolsure can be made outside the In-court proceeding.

Consideration must be given to whether and/or how the infermation dise losed could subsequently tlae used by the prosecution against the former client
shoutd the former client's claim be successful, Any disclosure which is nut reasonably necessary outside the in-court proceeding must be revealed by the
furmer defense lawyer only in the in-court procaeding consistent with RPC 1.6{¢){2)" where the djsclosure will be subject to objection by the former
client and to the supervision and rulings of the court. :

i

I
1
|
DISCUSSION ‘

A former client sesking relief from a criminal conviction on the basis of Ineffective assistance of couinsel must establish that the former defense lawyer's
performance fefl below an objective standard of reasonableness and that the performance, or lacr thereof, prejudiced the former client. Strickland v.
Washington, 466 L.S. 663, 686 (1984), The proszcution is placed in the position of having to defend against the allegations of ineffective assistance by
the furmer defense lawyer to preserve the coaviction, Both the prosecution and the former defeu?se lawyer, therefore, have an intesest in defending
against the claim. The question arises when the prosecution seeks or requests the former defense lawyer to provide information, their file(s) or an
informal interview prior to or outside the in-court judicial proceeding. While ABA Formal Op. 10-456 stated “..It Is highly unusual” for a trial lawyer
accused of poviding ineffective representation to assist the prosecution in advancea of testifying in a judicial proceeding. anecdotally, it does not appear

B + m%a
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ABA Formal Ethics Opiriion 10-456 (2010 has raised concerns regarding whether the former defense :laWyer can voluntarily provide Information reléilng
to the former representation outside an in-court proceading where there would be no judicial s:upen/isl_on and the former client could nof raise
objections and seek rulings of the court regarding the disclosure. The ABA opinion concluded that it is “highly uniikely” that it will be “justifiable” for the
defense lawyer to provide inforralion to the prasecution outside the in-court supervised proceading, stating, in part, as follows:

1

|

Agrinst this bzchground, it is highly uniitely that a diccierure in fesponse to a prusccutivn requ-::st, prior 10 @ court supervised response by way of
testimony or otbenvise, will be justiliable, It will be rare to confront circomstancas where trial counsel can reasonably befieve that such priur, ex parte
disslasure, Is netestory to respond to the alizgations 2gainst the laveyer. . .. This conceo can almost always be addressed by disrin<ing relevant client
information jn a serting subject to judicial supervision, ., . If the lawyer's evidence is required, the 1awyer can provide evidence fully, subject to judicial
deiermimations of relevance and privilege that provide a check on the lavyer disclosing more than is neceszary to resolve the defendsnl’s claim. . ..
Thus it will be exiremely difficult for defenze counsel to conclyde that thee is a reasanable need ip seif defense 1o dischse client confidences to the
BrsRCULOF OutSide a cotit-supervised seiting. | :
f

I v
In answering this- inquiry, the principles of {1) attorney-client privilege and (2) confidentiality must be considered. Although interrelated and ofien
considered essentially the same, the requirements for and exceptions to the (1) attorney-client privilege and {2) confidentiality are. substantively
different. The attorney-client privilege and its exzeptions are governed by statute 2 and commen law. Confidentiality and its esceptions are governed by’
the Rules of Professional Conduct (RPC). Canfidentiality is far broadar than the attorney-client privilége. Differences between the two are addressed in
RPC 1.6, emt. [3]: '

The principle of chentlaviyer confidentlaity is given effect by rejated bodles of law: the altorney-c:ﬁent privilege, the wurk-product doctrine, and the
role of confidentiality established in profesticnal eihics. The attorney-client privilege and w?d-product dortrine apply in judicial .and other
proceediogs in which a lawyzr may be called as a witnzss or atheiwise required to produre evidence concerning 3 dient. The rule of client-lawyer
confidentiality applies in situations olher than those where evidence is scught fram the lawyer thro:ugh compulsion of law. The confidentlality rute, for
evample, applics not only to matiars communicated in confidence by the chent hut also 10 all inrurimation relating to the repicsentation, whatever its
sousce, A lawyer may not disclesa such information exiept as alithosized of required by the Rules of Prufessional Corduct or other lew, See aln
Scape?
(amphasis addzad)
!
“It Is universally aciepled that a defendant who attacks his conviction on the basis of ineffective assistance thereby walves the attorney-client privilege
for relevant communications.” ABA/BNA Lawyer's Manual on Profassional Conduct 55:705-706. See, Bryan v. State, 848 SW.2d 72, 81-82 (Tenn. Crim.

App. 1992).

Even though the former client waives the attorney-client privilege by alleging ineffective assistance of counsel and is denied the right to invoke the
privilege to prohibit his former lawyer from disclosing privileged communlcations between the twc:u in an In-court judiclal or simitar preceeding, that
waiver does not free the former lawyer to voluntarily disclosé confidential client information outside the in-court procaeding. Even if the lawyer could be
compelled to disciose information in the in-court proceeding because the information does not fall within the attorney-client privilege or because the
privilege is waived, the Rules of Professional Conduct (RPC) 1.5(a)4 and 1.3(c)5 prohibit a lawyer from revealing any information relaling to the
representation of a current and former dient outsicle the in-court proceeding, unless the dient or former client gives informed consent or as otherwise
pruvided in the rules. The confidentiality rule applies not only to communications between the client and the lawyer, but ":..to all information relating to
the representation, whatever its source” RPC 1.6, cd. [3). As provided In RPC 1,6, cmt. [2] "a tandamental principle in the clientlawyer relationship is
that, in the absence of the client's informed consent, the Jawyer must not reveal information relating to the representation, . . . This contributes to the -
trust that is the hallmark of the client-tawyer relationship,” '

I
Infusmed consent of the former client Is not required if the information relating to the former reipresr:nta!ion (1} falls within one of the exceplions
provided in RPC 1.6{b) or {c} or (2) has become "generally known” as defined in RPC 1.9, emt. [8a} 6. The question then becomes, are there exceptions to
the conficentiality rules which would permit the former defense lawyer to reveal or disclosa confidential information prior to afid/or outside the in-court
proceeding. Neither anger nor retaltation wward the former client for having alleged Ineffective fassistance of counsel justify the former lawyer to
discluse such information outside the in-court proceeding. '

RPC 1.6(b}(5)7 provides a permissive “self-defense” exception to confidentiality. The rule, in applicable part, provides, “[a] lawyer may reveal inforration
relating to the representation of a client to the exent the lawyer reasonably believes necessary . . . to respond to allegations In any proceeding
concerning the lawyer's repiesentation of the client.” (emphasis added), The exception is, by lts teﬁms, limited and permits, but does not require, the
former defense lawyer to disclose information relating to the former representation, but cnly to the “extent the lawyer reasonably belleves necessary.”
“Rezsonably believes” is an objective standard which “"dinotes that the Jawyer belleves the matter in :quest'ion and that the circumstances are such ftl_ﬂat a
lawyer of reasonable prudence and competence would ascertaln the matter in question” RPC 1|.0(]) The exception gives the lawyer discretion to -
determine not only whether to make a disciosure but, if so, what disclosure will be made. "A lawyer's decision not to discluse as permitted by paragraph
(b) does not violate this Rule,” RPC 1.5, amt, [14] If a disclosure Is made, the exception requires the lawyer to nanow or limit his disclosure only to
infurmation that the lawyer reasonably belleves necessary to respond to the specific allegationls of the petition, no greater than Is necessary 1o
accomplish of the e«teption’s purpese, See RPC 1.6, cmts. [13][14): The exception does not require that the disclosures be made in an in-court
supervised proceeding or setling nor with the supervision or approval of the court, ! a

ABA Formal Op. 10-456 stated conCerns regarding valuntary disclosure by defense counsel to the prgsecution autside the in-court setting, as follows:

Parmitting disclosure of dhient confidential inlormation oijtside ceurt-supel vised procgedings undenmines jmportant interests protected by the
corfigentizlity rule, Beruse the extent of trial counsel’s diszlusure to the prozacution would be unsupervisad by the court, there would be a risk that
trial connsel would disciese infaamation that could not ultimatzly be disc'eszd In the adiudirative proceeding. Distlosure of such information. might
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piejudice the defendant in the event of a retilal. Furtlier, allewing criminal defense lawyers voluntarily to assist law enforcement authorities by
praviding tham with pretested dientinformation aight potertially chill some fulure defendants from fully confiding in their lawyars.
I
Two states have considered ABA Formal Op. 10456, declined to accept its conclusions and held that th:e self-defense exception to the conﬁdentlality‘rule
permits limited voluntary-disclusure by defense counsel to the prosecution outside the in-court pmcleeding consistent with the limits of the exception,
District of Columblia Op. 364 (1/13) (“we do not share the opinion's view that extrajudicial disclosure will not be justifiable.”); North Carolina Formal
Ethics Op. 16 {1/27/12) ("we decline to.adopt ABA Formal Op. 10-456"). District of Columbia Op. 364 concluded that:

D.C. Rule LAEX3) permits 3 dafense lowyer whote conduct has bosn placed in issue by a fon'ner| client’s Ineffecrive 315 stance of counsel claim 1o
mizte, without judicial approval or supervizion, such disrlosuies of information prolecied by Rule 1.6 as ate rexsoaahly necessary to respond to the
chenl’s specific allzgations about the lawyer's pecformance. Even se, @ lawyer should reflent befm!e mahing disclosures of protected information to
prosecutors, Caurts, or ofhers. . . . Nor dess the limited “self-deferss” 2areption to conﬁdem‘iallity in Rule 1.5(2)(3) open the door to unfimitad
dicrlazures 10 prosecions; coudts of others of protectad infarmiation, The rule aliews 3 lawyer toidicuse protected information only to the extzat

“recsonably necetzary” (e resnond to “specific allegations” by the fermer client.

|
Nerth Carolina Formal Ethics Op. 16 condluded: |

In rezshing this conrlesion, . beth N.C. Gen, 5tat; § 15A-1415(e) and Rulz 1.6(b}{5) Clearly adrmonish lawyers who chodsa to respand to clains of
ineffecive asytance of counsel, rezs: dls <3 of the setting, to rezpand in a manrer that is narrowly taflo ed to address the specific fac's undelying the
specific ci3tm, Simply put, the pursuit of an Ineffaciive atsi-tance of eounsel claim by a former ciien[: does not give the lawyer carte blanche to disclose
all information contined in a former chend's file, . .. Disclesure should be no greater than what Is! rezonably necessary to aczeiphish the purpese.
Theefore, once a lawpar has determinzd that dis-insure of confidental or privileged information is nece.sary to respoved 10 a daim of in={fective
ars‘ctance of cour:sal, and once the lawyer has decided to ma* ¢ that discosure, the lawyer still has a duty to aveid the disclosure of information that s
ot rexpansive to the speafic cleim. In the same veln, 3 presedutur requesting information frum difense counsel In relation to an ineffective
acweance of counsal claim must it his request to iformation refevant 1o the defendant's spedifit allegations. of ineffztive au istance. Sea Aule 3.8;

Role 4.4,

Virginia Informal Ethics Op. 1858 (6/6/12) addressad the same question in the context of an anegati:on of ineffective assistance of counsel In a habeas
corpus petition. The opnion applied its version of the exception to the confidentiality rule in finding that it was unlikely that it is reasonably necessary
for the lawyer to disclose conlidential information when filed, when the court has not made a determination of whether the petition Is legally and
procedurally sufficient.” The opinlon discussed that if the same outcome-can be reached by disclosing Informalion in the in-court supervised proceeding,
it is not reasonably necessary to reveal the information prior to and outside the In-court proceeding. |

While the concerns eapiessed in ABA 10-456 are reasonable, it did not strictly prohibit the voluntarily providing information to the prosecution outside
the in-court proceeding. The limitations imposed on such disclosures by the other opinions discussed herein are consistent with the Tenneszee Rules of
Professional Conduct and are sufficient to limit the disclosure of information relating to the former representation of the former client who has alleged
ineffective assistance of counsel, consistent with RPC 1.6. |

|

|

CONCLUSION

In conclusion, the Tennessee Rules of Professlonal Conduct do not strictly prohibit a ‘former defense lawyer alleged to have rendered ineffective
assistance of counsel from providing information to the prosecution prior ta or outsicle an in-court proceeding. Exceptions to the confidentiality rules
permit, but do not require, the former defensé lawyer to make limited voluntary disclusures of Information to the prosscution outside the in-tourt

supervised proceeding, Neither RPC 1.6(b)(5) nor the “generally. known” exception to RPC 1.9(c) n!equire that the disclusure be made in an in-court

proceeding or supervised or approved by the court for the former defense Jawyer to reveal information which falls within those exceptions. Such
disclosures may be made only-as stated in the OPINION provided hereln,

This 14th day of june, 2013 |

ETHICS COMMITTEE:

Wade Davies
i Eleanor Yoakum
Scott Reams

APPROVED AND ADOPTED BY THE BOARD

TRPC 1.6 (c)(2) provides:
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(¢) Alawyer shall reveal information relating to the repiesentation of a client to the extent the lawyer reasonably believes disclosure is necessary:...(2) to
comply with an arder of a tribunal requiring disclosure, but only if ordered to do so by the tribunal after the lawyer has asserted on behalf of the client
all non-frivalous claims that the information sought by the tribunal is protected against disclosure by the attorney-client privilege or other applicable
law; or :

27CA 23-3-105. Privileged Communications provides:

No attorney, salicitor or counselor shall be permiited, in giving testimony against a client or person who consulted the attorney, solicitor or counselor
professionally, to disclose any cammunication made to the attorney, selicilor or counselor as such by such person duilng the pendency of the suit, -
before or afterward, to the person's injury. A '

. |

3 Scope [22) of the Tennesuee Rules of Frufessional Conduct provides: |

\ |

Moreover, these Rules are not intended to govern or.affect judicial application of either the attorney-client or work product privilege. These privileges
were developed to promote compliance with Jaw and fairness in itigation....The fact that in exceptional situations the lawyer under the Rules has a
limited discretion to disciose a client confidence does not vitiate the proposition that, as a general malter, the client has a reasonable expectation that
information relating to the client will not be voluntarily disclosed and that disclosure-of such informalilnn may be judicially compelled only in accordanice
with recognized exceptions to the attorney-client and work proguct privileges. ' '

4 RPC 1.6(a) provides:

(3) A lawyer shall not reveal Infarmation relating to the representation of a client unless:
(1) the client gives informed consent;

{2) the disclosure is impliedly authorized in order to carry out the representation; or !
(3) the disctosure is permitted by paragraph {b) or required by paragraph {c). !

5 RPC 1.9(c) provides: ! ,
{c) A lawyer who has formerly represented a clientin 2 matter,..shall not thereafter reveal information relating to the representation or use such
Information to the disadvantage of the former. client unless (1) the former client gives infarmed consent, confirmed in writing, or (2) these Rules would

perroit or require the awyer to do so with respect to a client, or (3) the information has become generlally known.

8 RPC 1.9 {83] provides: )
Whether infarmaticn is generally known depends on all circumstances relevant in abtaining the information. Information contained in bouoks or records
in public librasies, public-record depositaties, such as government offices, or in publicly acressible elelczronlc-data storage Is generally known if the
particular information is obtainable through publicly available indexes and simiar methods of access | . . Alawyer may not, however, justify adverse use
or disclosure of client information simply because the information has become known to third persons, If it Is not otherwise generally known, Even if
permitiad to disclose information retating to a former client’s representation, a lawyer should not do o unnecessarily. -

\

[71 RPC 1.6 (b)(5) provides: )
(b) A lawyer may revea! information relating to the representation of a client to the extent the {awyer ressonably believes necessary:...(5) 10 establish a
claim or defense on behalf of the lawyer in a conty uver sy between the lawyer and the client, to establish a defense toa criminal charge or civil claim
against the lawyer based upon conduct in which the client was involved, or to respaund to allegations in any proceeding concerning the lawyer’s
representation of the cllent, ! ,

|

. -
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FCR THE FUCLIC !
-ist the Court In pi elacting the public from harm from une’fhical lawyers by adninistering the distiplinary
- 10 azsist the public by providing information about the fudirial system and the disciplinary.syziem for
lawyers; and, to a5+t lawyers by interpreting and applying the Count’s disciplinary rules,
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