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PREFACE 
 
 
This manual has been produced to assist all Court Clerks in the service to the citizens of 
Tennessee and should be considered a tool to guide a clerk. While the manual is meant 
to be comprehensive, it was designed to provide basic information that would enable court 
clerks to provide their constituents with valuable public service.  Clerks are also urged to 
use alternative resources to supplement the data in the manual.  Some information 
contained in this manual is not the original work of the manual committee, but in an effort 
to provide as much information as possible, some individual guides contain information 
taken from previous presentations to the Tennessee State Court Clerks membership or 
was found by the committee on the internet in an attempt to provide the most up to date 
information for clerks.  However, there may be oversights or omissions.  If you find 
something incorrect or missing, please bring this to the Manual Committee of the 
Tennessee State Court Clerk’s Conference.   

 
Many years ago, there was a multiple volume clerk’s manual that was distributed, but there 
is little information about this publication.  This is the fourth major update to the more 
recent manual. The first publication was in 1996, again in 1998 with the last major update 
in 2001. A probate guide was distributed in 2012 and several subject or topical guides, 
with the exception of a criminal guide, were distributed in 2016. It is the desire of the 
manual committee to provide the most current information available to all court clerks 
including, but not limited to, legislative changes.  Sources change and human error can 
occur in obtaining information, so please treat this manual as a tool to guide you in the 
right direction and not as the one and only resource.  Also, information may be found in 
more than one location in this publication and hopefully, the different pieces of information 
do not contradict each other. 

 
Please be mindful that some legislative changes occur annually and a court clerk should 
make a note of those changes until a newer version of the manual is produced.  It is the 
desire of the manual committee to have the complete manual available online at the 
Administrative Office of the Courts and the County Officials Association of Tennessee’s 
websites. 

 
We welcome your suggestions and comments for the improvement of this publication in 
the future. 

 
As Chairman of the Committee, I am exceedingly grateful and want to extend my thanks 
to all the manual committee members who assisted in this endeavor as well as other 
individuals that the committee had to call upon.  

 
 
Rebecca B. Carpenter 
Chairman 
Tennessee State Court Clerks’ Manual Committee 
Fall, 2023  
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I. DESCRIPTION OF THE OFFICE 
 

Legal Qualifications of Clerks of Courts 
 

The Tennessee Constitution establishes a judicial department of government for the State of 
Tennessee, stating that the "judicial power of the State shall be vested in one Supreme Court 
and in such Circuit, Chancery and other inferior Courts as the Legislature" shall establish; it 
also grants the Legislature the power to establish jurisdiction of the inferior courts (TENN. 
CONST., art. VI, § 8). Article VI, Section 13 of the Tennessee Constitution provides for clerks 
to serve these courts: 
 

Chancellors shall appoint their clerks and masters, who shall hold their offices for six years. Clerks 
of the Inferior Courts holden in the respective Counties or districts, shall be elected by the qualified 
voters thereof for the term of four years. Any Clerk may be removed from office for malfeasance, 
incompetency or neglect of duty, in such manner as may be prescribed by law. 

 
Although the Tennessee Constitution provides for the office of clerk, it does not define 
qualifications or duties for the office; this function is performed by the General Assembly 
(Legislature). Since court clerk is a constitutional office, the General Assembly may not 
abolish the office or totally change its character, but the legislature may specify duties and 
qualifications which are not inconsistent with the state or federal constitutions.1

 

 
Each court has a clerk, elected or appointed for a term of years, whose duty is to attend to the 
court and perform all clerical functions (T.C.A. §18-1-101). In most counties, criminal and civil 
jurisdiction are exercised by one court which is served by the Circuit Court clerk, who is also 
the General Sessions Court clerk in many counties (T.C.A. §16-15-301). The Clerk and 
Master serves as clerk for the Chancery Court as well as the Probate Court in many counties. 
A clerk of court acting in the discharge of official duties is not the agent of either party, but is 
the officer of the court and the legal custodian of court records. The clerk is a ministerial 
officer, although in certain instances a clerk's duties may be partly judicial.2

 

 
Residence. Each clerk must reside within the county where the court is held and must 
maintain an office at the county seat during the entire term (T.C.A.§18-1-102). Issues 
regarding residency frequently arise, not only in connection with clerks, but also with other 
public officials. In response to these questions, the General Assembly passed the following 
guidelines to determine residence (T.C.A.§ 2-2-122): 
 

* The residence is that place in which a person's habitation is fixed, and to which, whenever absent, that 
person has a definite intention to return. 

 
* A change of residence is generally made only by the act of removal joined with the intent to remain in 

another place. There can be only one residence. 
 

* A person does not become a resident of a place solely by intending to make it that person's residence. 
There must be appropriate action consistent with the intention. 

 
* A person does not lose residence if, with the definite intention of returning, the person leaves home 

and goes to another country, state, or place within this state for temporary purposes, even if of years 
duration. 
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The place where a married person's spouse and family have their habitation is presumed to be the person's 
place of residence, but a married person who takes up or continues abode with the intention of remaining at a 
place other than where the person's family resides is a resident where the person abides. 

 
* A person may be a resident of a place regardless of the nature of the habitation, whether house or 

apartment, mobile home or public institution, owned or rented. 
 

* A person does not gain or lose residence solely by reason of the person's presence or absence while 
employed in the service of the United States or of this state, or while a student at an institution of learning, 
or while kept in an institution at public expense, or while confined in a public prison or while living on a 
military reservation. 

 
* No member of the armed forces of the United States, or the member's spouse or dependent, is a 

resident of this state solely by reason of being stationed in this state. 
 
The following factors, among other relevant factors, may be considered in the determination 
of where a person is a resident (T.C.A. § 2-2-122): 
 

* Possession, acquisition or surrender of inhabitable property. 
 

* Location of occupation. 
 

* Place of licensing or registration of personal property. 
 

* Place of payment of taxes which are governed by residence. 
 

* Purpose of presence in a particular place. 
 

* Place of licensing activities, such as driving. 
 
General Qualifications. The General Assembly has not placed any special requirements on 
holding the office of clerk of court, and only the general qualifications to hold office apply: all 
persons over the age of eighteen years3 who are citizens of the United States and Tennessee, 
and who reside within and are qualified voters of the county they represent,4 are qualified to 
hold the office of clerk of court, except the following: 
 

1. Those convicted of offering or giving a bribe, or larceny, or any other offense declared infamous by 
law, unless those persons have been restored to citizenship; 

 
2. Those against whom there is an unpaid judgment for moneys received by them in an official 

capacity, due to the United States, Tennessee, or any county; 
 

3. Those who are defaulters to the treasury at the time of election (such an election is void); 
 
4. Soldiers, sailors, marines, and airmen in the regular United States Navy, Army, or Air Force; and 
 
5. Members of Congress and persons holding any office of profit or trust under any foreign power, other 

state, or the United States. (T.C.A. § 8-18-101). 
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A crime declared infamous by law basically means a felony or a crime which is punishable by 
disenfranchisement (loss of the right to vote). Also, any person holding an office who commits 
certain offenses involving abuse of official power is to be removed and disqualified from holding 
that or another office for ten years from the date of conviction (T.C.A. § 39-16-401 et seq.). Any 
disqualified person who takes office is guilty of a Class C misdemeanor (T.C.A. § 8-18-102). 
 
Method of Election or Appointment and Term of Office 
 

Appointed Clerks. As the Tennessee Constitution provides (TENN. CONST., art. VI, § 13), the 
Clerk and Master is appointed for a term of six years by the chancellor of the county. The term 
of office of each Clerk and Master begins with the date of appointment and extends for six years 
thereafter, unless it is interrupted by death, removal, or resignation, in which case a new Clerk 
and Master is appointed for a term of six years beginning with the date of appointment (T.C.A. § 
18-2-213). A Clerk and Master may resign prior to the expiration of the six-year term, but may 
not be reappointed to a new six-year term at the time of resignation unless some other person 
has been appointed Clerk and Master in the interim. In other words, the term of the Clerk and 
Master may not be manipulated by feigned resignation and simultaneous reappointment.5   If no 
reappointment is made at the end of the term, the Clerk and Master holds over until the position 
is filled.6

 

 
Elected Clerks. Clerks of courts other than the appointed clerks and masters discussed above 
are elected by the county's qualified voters for a four-year term beginning on September 1 of the 
year of election and continuing until a vacancy occurs or until a successor is elected and 
qualified (T.C.A §18-4-101). Clerks of specially created courts, such as Juvenile Courts, must 
be filled pursuant to an election and cannot be filled by appointment of the judge of the special 
court.7 

 
Elections are held at the regular August election immediately preceding the beginning of a full 
term (T.C.A. § 2-3-202). There is no limitation on the number of terms any type of clerk may 
serve, whether an elected clerk of court or an appointed Clerk and Master. Tennessee case 
law has recognized that a clerk who has not fulfilled the requirements necessary to assume the 
office was nevertheless a de facto officer, and therefore official actions were held to be valid.8

 

 
Oath of Office 
 

Clerks of courts must take this oath to support the Constitutions of Tennessee and the United 
States: 

I,  , do solemnly swear that I will support the constitution of the United 
States and of this state. I will execute the duties of this office without prejudice, 
partiality, or favor, to the best of my skill and ability; that I have neither given nor will 
give to any person any gratuity, gift, fee or reward in consideration of my support for 
this office and I have neither sold nor offered to sell, nor will sell, my interest in this office. 
(T.C.A. §18-1-103). 

 
This oath may be administered by any officer legally authorized to administer an oath, which 
generally includes notaries, judges and clerks. The oath must be written and subscribed to by 
the person taking it. A certificate must accompany the oath, executed by the officer before 
whom it was given, specifying the day and the year the oath was taken (T.C.A. § 8-18-107). The 
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oath and the certificate must be filed with the county clerk (T.C.A. § 8-18-109). The county clerk 
must endorse the certificate with the day and year of filing and also sign the endorsement  
(T.C.A. § 8-18-110). Although a clerk may file an oath before the scheduled start of a term of office, the 
clerk may not take that office until the term officially begins (T.C.A. § 8-18-109). 

 
Deputies of court clerks must take the following oath of office: 
 

I do solemnly swear that I will perform with fidelity the duties of the office to which I have 
been appointed and which I am about to assume, and that I will faithfully discharge 
the duties of this office to the best of my skill and ability. I do solemnly swear to support 
the Constitutions of the State of Tennessee and the United States. (T.C.A § 8-18-111; 
T.C.A. § 18-1-104). 

 
Any clerk who fails to take and file the required oath is guilty of a Class C misdemeanor 
(T.C.A. § 8-18-113). 
 
Bond Requirements 

Amount of Official Bond. The minimum amount of the official bond executed by the clerk, 
including appointed clerks and masters, is $50,000 in counties with less than 15,000 in 
population and $100,000 in counties with a population of 15,000 or more. These amounts can 
be increased by the court (T.C.A. §18-2-201). The surety can be held liable for every wrongful 
act or failure of duty of the clerk in his or her official capacity, whether embraced in the condition of 
the bond or not, or becoming a right of action under law subsequent to the execution of the bond 
(T.C.A. § 18-2-206). 
 
Form of Official Bond. An official bond is an instrument which requires the sureties to pay up 
to a specified amount of money if the clerk fails to perform certain acts or performs wrongful 
and injurious acts under the color of office. Bonds are to protect the state and county, not the 
clerk, and constitute a written promise made by the clerk to (1) perform all of the duties of the 
office; (2) to pay over to authorized persons all funds received in an official capacity; (3) to keep 
all records required by law; (4) to turn over to the successor all records, money and property of 
the office; and (5) to refrain from anything is illegal, improper, or harmful while acting in an official 
capacity. Any person who is injured by the failure of the clerk to keep this promise may collect 
from the clerk's sureties, who may then have a right to recover from the clerk the amount paid 
(T.C.A. § 8-19-111; § 8-19-301). This is known as subrogation. County officials are prohibited 
from being sureties for other county officials (T.C.A. § 8-19-108; T.C.A. § 8-19-109). 
 
The form for official bonds is prescribed by the Comptroller of the Treasury and approved by 
the Attorney General (T.C.A § 8-19-101(b)(1)); blank copies of official bonds are available from 
the Comptroller of the Treasury, Division of Local Finance. Clerks are strongly urged to use only 
these approved forms. Bonds must be conditioned in the following manner (T.C.A. § 8-19-111): 
 

That if the said (principal) shall: 
 
l.  Faithfully perform the duties of the office of   (office) of County 
during such person's term of office or continuance therein; and 
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2.  Pay over to the persons authorized by law to receive them, all moneys, properties, or things of value 
that may come into such principal's hands during such principal's term of office or continuance therein 
without fraud or delay, and shall faithfully and safely keep all records in such principal's official capacity, 
and at the expiration of the term, or in case of resignation or removal from office, shall turn over to the 
successor all records and property which have come into such principal’s hands, then this 
obligation shall be null and void; otherwise to remain in full force and  property which have come 
into such principal's hands, then this obligation shall be null and void; otherwise to remain in full force 
and effect. 

 
Some counties also use so-called "blanket bonds" for all of the county officeholders. Even so, 
the clerk is ultimately responsible for securing his or her bond and should take steps to ensure 
that the bond is properly executed, approved, and filed (T.C.A. § 8-19-101(c)). 
 
Entry and Filing of Bonds.  The required bonds, after being acknowledged,  
before approved and certified by the court, shall be entered upon the minutes within thirty (30) 
days, and shall then be recorded in the office of the county register of deeds and transmitted 
to the office of the county clerk for safekeeping. 
 
Filing of Official Bonds. Official bonds, including blanket bonds, are required to be filed in the 
office of the Comptroller of the Treasury or Secretary of State within forty days after election or 
within twenty days after the term of the office legally begins (T.C.A. § 8-19-115). Also, clerk's 
official bonds are recorded in the office of the register of deeds (T.C.A. § 8-19-103). Generally, 
the clerk of court presents the bonds of all officials to the register of deeds for recording and then 
sends the original bonds to the Comptroller of the Treasury's office (T.C.A. § 8-19-102(a), 
T.C.A. § 18-2-205). The register of deeds maintains a special book for the official bonds of the 
clerks of courts and other county officials (T.C.A. § 8-19-104). 
 
A Judge of the Court which the clerk serves must examine the bonds to determine whether they 
conform to legal requirements and whether the sureties are good (T.C.A. § 18-2-207; § 18-2-
210); any insufficiency must be corrected (T.C.A. §18- 2-209; T.C.A. §18-2-210). If, within four 
months after election or appointment, the Comptroller has not received the bond, notice will be 
given to the judge who should have approved the bond (T.C.A § 8-19-203). Any clerk who fails 
in these bonding requirements vacates the office (T.C.A.  § 8-19-117). 
 
Cost of Bonds. The county pays the premiums for official bonds and registration fees for the 
bonds (T.C.A. § 8-19-106). 
 
Special Bonds. Courts may require their clerks to give bonds covering property or funds they 
receive as a special commissioner or receiver (T.C.A. §18-2-202). The failure to execute a 
receiver bond does not subject the clerk to a penalty, and the clerk may still be liable on the regular 
bond for all property or money received as a special commissioner or receiver (T.C.A. §18-2-
203). 
 
Compensation of Clerks of Courts 
 

As a general rule, the legislature passes a law each year to set the increase in compensation 
for clerks of courts and other officials within the statutory scheme, classifying the state's ninety-
five counties according to population. The population figures used for determining the salary are 
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taken from the most recent federal census. When a new census is taken, the officials have a right 
to the new salary as of the date the census is taken even though evidence of the new population 
is not available until later.9

 

 
Fee System or Salary System. Under present law, there are two basic methods of using and 
accounting for fees received by the court clerks and other officials. Under the older system, 
known as the "fee system," the official remits quarterly to the county trustee (for the county 
general fund) all of the fees, commissions, and charges collected in the preceding quarter in 
excess of the amount required to pay salaries of the officer, deputies, and assistants and the 
necessary office expenses. Under this system the official may retain fees in an amount equal 
to three times the monthly salary total (T.C.A. § 8-22-104). 
 
The county legislative body may adopt an alternative system for any of the fee officers of the 
county, including the clerks of courts, or all of them (except the sheriff who is always under this 
second system). Under the alternative system, sometimes called the "salary system," the clerk 
makes a monthly payment to the county general fund for all of the fees, commissions, and 
charges collected. In return the county legislative body is required to pay, from the county general 
fund, the clerk's salary, the salaries of the deputies and assistants, and the authorized expenses 
of the office in twelve equal monthly installments, regardless of the fees received by the office 
(T.C.A. § 8-22-104). Under both systems, the fees remitted to the trustee become part of the 
county general fund and may be appropriated for any property county purpose. 
 
Fee Office. Court Clerks' offices operate in whole or part from fees authorized by the Tennessee 
General Assembly. The schedule of fees is set forth in T.C.A. § 8- 21-401. This Statute and 
allowable charges authorized should be an area every clerk should study and learn. 
 
Deputies and Assistants. When the clerk, working full time, is unable to conduct the office 
business, the clerk may file a sworn petition in the appropriate court to obtain a court decree to 
employ deputies and assistants, setting out the necessity for them, the number required, and the 
salary that should be paid to each (T.C.A.§ 8-20-101). The county executive is the defendant in 
the petition. A copy is served on the county executive, who must file an answer within five days 
either agreeing with or denying the matters stated in the petition. The court will then hold a 
hearing, and may allow or disallow the petition in whole or in part, determining the appropriate 
number and compensation of deputies and assistants (T.C.A. § 8-20-102). The order or decree 
fixing the number of deputies and assistants may be changed by increasing or decreasing the 
number of deputies and their salaries or by application to the court in the same manner; the 
clerk without formal application may decrease the number of deputies and assistants and their 
salaries where facts justify such action (T.C.A. § 8-20-104). 
 
The clerk has the power to employ and discharge employees. The court decree merely sets 
the number and salary of such employees. It is the clerk's duty to reduce the number of deputies 
and assistants and/or their salaries when it can reasonably be done. The court having 
jurisdiction may, on motion of the county executive and reasonable notice to the clerk, have a 
hearing on the motion and reduce the number of deputies and assistants or their salaries 
(T.C.A. § 8-20-105). 
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Either party who is dissatisfied with the decree or order of the court has the right of appeal. 
Pending final disposition, the clerk may appoint deputies or assistants to serve until the case is 
finally resolved. These deputies will be paid according to the final determination of the court 
(T.C.A. § 8-20-106). The cost of these cases is paid out of fees of the office (T.C.A. § 8-20-107). 
A clerk should consider other office expenses, as well as salaries, when assessing the office 
needs. Decrees may be amended (T.C.A. § 8-20-104); however, no court order increasing 
expenditures will be effective for any fiscal year unless the petition was filed within thirty days after 
final adoption of the budget for that fiscal year, or, for a new officer, thirty days from taking office 
(T.C.A. § 8-20-101). Salary increases can be provided for in the decree. As a practical matter, 
clerks should discuss their needs with the county executive prior to drafting the petition, which 
should be prepared by an attorney. This compensation for deputies and assistants must comply 
with the federal Fair Labor Standards Act (FLSA) and its minimum wage provisions, as well as 
other federal requirements. 
 
If the clerk agrees with the number, compensation, and expenses of deputies and assistants 
which are set forth in the budget adopted by the county legislative body, a court order is not 
necessary. Instead of filing a petition, the clerk can enter into a letter of agreement with the 
county executive, using a form prepared by the state comptroller. The letter of agreement is 
filed with the same court in which a petition would have been filed, but no litigation taxes, court 
costs, or attorney’s fees can be charged in connection with the filing of the letter of agreement 
(T.C.A.§ 8-20-101(c)).  Under previous law, clerks of court whose offices did not turn over fees 
to the county general fund, but retained them to pay the expenses of the office, were not 
authorized to execute letters of agreement. Legislative amendments enacted in 1995, however, 
authorize all county officials to enter into letters of agreement to employ deputies and assistants 
(T.C.A. § 8-20-101(c)) can be provided for in the decree. As a practical matter, clerks should 
discuss their needs with the county executive prior to drafting the petition, which should be 
prepared by an attorney. This compensation for deputies and assistants must comply with the 
federal Fair Labor Standards Act (FLSA) and its minimum wage provisions, as well as other 
federal requirements. 
 
If the clerk agrees with the number, compensation, and expenses of deputies and assistants 
which are set forth in the budget adopted by the county legislative body, a court order is not 
necessary. Instead of filing a petition, the clerk can enter into a letter of agreement with the 
county executive, using a form prepared by the state comptroller. The letter of agreement is 
filed with the same court in which a petition would have been filed, but no litigation taxes, court 
costs, or attorney’s fees can be charged in connection with the filing of the letter of agreement 
(T.C.A.§ 8-20-101(c)). Under previous law, clerks of court whose offices did not turn over fees 
to the county general fund, but retained them to pay the expenses of the office, were not 
authorized to execute letters of agreement. Legislative amendments enacted in 1995, however, 
authorize all county officials to enter into letters of agreement to employ deputies and assistants 
(T.C.A. § 8-20-101(c)). 
 
Where clerk of court fired deputy clerk when the deputy clerk announced her candidacy against 
her employer, absent allegations by the deputy clerk that firing was based on her political beliefs 
or her political affiliations, or that the clerk would have allowed another employee to run for the 
clerk position while continuing in her employment, the deputy clerk’s termination was neutral in 
terms of the First Amendment. Carver v. Dennis, 104 F.3d 847, 1997 Fed. App. 18 (6th Cir. 1997). 
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Certified Public Administrator - Education Incentive Payments. Statutory provisions 
contained in T.C.A. § 5-1-310, regarding certified public administrator - educational incentive 
payments provide that any full-time county officer enumerated in § 8-24-102 who is designated 
as a “certified public administrator” pursuant to § 5-1-308 shall receive an annual educational 
incentive payment from the state treasurer of $375. This amount shall be increased by a like 
amount each year until the official receiving such designation or continuing such designation 
shall receive an annual incentive amount of $1,500. 
To be eligible for the educational incentive in any given year, the officer must apply to the state 
treasurer in the month of July of that year. Please contact the state treasurer for further details 
as to the necessary form and requirements as to completion of the continuing education 
requirements of the program and all other requirements necessary to maintain the officer’s 
designation as a “certified public administrator.”  This incentive is available only to eligible full-
time county officers making application within the times specified. 
 
The total amount paid to the officer by the state does not exceed one thousand five hundred 
dollars ($1,500) as to payment for professional training. If, in any given year, the amount 
appropriated in that year’s general appropriations act is not sufficient to pay each eligible county 
officer in full, then the amount available shall be prorated by the state treasurer among such 
officers. Any unpaid portion shall not be carried forward to subsequent years. 
 
The payment shall be considered as an incentive for the successful completion of educational 
training and shall not be considered in determining the county officer’s average final 
compensation for retirement purposes pursuant to title 8, chapters 34-37. Further, the incentive 
payment shall not be used for the purpose of computing the salary or compensation of any other 
public official other than the officer receiving the incentive. The incentive shall not be paid 
retroactively, but shall become effective for the fiscal year beginning July 1,1998. 
 
Each County is encouraged and authorized to provide in its annual budget for payment of an 
annual educational incentive to employees as defined in § 29-20- 102(2) who attain the 
designation of a “certified public administrator” pursuant to § 5-1-308. In any county providing 
such an incentive, the county executive shall provide to the state treasurer the amount of any 
educational incentive paid in the county and the number of persons receiving such incentive 
which the state treasurer shall compile in an annual report. 
 
Vacancies 
 

Vacancies in offices which must be filled by elections, which include clerks of courts (excepting 
the clerks and masters), are to be temporarily filled by the respective county legislative bodies. 
The respective appointee serves until a successor is elected at the next countywide general 
election (T.C.A. § 5-1- 104(b)(1)). 
 
Causes of Vacancies. A clerk's office, as well as other public offices, is vacated for the following 
reasons: 

1. Death, 
2. Resignation, when permitted10, 
3. Removal of residency from the county of election, 
4. A decision of a competent tribunal declaring the election void, the 
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appointment void, or the office vacant, 
5. An act of the General Assembly abridging the term of office, where it 

is not fixed by the Constitution, 
6. The sentencing of the incumbent by a competent tribunal in Tennessee 

or any other state to the penitentiary, subject to restoration if the 
judgment is reversed, but not if pardoned, or 

7. An adjudication of insanity (T.C.A. § 8-48-101). 
 
Of course, if a clerk is ousted, fails to give bond, or fails to take the required oath, a vacancy 
occurs. 
 
Procedure for the County Legislative Body to Fill a Vacancy. Vacancies in the offices of 
elected clerks are filled temporarily by the county legislative bodies. The person elected to fill 
the vacancy serves until the next county wide election occurring after the vacancy (T.C.A. § 5-
1-104(b)(1)). Vacancies must be filled at a public meeting; the county clerk is required to give 
at least ten days’ notice to the members of the county legislative body (T.C.A. § 5-5-113). 
However, the county legislative body does not have to wait for this notice to act, but can fill the 
vacancy on information from other sources (T.C.A. § 8-48-108). A majority of all members of the 
county legislative body is necessary to constitute a quorum for the purpose of holding the 
election (T.C.A. § 5-5-109), as well for transacting other business. Additionally, the presiding 
officer of the legislative body must give public notice in a newspaper of general circulation in the 
county at least one week prior to the meeting (T.C.A. § 5-5-114). This notice must specify the 
office to be filled and the date, time, and place of the meeting. All citizens must be allowed "the 
privilege of offering as candidates" (T.C.A. § 5-5-115). 
 
If a county legislative body member accepts the nomination as a candidate for the office of clerk, 
or any other county office when the office is being filled by the county legislative body (a 
vacancy), such county legislative body member is automatically disqualified to continue in the 
office of county legislative body member and a vacancy exists on the county legislative body. 
If the county legislative body member does not win the election to fill the vacancy, then that 
former county legislative body member can be elected to fill the vacancy created by the 
member's nomination to the county office, but the office of county legislative body member has 
to be filled according to the statutory provision relating to vacancies of the body (T.C.A. § 5-5-
115). 
 
Temporary Vacancies. In the event a Clerk and Master is inducted into the military service, 
that office shall be filled by appointment by the Chancellor of a qualified person to serve 
temporarily (T.C.A. § 8-48-205(4)). For all other county officials inducted into the military service, 
the county legislative body temporarily fills the vacancy (T.C.A. § 8-48-205). If a clerk of court 
dies, the clerk's deputy holds the office until the vacancy can be filled (T.C.A. § 18-1-401). 
 
Temporary officers must take the required oaths of office and post the required bonds. The 
appointee receives the same salary and has the same powers and duties as the regular 
officeholder (T.C.A. § 8-48-208), but may not remove employees appointed by the regular 
o0fficial (T.C.A. § 8-48-209). Of course, the appointee must have the legal qualifications to hold 
office. 
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Temporary Absence of Clerks of Courts. All duly authorized deputies of clerks of courts may 
act in the absence of the clerk. There is no requirement that a chief deputy be designated and all 
duly authorized deputies can act during the absence (T.C.A. § 18-1-108). 
 
Election of a Successor by the People. Any person appointed by the county legislative body 
to fill a vacancy in the office of an elected court clerk serves until a successor is elected by the 
voters of the county at the next general election (T.C.A. § 5-1-104(b)(1)). 
 
Successor's Rights. After a successor is named, the new officeholder has the right to take 
possession of the property and records of the office. Any person who knowingly and willingly 
refuses to turn over the records to the new officeholder is guilty of a Class C misdemeanor. 
Should records not be turned over, the new officer may make complaint to the Circuit Judge or a 
General Sessions Judge. If the judge is satisfied by the oath of the complainant that books or 
papers are being held, the judge may order the person who refuses to give them up to explain 
the reasons that the documents should not be surrendered (T.C.A. § 8-49-101; T.C.A.§ 8-49-102). 
If the person charged makes an oath that he or she has turned over all property, all actions will cease.  
If the former officeholder refuses to take this oath, he or she may be committed to jail until the 
property or papers are delivered. A search warrant may be issued so that property may be 
seized (T.C.A. § 8-49-103 through T.C.A. § 8-49-107). 

 
Qualifying Deadlines 
 

There are qualifying deadlines in regard to election to office and court clerks should contact 
their local county election offices for further information in this regard. 
 
Disclosures and Election to Office 
 

Campaign Financial Disclosure Act of 1980. Certain requirements relative to campaign 
contributions and expenditures apply to the office of elected clerks. Clerks and masters are not 
required to make these disclosures. Contributions include loans, loan security, promises, or 
other obligations, whether or not legally enforceable, but do not include volunteer services, 
nonpartisan activities designed to encourage persons to vote, the use of real or personal 
property, and the cost of invitations, food and beverages not exceeding $100, voluntarily 
provided at an individual's residence. Each candidate for local public office must file with the 
county election commission a statement that neither receipts nor expenditures exceeded 
$1000, or an itemized statement showing total receipts and expenditures, with amounts over 
$100 itemized (T.C.A. § 2-10-105) (T.C.A. § 2- 10-107). 
 
These disclosures must be filed not later than seven days before a primary election and a 
general election, and must include receipts and expenditures through the tenth day before the 
primary or general election (T.C.A. § 2-10- 105(c)(1)). A statement covering dates from that 
report through the next forty-five days is due within forty-eight days after the election (T.C.A § 
2-10-105(c)(4)) - See the statute for more specific requirements). 
 
Financial Conflict of Interests Disclosures. Candidates or appointees to the office of elected 
court clerk are required to file conflict of interest disclosure statements with the county election 
commission within thirty days after the qualifying deadline for the election. Persons appointed 
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to an elected office of clerk must file the disclosure statement within thirty days after the 
appointment (T.C.A. § 8-50-501 et seq.). These forms are available in the county election 
commission office and are prescribed by the registry of election finance. These forms, once filed, 
are public record (T.C.A. § 8-50-501(d)(1)). The county election registrar is authorized to enforce 
the disclosure requirements by assessing civil)). The county election registrar is authorized to 
enforce the disclosure requirements by assessing civil penalties for failure to disclose in the 
amount of $25 per day for a period of thirty days (T.C.A. § 2-10-110(a)(1)). 
 

 

1 Robinson v. Briley, 374 S. W. 2d 382 (Tenn. App. 1963). 
 

2 6 Tenn. Juris. Clerks of Courts, § 3 (1983). 
 

3 Op. Tenn. Atty. Gen. 84 - 203 (June 21, 1984), regarding having the birthday required to qualify for an office twelve days. 
 

4 Op. Tenn. Atty. Gen. 86 - 03 (January 14, 1986), relative to definitions of the term’s "residents" and "citizens." 
 

5 In re Appointment of Clerk & Master, 670 S. W. 2d 215 (Tenn. 1984). 
 

6 Marshall v. Sevier County, 639 S. W. 2d 440 (Tenn.  App. 1982); In re Appointment of Clerk and Master, 680 S. W. 2d 215 
 

7 Op. Tenn. Atty. Gen. 85 - 128 (April 18, 1985); Op. Tenn. Atty. Gen. 89 - 103 (August 16, 1989); Shelby County Election C 
(Tenn.1988); Op. Tenn. Atty. Gen. U 89 - 104 (September 8, 1989). 

 
8 Kelley v. Story, 53 Tenn. (6 Heisk) 202 (1871); Douglas v. Neil 54 Tenn. (7 Heisk) 438 (1872). 

 
9 Underwood v. Hickman, 162 Tenn. 689, 39 S. W. 2d 1034 (1931). 

 
10 See Op. Tenn.  Atty. Gen. U 89 - 122 (October 24, 1989), relative to acceptance of resign.   
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CHART OF TENNESSEE JUDICIAL SYSTEM 
 

The following charts provide a pictorial representation of judges by court level, judicial 
districts, and court clerks by court level. Listings of actual judge and court clerk personnel 
and their phone numbers are also included in Chapter VI of this publication. Information on 
various parts of the court system follow the charts. 
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There are 95 counties in Tennessee which are divided into 32 judicial districts.  Each judicial district has a Circuit 
Court and Chancery Court.  Eleven districts have criminal courts.  Two districts have Probate Courts. * 
 

Judicial District    Counties Served 

First Judicial District   Carter, Johnson, Unicoi, and Washington 
Second Judicial District   Sullivan County 
Third Judicial District   Greene, Hamblen, Hancock, and Hawkins 
Fourth Judicial District   Cooke, Grainger, Jefferson, and Sevier 
Fifth Judicial District   Blount  
Sixth Judicial District   Knox  
Seventh Judicial District   Anderson  
Eighth Judicial District   Campbell, Claiborne, Fentress, Scott and Union 
Ninth Judicial District   Loudon, Meigs, Morgan, and Roane  
Tenth Judicial District   Bradley, McMinn, Monroe, and Polk 
Eleventh Judicial District  Hamilton 
Twelfth Judicial District   Bledsoe, Franklin, Grundy, Marion, Rhea and Sequatchie 
Thirteenth Judicial District  Clay, Cumberland, Dekalb, Overton, Pickett, Putnam, and White 
Fourteenth Judicial District  Coffee 
Fifteenth Judicial District  Jackson, Macon, Smith, Trousdale, and Wilson 
Sixteenth Judicial District  Cannon and Rutherford 
Seventeenth Judicial District   Bedford, Lincoln, Marshall, and Moore 
Eighteenth Judicial District  Sumner 
Nineteenth Judicial District  Montgomery and Robertson 
Twentieth Judicial District  Davidson* 
Twenty-First Judicial District  Williamson 
Twenty-Second Judicial District  Giles, Lawrence, Maury, and Wayne 
Twenty-Third Judicial District  Cheatham, Dickson, Houston, Humphreys, and Stewart 
Twenty-Fifth Judicial District  Fayette, Hardeman, Lauderdale, McNairy, and Tipton 
Twenty-Sixth Judicial District  Chester, Henderson, and Madison 
Twenty-Seventh Judicial District  Obion and Weakley 
Twenty-Eighth Judicial District  Crockett, Gibson, and Haywood 
Twenty-Ninth Judicial District  Dyer and Lake 
Thirtieth Judicial District  Shelby * 
Thirty-First Judicial District  Van Buren and Warren 
Thirty-Second Judicial District  Hickman, Lewis, Perry 
 

 

Tennessee Judicial Districts 
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Supreme Court 
Court of Appeals 

Court of Criminal Appeals 
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*Many Circuit Court Clerks also serve as clerks for the Criminal Courts. Additionally, many trial court clerks 
serve as clerks for General Sessions, Juvenile and Probate Courts.  
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TENNESSEE COURTS 
 
The Tennessee Supreme Court 
 

The highest state court is the Supreme Court which consists of five justices, no more than two 
of whom may reside in any one of the grand divisions of the State. The judges designate one 
of their own to preside as chief justice (Tenn. Const. Art. VI. § 2). Justice Riley Anderson was 
appointed in September ‘98 to a 4-year term. 
 
The Constitution and state statutes impose the following requirements for Supreme Court 
Justices: thirty-five years of age (T.C.A. §17-1-101), a resident of the state for five years (TENN. 
CONST. art. VI, § 3), and licensed to practice law in Tennessee 
(17-1-106).  Justices serve eight-year terms (TENN. CONST. art. VI, § 3). 
 
Court of Appeals and Court of Criminal Appeals 
 
Court of Appeals. The Court of Appeals is the appellate court for civil cases in Tennessee. 
The Court of Appeals consists of twelve judges of whom not more than four may reside in any 
one grand division of the state (T.C.A. §16-4-102). 
 
Any Court of Appeals Judge must be at least thirty years of age and must have been a resident 
of Tennessee for at least five years. Judges of the Court of Appeals are required to be "learned 
in the law," as evidenced by their admission to the practice of law in Tennessee (T.C.A. §16-
4-102) (T.C.A. § 17-1-106). Appellate Court Judges are elected under the Tennessee Plan at 
the next general or regular judicial election held every eight years (T.C.A. § 16-4-102). 
Likewise, the term of office for a Court of Appeals Judge is eight years (T.C.A. § 16-4-103). 
The jurisdiction of the Court of Appeals is appellate only: it has no original jurisdiction (T.C.A. 
§ 16-4-108(a)(1)). 
 
Court of Criminal Appeals. The Court of Criminal Appeals was established by the General 
Assembly in 1967 pursuant to Article VI, Section 1 of the Tennessee Constitution. 
 
The Court of Criminal Appeals consists of twelve judges of whom not more than four reside in 
any one grand division of the state. Any Court of Criminal Appeals Judge must be at least thirty 
years of age, a resident of Tennessee for at least five years prior to election or appointment, 
and licensed to practice law in the state of Tennessee (T.C.A. 
§ 16-5-102). The Judges of the Court of Criminal Appeals are chosen according to the 
Tennessee Plan and run for election at the next general or regular judicial election held every 
eight years for a term of eight years (T.C.A. § 16-5-103(a)). 
 
Like the other appellate courts, the jurisdiction of the Court of Criminal Appeals is appellate 
only; it has no original jurisdiction (T.C.A. §16-5-108). Its jurisdiction encompasses the review 
of final trial court judgments in the following cases (T.C.A.§16-5-108): 
 

1. Criminal cases, both felony and misdemeanor; 
 

2. Habeas corpus and post-conviction proceedings attacking the validity of a final 
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judgment of conviction or the sentence in a criminal case, and other cases or 
proceedings instituted with reference to or arising out of a criminal case; 

 
3. Civil or criminal contempt proceedings arising out of a criminal matter; 

 
4. Extradition cases. 

 
Office of Appellate Court Clerk 
 

The clerk is appointed by the justices of the Supreme Court for a term of six years and serves 
as clerk of the Supreme Court, Court of Criminal Appeals and Court of Appeals (T.C.A. § 18-
3-101(a)). The clerk of the Supreme Court is located in Nashville with three chief deputy clerks 
appointed to supervise and coordinate the business of the Supreme Court and intermediate 
appellate courts in their respective divisions: Eastern-Knoxville, Middle-Nashville, and 
Western-Jackson. The office is responsible for the filing and tracking of records on appeal filed 
in the intermediate appellate courts and the Supreme Court (T.C.A. § 18-3-101(b)). 
 
State Trial Courts11

 

 
The state trial courts were divided into thirty-one judicial districts in 1984 (T.C.A. § 16-2-506). 
 
Circuit, Chancery, and Criminal Court judges are elected for eight-year terms by the voters of 
the district or circuit to which they are assigned (TENN. CONST. art. VI, § 4).  A Judge must hold 
the following qualifications: (1) at least thirty years of age, (2) a Tennessee resident for five 
years, (3) a resident of the circuit or district for one year, (4) licensed to practice law in 
Tennessee, and (5) eligible under the general standards to hold public office (TENN. CONST. 
art. VI, § 4; T.C.A. § 4; 17-1-106; T.C.A. § 8-18-101). 
 
The Circuit and Criminal Court clerk acts as the principal administrative aide to the Circuit and 
Criminal Courts, providing assistance in the areas of courtroom administration and records 
management, docket maintenance, revenue management, maintenance of court minutes, 
official communication, and various other court-associated duties (Title 18, Chapters 1, 2, and 
4). The clerk is elected for a four-year term (T.C.A. §18-4-101). There is one Circuit Court clerk 
in each county. 
 
Similarly, the Clerk and Master acts as the principal administrative aide to the Chancery Court, 
providing assistance in these same areas of courtroom administration and records 
management, docket maintenance, revenue management, maintenance of court minutes, 
official communication, and various other court-associated duties (Title 18, Chapters 1, 2 and 
5). The clerk is appointed by the Chancellor for a six-year term (T.C.A. §18-5-101). 
 
General Sessions and Other Courts of Limited Jurisdiction 
 
General Sessions Court. General Sessions Court Judges must have the following 
qualifications: (1) thirty years old, (2) a Tennessee resident for five years, and (3) licensed to 
practice law in Tennessee (Tenn. Const. Art. VI. § 4) (T.C.A. §16-15- 201), although a non-
attorney may serve as a General Sessions Judge in limited situations (T.C.A.  § 16-15-5005).  
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A judge is elected to an eight-year term (T.C.A. § 16-15-202). A county legislative body may 
not establish and fund additional part-time General Sessions judges, although the Tennessee 
Code does allow private acts which establish part-time General Sessions judges in class 1, 2 
or 3 counties.12 The Circuit clerk acts as a General Sessions clerk, unless a separate clerk is 
created by a private act (T.C.A. §16-15-301). 
 
By statute, General Sessions Courts generally have county-wide jurisdiction which includes 
jurisdiction formerly exercised by justices of the peace in civil and criminal cases (T.C.A. § 16-
15-501). 
 
Juvenile Courts. Except in counties with a special Juvenile Court established by private act, 
General Sessions Courts are granted Juvenile Court jurisdiction (T.C.A. § 37-1-203). Every 
court having juvenile jurisdiction must have a sign in a conspicuous place identifying it as 
"Juvenile Court" (T.C.A. § 37-1-206). Only General Sessions Judges who are licensed to 
practice law in Tennessee may order commitment of a juvenile to the Department of Children’s 
Services (T.C.A. § 37-1- 203). If the judge is not licensed to practice in Tennessee, a lawyer-
referee is appointed to handle such matters (T.C.A. § 37-1-107). 
 
The Juvenile Courts are served by court clerks whose responsibilities are to oversee the 
administrative and clerical needs of the Juvenile Court. There are seventeen popularly elected 
Juvenile Courts statewide. In those counties where there are no special Juvenile Court clerks 
the responsibilities are performed by other elected or appointed clerks. 
 
Probate Courts. Chancery Court has exclusive jurisdiction to probate wills and to administer 
estates, unless provided otherwise by private act (T.C.A. § 16-16-201). The Clerk and Master 
exercises probate jurisdiction, unless otherwise provided; the most common alternative is a 
private act granting probate jurisdiction in the General Sessions Court and providing that the 
county clerk serves as probate clerk. 
 
Appeal from General Sessions Court to a Court of Record. An action may be appealed 
from General Sessions Court to a court of record. In such an appeal the Circuit Court is 
instructed to supply any defect in the proceedings of the inferior jurisdiction, as though the suit 
had been commenced in Circuit Court (T.C.A. § 20-11-108). Similarly, no civil case originating 
in a General Sessions Court and carried to a higher court may be dismissed for an informality, 
but must be tried on its merits; the court will allow all amendments in the form of action, the 
parties, or the statement of the cause of action which may be necessary in order to reach the 
merits of the case, if these amendments are just and proper. In such a case the trial is de novo 
including damages (T.C.A. §16-15-729). On appeal from a judgment of a General Sessions 
Court, the appellant is required to give bond with good security "for the prosecution of the 
appeal or take the oath for poor persons" (T.C.A. § 27-5-103). 
 
 

11 Tennessee County Government Handbook, The University of Tennessee, County Technical Assistance Service (4th Edition) 
 

12 Op. Tenn. Atty. Gen. 93 - 52 (August 9, 1993 
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THE ADMINISTRATIVE OFFICE OF THE COURTS 
 
The purpose of the Administrative Office of the Courts is to assist the judicial branch of government 
in the supervision and administration of the court system in order to promote the orderly and 
efficient administration of justice in Tennessee.  

 
The Administrative Office of the Courts (AOC) provides support services to the Tennessee 
Supreme Court and the entire state court system. The director, appointed by the Supreme Court, 
is the administrative officer of the courts and oversees the AOC. Duties of the office include 
preparing the court system's annual budget; providing judicial education, law libraries, computers, 
other equipment, training and technical support for judges and other court personnel; assisting 
judges with case assignments; administering payroll accounts for the state court system; 
conducting orientation for new judges; administering the official state Criminal Court reporters' 
system; providing assistance to judicial committees; compiling data; and dispersing funds to court 
appointed attorneys representing indigents. 
 
Michelle Long.is the Administrative Director of the AOC. With over 25 years of experience in 
private practice, government, and in-house counsel offices, and a law degree from the 
University of Tennessee, her appointment became effective February 1, 2022.   

 
The AOC Education Division currently administers two seminars annually for court clerks and their 
deputies. One seminar is held in May and a similar seminar is held in June at another location in 
order to accommodate all the clerk’s offices located statewide. In addition, a September seminar is 
held for the elected and appointed officials. It addresses the managerial aspects of the office. The 
U.T. Center for Government Training often holds classes in conjunction with the AOC at such 
meetings. 

 
Travel costs for attending educational seminars are reimbursed according to Judicial Travel 
Regulations in effect at the time. See Addendum D for current regulations.  Contact the AOC for 
updates in the future. 

 
A copy of the AOC policy regarding sexual harassment is included at Addendum E. Contact the 
AOC if you have questions or need assistance in this area. Although the policy was primarily written 
for court employees in the state court system, it is available to all court personnel if required or 
requested. 

 
Over 30 judicial boards, commissions and committees exist to provide assistance to the court 
system. The various groups were created either by legislative action or by court order. Some of the 
groups are in continuous operation and are staffed by full time personnel in the Administrative Office 
of the Courts. Court clerks serve on many of the boards, commissions and committees and assist 
in the planning for the current and future court system. You can access information about the boards 
or commissions at www.tncourts.gov/boards-commissions.  
 
All departments of the AOC may be reached by calling 615/741-2687 or visiting 
www.tncourts.gov.  

 

  

http://www.tncourts.gov/boards-commissions
http://www.tncourts.gov/
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COURT OF THE JUDICIARY 
 

The Court of the Judiciary was created by the Tennessee General Assembly to provide a 
method for inquiring into the physical, mental or moral fitness of a judge; the manner of a 
judge's performance of duty; or the commission of any act which may reflect unfavorably 
upon the judiciary or adversely affect the administration of justice. The court is composed 
of judges, attorneys and lay members. Charges, which must be investigated, may be 
presented to the court by any person. 

 
If the court determines a charge is well founded, but is a relatively minor offense, it may 
issue a cease and desist order. If the court determines a charge is well founded and 
involves a major offense, it may conduct a formal hearing. At the conclusion of the formal 
hearing the court may take the following actions: dismiss the charges; issue a formal 
reprimand, issue a cease and desist order; suspend the judge from the duties of office 
with pay for up to thirty days, or, enter judgment recommending removal of the judge from 
office. The judgment of the court may be appealed to the Tennessee Supreme Court. 

 
All Tennessee judges, including, but not restricted to, appellate, trial, General Sessions, 
probate and any other judge sitting on or presiding over any court created by the general 
assembly or by the express or implied authority of the general assembly, may be 
disciplined by the Court of the Judiciary for unethical conduct. The authority of this body 
has been interpreted to also cover court clerks when acting in judicial capacities. 

 
If citizens desire to file complaints against any judge, the court clerk should provide forms 
for such purposes, or direct persons to the Administrative Offices of the Court. A brochure 
outlining the Court of the Judiciary and a copy of the complaint form are included at 
Addendum B.  You may contact the Administrative Office of the Courts for further 
information regarding this body or for procedures as to filing complaints. 

 
Following is a listing of the judicial canons comprising the Code of Judicial Conduct for 
Tennessee as set out in Rule 10 of the Rules of the Tennessee Supreme Court. 

 
CANON 1. A Judge Shall Uphold the Integrity and Independence of the 

Judiciary. 
 

CANON 2. A Judge Shall Avoid Impropriety and the Appearance of 
Impropriety in All of the Judge’s Activities. 

 
CANON 3. A Judge Shall Perform the Duties of Judicial Office Impartially and 

Diligently. 
 
CANON 4.  A Judge Shall Conduct the Judge’s Extra-Judicial Activities as to 

Minimize the Risk of Conflict with Judicial Obligations. 
 

CANON 5. A Judge or Judicial Candidate Shall Refrain from Inappropriate Political 
Activity. 
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III. DUTIES  
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DUTIES 
 
 
The basic statutes describing the powers and duties of the clerks of courts are found in Title 
18 of the Tennessee Code Annotated. There are general laws governing all clerks of court as 
well as office-specific statutes for clerks of particular courts. 
 
Powers13 
 
The enumerated powers listed below are based on historical authority of the office of clerks. 
The use and implementation of these powers vary from county to county. Many of these 
powers may be archaic and subject to local custom and practice. 
 
In order to fulfill statutory responsibilities, all clerks of court are vested with the following 
powers: 
 
1. To administer oaths and take affidavits in all cases in which the authority to administer 

the oath is not confined to some other officer; this power may be exercised either in 
vacation or term time; 

 
2. To take depositions to be read as evidence in any judicial proceeding in this or any other 

state; 
 
3. To take probate of the attendance of witnesses, and issue tickets in civil as well as 

criminal cases, at any time between the commencement and decision of a cause; 
 
4. To appoint deputies with full power to transact all the business of the clerk, after the 

deputy has taken an oath to support the Constitution and laws of this state, and faithfully 
to discharge the duties of deputy clerk of the court for which the deputy acts; 

 
5. To receive the amount of any judgment or decree rendered in the court of which they 

are clerks, either before or after the issue of execution; 
 
6. To participate in a cooperative child support collection system; and 
 
7. To exercise such other powers as are, or may be, conferred upon them by law (T.C.A. 

§18-1-108). 
 
General Overview of Duties14 
 
In general terms, it is the duty of each clerk to attend the court and perform all necessary 
clerical functions (T.C.A. §18-1-101). Furthermore, it is the duty of each clerk of court to fulfill 
the following duties: 

 
1. To sign all summons, writs, subpoenas, executions, and process issued from the court, 

and to endorse on the back the date of issuance; 
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2. To keep the several dockets required by law in the respective courts, and to keep a 

rule docket, in which shall be entered the names of complainants and defendants in 
full, the names of attorneys, a minute of the date of issuance and return of process, 
with return, and a note of all orders and proceedings made at office; 

 
3. To refuse to change the style of any case, or papers in that case, without 

permission of the Chancellor or Judge presiding, after the case has been docketed; 
 

4. To keep an execution docket, in which shall be entered, within the time after the 
adjournment of each court prescribed for issuing executions, all judgments or decrees, 
in the order of their rendition, with the names of all the plaintiffs and defendants in full, 
the day and year of rendition, the amount of the recovery and the amount of costs, the 
character and number of the execution, the date of its issuance and to what county 
issued, the person to whom delivered and the date of delivery, the date and substance 
of the return, and the dates and amount of money paid into and paid out of the clerk's 
office; 

 
5. To keep a well-bound book, in which shall be entered the minutes of each day's 

proceedings during the session of the court, in the order in which they are made; 
 

6. To keep in well-bound books, within six months after the final determination of any 
suit or prosecution, such proceedings as the clerk is required by law to enroll; 

 
7. To make and keep indexes, direct and reverse, for all books and dockets required 

to be kept by the clerk; 
 
8. To keep all the papers, books, dockets, and records belonging to the clerk's office 

with care and security; the papers filed, arranged, numbered and labeled so as to be 
of easy reference; and the books, dockets, and records properly lettered; and to allow 
parties to inspect the records free of charge; 

 
9. To attend court during the session, with all the papers belonging to the term, so filed 

as to be of easy reference; to keep in the courthouse during each session the 
execution docket for the two preceding terms; and to administer all oaths and 
affidavits in relation to causes or proceedings pending; 

 
10. On application and payment of the legal fees, to make out and deliver a correct 

transcript, properly certified, of any paper or record in the office; 
 
11. To perform such duties in regard to the state and county revenue as are prescribed by 

law, under the provisions of the Tennessee Code Annotated; 
 
12. To issue execution within the time prescribed by law (T.C.A. § 26-1-201 through T.C.A. 

§ 26-1-203); and 
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13. To perform such other duties as are, or may be, by law required of the clerk (T.C.A. 
§18-1-105). 

 
14. A 1999 amendment to T.C.A § 18-1-105 added the requirement that it is the duty of the 

clerks to install and maintain the Tennessee Court Information System (TnCIS) as 
provided by the Administrative Office of the Courts (AOC) or a functionally equivalent 
computer system. See T.C.A. §18-1- 105(d) for further details including the exception 
made for any court clerk office having a significant investment in an existing computer 
system. 

 
                        __________________________________________ 

 
13. 6 Tenn. Juris. Clerk s of Courts § 12 (1983). 

 
14 6 Tenn. Juris. Clerk s of Courts § 11 (1983). 
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III.    ETHICS, OUSTER AND LIABILITY 
 

CHAPTER CONTENTS 
 

Financial Conflicts of Interest 
Other Statutory Conflict of Interest Provisions  
Conflicts of Interest Based on Offices or Employment  
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Criminal Offenses 
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AJS Model Code of Conduct for Nonjudicial Court Employees 
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 Financial Conflicts of Interest 

Conflict of interest problems are most likely to confront the clerk who purchases the supplies 
for the office out of the fee account.  The clerk must also take care to ensure that no personal 
interest is involved in decisions made in a fiduciary capacity (such as the investment of funds 
belonging to third parties).  The basic conflict of interest provision of the state law prohibits the 
direct personal financial interest of the clerk in contracts, purchases, or work over which the 
clerk would have a duty to, in any manner, overlook or superintend. This conflict of interest 
statute (T.C.A. §12-4-101) states in pertinent part: 
 

(a) It is unlawful for any officer, committeeman, director, or other person whose duty it is to vote 
for, let out, overlook, or in any manner to superintend any work or any contract in which any 
municipal corporation, county, state, development district, utility districts, human resource 
agencies, and other political subdivision created by statute shall or may be interested, to be 
directly interested in any such contract. "Directly interested" means any contract with the official 
himself or with any business in which the official is the sole proprietor, a partner, or the person 
having the controlling interest.  "Controlling interest" shall include the individual with the 
ownership or control of the largest number of outstanding shares owned by any single individual 
or corporation.... 

 
(b) It is unlawful for any officer, committeeman, director, or other person whose duty it is to vote 

for, let out, overlook, or in any manner to superintend any work or any contract in which any 
municipal corporation, county, state, development districts, utility districts, human resource 
agencies, and other political subdivisions created by statute shall or may be interested, to be 
indirectly interested in any such contract unless the officer publicly acknowledges his interest. 
"Indirectly interested" means any contract in which the officer is interested but not directly so, 
but includes contracts where the officer is directly interested but is the sole supplier of goods 
or services in a municipality or county. 

 
The statute only prohibits conflicts of interest when the county official has a financial interest 
and will be voting for, overlooking, letting out, or in some manner superintending the work or 
contract. For example, under this general law, a clerk probably could bid on providing 
ambulance service for the county, or selling computer equipment to the highway department, 
if that clerk would not be voting for or overlooking the contract in any manner. However, a clerk 
cannot bid on or sell computer equipment to the clerk's own office.  (Some counties are under 
more stringent conflict of interest provisions which are discussed later.) The penalty for 
violation is forfeiture of all compensation made pursuant to the contract, dismissal from the 
office, and ineligibility for the same or similar office for ten years (T.C.A. §12-4-102). 
 
Only pecuniary interests are prohibited under this statute. If a clerk receives no direct pecuniary 
interest, but is interested in a contract from another standpoint, that interest 
would not be prohibited under the statutory language so long as the clerk gained no personal 
financial benefit from the contract. An example would be a case of the clerk's hiring a friend to 
work in the clerk's office. Since the clerk would gain no financial benefit, no prohibited conflict 
of interest exists. However, a common law conflict of interest (as opposed to the statutory 
conflict of interest discussed above) may exist under Tennessee case law in some 
circumstances involving interests other than financial ones. 
 
The question often arises as to whether it is proper for a county official to have authority over 
a matter that will result in a direct financial benefit to a relative, such as purchasing copying 
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equipment from a nephew. The question becomes more complex when the person who will 
receive the direct financial benefit is the spouse of a county official. In a question involving the 
propriety of a person who was a member of the county board of education voting on matters 
affecting the salary of the spouse of that board member, the attorney general has opinioned51 

that if the spouses commingle assets, the board member has an indirect conflict of interest and 
must acknowledge the interest and recuse himself or herself from voting.  If the spouses do 
not commingle assets, it was the opinion of the attorney general that the board member should 
not vote as a matter of public policy. If the clerk recuses himself or herself as a matter of public 
policy, the question of how to award an employment contract to a spouse is difficult. This is 
especially troublesome because, although no anti-nepotism statute is in effect, it is possible 
that the hiring of a spouse by the clerk could be considered a prohibited conflict of interest, 
particularly where assets of the couple are commingled. 
 
The disclosure of an indirect interest is required by the statute, which calls for "public 
acknowledgment" of such interests. What is necessary for public acknowledgment is unclear, 
especially in the context of an official such as the clerk acting independently, as opposed to a 
member of the county legislative body announcing at a regular meeting that the member has 
an indirect interest prior to a vote. A clerk should therefore be careful in indirect conflict of 
interest situations to provide public notice of these interests prior to taking any action. For 
example, if a clerk purchases supplies from a corporation in which the clerk owns a small 
minority (not plurality) interest, this must be disclosed publicly. Because the clerk has no 
natural public forum, some form of written public notice via bulletin boards in the courthouse 
and notice in a newspaper in general circulation in the county may be appropriate. 
 
It is important to note that none of the conflict of interest statutes make any distinction based 
on amount of financial interest where there is a direct interest. Any direct financial interest is 
prohibited. However, the attorney general has indicated that a significant interest might be 
required, as opposed to a de minimis interest. Since it would be very difficult to determine what 
a court might hold to be significant, and since the penalty for violation of the conflict of interest 
statute is so severe, a clerk would be well advised to consider any interest as significant.52

 

 
Other Statutory Conflict of Interest Provisions 
 

The 1957 County Purchasing Law (T.C.A. § 5-14-101 et seq.) and the 1981 County Financial 
Management Act (T.C.A. § 5-21-101 et seq.) both contain conflict of interest provisions. These 
are optional general laws and may or may not be in effect in a particular county. All of these 
provisions are at least as stringent as the general statute (T.C.A. § 12-4-101) discussed above. 
 
The 1981 Financial Management Act contains the most stringent conflict of interest 
provisions.  This statute provides: 
 

The director, purchasing agent, members of the county legislative body, or other 
officials, employees, or members of the board of education or highway commission 
shall not be financially interested or have personal, beneficial interest, either directly 
or indirectly, in the purchase of any supplies, materials or equipment for the county. 
(T.C.A. § 5-21-121). 
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In addition to county officials and officers, this statute includes county employees within its 
prohibition. Further, the statute makes no distinction as to whether the interested person has 
any authority over the purchasing decision. The broad language of this statute prohibits county  
 
officials, officers and employees from having any financial interest in any purchases made by 
the county. 
 
No special definitions of direct or indirect financial interests are found in the 1981 Financial 
Management Act (the "1981 Act"). Therefore, the general law definitions should be used for 
purposes of application of this provision involving purchasing of supplies, materials or 
equipment for the county. Under the 1981 Act, the Director of Finance or a Purchasing Agent 
makes purchases for offices such as the clerk.  However, even though a Purchasing Agent 
makes the purchase following a requisition from the clerk, the clerk may not bid on the contract 
because of the broad language of the statute. 
 
A similar situation holds in those counties under the County Purchasing Law of 1957, but the 
prohibition does not include county employees. The conflict of interest statute contained in the 
County Purchasing Law of 1957 states: 
 

(a) Neither the county purchasing agent, nor members of the county purchasing 
commission, nor members of the county legislative body, nor other officials of the 
county, shall be financially interested, or have any personal beneficial interest, either 
directly or indirectly, in any contract or purchase order for any supplies, materials, 
equipment or contractual services used by or furnished to any department or agency 
of the county government. 

 
(b) Nor shall any such persons accept or receive, directly or indirectly, from any person, 

firm, or corporation to which any contract or purchase order may be awarded, by 
rebate, gift or otherwise, any money or anything of value whatsoever, or any promise, 
obligation or contract for future reward or compensation. 

 
(c) Any violation of this section shall be deemed a Class D felony and shall be punishable 

by fine or imprisonment or both. (T.C.A. §5-14-114). 
 

Conflicts of Interest Based on Offices or Employment 
 

Any county employee who is otherwise qualified may serve as a member of the county 
legislative body, notwithstanding the fact that the person is a county employee, except persons 
elected or appointed as county executive, sheriff, trustee, register, clerk, assessor of property, 
or any other countywide office filled by the vote of the people or the county legislative body 
(T.C.A. § 5-5-102). Countywide officeholders cannot be nominated for or elected to 
membership in the county legislative body. 
 
However, deputy trustees, secretaries and assistants may simultaneously hold the office of 
county legislative body member. Particular care must be taken to publicly acknowledge 
interests concerning matters relating to employment for such an employee/county legislative 
body member. Detailed procedures for acknowledging conflicts of interest and restrictions on 
voting are set out by statute for these county legislative body members (T.C.A. § 5-5-102 and 
§12-4-101). A county legislative body member may hold that office and run for another office, 
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such as clerk, so long as the county legislative body is not filling the position. However, the 
person cannot hold both offices simultaneously.53

 

 
Perks and Bribes 
 

Bribery. It is a criminal offense for an elected official to accept any bribe (T.C.A. § 39- 16-102). 
Bribery, as commonly understood, is the act of giving or receiving a gift for the purpose of 
effecting the improper discharge of a public duty. A "kickback" is a bribe involving the payment 
of money or property to an individual for causing the county to buy from, to use the services 
of, or to otherwise deal with, the person making the payment.  A kickback is often viewed as 
specific inducement for a particular sale, or as a reward for accomplishing a particular purpose. 
 
Bribery is a Class C felony (T.C.A. § 39-16-102(c)), and any clerk convicted under this statute 
may be imprisoned for not less than three nor more than fifteen years and fined up to $10,000 
(T.C.A. § 40-35-111). Persons convicted of attempting to bribe a public official are subject to 
the same punishment. 
 
The classic kickback situation, on a county level, involves a county official who is approached 
by a sales agent and is offered 10% of the purchase price if the county purchases his or her 
equipment. The official is influential in the subsequent purchase of the equipment and receives 
the promised "cut."  Both parties are guilty of bribery.  It does not matter which party initiated 
the illegal transaction. Further, if the county official solicited the kickback, the county official 
would be guilty of bribery regardless of whether the sales agent agreed to pay the bribe.  While 
bribery in terms of money is the most frequent and the most prosecuted form, other business 
practices that involve the giving of other amenities must be carefully scrutinized.54

 

 
"Perks," small benefits unconnected to any promise to act or refrain from acting, are not a 
violation of any general law, but are prohibited in the Purchasing Act of 1957 in those 
counties in which that Act has been adopted (T.C.A. § 5-14-114). However, as the difference 
between a perk and a bribe can be a subtle difference in intent, the clerk should be careful in 
accepting gifts or other benefits. 
 
It is possible that gratuities or perks, such as free food, lodging, and transportation given to a 
county official by private parties with whom the official conducts county business, may be 
considered a bribe. The greater the value of the perk or gratuity, the more difficult it would be 
to overcome the public's idea that "you don't get something for nothing." 
 
Bribery for Votes.  The Constitution and statutes also prohibit offering bribes for votes.55 It is 
unlawful for any candidate for the office of clerk to expend, pay, promise, loan or become liable 
in any way for money or any other thing of value, whether directly or indirectly, or to agree to 
enter into any contract with a person to vote for or support any particular policy or measure, in 
consideration of the vote or support, moral or financial, of that person (T.C.A. § 2-19-121). A 
violation of this statute, known as bargaining for votes, is a Class C misdemeanor (T.C.A. § 2-
19-123). However, this does not render it illegal to make expenditures to employ clerks or 
stenographers in a campaign, for printing and advertising, actual travel expenses, or certain 
other allowed expenditures (T.C.A. § 2-19-124). 
 



 
 
 

32  

A stronger prohibition against bribing voters is found in a statute which makes it illegal for a 
person, whether directly or indirectly, either personally or through another person, to pay or 
give anything of value to a voter to influence the person's vote (or failure to vote) in any election, 
primary or convention (T.C.A. § 2-19-126). 
 
A violation of this statute is a Class C felony (T.C.A. § 2-19-128). Voters are also prohibited 
from accepting bribes (T.C.A. § 2-19-127), and the same penalty applies. Betting on elections 
also is prohibited (T.C.A § 2-19-129 through T.C.A. § 2-19-131). 
 
Clerks' Oath. The clerks' oath states that the clerk will "execute the duties of the office without 
prejudice, partiality, or favor, to the best of the clerk's skill and ability; also, that the clerk has 
neither given nor will give to any person any gratuity, gift, fee, or reward in consideration of the 
clerk's support for the office, and that the clerk has neither sold nor offered to sell, nor will the 
clerk sell, the clerk's interest in the office."  (T.C.A. § 
18-1-103). Violation of the oath of office can result in removal from office (ouster) under the 
provisions of (T.C.A. § 8-47-101 et seq). 
 
Time and Use of Property Considerations 
 

The clerk has an affirmative duty not to neglect the duties of the office (TENN. CONST., art. VII, § 1). 
Therefore, while outside activities are permissible, they can cause problems if taken to extremes. For 
example, a clerk could sell computers during non- working hours, but if a contract called for the clerk 
personally to train the purchaser's employees to use the new equipment during regular working hours 
over the first month of operation, a serious question of neglect of duty could arise. Similarly, a small use 
of the telephone for personal business should not cause any problem, but if the clerk were also, for 
example, a real estate broker, the clerk could not use the office in a dual capacity, official and private, 
without violating various duties and violating the prohibition against the use of public property for private 
purposes, which would be a form of official misconduct (T.C.A. § 39-16-402). 
 
Criminal Offenses 
 

In addition to the offenses discussed above, the clerk should be aware of certain provisions of 
the state criminal code which may affect the clerk's official duties. The statutes contained in 
T.C.A. § 39-16-101 et seq., which set out the offenses against the administration of 
government, are of primary interest to most public officials and employees. In addition to the 
provisions of the state criminal code, officials should be aware that there are a number of 
offenses that involve official misconduct, influence peddling, racketeering and wire and mail 
fraud that can serve as the basis for federal criminal prosecution. 
 
Bribery Offenses. As discussed previously, the offense of bribery of a public servant is 
committed when a person offers, confers, or agrees to confer any pecuniary benefit upon a 
public servant with the intent to influence the public servant's vote, opinion, judgment, exercise 
of discretion or other action in the public servant's official capacity. 
If a public servant solicits, accepts or agrees to accept any pecuniary benefit upon an 
agreement or understanding that the public servant's vote, opinion, judgment, exercise of 
discretion or other action as a public servant will thereby be influenced, then the public servant 
has committed the offense as well. Bribery of a public servant is a Class C felony (T.C.A. § 39-
16-102). Any executive, legislative or judicial officer convicted of bribery is forever disqualified 
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from holding any office under the laws or constitution of this state (T.C.A. § 39-16-103). In 
addition to this bribery offense, there are several related bribery offenses which are discussed 
below. 
 

Soliciting Unlawful Compensation. A public servant who requests a pecuniary benefit 
for the performance of an official action knowing that he or she was required to perform 
that action without compensation or at a level of compensation lower than that requested 
has committed the offense of solicitation of unlawful compensation, a Class E felony 
(T.C.A. § 39-16-104). 

 
Buying and Selling in Regard to Offices. This offense is committed when any person 
holding any office, or having been elected to any office, enters into any bargain and 
sale for any valuable consideration whatever in regard to the office, or sells, resigns, or 
vacates the office or refuses to qualify and enter upon the discharge of the duties of the 
office for pecuniary consideration. This offense is also committed when any person 
offers to buy any office by inducing the incumbent thereof to resign, to vacate, or not to 
qualify, or when a person directly or indirectly engages in corruptly procuring the 
resignation of any officer for any valuable consideration. This offense is a Class C 
felony. (T.C.A. § 39-16-105). 
 

It is an exception to the offenses of bribery, solicitation, and buying and selling public office 
that the benefit involved is a fee prescribed by law to be received by a public servant or any 
other benefit to which the public servant was lawfully entitled, and it is a defense that the benefit 
was a trivial benefit incidental to personal, professional, or business contacts, which involves 
no substantial risk of undermining official impartiality, or a lawful  
 
contribution made for the political campaign of an elective public servant when the public 
servant is a candidate for nomination or election to public office (T.C.A.§ 39-16-106). 
 

Bribing a Witness.  If a person offers, confers or agrees to confer anything of value upon 
a witness or a person the defendant believes will be called as a witness in any official 
proceeding, with intent to corruptly influence the testimony of the witness, induce the 
witness to avoid or attempt to avoid legal process summoning the witness to testify, or 
induce the witness to be absent from an official proceeding to which that witness has 
been legally summoned, then the person has committed the Class C felony offense of 
bribing a witness.  If a witness or person who believes he or she will be called as a 
witness in any official proceeding solicits, accepts or agrees to accept anything of value 
upon an agreement or understanding that the witness's testimony will thereby be 
influenced, the witness will attempt to avoid legal process summoning the witness to 
testify, or the witness will attempt to be absent from an official proceeding to which the 
witness has been legally summoned, the witness has also committed a Class C felony. 
However, the statute does not prohibit the payment of additional compensation to expert 
witnesses.  (T.C.A. § 39-16-107). 
 
Bribing a Juror. "Juror" is defined to mean any person who is a member of any jury, 
including a grand jury, impaneled by any court of this state or by any public servant 
authorized by law to impanel a jury, and also includes any person who has been 
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summoned or whose name has been drawn to attend as a prospective juror (T.C.A. § 
39-16-101(1)). A person who offers, confers or agrees to confer any pecuniary benefit 
upon a juror with the intent that the juror's vote, opinion, decision or other action as a 
juror will thereby be corruptly influenced, or who solicits, accepts or agrees to accept 
any pecuniary benefit upon any agreement or understanding that the juror's vote, 
opinion, decision or other action as a juror will thereby be corruptly influenced, is guilty 
of the Class C felony of bribing a juror (T.C.A. § 39-16-108). 
 

Contraband in Penal Institutions. It is a Class C felony for any person to knowingly and 
unlawfully take, send or otherwise cause to be taken or have in his or her possession 
(without the express consent of the chief administrator of the institution) in any penal 
institution where prisoners are kept any weapons, ammunition, explosives, intoxicants, 
legend drugs, or controlled substances (T.C.A. § 39-16-201). 

 
Criminal Impersonation. A person commits criminal impersonation who, with intent to injure 
or defraud another person, assumes a false identity, pretends to be a representative of some 
person or organization, pretends to be an officer or employee of the government, or pretends 
to have a handicap or disability (T.C.A. § 39-16-301). 
Criminal impersonation is a Class B misdemeanor. Impersonating a licensed professional 
constitutes a Class E felony (T.C.A. § 39-16-302). The use of a false identification to obtain 
goods, services or privileges to which the person would not otherwise be entitled is a Class C 
misdemeanor (T.C.A. § 39-16-303). 
 
Misconduct Involving Public Officials and Employees. The criminal statutes relating to 
misconduct of public officials and employees are found in T.C.A. § 39-16-401 et seq. "Public 
servant" is broadly defined for these purposes as persons elected, selected, appointed, 
employed or otherwise designated as an officer, employee or agent of government; a juror or 
grand juror; an arbitrator, referee, or other person who is authorized by law or private written 
agreement to hear or determine a cause or controversy; an attorney at law or notary public 
when participating or performing a governmental function; a candidate for nomination or 
election to public office; or a person who is performing a governmental function under claim of 
right although not legally qualified to do so (T.C.A. § 39-16-401(3)). 

 
Official Misconduct. A public servant commits an offense who, with intent to obtain a 
benefit, or to harm another, intentionally or knowingly: 
 
1. Commits an act relating to the servant's office or employment that constitutes 

an unauthorized exercise of official power; 
 
2. Commits an act under color of office or employment (acting or purporting to 

act in an official capacity or take advantage of such actual or purported 
capacity) that exceeds the servant's power; 

 
3. Refrains from performing a duty that is imposed by law or that is clearly 

inherent in the nature of the office or employment; 
 
4. Violates a law relating to the servant's office or employment; or 
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5. Receives any benefit not otherwise provided by law. 
 
It is a defense to prosecution that the benefit involved was a trivial benefit incidental to 
personal, professional, or business contact, and involved no substantial risk of  
undermining official impartiality. The offense of official misconduct is a Class E felony. 
(T.C.A. § 39-16-402). 
 

Official Oppression. A public servant acting under color of office or employment (acting or purporting 
to act in an official capacity or taking advantage of actual or purported capacity) who intentionally 
subjects another to mistreatment or to arrest, detention, stop, frisk, halt, seizure, dispossession, 
assessment, or lien that the servant knows is unlawful, or intentionally denies or impedes another in 
the exercise of enjoyment of any right, privilege, power, or immunity, when the servant knows the 
conduct is unlawful, commits the Class E felony of official oppression (T.C.A. § 39-16-403). 

Misuse of Official Information. The Class B misdemeanor of misuse of official 
information is committed by any public servant who, by reason of information to which 
the servant has access in the servant's official capacity and which has not been made 
public, attains, or aids another to attain, a benefit (T.C.A. § 39-16- 404). 
 
Persons convicted of official misconduct, official oppression or misuse of official 
information shall be removed from office or discharged from the position. A public 
servant elected or appointed for a specified term shall be suspended without pay 
beginning immediately upon conviction in the trial court and continuing through the final 
disposition of the case, removed from office for the remainder of the term during which 
the conviction occurred if the conviction becomes final, and barred from holding any 
appointed or elected office for ten years from the date the conviction becomes final. A 
public servant who serves at will shall be discharged upon conviction in the trial court. 
Subsequent public service shall rest upon the hiring or appointing authority provided 
that such authority has been fully informed of the conviction.  (T.C.A. § 39-16-406). 

 
Purchasing Property Sold Through Court. A judge, sheriff, court clerk, court officer, or 
employee of any court commits an offense who bids on or purchases, directly or 
indirectly, for personal reasons or for any other person, any kind of property sold through 
the court for which the judge, sheriff, court clerk, court officer, or employee discharges 
official duties. A bid or purchase in violation of this provision is voidable at the option of 
the person aggrieved. This offense is a Class C misdemeanor, with no incarceration 
permitted (T.C.A. § 39-16-405). 

 
Interference with Governmental Operations. Under the umbrella of interference with 
governmental operations are the offenses of false reporting to law enforcement officers 
(T.C.A. § 39-16-502), and tampering with or fabricating evidence (T.C.A. § 39-16-503), both 
of which are illegal for all persons. Also, it is illegal for any person knowingly to make a false 
entry in, or false alteration of, a governmental record, or make, present, or use any record, 
document, or thing with knowledge of its falsity and with intent that it will be taken as a 
genuine governmental record, or intentionally and unlawfully to destroy, conceal, remove, or 
otherwise impair the verity, legibility, or availability of a governmental record.  Destruction of 
or tampering with a governmental record is a Class A misdemeanor. Upon notification from 
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any public official having custody of government records, including those created by 
municipal, county or state government agencies, that records have been unlawfully removed 
from a government records office, appropriate legal action may be taken by the city attorney, 
county attorney or attorney general to obtain a warrant for possession of any public records 
which have been unlawfully transferred or removed. Such records shall be returned to the 
office of origin immediately after safeguards are established to prevent further recurrence of 
unlawful transfer or removal (T.C.A. § 39-16-504). 
 
Also included within offenses against the administration of government are the offenses 
which constitute interference with government operations, including coercion of witnesses 
(T.C.A. § 39-16-507), coercion of jurors (T.C.A. § 39-16-508), improper influence of a juror 
(T.C.A. § 39-16-509), retaliation against a juror (T.C.A. § 39-16-510), and compensation for 
past action of a juror (T.C.A. § 39-16-511; § 39-16-512). 

 
The same broad definition of public servant applies to these offenses (T.C.A. § 39-16- 501).  
As with other offenses, there may be a defense when the benefit is trivial (T.C.A. 
§ 39-16-513). Finally, it is a Class A misdemeanor for any employer to dismiss any 
employee from employment because of jury service by the employee (T.C.A. § 39-16- 
514). 

 
Retaliation for Past Action. A person who harms or threatens to harm a witness at an 
official proceeding, judge, clerk, juror, or former juror, commits the offense of retaliation, a 
Class E felony.  The offense of retaliation does not apply to an employee of a clerk who 
harms or threatens to harm such clerk (T.C.A. § 39-16-510). 

 
Obstruction of Justice. Included within the obstruction of justice offenses are the offenses 
of resisting stop, frisk, halt, arrest or search (T.C.A. § 39-16-602), evading arrest (T.C.A. § 
39-16-603), and accepting or soliciting a benefit for refraining, discontinuing or delaying 
assistance in the prosecution of an offense, or "compounding" (T.C.A. § 39-16-604). It is a 
defense to the offense of compounding when the benefit accepted by the victim did not 
exceed an amount reasonably believed by the victim to be restitution or indemnification for 
loss caused by the offense. The offenses related to escape are found in T.C.A. §§ 39-16-
605 through § 39-16-608. It is an offense for any person to knowingly or intentionally permit 
or facilitate the escape of a person in custody (T.C.A. § 39-16-607), and it is unlawful for any 
person to provide an inmate with anything that may be useful for the inmate's escape with 
the intent to facilitate an escape (T.C.A. § 39-16-608). Failure to appear when lawfully issued 
a citation in lieu of arrest or when lawfully released conditioned on subsequent 
reappearance, or to knowingly go into hiding to avoid prosecution or court appearance, is 
unlawful under T.C.A. § 39-16-609. 

 
Perjury Offenses.  Perjury includes both the making of a false statement under oath and the 
making of a false statement, though not under oath, on an official document which is required 
or authorized to be under oath and states that a false statement is subject to the penalties of 
perjury (T.C.A.§39-16-702).  Aggravated perjury is a statement which constitutes perjury and 
the statement could have affected the outcome of the proceeding (T.C.A. § 39-16-703). It is 
a defense to aggravated perjury that a retraction is made before the completion of the 
testimony at the proceeding during which the aggravated perjury was committed (T.C.A. § 
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39-16-704). Inducing another to commit perjury or aggravated perjury is also an offense 
(T.C.A. § 39-16-705). It is not a defense to perjury or aggravated perjury that there was an 
irregularity in the oath (T.C.A. § 39-16-706). 

 
Penalties. The criminal code provides that violations which may be punished by one year 
or more of confinement or by death are felonies, and violations punishable by a fine or 
confinement for less than one year are misdemeanors (T.C.A. § 39-11-110). 
 
Felonies are classified as either A, B, C, D or E and misdemeanors are classified as A, B or 
C (T.C.A. § 40-35-110). Sentence ranges are assigned to each classification as follows 
(T.C.A. § 40-35-111 and § 40-35-112): 

 
Felony Years of Sentence 

A   15 - 60 
B     8 - 30 
C    3 - 15 
D    2 - 12 
E    1 - 6 

 
Misdemeanor Years of Sentence 

A up to 11 months 29 days 
B up to six months 
C up to 30 days 

 
The presumptive sentence for most felonies is the minimum in each range, but the 
judge may increase the sentence based on enhancing and mitigating factors. 
Sentencing considerations are codified in the Criminal Sentencing Reform Act of 1989 
(T.C.A. § 40-35-101 et seq.). Offenses which are not classified and for which no penalty is 
specified are considered Class A misdemeanors (T.C.A. § 39-11-111 and 
T.C.A. § 39-11-114). Felonies for which no punishment is prescribed are considered 
Class E felonies (T.C.A. § 39-11-113). 

 
Ouster 

 

Article VII, Section 1 of the Tennessee Constitution provides that county officers, including 
the clerk, shall be removed from office for malfeasance or neglect of duty. The General 
Assembly has defined malfeasance, neglect of duty, and incompetency by statute (T.C.A. § 
8-47-101).  
 
County officeholders, including the clerk, may be ousted from office for: 

 
1. Knowingly or willfully engaging in misconduct while in office; 
2. Knowingly or willfully neglecting to perform duties required by law; 
3. Being intoxicated in a public place; 
4. Engaging in gambling; or 
5. Committing any act violating any penal statute involving moral turpitude (T.C.A. § 8-

47-101). 
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6. Engaging in gambling; or 
7. Committing any act violating any penal statute involving moral turpitude (T.C.A. § 8-

47-101). 
 
Decisions as to whether a crime involves moral turpitude must be made on a case-by- case 
basis. Generally, a crime involving moral turpitude involves a crime that reflects upon  
the moral fitness of a person, such as a crime involving dishonesty, murder, sale of drugs, 
prostitution, and possibly, any intentional and serious bodily harm to others. Many of the cases 
involving determinations of whether crimes are ones of moral turpitude are those involving 
fitness for the granting of a license, such as a beer permit. Generally, an official cannot be 
removed for a misdemeanor offense which does not involve moral turpitude, and not for a 
misdemeanor in office. 
 
Ouster proceedings are civil proceedings and may be instituted by the attorney general, district 
attorney general, or county attorney, either upon their own initiative or after a complaint has 
been made (T.C.A. § 8-47-102). It is the duty of these persons to investigate all written 
complaints of misconduct by an official in their jurisdiction, and if the attorney decides that 
reasonable grounds for the complaint exist, to institute court proceedings to oust the official 
(T.C.A. § 8-47-103). The privilege against self- incrimination may not be used by an official 
against whom ouster proceedings have been brought (T.C.A. § 8-47-107). 
 
Citizens also may file ouster proceedings. Ten citizens and freeholders are required to institute 
such proceedings, posting security for the costs of the lawsuit and, upon request by the citizens, 
the attorneys named above must provide assistance to these citizens. (T.C.A. §§ 8-47-110 and 
8-47-111) 
 
Upon a finding of good cause, an official may be suspended from office by the judge pending 
the final hearing of the case, and the vacancy thereby created is then filled as would be any 
other vacancy (T.C.A. §§ 8-47-116, 8-47-117). The person filling the vacancy receives the 
same salary and fees which would have been paid to the suspended official (T.C.A. § 8-47-
121). 
 
Either party to an ouster proceeding may appeal, but the appeal does not operate to suspend 
or to vacate the trial court's judgment or decree, which remains in force until 
vacated, revised or modified (T.C.A. § 8-47-123). An official who successfully defends an 
ouster suit will be restored to office and will be allowed costs of the cause and the salary and 
fees of the office during the time of any suspension (T.C.A. § 8-47-121). Where the 
ouster is successful; however, full costs of the action will be adjudged against the ousted 
official (T.C.A. § 8-47-122). 
 
A conflict of interest violation (T.C.A. § 12-4-101) can also result in a clerk's being ousted and found 
ineligible to hold office for ten years. In addition, a clerk who violates the laws regarding collection and 
disbursement of taxes is guilty of a Class C misdemeanor (T.C.A. § 67-1-1615). A clerk who fails to 
account for and pay over all taxes which the clerk is required to collect may be removed from office and 
may be liable for a penalty in the amount of 2% per month from the time taxes would have been paid, 
plus attorney's fees, and none of the amount due may be remitted after the matter is placed in the hands 
of a lawyer for collection (T.C.A. § 67-1-1616). Suits can be filed to collect the amounts due by the state, 
the county or a city according to the procedure established by statute which authorizes actions instituted 
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by taxpayers in certain circumstances (T.C.A. § 67-1-1617 et seq.). Willful failure to pay into the state 
treasury the tax revenues collected on behalf of the state is a Class E felony (T.C.A. § 67-1- 1625). 
 
Liability Problems 

 

Liability exposure, particularly personal liability exposure, and also (because of the rapid rise 
in the cost of insurance) county liability exposure, is one of the most important subjects for  
clerks to understand. Tort reform has been a popular topic in recent years, but non-tort liability 
can in many instances be more costly to clerks and to counties. 

 
This chapter will discuss both tort and non-tort liability, including certain immunity 
provisions of law. Liability associated with personnel, one of the fastest growing areas of 
the law, will be mentioned only briefly. 

 
What is a tort? A tort is a civil action based on a violation of a duty imposed by law.  A tort 
can be the result of an intentional act or a negligent act.  An action can be both a tort and a 
crime, as, for instance, an assault could result in both criminal liability and civil liability. The 
plaintiff who claims to have suffered a tort must show an act, intentional or negligent, which 
violates a duty imposed by law, generally the standard of care an ordinary person would 
exercise in the circumstances, and damages resulting from the breach of duty.  The violation 
of duty can be through misfeasance (the improper doing of an act), or by nonfeasance 
(omitting to do an act). 

 
Tennessee Governmental Tort Liability Act. Prior to 1973, Tennessee counties were 
subject to the state's sovereign immunity for governmental acts, but were liable for damages 
resulting from proprietary activities. Governmental acts were those activities that were 
peculiar to governments, or activities only governments could provide, such 
as police protection, fire protection, education, or tax collection. 

 
Proprietary activities were those that could be provided by private as well as governmental 
entities, such as water and sewer service, electrical services, and mass transit. 

 
In 1973, the Tennessee General Assembly enacted the Tennessee Governmental Tort 
Liability Act (T.C.A. § 29-20-101 et seq.), which provides that counties are immune under 
state law from all suits arising out of their activities, either governmental or proprietary, 
unless immunity is specifically removed by the law. It is important to remember that this 
immunity does not extend to liability under federal law. 

 
In cases where the county is immune, county officials and employees may be individually liable, 
but only up to the liability limits established in the Tennessee Governmental Tort Liability Act 
(T.C.A. § 29-20-310(c)). When the case is one where the county can be liable, the official or 
employee is immune (T.C.A. § 29-20-310(b)). Willful, malicious, or criminal acts, or acts 
committed for personal gain, do not fall under the personal liability protective provisions of the 
Tennessee Governmental Tort Liability Act (T.C.A. § 29-20-310(c)) (nor do medical malpractice 
actions brought against a health care provider) (T.C.A. § 29-20-310(b)). 
 
Members of all county boards, commissions, agencies, authorities, and other governing bodies 
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created by public or private act, whether compensated or not, are absolutely immune from suit 
under state law arising from the conduct of the entity's affairs. This immunity is removed when 
the conduct is willful, wanton, or grossly negligent. (T.C.A. § 29-20-201(b)(2)). 
 
Areas in which the Tennessee Governmental Tort Liability Act removes governmental immunity 
(i.e., kinds of actions for which the county can be sued) are: 
 
1. Claims arising from the negligent operation of motor vehicles; 
 
2. Claims arising from negligently constructing or maintaining streets, alleys or sidewalks; 
 
3. Claims arising from the negligent construction or maintenance of public improvements; and 
 
4. Claims arising from the negligence of county employees (T.C.A. § 29- 20-202 through § 29-

20-205). 
 
There are exceptions to these areas where immunity is removed. These activities, for which 
the county is immune under state law, but for which the clerk or an employee may be liable, 
include claims arising from: 
 
 

1. The exercise or performance or the failure to exercise or perform a discretionary 
function, whether or not the discretion is abused; 

 
2. False imprisonment, false arrest, malicious prosecution, intentional trespass, abuse of 

process, libel, slander, deceit, interference with contract rights, infliction of mental anguish, 
invasion of privacy, or civil rights; 

 
3. Issuing, denying, suspending, or revoking, or the failure to refuse to issue, deny, 

suspend or revoke, any permit, license, certificate, approval, order or similar 
authorization; 

 
4. Failing to inspect or negligently inspecting any property; 
 
5. Instituting or prosecuting any judicial or administrative proceeding; 
 
6. Negligent or intentional misrepresentation; 
 
7. Riots, unlawful assemblies, public demonstrations, mob violence and civil disturbances; 

or 
 
8. Assessing, levying or collecting taxes (T.C.A. § 29-20-205). 
 
Persons other than elected or appointed officials and members of boards, agencies and 
commissions are not considered county employees for purposes of the Governmental Tort 
Liability Act unless the court specifically finds that all of the following elements exist: 
 
1. The county selected and engaged the person in question to perform services; 
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2. The county is liable for the compensation for the performance of such services and the 
person receives all compensation directly from the county's payroll department; 
 

3. The person receives the same benefits as all other county employees, including retirement 
benefits and eligibility to participate in insurance programs; 

 
4. The person acts under the control and direction of the county not only as to the result to 

be accomplished but as to the means and details by which the result is accomplished; and 
 
5. The person is entitled to the same job protection system and  rules, such as civil service or 

grievance procedures, as other county employees (T.C.A. § 29-20-107). 
 
A regular member of the county voluntary or auxiliary firefighting, police or emergency 
assistance organization is considered to be a county employee without regard to the elements 
listed above (T.C.A. § 29-20-107(d)). The county cannot extend immunity to independent 
contractors or other persons or entities by contract (T.C.A. § 29-20-107(c)). 
 
The county may now insure, either by self-insurance or purchasing insurance, or indemnify (up 
to the new limits set in the Tennessee Governmental Tort Liability Act) its employees and 
officials, including clerks and clerks' employees, for their liability exposure under the 
Tennessee Governmental Tort Liability Act (T.C.A. § 29-20-310(d)). The issue as to whether 
the clerk may purchase liability insurance as an expense of the office for clerks operating out 
of the fees of the office needs to be addressed by legislation. 
 
The current liability limits under the Tennessee Governmental Tort Liability Act (T.C.A. § 29-
20-403) are as follows: 
 

Type of Claim                                          
 
Bodily injury or death of any one person 

Limit  
 
$130,000 

in any one accident, occurrence or act  

Bodily injury or death of all persons in any one 
accident, occurrence or act 

$350,000 

Injury to or destruction of property of others in any 
one accident 

$  50,000 

 

 
It is very important to know that these limits do not apply to federal civil rights actions in state 
or federal courts. 
 
Actions under the Governmental Tort Liability Act must be commenced within 12 months after 
the cause of action arises (T.C.A. § 29-20-305(b)), like other tort claims. This one-year statute 
of limitations can be extended when claims involve persons under legal disabilities 
(incompetents, minors, etc.) or when the injured party has reasonably failed to discover the 
existence of his or her cause of action against the county, county officials, or employees. 
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Liability for Personnel Matters. The clerk has general authority over the personnel in the 
clerk's office. Important employment law considerations include hiring, compensation, benefits, 
termination, retirement, the federal Fair Labor Standards Act ("FLSA"), right-to-know statutes, 
reserve service, jury service, the Occupational Safety and Health Act, the Equal Pay Act, the 
Immigration Control Act, the insurance provisions of the Consolidated 
Omnibus Budget Reduction Act ("COBRA"), FICA and FIT withholdings, the Family and 
Medical Leave Act ("FMLA"), and the Americans with Disabilities Act. 
 
As an employer, the clerk must refrain from retaliating or firing based on the employee's 
exercise of a protected constitutional right (e.g., freedom of speech), or a statutory right (e.g., 
filing a workers' compensation claim). Discrimination must be avoided in every aspect of 
employment. Under state and federal law, an employer cannot discriminate against an 
employee or a potential employee based upon race, color, sex, religion, national origin, age or 
disability (including infectious, contagious or similarly transmittable diseases). Further, any 
form of sexual harassment is illegal. An individual may file a discrimination complaint with the 
Equal Employment Opportunity Commission ("EEOC") or the Tennessee Human Rights 
Commission ("THRC"). An individual may also request guidance from the Administrative Office 
of the Courts as to procedures for filing a claim regarding sexual harassment. 
 
An employer cannot fire an employee solely for: (1) refusing to participate in or remaining 
silent about illegal activities; or (2) using an agricultural product not regulated by the alcoholic 
beverage commission that is not otherwise prohibited by law (i.e., smoking) if the employee 
follows the employer's guidelines regarding the use of the product while at work (T.C.A. § 50-
1-304). 

 
Finally, the First Amendment to the United States Constitution prohibits patronage dismissals 
of certain types of governmental employees.55 Patronage dismissals are those based upon 
political activity or affiliation. 

 
Non-Tort Liability. The Tennessee Governmental Tort Liability Act does not apply to many 
types of actions filed in both state and federal courts. In state court, for example, 
compensation, breach of contract, inverse condemnation, and many other types of common 
law and statutory causes of action can be the basis of a non-tort action. The limits of the 
Tennessee Governmental Tort Liability Act do not apply to these non-tort actions. 
 

Breach of Contract.  Counties are responsible for the breach of a contract entered into 
by the county. The extent of liability in such a contract action depends upon the terms 
of the contract and the damages suffered by the parties. The county could be required 
by the courts to perform a contract according to its terms in an action for specific 
performance. 
 
When an official attempt to enter into a contract on behalf of the county without actual 
authority to enter into such a contract, the official may then be held personally liable for 
the performance of the contract. 
 
Other Actions. There are numerous areas, including search and seizure, voting rights, 
improper arrest, discriminatory enforcement of statutes, and the use of unlawful force, 
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which may result in lawsuits against the county based on the actions of law enforcement 
and other court personnel. These claims can result in lawsuits in federal court under the 
federal civil rights act (42 U.S.C. § 1983) or in state court under the same federal 
statutes or as common law actions.56 A negligent action, unless it rises to the level of 
gross negligence, will not give rise to an action under § 1983.57

 

 
The federal antitrust laws (15 U.S.C. § 1 et seq.) provide that counties will not be held 
responsible for damages in antitrust actions, but the county can still be enjoined from 
doing, or mandated to do, certain acts. In general, county officials must take care in 
actions which restrict competition, such as granting of exclusive franchises, referring 
the public to particular attorneys or lending institutions, or giving different persons 
different access to records. 
 
There is an extensive framework of other laws, both state and federal, applicable to 
counties. Consult your county attorney when you are uncertain about the legal 
implications of any action you are preparing to take. 
 
 
 

51 Op. Tenn. Atty.  Gen. dated July 15, 1983. 

52 Op. Tenn. Atty. Gen. 84 - 067 (February 16, 1984). 
 
53Op. Tenn.  Atty. Gen. 85 (November 1, 1979). 
 
54 "Gratuities M ay Cause Severe Imp li cations for County Officials", Tennessee County News, Mar -Apr 1982  
 
55 Clariday v. State of Tennessee, 552 S. W. 2d 759 (1976); State v. Prybil 211 N. W. 2d 308 (Iowa 1973). 
 
55See Rutan v. Republican Part y of Ill in oi s, 497 U.S. 62, 64 (1990). 
 
56 Poling v. Goins, 713 S. W. 2d 305 (Tenn. 1986). 
 
57 Daniels v. Williams, 106   S. Ct .  662 (January 21, 1986); Nis h iya m a v.  Dicks on County, Tennessee 814 F .  2d   
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AJS MODEL CODE OF CONDUCT FOR NONJUDICIAL COURT EMPLOYEE 
 
The American Judicature Society has authored a model code of conduct for nonjudicial court 
employees. It is our understanding many states have adopted this model code or a revised 
version in order to provide guidance to court personnel. Although this code has not been 
adopted by Tennessee at this time, it is provided herein for your review. 
 
INTRODUCTION.  The holding of public employment in the court system is a public trust 
justified by the confidence that the citizenry reposes in the integrity of officers and employees 
of the judicial branch. A court employee, faithful to that trust, therefore shall observe high 
standards of conduct so that the integrity and independence of the courts may be preserved. 
Court employees shall carry out all duties assigned by law and shall put loyalty to the principals 
embodied in this Code above loyalty to persons or parties. A court employee shall uphold the 
Constitution, laws and legal regulations of the United States, the State of Tennessee and all 
governments therein, and never be a party to their evasion. A court employee shall abide by 
the standards set out in this Code and shall endeavor to expose violations of this Code 
wherever they may appear to exist. 
 
Scope 
 
1) Each jurisdiction must determine exactly which employees shall be covered by this code. 

The Code should apply to all employees who directly or indirectly affect the court's 
operation. A suggested listing of such employees would include: court clerks, docket 
clerks, data processing personnel, bailiffs and judicial secretaries, as well as court 
managers and their staffs. This list is intended to be illustrative and does not imply that 
other employees should be omitted. For example, if janitors in the court building have 
contact with the public or have the authority to purchase supplies for the court, then the 
Code should apply to these employees as well. 

 
2) This Code is not intended to apply to law clerks, who should be held to a higher standard 

of conduct, nor to court reporters, who are bound by the Code of Professional Conduct of 
the National Shorthand Reporters Association. 

 
3) The term, "court employee," includes within its scope those court employees who are also 

court managers. 
 
4) The term, "court manager," includes within its scope all court employee who have 

important supervisory responsibilities. Each jurisdiction must identify the particular court 
employees who function as managers within that court system. 

 
Section One:  Abuse of Position 
 
A) No employee shall use or attempt to use his or her official position to secure unwarranted 

privileges or exemptions for the employee or others. 
 
B) No employee shall accept, solicit, or agree to accept any gift, favor or anything of value 

based upon any understanding, either explicit or implicit, that the official actions, decisions 
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or judgment of any employee would be influenced thereby. Gifts that do not violate this 
prohibition against abuse of position are further regulated in Section Three, Subsection 
B.6. 

 
C) No employee shall discriminate by dispensing special favors to anyone, whether or not 

for remuneration, nor shall any employee so act that the employee is unduly affected or 
appears to be affected by kinship, rank, position, or influence of any party or person. 

 
D) No employee shall request or accept any fee or compensation, beyond that received by 

the employee in his or her official capacity, for advice or assistance given in the course 
of his or her public employment. 

 
E) Each employee shall use the resources, property and funds under the employee's official 

control judiciously and solely in accordance with prescribed statutory and regulatory 
procedures. 

 
F) Each employee shall immediately report to the appropriate authority any attempt to 

induce him or her to violate any of the standards set out above. 
 
Section Two:  Confidentiality 
 
A) No court employee shall disclose to any unauthorized person for any purpose any 

confidential information acquired in the course of employment, or acquired through 
unauthorized disclosure by another. 

 
B) Confidential information includes, but is not limited to, information on pending cases that 

is not already a matter of public record and information concerning the work product of 
any judge, law clerk, staff attorney, or other employee including, but not limited to, notes, 
papers, discussions and memoranda. 

 
C) Confidential information that is available to specific individuals by reason of statute, court 

rule or administrative policy shall be provided only by persons authorized to do so. 
 
D) Every court employee shall report confidential information to the appropriate authority 

when the employee reasonably believes this information is or may be evidence of a 
violation of law or of unethical conduct. No court employee shall be disciplined for 
disclosing such confidential information to an appropriate authority. 

 
E) Court managers should educate court employees about what information is confidential 

and, where appropriate, should designate materials as confidential. 
 
F) Court employees are not precluded from responding to inquiries concerning court 

procedures, but a court employee shall not give legal advice. Standard court 
procedures, such as the method for filing an appeal or starting a small claims action, 
should be summarized in writing and made available to litigants. All media requests for 
information should be referred to the court employee designated for that purpose. 
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G) No court employee shall either initiate or repeat ex parte communications from litigants, 
witnesses or attorneys to judges, jury members or any other person. 

 
H) A former court employee should not disclose confidential information when disclosure 

by a current court employee would be a breach of confidentiality. 
 
Section Three: Conflict of Interest 

 
A) Every court employee shall avoid conflicts of interest, as defined below, in the 

performance of professional duties. Even though no misuse of office is involved, such 
a conflict of interest involving a court employee can seriously undermine the 
community's confidence and trust in the court system. Therefore, every court employee 
is required to exercise diligence in becoming aware of conflicts of interest, disclosing 
conflicts to the designated authority and enduring them when they arise. 

 
1) A conflict of interest exists when the court employee's objective ability or 

independence of judgment in the performance of his or her job is impaired or 
may reasonably appear to be impaired or when the court employee, or the 
employee's immediate family, as defined below, or business would derive 
financial gain as a result of the employee's position within the court system. 

 
2) No conflict of interest exists if any benefit or detriment accrues to the employee 

as a member of a profession, business or group to the same extent as any other 
member of the profession, business or group who does not hold a position within 
the court system. 

 
3) For the purposes of this Code, "immediate family" shall include the following, 

whether related by marriage, blood, or adoption: spouse; dependent children; 
brother; sister; parent; grandparent; grandchildren; father-in-law, mother-in-law, 
sister-in-law, brother-in-law, son-in-law, daughter-in-law, stepfather; stepmother, 
stepson, stepdaughter, stepbrother, stepsister; half-brother, half-sister. 

 
B) Prohibited Activities: 

 
1) No court employee shall enter into any contract with the court system for services, 

supplies, equipment, leases or realty, apart from the employment contract 
relating to the employee's position, nor use that position to assist any member of 
his or her immediate family in securing a contract with the court system in a 
manner not available to any other interested party. 

 
2) No court employee shall receive tips or other compensation for representing, 

assisting or consulting with parties engaged in transactions or involved in 
proceedings with the court system. 

 
3) No court employee shall participate in any business decision involving a party with 

whom either the court employee or any member of the employee's immediate 
family is negotiating for future employment. 
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4) No former court employee shall engage in transactions or represent others in 
transactions or proceedings with the court system for one year after termination of 
employment in any matter in which the former employee was substantially involved 
or in any dealings with offices or positions that the former employee once held. 

 
5) No court employee shall knowingly employ, advocate or recommend for employment 

any member of his or her immediate family. 
 

6) No court employee shall solicit, accept or agree to accept any gifts, loan, gratuities, 
discounts, favors, hospitality or services under circumstances from which it could 
reasonably be inferred that a major purpose of the donor is to influence the court 
employee in the performance of official duties. 

 
a) Nothing in this section shall prohibit an employee from accepting a public 

award presented in recognition of public service. 
 

b) Nothing in this section shall prohibit an employee from receiving a 
commercially reasonable loan made as part of the ordinary transaction of the 
lender's business. 

 
c) Nothing in this section shall prohibit any person from donating a gift to a 

group of employees, e.g. all the employees of an office or unit of the court 
system, provided that the value and circumstances of the gift are such that it 
could not be reasonably inferred that the gift would influence the employees 
in the performance of their official duties or that such influence was the 
purpose of the donor, and provided that any employee accepting such a gift 
promptly report the gift to the supervisor, who shall be responsible for its proper 
distribution. Gifts received with the understanding that they will influence 
employees' official actions, decisions or judgments are prohibited as abuse of office 
in Section One, Subsection B. 

 
d) Nothing in this section shall prohibit any person or group from donating a gift 

of historical or other significant value that is given for the benefit of the court 
system, provided that such as gift is received on behalf of the court system 
by the appropriate designated authority. 

 
C) To secure conformity to the above standards, every court employee who has authority 

to enter into or approve contracts in the name of the court system shall file a financial 
disclosure statement with the appropriate designated authority upon beginning 
employment in such position, at termination of employment, and annually while so 
employed. Such disclosure shall include all sources of and contractual arrangements 
for personal income, including investments and real property, business entity income 
and business position income held or received by themselves, their spouses or their 
dependent children, and shall follow the guidelines established by the appropriate 
designated authority. 
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D) Each full-time court employee's position with the court system must be the employee's 
primary employment. Outside employment is permissible only if it complies with all the 
following criteria: 

 
1) The outside employment is not with an entity that regularly appears in court or 

conducts business with the court system, and it does not require the court 
employee to have frequent contact with attorneys who regularly appear in the 
court system; and 

 
2) The outside employment is capable of being fulfilled outside of normal working 

hours and is not incompatible with the performance of the court employee's 
duties and responsibilities; and 

 
3) The outside employment does not require the practice of law; and 

 
4) The outside employment does not require or induce the court employee to 

disclose confidential information acquired in the course of and by reason of official 
duties; and 

5) The outside employment shall not be within the judicial, executive or legislative 
branch of government without written consent of both employers; and 

 
6) Where a conflict of interest exists or may reasonably appear to exist or where the 

outside employment reflects adversely on the integrity of the court, the employee 
shall inform the appropriate designated authority prior to accepting the other 
employment. 
 

Section Four:  Political Activity 
 
A) Each employee retains the right to vote as the employee chooses and is free to 

participate actively in political campaigns during the non-working hours. Such activity 
includes, but is not limited to, membership and holding office in a political party, 
campaigning for a candidate in a partisan election by making speeches and making 
contributions of time or money to individual candidates, political parties or other groups 
engaged in political activity. An employee who chooses to participate in political 
activity during off-duty hours shall not use his or her position or title within the court 
system in connection with such political activities. 

 
B) With the exception of officers of the court who obtain their position by means of 

election, no employee shall be a candidate for or hold partisan elective office. With 
the same exception, an employee who declares an intention to run for partisan 
elective office shall take an unpaid leave of absence upon the filing of nomination 
papers. If elected, he or she shall resign. An employee may be a candidate for non-
partisan office without separating from employment, provided that the employee 
complies with the requirements of this Code concerning performance of duties, 
conflict of interest, etc. 
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C) No employee shall engage in any political activity during scheduled work hours, or 
when using government vehicles or equipment, or on court property. Political activity 
includes, but is not limited to: 

 
1) Displaying campaign literature, badges, stickers, signs or other items of 

political advertising on behalf of any party, committee agency or candidate for 
political office; 

 
2) Using official authority or position, directly or indirectly, to influence or attempt 

to influence any other employee in the court system to become a member of 
any political organization or take part in any political activity. 

 
3) Soliciting signatures for political activity; 

 
4) Soliciting or receiving funds for political purposes. 

 
D) No employee shall discriminate in favor of or against any employee or applicant for 

employment on account of political contributions or permitted activities. 
 
Section Five:  Performance of Duties 
 
A) Every court employee shall endeavor at all times to perform official duties properly and 

with diligence. Every court employee shall apply full-time energy to the business and 
responsibilities of the employee's office during work hours. 

 
B) Every court employee shall maintain or obtain current licenses or certificates as a 

condition of employment as required by law or court rule. 
 
C) No court employee shall alter, falsify, destroy, mutilate, backdate or fail to make 

required entries on any records within the employee's control. This provision does not 
prohibit alteration or expungement of records or documents pursuant to a court order. 

 
D) No court employee shall discriminate on the basis of nor manifest, by words or conduct, 

bias or prejudice based on race, religion, national origin, gender, sexual orientation or 
political affiliation in the conduct of service to the court. 

 
E) No court employee shall give legal advice or recommend the names of private 

attorneys. 
 
F) No court employee shall refuse to enforce or otherwise carry out any properly issued 

rule or order of court, nor shall court employees exceed that authority. No court 
employee shall be required to perform any duties outside the scope of the assigned job 
description. 

 
G) Every court employee shall immediately report violations of this Code to the appropriate 

designated authority. 
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H) Court employees who are law students, attorneys or members of other professional 
groups are also bound by the appropriate professional duties of those roles. 

 
Section Six:  Court Managers 

 
A) Court managers regularly shall update their education. 

 
B) Court managers shall require employees subject to their direction and control to 

observe the ethical standards set out in this Code. 
 
C) Court managers shall diligently discharge their administrative responsibilities, maintain 

professional competence in judicial administration and facilitate the performance of 
other court employees. 

 
D) Court managers shall take action regarding any unethical conduct of which they may 

become aware, initiating appropriate disciplinary measures against an employee for 
any such conduct and reporting to appropriate authorities’ evidence of any unethical 
conduct by judges or lawyers. 

 
E) Court managers shall not act as leaders in or hold office in any political organization, 

make speeches for any political organization or publicly endorse a candidate for 
political office  
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 V.  GUIDES 
 

CHAPTER CONTENTS 
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Adoption 
 

• Termination of Parental Rights 
• Adoptions 
• Appeals 
• Records  
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CLERK’S GUIDE TO ADOPTIONS 

As Presented by Kevin Weaver, 
 TN Clerks of the Court Conference Fall 2021 

 
 
I.  TERMINATION OF PARENTAL RIGHTS 
 
A.  Jurisdiction:  T.C.A. 36-1-113, 36-1-111 (b) 

1. Circuit 
2. Chancery OR 
3. Juvenile 

 
B.  Voluntary Surrenders:  A document executed under the provisions of  

T.C. A.  36-1-111 
1. By whom?  Any birthparent or legal guardian, regardless of age 

• Court may appoint GAL for a minor parent - T.C.A.  36-1-110 
2.  To whom?  T.C.A.  36-1-111 (c) 

• Any prospective adoptive parent, 18 years of age or older 
• TN DCS 
• Licensed child-placing agency 

3.  When?  T.C.A.  36-1-111 (d)(3) 
• No sooner than the 4th calendar day after child’s birth 
• Unless for good cause shown, which is entered in minute book, a court waives 

the waiting period 
4.  Where?  T.C.A.  36-1-111 (b), (k)(1)(c)(iii) 

• Private chambers of court OR 
• Another private area 
• In presence of surrendering person’s legal counsel (if applicable) 
• Court has discretion for presence of court’s officer or another employee 

5a.  How?  2018 New Surrender Forms 
 Translating Surrender (2018 Amendment) 

• T.C.A.  36-1-111(k)(1)(A) 
• Unable to read, read in the English language, see, or comprehend the surrender 

form 
• Documents must be translated 
• Accepting party is responsible for costs of translation/interpreter  

5b.  How?  2018 Surrender Forms 
• Tennessee Surrender signed by birthparent before and attested by Judge or 

Officiant 
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• Acceptance by Agency or Prospective Adoptive Parents signed before and 
attested by Judge or Officiant 

• Surrendering Party’s Pre-Surrender Information Form signed before Notary 
(in person) 
-  Do not have Legal Counseling or Social Counseling Forms anymore 
-  Contact Veto is easier to understand 

• Accepting Party’s Pre-Acceptance Information Form signed before Notary (in 
person) 

• SURRENDER DOCUMENTS – (Home study must be done in a non-relative) 
a.  New Surrender Forms 
b.  Medical/Social Background Forms 
c.  Mother’s Affidavit 
d.  Waiver of Interest and/or Denial of Paternity for Legal Father 
e.  Court Report/Homestudy (if directly to adoptive parents) 
f.  T.C.A.  36-1-113(d)(6) Affidavit waiving custody (if applicable) 
g.  Motion for Order of Partial OR Full Guardianship 
h.  Order of Partial OR Full Guardianship 

6. Who Receives Certified Copies of the Surrender Packet?  T.C.A.  36-1-111(p) 
• Surrendering parent 

- Without court report/home study 
• Agency or Adoptive parents 

- Costs can be charged for certified copies 
• Within 5 days to DCS adoption unit in Nashville (to DCS only if they are the 

placement agency) 
• Upon request: 

a.  Court where adoption/termination petition is filed 
b.  Party who is petition for adoption where child was not placed by DCS or 

licensed agency (cost can be charged) 
c.  DCS county office, licensed agency, or licensed social worker providing 

adoption supervision 
• ORIGINAL SURRENDER DOCUMENTS - T.C.A.  36-1-111(p)(2)(A), 

(r)(2)(B) – (Surrenders do not go on the Regular Docket – Separate Docket) 
a.   Entered on a special docket, styled “in re: (Child’s Name)” 
b.  Permanently filed in a separate and confidential file 
c.  Maintain separate adoption order of guardianship minute book 
d.  Kept locked and available only upon written approval of the court 

7.   Revocation of Surrender - T.C.A.  36-1-112(a)(1) 
(a)  For any reason within three (3) calendar days of date of surrender unless any 

of the three (3) days falls on a Saturday, Sunday, or legal holiday – those days 
shall not be counted. 
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(b)  After the expiration of the three (3) calendar day revocation period, no 
surrender may be set aside, unless: 
• T.C.A.  36-1-111 (d) – Within thirty (30) days of execution of surrender, an 

action is brought to set aside the surrender based upon duress, fraud, 
intentional misrepresentation, or invalidity 
-  Clear and convincing evidence standard 

• T.C.A.  36-1-118 – By order of the court pursuant to dismissal of adoption 
proceedings.  Before order entered, court must give written notice of not 
less than five (5) days, excluding Saturdays, Sundays, and legal holidays to 
the following: 
-    Person of entity to whom child was surrendered 
-    Any parties to proceedings 
- DCS or licensed child-placing agency or licensed clinical social worker 

who conducted any studies involving placement of the child 
-    Parent whose rights were terminated, but only if court will consider 

reinstatement of that parent’s rights 
(c)  Revocation Disposition 

• Original revocation placed with original surrender 
• Either personally give or send by certified mail, return receipt requested, 

certified copies to the following: 
-   Child’s parents 
-   Prospective adoptive parents 
-  Agency to whom child has been surrendered, either DCS or licensed 

child placing agency 
-  Counsel for prospective adoptive parents 

• Within three (3) days attach a certified copy of revocation to certified copy 
of surrender OR adoption petition containing parental consent and send by 
certified mail, return receipt requested to DCS adoption unit in Nashville 

• If within five (5) days of receipt of revocation, a complaint is filed with the 
revocation court to show cause why the child would suffer immediate harm 
to child’s health and safety if returned, then: 
-  Preliminary hearing set within three (3) days of filing of complaint for 

probable cause hearing 
- If probable cause shown, then a final hearing on the merits shall be set 

within thirty (30) days of preliminary hearing, except for cause shown 
in a written order of the court entered on the record 

8.    Surrenders obtained in another state, foreign country, or state or federal 
penitentiary 

  a.  T.C.A.  36-1-111(Q) T.C.A.  36-1-111(q) 
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  b.  Party to whom child is surrendered is to file a certified copy in the Chancery, 
Circuit or Juvenile Court of the county in which he or she resides, in which event 
the clerk is  to process the surrender just as if surrender was taken before that 
clerk’s Judge 

9. Parental Consents:  T.C.A.  36-1-117(g)(i) 
 a.  Parental Consent by Un-related person – procedure used in conjunction    

 with filing adoption petition whereby, a person may sign the petition for 
purpose of giving parental consent 

b.  An Order Confirming Parental Consent is signed by the Judge after person 
completes parental consent documents pursuant to T.C.A.  36-1-111 (similar 
to surrender documents) 

c.  Certified copy of Order Confirming Parental consent is sent to DCS adoption 
unit in Nashville 

 
C.  Involuntary Termination – T.C.A.  36-1-113 

1.  Who may file petition?  (separately or part of adoption petition) 
 a.  Prospective adoptive parents, including extended family members caring for 

related           children 
 b.  Licensed child-placing agency having custody of the child 
 c.  Child’s GAL 
 d.  DCS 
 e.  Child’s parent under limited circumstance – T.C.A.  36-1-113(g)(10) 
2.  Special notice provision to incarcerated person – T.C.A.  36-1-113(f) 
3. Putative Father Registry Requirement (2019 Amendment) 
 a.  Only check TN PFR – https://www.tn.gov/dcs/program-areas/foster-care-and-

adoption/fca/adoption-records/alleged-putative-fathers.html  
 b.  Send PFR REQUEST for clearance within 10 days of filing petition OR state 

that PFR will be consulted within 10 days of filing petition 
 c.  Copy of PFR response to be provided upon receipt 
 d.  Don’t have to check PFR if DNA test confirms biological father and he is 

identified in  petition 
 

II.  ADOPTIONS 
 
A.  Jurisdiction:  T.C.A.  36-1-115 

1.  Chancery OR 
2.  Circuit 
 

B.  Definitions 
1. Order of Reference – T.C.A.  36-1-102(36) 

https://www.tn.gov/dcs/program-areas/foster-care-and-adoption/fca/adoption-records/alleged-putative-fathers.html
https://www.tn.gov/dcs/program-areas/foster-care-and-adoption/fca/adoption-records/alleged-putative-fathers.html
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• The order from the court where the adoption petition is filed that directed SCS, 
licensed child-placing agency, or licensed social worker to conduct a home study 
or to complete a report of the status of the child who is the subject of an adoption 
proceeding. 

• Clerk to send to DCS or Agency 
2. Home Study – T.C.A.  36-1-102(27) 
 The process in which individuals or families are assessed by the department or 

licensed child-placing agency, or a licensed social worker, as to their suitability for 
adoption and their desires with regard to the child they wish to adopt.  The home 
study conforms to the requirements set by the department and it becomes a written 
document . . .  The home study should be kept confidential, and at the conclusion 
of the adoption proceeding shall be forwarded to the department to be kept under 
seal. 

3. Final Court Report – T.C.A.  36-1-102(21) 
 A written document completed by DCS, licensed child-placing agency, or licensed 

social worker after submission of any prior court reports in response to the court’s 
order of reference.  It gives information concerning the status of the child in the 
home of the prospective adoptive parents and gives a full explanation to the court 
of the suitability of the prospective adoptive parent(s) to adopt the child.  The final 
court report is designed to bring the status of the proposed adoptive home and child 
up to date immediately prior to finalization of the adoption and should be the last 
report the court receives before finalization of the adoption. 

 Note:  Cannot set case until this report is filed (not in statute, but good practice). 
4. Consent – T.C.A.  36-1-102(15) 

• The permission of a child fourteen (14) years of age or older given to the court, 
in chambers, before the entry of an order of adoption of such child. 

• Process by which a parent co-signs the adoption petition, with the adoptive 
parents (including stepparent or relative adoptions), for the purpose of agreeing 
to the adoption and permits the court to enter an order of guardianship. 
 

C.  Putative Father Registry Requirements IN Adoptions (2019 Amendment) 
 *TN PFR – https://www.tn.gov/des/program-areas/foster-care-and-
adoption/fca/adoption-records/alleged-putative-fathers.html 
*PFR of state where the child was born 
*PFR of state where child’s mother was living or present (or have reason to believe 
was living or present) at the time of conception 
1. Send PFR REQUEST for clearance within 10 days of filing petition OR state that 

PFR will be consulted within 10 days of filing petition – Copy of PFR response to 
be provided upon receipt and prior to adoption finalization 

https://www.tn.gov/des/program-areas/foster-care-and-adoption/fca/adoption-records/alleged-putative-fathers.html
https://www.tn.gov/des/program-areas/foster-care-and-adoption/fca/adoption-records/alleged-putative-fathers.html
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2. Don’t have to check PFR if DNA test confirms biological father and he is identified 
in petition 

3. Must provide a statement in petition if the State does not have a PFR 
4. If State does not permit access, does not provide a response in 30 days, or requires 

an unreasonable fee and diligent efforts are made to identify father, then court can 
waive PFR requirement 

 
D.  Types of Adoptions 

1. Agency Placement 
2. Private Placement 
3.  Relative 
4. Step-Parent  
5. Adult Adoption 
 AGENCY & PRIVATE 

• Putative Father Response – T.C.A.  36-1-116(b)(13)(A) 
• Within 3 business days after filed petition, certified copy sent DCS adoption 

unit AND to local DCS OR agency/social worker doing supervision 
• Home Study Required – T.C.A.  36-1-116 
• Order of Reference issued w/in 5 days of filed petition 
• Certified copy of surrender documents to be made party of adoption record, kept 

confidential, placed in sealed envelope and remain under seal – T.C.A.  36-1-
116(e)(2)(A) 

• Consent of Minor, if 14 or over 
• Final Court Report 
• Final Order of Adoption 

- T.C.A.  36-1-119, 36-1-120 
- Petition on file or child has been in home for at least 6 months, then 6 months 

waiting may be waived 
• Adoption proceeding must be completed or dismissed within 2 years of filing 

petition, unless good cause shown why final order should not be entered 
RELATIVE & STEP-PARENT – All Same Requirements EXCEPT: 
• Home study may be waived – T.C.A.  36-1-119(b) 
• Order of Reference may be waived – T.C.A.  36-1-119(b) 
• Final Court Report may be waived – T.C.A.  36-1-119(b) 
• Final Order of Adoption waiting period may be waived – T.C.A.  36-1-119(b) 

 FINAL ORDER OF ADOPTION 
• Attorney Affidavit disclosing fees and expenses 
• Agency Affidavit disclosing fees and expenses 
• Final Order of Adoption with specific information included 
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• Certified copy of Final Order and Affidavits sent to DCS adoption unit in 
Nashville 

• Certified copies of  
• Final to adopted person, adoptive parents or their attorney, upon their request 

at any time AND . . . 
• Copy of certified Final Order with 

- Application for Certificate of Birth OR (clerk or attorney need to do) 
-  Application or Report of Foreign Birth AND (clerk or attorney need to do) 
- Fees to Registrar of Division of Vital Records of TN Department of Health 
in Nashville 
 a.  https://www.tn.gov/assests/entities/health/attachments/PH-1248.pdf
  
 b.  https://www.tn.gov/assets/entities/health/attachments/PH-2591.pdf 
 

E. Re-Adoptions – T.C.A.  36-1-106 
1. Law provides a distinction on re-adoption procedures depending on whether the 

adopted child: 
• Has an IR-3 stamp on his/her visa (child is a US citizen) OR 
• Has an IR-4 stamp (child is not a US citizen) 

2. Re-Adoptions:  Petition with IR-3 child 
• Petition 
• Evidence of foreign adoption (decree, order or certificate of adoption) 
• Certified translation of evidence 
• Proof of full and final adoption for U.S. Government (IR-3 Visa stamp or 

Certificate of Citizenship) 
• With above documents, assign a docket number, file and enter documents, 

obtaining Order recognizing foreign adoptions 
• NO hearing required, Only Order 

3. Re-Adoptions:  Petition with IR-4 child 
• Petition 
• Evidence of foreign adoption, with certified translation 
• No putative father response 
• No court report 
• No 6-month waiting period 
• Attorney affidavit 
• Agency affidavit 
• Final hearing and Order 

4. Adult Adoptions 
• Petition 

https://www.tn.gov/assests/entities/health/attachments/PH-1248.pdf
https://www.tn.gov/assests/entities/health/attachments/PH-1248.pdf
https://www.tn.gov/assets/entities/health/attachments/PH-2591.pdf
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• Adult being adopted to co-sign petition with adoptive parent 
• Attorney affidavit 
• Final hearing and final Order 

 
III.  APPEALS 
 
T.R.A.P. 8A provides for expedited appeals in termination of parental rights cases 
 
IV.  RECORDS 
 
The motion must be filed in: 
• Court of original jurisdiction of adoption proceeding, or 
• If no adoption proceeding has been filed, in Chancery or Circuit Court of county 

where record is located or in Chancery or Circuit Court of any county with 
population of 100,000 or greater, according to 1990 federal census; or 

• If original court of jurisdiction no longer exists, then the Chancery Court for the 
county in which such court was established or in Circuit or Chancery Court in county 
with 1000,000 or greater population, as of the 1990 federal census or subsequent 
census 

• Only in Chancery Court for Davidson county for those who have requested records 
under specific sections of the statute and claim to have been improperly denied 
access to information by DCS or Department of Health 

 
A. Adoption Records:  Confidentiality of Records:  T.C.A.  36-1-125 

1. All documents filed in the context of a surrender or adoption action, and the 
information contained in those documents are confidential and may not be 
disclosed, except in the following situations: 
• By the judge, clerk, DCS, licensed child-placing agency, or licensed social 

worker in any act necessary for the adoption, custody or guardianship 
proceedings 

• By the above individuals for the placement, study, or supervision of a person 
for whom an adoption, custody or guardianship proceeding is pending 

• B the above individuals to carry out their duties consistent with the law 
2. The use of these records for any legal proceeding other than the adoption 

proceeding or termination of parental rights proceeding are only permitted in 
conjunction with a protective order restricting further disclosure or dissemination. 

3. Unauthorized disclosure is a Class A misdemeanor. 
4. An unauthorized disclosure for “personal gain or for a malicious purpose” is a 

Class E Felony. 
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B. Sealing of Records:  T.C.A.  36-1-126 
 1. All court records are to be sealed 

• After the entry of a final order of adoption; 
• After the entry of a final order dismissing the adoption; 
• After the entry of an order revoking a surrender or parental consent; 
• After the entry of an order dismissing a termination of parental rights 

proceeding filed in conjunction with an adoption proceeding; OR 
• Upon conclusion of all termination of parental rights proceedings that were 

filed in conjunction with an adoption proceeding 
2. In the event of an appeal of any ruling of the trial court in an adoption proceeding, 

records remain confidential “and shall not be open to inspection by anyone other 
than the trial or appellate courts, the clerk, the parties to the proceeding, or the 
licensed child-placing agencies or the licensed clinical social worker. . . that have 
been involved in the case.” 

 
C. Access to Records:  T.C.A.  36-1-127 

1. Pre-March 16, 1951 Records – All pre-March 16, 1951 adoption records and all 
records of adoptions involving the Tennessee Children’s Home Society are open 
to adoptive persons and birth relatives and relatives by adoption. 

2. Post-March 16, 1951 Records 
• 1996 Legislation 
• For adoptive persons 21 years of age or older 
• Records not open if the birth mother was a victim of rape or incest (unless she 

consents to the disclosure) 
• No home study information is to be provided 

3. Any person who is eligible to receive record access must submit a request for 
access through the DCS post-adoption unit in Nashville in order to obtain written 
authorization to access the record. 

 
D. Court-ordered Release of Records:  T.C.A.  36-1-138 

Under specific guidelines, and for specific grounds that must be shown to the 
court, a movant may file a written, sworn motion to obtain access to information 
in files or records of adoption proceedings, or in an adoption record, sealed 
adoption record, sealed record, post-adoption record or adoption assistance 
record. 
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E. Breathe Easy Provision:  T.C.A.  36-1-122 
This provision, among other things, provides that “. . . failure of the clerk of the 
court . . . to perform any of the duties or acts within the time requirements of this 
part shall not affect the validity of any adoption proceeding. 
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Appellate 
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• Section 1, Notice of Appeal 
• Section 2, Cost Bonds 
• Section 3, Filing of the Record 
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Definitions 
 
 
Appellant  The appellant is the party filing the notice of appeal. The plaintiff(s) or 

defendant(s) may be the appellant.  In Tennessee, the style of the case 
does not change according to whether the plaintiff or the defendant 
appeals.  For example, if the case in Tennessee was Smith v. Jones in the 
trial court, and Jones files a notice of appeal, the case style does not 
change to Jones v. Smith in the appellate court. It remains Smith v. Jones 
even though Jones is the defendant/appellant. 

 
Appellee  The appellee is the party who assumes the position of defending the trial 

court’s judgment on appeal. 
 
Clerk   Clerk of the Appellate Courts 
 
Interlocutory  An interlocutory appeal is an appeal ruling from a trial court Appeal 
   that an appellant makes before the conclusion of the case. 
   
 
Record  The record on appeal consists of the technical record, the transcript of the 

evidence, the exhibits, requests for instructions from the jury and any other 
items designated by a party that can be properly included in the record as 
provided by Rule 24(g), T.R.A.P. 

 
Transcript  The transcript of evidence is the court reporter’s transcription of the 
of Evidence   proceedings at trial. 
 
Technical  The technical record consists of the papers filed in the trial court Record
  designated for inclusion in the record on appeal. 
 
T.R.A.P.  T.R.A.P. is the abbreviation for the Tennessee Rules of Appellate 

Procedure. These rules can be accessed through the website of the 
Administrative Office of the Courts (AOC) at www.tncourts.gov.  Thomson 
Reuters Publishing publishes the volume annually, and it contains all 
changes, corrections, and additions made to the court rules during the 
preceding year.   

 
Surety  A surety is the person who guarantees the payment of a debt or obligation 

of another party who is referred to as the principal.  In this forum, the 
Surety is guaranteeing the cost of the Clerk of the Appellate Courts 
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Section 1 - Notice of Appeal 
 
1.01 What is the Notice of Appeal?  The Notice of Appeal is a designation by the Appellant 

of his intent to appeal a ruling by the trial court.  A Notice of Appeal form has been 
developed and approved by the Supreme Court (“Clerk’s Notice of Appeal”).  The form 
is available at the Forms section of the AOC website.  Although preferred, use of this 
form is not required by the T.R.A.P. 
 

1.02 Who prepares the Notice of Appeal: the clerk or the attorney?  What about pro se 
appellants?  The appellant’s attorney is responsible for preparing the notice of appeal. 
If an appellant is pro se (not represented by an attorney), the appellant, not the trial court 
clerk, is responsible for preparing the notice of appeal. 

 
1.03 What must be included in the Notice of Appeal?  There is no specific form required 

by TRAP for initiating an appeal.  The Clerk’s Notice of Appeal form requests information 
that is necessary for the Clerk to create the appeal file prior to the receipt of the complete 
record.  While all the information requested is important, it is especially important that 
the Clerk receive the names and the addresses of the attorneys for all parties as well as 
the names and addresses of all parties involved in the appeal.  If all of the names are 
not on the Notice of Appeal because the Appellant has designated the parties as “et al”, 
it would be helpful if you could provide the Clerk with missing names.  It is also important 
that the form be legible so that the deputy clerk in the Clerk’s office can process the file. 

 
1.04 What should the trial court clerk do with the Notice of Appeal?  Upon the filing of 

the notice of appeal, the trial court clerk should immediately send a stamp-filed copy of 
the notice of appeal to the Clerk’s Office along with one of the following: 

 
o A stamp-filed copy of the appeal bond.  If $1,000 cash is submitted rather than 

the signature of a surety, the trial court clerk should send the $1,000 cash to the 
Clerk’s office.  

o An approved affidavit of indigency or other order designating the Appellant as a 
pauper.  

o A notice that no appeal bond has been filed. 
 

1.05 To which appellate court should the trial court clerk send a copy of the notice of 
appeal?  

 
• Civil cases (appealed from Circuit Court, Chancery Court, General Sessions 

Court in certain instances, Probate Court, and Juvenile Court in certain 
instances): The Court of Appeals 

• Criminal cases (appealed from Criminal Court, circuit when exercising criminal 
jurisdiction, or General Sessions Court in certain instances): The Court of 
Criminal Appeals 

• Workers’ compensation and BPR: Supreme Court 
 

1.06 If more than one party files a notice of appeal, which one should the trial court 
clerk send?  The trial court clerk should send copies of all notices of appeal to the 
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Clerk’s Office.  The deputy clerk of the Clerk’s Office will enter a record of all notices 
and designate one party as the appellant and the others as an appellee, unless a 
different designation is deemed appropriate.  Usually, this designation is determined by 
which party filed the notice of appeal with the trial court clerk first, but this is not always 
the case. 
 

1.07 What if the appellant files the notice of appeal before the judgment being appealed 
is signed and entered?  The trial court clerk should send the Notice of Appeal to the 
Clerk promptly after filing.  Along with the Notice of Appeal, the trial court clerk should 
notify the Clerk that the judgment order has not been signed and entered.  Upon entry 
of the judgment order, the trial court clerk should promptly advise the Clerk of the date 
of its entry.  For purposes of preparation of the record, the trial court clerk should treat 
a prematurely filed notice of appeal as if it were filed after the entry of the judgment on 
the same day as the entry of the judgment. 
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Section 2 - Cost Bonds  
 

2.01 What Cost Bond is Required for an Appeal?  Pursuant to TRAP Rule 6, a cost bond 
is required to be filed by the Appellant.  The Clerk now requires an open bond which 
states that the Appellant will be responsible for all the costs of appeal.  In addition to the 
Appellant, the surety must also sign the bond and is responsible for paying the costs on 
appeal in the event the Appellant fails to pay the costs on appeal. 
 

2.02 If a notice of appeal is filed without an appeal bond, and the appellant has not 
been declared a pauper, what should the trial court clerk do?  The trial court clerk 
must promptly certify to the Clerk’s Office the failure of the Appellant to provide an 
appeal bond.  This notice should be sent to the Clerk’s Office when the trial court clerk 
sends the notice of appeal.  In such an event, the appellate court will issue a “show 
cause” order advising the Appellant that the Court may dismiss the appeal if the 
Appellant does not comply with T.R.A.P. Rule 6.  This procedure will help the trial court 
clerk avoid unnecessarily preparing a record for an appeal which the appellate court 
would later dismiss. 

 
2.03 Who can act as a surety?  A surety is a person who is willing to assume responsibility 

for the costs of the appeal if the Appellant is unable or unwilling to pay.  In most cases, 
the Appellant’s attorney will sign as the surety.  However, the Appellant may also obtain 
a surety from an approved entity or a resident of Tennessee who has sufficient assets 
in Tennessee to pay the costs on appeal in the event that the Appellant fails to pay the 
costs. 

 
2.04 What if the principal does not have anyone to act as surety? The Appellant will then 

need to make deposit of $1,000 cash with the trial court clerk in lieu of a surety bond to 
secure the payment of costs of appeal. 

 
2.05 What information needs to be included on the bond?  The Clerk’s Office checks to 

make sure that there is a signature for both the principal and the surety.  If the attorney 
signs for the principal and acts as surety, he or she needs to sign the form twice.  Other 
information that the Clerk’s Office requires is the street addresses of the principal and 
the surety and the social security number of the principal and surety if the principal is a 
person.  Note: P.O. boxes are not acceptable.  Also, the cost bond should be stamped 
filed by the trial court clerk. 

 
2.06 If the appellant was allowed to proceed as a pauper in the trial court, does he still 

have to provide a cost bond on appeal?  If the trial court judge declared the party a 
pauper and that party proceeded as a pauper in the trial court or is being permitted to 
proceed as a pauper on the appeal, that party may proceed as a pauper on appeal, and 
therefore, will not have to file a cost bond with the notice of appeal. 

 
2.07 If the appellant was allowed to proceed as a pauper in the trial court, what must 

be sent to the Clerk in lieu of the cost bond?  The trial court clerk should send a copy 
of the trial court’s order permitting the appellant to proceed as a pauper.  This order may 
be a separate order or an affidavit of indigency filed by the appellant in the trial court 
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with the signature of the judge indicating that the appellant was allowed to proceed as 
a pauper in the trial court. This document should be sent to the Clerk’s Office with a 
copy of the notice of appeal. 

 
2.08 Who may reject a bond on the basis that the surety does not have sufficient assets 

in Tennessee to pay the costs of the appeal in the event that the Appellant fails to 
pay the costs on appeal at its conclusion?  Under T.R.A.P. Rule 6, the Clerk has the 
authority to reject an appeal bond on the grounds that the surety for the appellant does 
not have sufficient assets in Tennessee to pay the costs of the appeal in the event that 
the principal fails to pay the costs on appeal at its conclusion.  If you are aware of an 
issue with a surety, please notify the Clerk. 
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Section 3 - Filing of the Record 
 

3.01 After the trial court clerk has received the notice of appeal, when is the record 
due? Once the appellant files the notice of appeal, the appellant has 60 days in which 
to file a transcript or statement of the evidence.  As stated in T.R.A.P. Rule 25(a), the 
trial court clerk should send the record to the Clerk’s Office within 45 days after the filing 
of the transcript or the statement of the evidence.  If a party files a notice of no transcript 
within 15 days of filing the notice of appeal in accordance with T.R.A.P. Rule 25, the trial 
court clerk should prepare and transmit the record within 45 days of the filing of the 
notice of no transcript. 
 

3.02 What if the trial was extremely long and the court reporter is unable to prepare the 
transcript in the time allotted?  The court reporter should contact the attorney for 
whom he/she is preparing the transcript and ask the attorney to file a motion for 
extension with an affidavit from the court reporter setting forth the grounds for the 
extension. The trial court clerk and the attorneys will be notified by the Clerk’s Office of 
the court’s decision regarding extension. 

 
3.03 What should the trial court clerk do if the 60 days from the notice of appeal passes 

and the appellant files no transcript, statement of the evidence, nor a T.R.A.P. 
Rule 24(d) notice?  Within 10 days after the 60-day filing period ends, the trial court 
clerk should notify the Clerk’s Office in the form of an affidavit of the failure of the 
appellant to file a transcript or statement of the evidence within 60 days of the filing of 
the notice of appeal.  The appellate court will enter a “show cause” order requiring the 
appellant to show cause why the appeal should not be dismissed for failure to comply 
with T.R.A.P.   Rule 24.  Note: Sometimes an appellant will include, in either the notice 
of appeal or the designation of record, a statement that no party wished to file a transcript 
or statement of the evidence.  This is unlikely with the notice of appeal form, but the 
designation of record should be read carefully because the inclusion of such a statement 
drastically affects timing of the preparation of the record. 

  
3.04 What should the trial court clerk do if the appellant presents the transcript or 

statement of the evidence for filing after the expiration of 60 days from the date 
of filing the notice of appeal?  On the upper right-hand corner of the first page, the 
trial court clerk should write: “Lodged 12/31/05, Joe Smith, Clerk, by Mary Jones, Deputy 
Clerk.” The attorney should be advised that the transcript or statement has been lodged 
rather than filed because it is late and that he or she must file a motion to permit a late-
filed transcript with the appellate court.  Unless the appellate court grants an order of 
extension, the transcript or statement will not be transmitted with the record. 

 
3.05 What should the trial court clerk do about preparing the record if the parties opt 

for voluntary appellate mediation under T.R.A.P. 34?  If parties file a joint stipulation 
suspending the processing of the appeal so as to undertake voluntary appellate 
mediation, the Clerk will notify the trial court clerk that the deadlines for filing the 
transcript and record are suspended for a period of 60 days.  At the end of 60 days, the 
Clerk will then notify the trial court clerk either that the mediation was successful and the  
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appeal has been dismissed or that the mediation was not successful and that the appeal 
should resume along with the new deadlines for filing the transcript and record. 

 
3.06 What if the trial court judge fails to authenticate the transcript within the 30 days 

after the expiration of the 15-day objection period?  If the trial court judge has not 
signed the transcript within 30 days after the expiration of the 15-day objection period, 
it is automatically authenticated by his or her failure to sign it.  The trial court clerk should 
not withhold a record simply because the trial court judge has not signed the transcript 
after the passage of the 30-day time period. 

 
3.07 What should the trial court clerk do if he or she is unable to prepare the record in 

the time allotted? The trial court clerk should make a written request for an extension 
of time from the appellate court.  The request must detail the reason for the extension 
and must be made within the time originally allowed for completing the record or within 
any extension previously granted.  Note:  If the trial court clerk does not prepare the 
record and file it with the Appellate Court Clerk’s Office within the allotted time, plus any 
extensions granted, the appellate court may enter an order requiring the trial court clerk 
to forfeit the clerk’s entire cost of preparing and transmitting the record. 

 
3.08 What should the trial court clerk do if he or she realizes that he or she has missed 

the time to file the record?  If the time has expired for timely filing of the record in a 
case, the trial court clerk will need to file a motion and affidavit with the appropriate 
appellate court to accept the late-file record.    
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Section 4 - Contents of the Record 
 

4.01 What should the record contain? 
 
A. Copies of all of the papers filed in the trial court except the items listed below: 

o subpoenas or summonses for any witness or defendant who appeared at the trial; 
o all papers relating to discovery, including: 

• depositions 
• interrogatories and answers to interrogatories 
• reports of physical or mental examinations 
• requests to admit 
• all notices, motions, or orders related to discovery 

o any list from which jurors are selected 
o trial briefs or memorandums (Note: if one of the parties files a memorandum in 

opposition to a motion or a memorandum in response to a motion, then it should 
be included in the record) 

o Other items that should not be included: 
• correspondence 
• court minutes 
• notices sent by the trial court clerk to attorneys regarding docket calls 

  
 Note:  The trial court clerk should not include the above listed items in the record unless 
a party designates in writing that one or more of them should be included in the record 
(see E below). 
  
B. The originals of any exhibits filed in the trial court during the trial. 
  
C. The transcript of evidence – the transcript or statement of the evidence or 

proceedings, which clearly indicates and identifies any exhibits offered in 
evidence and whether the exhibits were received or rejected by the trial judge.   

  
D. Any requests for instructions the jury submitted to the trial judge for consideration, 

whether acted upon or not. 
  
E. Any other matter that a party designates and that would be proper to include in 
the record.  T.R.A.P. Rule 24(g) states that “nothing in this rule shall be construed as 
empowering the parties or any court to add to or subtract from the record except insofar 
as may be necessary to convey a fair, accurate and complete account of what transpired 
in the trial court with respect to those issues that are the bases of appeal.” 
 

4.02 What if the appellant chooses not to submit the whole record?  If the appellant 
takes the position that less than a full record can present a fair, accurate, and complete 
account of what transpired in court in relation to the issues that he or she is appealing, 
the appellant must, within 15 days after filing the notice of appeal, file with the trial 
court clerk a description of the parts of the record the appellant intends to include on 
appeal, accompanied by a short and plain declaration of the issues the appellant intends 
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to present on appeal.  The appellant must also serve a copy of this notice on the 
appellee’s attorney or pro se appellant.  If an appellant files a designation to limit the 
record, the trial court clerk is only to include the designated items in the record.  

4.03 Why might an appellant choose not to have the whole record filed?  The issues on 
appeal may be so limited that the appellate court would not require the full record, thus, 
the appellant may designate a smaller record to eliminate any confusion as to the issues 
raised on appeal. 

 
4.04 What if the appellee disagrees with the appellant’s designation of the record on 

appeal?  If the appellee feels that any other parts of the record are necessary, the 
appellee must, within 15 days after service of the description and declaration (as 
described above in 4.02), file, with the trial court clerk, a designation of additional parts 
that he or she would like to include in the record.  The appellee must also serve a copy 
of this designation on the appellant’s attorney or pro se appellant.  

 
4.05 Who is responsible for filing the transcript?  The appellant is responsible for filing 

the transcript.  T.R.A.P. Rule 24(b) describes the process by which counsel determines 
the content of the transcript.  The appellant files the transcript, which the appellant, 
appellant’s attorney, or the court reporter certify as an accurate account of the 
proceedings, with the trial court clerk within 60 days after filing the notice of appeal.  
When the appellant files the transcript, he or she must also serve a notice of the filing 
on the appellee with proof of service filed with the trial court clerk.  If the appellee has 
any objections to the transcript, the appellee must file objections with the trial court clerk 
within fifteen days after service of the notice of the transcript filing. 

 
4.06 What if there was no recording of the testimony? If there was a trial or evidentiary 

hearing but no recorded testimony, then the appellant is responsible for preparing a 
statement of the evidence or proceedings from the best available means, including the 
appellant’s recollection.  T.R.A.P. Rule 24(c) outlines the proper procedure for preparing 
this statement and for dealing with any objections by the appellee.  The appellant must 
file the statement of evidence with the trial court clerk within 60 days of the filing of the 
notice of appeal. 

 
4.07 What if the appellant does not want to file a transcript or a statement of the 

evidence?  Within 15 days of filing the notice of appeal, the appellant must file a notice 
that he or she will not file a transcript or statement of the evidence.  In addition, the 
appellant must serve a copy of that notice on the appellee, as T.R.A.P. Rule 24(d) 
requires.  

 
4.08 What if the appellee wants to include a copy of the transcript with the record?  

T.R.A.P. Rule 24(d) sets out the procedure by which the appellee can prepare and file 
the transcript if the appellant chooses not to do so.  If the appellee files a notice of intent 
to file a transcript, then the trial court clerk’s time for the preparation of the record begins 
from the date the appellee files his or her transcript with the trial court.  Upon filing of the 
notice by the Appellee, the T.R.A.P. rules provide that the trial court clerk shall proceed 
as if the Appellee is the Appellant. 
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4.09 May an appellant or his attorney check out the transcript immediately after he or 
she files it with the trial court?  During the 15 day “objection period” following the filing 
of the transcript, the transcript and exhibits must be available to the appellee’s attorney.  
Neither the transcript nor the trial exhibits should be released to the appellant’s attorney 
during this period unless the appellee’s attorney has already been given access to the 
documents.  The withdrawing party should be advised that the transcript and exhibits 
must be returned prior to the 16th day from the date of filing in order for the trial court 
clerk to have time to assemble the record for submission to the trial court judge. 
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Section 5 - Organization of the Record 
 

5.01 In what order should the trial court clerk prepare the documents in the technical 
record?  T.R.A.P. Rule 25 states that copies of all papers filed with the trial court (except 
the transcript or statement of the evidence or proceedings and the exhibits) shall be 
bound together in chronological order.  Chronological order means that the oldest 
pleading (probably the complaint in a civil case) is on top, and the newest pleading 
(possibly the notice of appeal or appeal bond) is at the bottom. 
 

5.02 What other papers belong in the technical record?   
A. There should be a table of contents listing the individual contents of the record 

and each item’s page number.  The table of contents must be in chronological 
order (the same order in which the papers should be bound). 

B. There must also be a clerk’s certificate, which certifies and enumerates the 
transmittal of: 
• technical record volume(s) 
• transcript of evidence volume(s) 
• exhibit volume(s) 
• deposition transcripts 
• any other items transmitted by the trial court that do not fall in the above 

classifications 
    

C. The technical record should be paginated using a Bates stamp type numbering 
device or other similar computerized numbering device.  While T.R.A.P. Rule 25 
does not specify where the record should be numbered, it is preferable to number 
the pages in the lower right corner.  Rule 3 of the Rules of the Court of Appeals 
provides that technical record volumes are limited to 150 pages each, so if there 
are more than 150 pages in the record, the trial court clerk will need to divide the 
record into multiple volumes.  This requirement allows for ease of use when 
dealing with a very bulky record. 

 
5.03 How should sealed documents be included in the record being sent to the 

appellate court?  Sealed documents should be clearly marked when they are filed with 
the appellate court clerk’s office.  They should not be bound in the technical record or 
any collection of exhibits.  Specifically, the sealed documents should be placed into 
clearly marked envelopes, or in the event that there is a large quantity of sealed 
documents, seal them into a separate banker’s box.  A copy of the order requiring 
that the documents be sealed should be attached to the outside of the envelope 
or box according to Rule 14 Court of Appeals Rules.  Additionally, sealed documents 
should not be included in the numbering of the technical record but they should be listed 
in the Table of Contents for reference purposes.  
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5.04 What should be included on the cover of the technical record?   
• the trial county and court 
• the name of the trial court judge 
• the trial court docket number 
• the correct and complete style of the case 
• designation of each party as the plaintiff or defendant and appellant or 

appellee 
• the names, addresses, phone numbers, and Board of Professional 

Responsibility (BPR) numbers of the attorney for each party, along with a 
designation of which party they represent 

• the date the record is being transmitted to the appellate court clerk’s 
office 

  
Note: A cover sheet for a criminal case should also list the following: 
• whether the defendant is in custody 
• if the defendant is in custody, his or her TDOC number 
• if the defendant is on bond and the amount of the bond 
• if the defendant is indigent 
• the judgment conviction and sentence 
    

 Each volume must have a completed cover.  Indicate on the cover if there are 
multiple volumes (“Volume I of IV”).  You should make both the front and back covers of 
a heavier material than ordinary copy paper or construction paper. 
  
 Assemble the record with the cover sheet on top, followed by the table of 
contents, the pleadings in chronological order, and the clerk’s certificate on the bottom.  
Hole-punch and bind the record firmly with fasteners but NOT TAPE at the top because 
it will be handled by a number of attorneys, judges, and clerks. 

  
5.05 What if the Clerk’s Office contacts the trial court clerk to tell him or her that he or 

she has made mistakes in putting the record together?  The Clerk’s Office will return 
the record with instructions on how to correct the defects.  Repeated returns of the same 
record for correction of the mistakes that the Clerk originally noted may result in a 
contempt order from the appellate court. 
 

5.06 If one of the parties files a motion or objection while the record is being prepared, 
should the trial court clerk go ahead and send the record to the Clerk’s Office?  In 
certain circumstances, holding the record until an objection or motion is resolved by the 
trial court is implicit in the purpose of the rules.  For example, if a party objects to a 
portion of the transcript or files a motion to exclude or include portions of the record, the 
trial court clerk should wait until the issue is resolved by an order of the trial court.  On 
the other hand, there are a number of motions that should not affect the transmittal of 
the record, e.g., motion to execute the judgment, motion for discretionary costs, etc.  If 
in doubt, the trial court clerk should consult either the trial court judge or the Clerk’s 
Office about transmitting the record.  In such instances, it is also prudent for the trial 
court clerk to file a written request for an extension of time for filing the record. 
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5.07 Should the pages to a deposition, transcript or trial exhibit be numbered as part 
of the technical record?  If an unbound copy of the deposition is included in the 
technical record as an attachment to a pleading, then the pages should be numbered.  
If the deposition is not attached to a pleading, then the pages should already be 
numbered by the court reporter.  The same is true of the transcripts and exhibits.  

 
5.08  How should deposition transcripts be included in the Record?  A deposition 

transcript would not be included in the Record unless it was (a) designated as a trial 
exhibit, (b) designated as an exhibit to a pleading filed by a party that is automatically 
included in the technical record, or (c) designated for inclusion in the record by one of 
the parties.  Since a deposition transcript is already bound by the Court Reporter, it is 
unnecessary for the trial court clerk to bind the deposition in technical record volumes 
or the exhibit volumes.  The trial court clerk may send the deposition transcript in its 
original binding and list it on the certificate either as an exhibit or a deposition transcript, 
whichever is appropriate. 
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Section 6 - Exhibits 
 

6.01 Should the trial court clerk send the original exhibits or copies of the exhibits?  
The trial court clerk is required to send the original exhibits with the record.  Reference 
to the exhibits in the rules is a reference to the tangible materials (documents, etc.) 
marked as exhibits in the trial of a case.  A document marked as an exhibit to a pleading 
should be included in the technical record and not bound separately from the pleading 
unless the document was removed from the trial court clerk’s file and made an exhibit 
at the trial of the case. 
 

6.02 How should the trial court clerk prepare the exhibits to send to the appellate 
court?  Under Rule 25(a), T.R.A.P., exhibits must be compiled in numerical order and 
bound in a volume or volumes separate from the volume of papers filed in the trial court 
and separate from the transcript or statement of the evidence or proceedings.  The 
volume of exhibits must contain a table of contents listing all exhibits, whether or not 
they are included in the record.  Each exhibit to be included must be securely bound. 
The exhibits can be hole-punched on the left side or at the top (depending on the binder 
used) or placed in a durable envelope which must be secured in the binder by punching 
holes in the left side or at the top. A plastic sheet protector can be used, instead of an 
envelope, if necessary to hold photos, receipts, or small papers; each plastic sheet 
protector then shall be bound within the volume of exhibits, tabbing and numbering each 
exhibit referenced in the table of contents.  

 
6.03 What should the trial court clerk do with large trial exhibits that are greater than  

8 ½” by 11" in size?  If an exhibit is included in the record but cannot be bound into the 
volume of exhibits due to the size or nature of the exhibit, the trial court clerk must 
include in numerical order in the volume of exhibits a page indicating the number of the 
exhibit, a description of the exhibit, and a statement of the reason the exhibit is not 
contained in the volume of exhibits.  All exhibits which are to be included in the record 
but which cannot be bound in the volume of exhibits due to the nature of the exhibits 
must be placed securely in a durable envelope or other suitable container, which shall 
be labeled with the style of the case, the docket number, and the exhibit number or the 
exhibit contained therein.  Unfortunately, the Clerk’s Office does not have the space or 
resources to store oversized exhibits.  A good rule of thumb to determine if an exhibit is 
oversized is whether or not it will fit into a standard size expanding file.  Unless an 
attorney insists otherwise, all exhibits larger than that size should be held at the trial 
court clerk’s office. 
 

6.04 What other exhibits should not be sent?  Money, drugs, weapons or any other similar 
physical evidence entered as exhibits should not be sent.  Contact the Clerk’s Office 
about any uncertainty as to whether an exhibit should or should not be sent with the 
record. 

 
6.05 The attorney on this case wants to file the oversized exhibits with the appellate 

court.  What should the trial court clerk do?  If an attorney wants to use his or her 
oversized exhibits in oral argument, the trial court clerk should instruct the attorney that 
he/she needs to pick them up from the trial court clerk before his/her oral argument date.  
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After the oral argument, if the court deems that it is necessary to retain the oversized 
exhibit(s), the attorney must bring them to the Clerk’s Office and file them.  He or she 
should not leave the exhibits in the courtroom and assume that they will be included in 
the case file. 

 
6.06 If the trial court clerk determines that an exhibit should not be included in the 

record sent to the Clerk’s Office, should that exhibit be listed on the clerk’s 
certificate?  Yes.  All exhibits must be listed on the clerk’s certificate, whether you 
forward them to the Clerk’s office or not.  See the sample contained in the “Forms” 
section of this manual. 

 
6.07 What should a trial court clerk do if he or she cannot find some of the exhibits?  

List the exhibits on the clerk’s certificate in a separate section outlining the exhibits which 
were unable to be located.  See the sample contained in the “forms” section of this 
manual. 

 
6.08 What if the trial court ordered some of the exhibits to be filed “under seal” at the 

trial? Occasionally, the trial court seals exhibits.  The trial court clerk should list these 
exhibits in a separate section on the clerk’s certificate.  There is a sample contained in 
the “Forms” section of this manual.  In addition, Rule 15 of the Court of Appeals Rule 
requires the trial court clerk to affix a copy of the order from the trial court sealing the 
exhibit.  
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Section 7 - Rule 9, Interlocutory Appeal  
 

7.01 When may a party seek a Rule 9 appeal?  A party may seek to appeal any interlocutory 
or, in lay terms, non-final order issued by the trial court.  T.R.A.P. Rule 9 allows for a 
party to request permission to appeal to the appellate court after obtaining permission 
from the trial court judge. 
 

7.02 What is the procedure in the trial court?  If a party wishes to file an appeal pursuant 
to Rule 9, the party must file with the trial court clerk a motion or application for 
interlocutory appeal by permission from a non-final order of the trial court within 30 days 
of the entry of the interlocutory order.  The trial court, when ruling on the motion, shall 
state its reasons for allowing the appeal.  T.R.A.P. Rule 9(b) more fully outlines the 
criteria for this statement from the trial court. 

 
7.03 What should the trial court clerk do when the order is filed allowing the 

interlocutory appeal? Because the appellant must make an application to the appellate 
court within 10 days from the date of entry of the trial court’s order or the making of the 
prescribed statement by the trial court, whichever comes later, the trial court clerk should 
ensure that the attorneys of record are notified immediately upon the entry of the order 
or statement. 

 
7.04 What is the procedure after the appellant files an application?  After the appellant 

files an application for interlocutory appeal with the appellate court, the appellate court 
will issue an order either allowing or denying the appeal.  The trial court clerk does not 
need to send any documents to the appellate court unless and until the appellate court 
grants the application for interlocutory appeal. 

 
7.05 When is the record on appeal due? The trial court clerk shall prepare and file the 

record within 30 days of the appellate court’s order granting permission to appeal.  
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Section 8 - Rule 10, Extraordinary Appeal by Permission  
 

8.01 When does a party seek a Rule 10 (extraordinary) appeal?  A Rule 10 appeal, which, 
like a Rule 9 appeal, is the appeal of an interlocutory order, may be sought by a party if 
he/she feels that the trial court has so far departed from the accepted and usual course 
of judicial proceedings as to require immediate review.  The appellant files the 
application directly with the appellate court requesting permission to appeal the 
interlocutory order.  The trial court clerk need not file any document unless and until 
directed to do so by the appellate court. 
 

8.02 What kind of record is required for an extraordinary appeal?  Usually, the attorney 
filing the application will include copies of any orders, opinions, or parts of the record 
which he or she feels are necessary for determining the outcome of the request for 
permission to appeal.  If the appellate court deems that additional portions of the record 
may be necessary, it will file an order requesting these same records and designating a 
time limit within which they should be prepared.  
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Checklist 
 

 
____ Notice of Appeal(s) sent to the Appellate Court Clerk 
 
____ Transcript filed and sent to trial judge for approval OR Rule 24(d) notice filed by 

appellant that no transcript would be filed 
 
____ Technical record assembled chronologically 
 
____ Table of contents prepared 
 
____ Exhibits collected, bound, and prepared for transmittal 
 
____ Trial Court Clerk’s certification prepared 
 
____ Trial Court Clerk’s certification compared against the record 
 
____ Trial Court Clerk’s certification signed by the trial court clerk 
 
____ Transmittal date noted on front of the technical record 
 
____ Record sent or delivered to appellate court clerk’s office 
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Resources 
 
 

Appellate Court Clerk’s Office:  Eastern Division 
       Supreme Court Bldg. 

        P.O. Box 444 
        505 Main St., Ste. 200 
        Knoxville, TN 37901 
        (865) 594-6700 
 
        Middle Division 

       Supreme Court Bldg. 
        401 7th Avenue North 
        Nashville, TN 37219 
        (615) 741-2681 
 

       Western Division  
       Supreme Court Bldg. 
       P.O. Box 909 

          #6 Highway 45 By-Pass 
        Jackson, TN 38301 
        (731) 423-5840 
 

Internet Website Address:  www.tncourts.gov 
 

Administrative Office of the Courts: 511 Union Street, Suite 600 
        Nashville, TN 37219 
        (615) 741-2687 
 

 
  

http://www.tncourts.gov/
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Appellate Forms 
 

 
• Notice of Appeal 
• Appeal Bond for Costs 
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NOTICE OF APPEAL 
 
 

Style 
                                                                                                                                  
 
 v. 
                                                                                                                                    
 
Notice 
 
 Notice is given that                                                                                                      
    [List name(s) of all appealing party(ies) on separate 
    sheet if necessary] 
 
appeals the final judgment(s) of the                                                Court of                                 
               [List the Circuit, Criminal,             [List the County] 
               Chancery or Juvenile Court] 
 
County filed on                                to the ________________________________           
                                                                       
   [List the date(s) the  [Name the Court of Appeals (civil), Court of 
    final judgment(s)  Criminal Appeals (criminal), or Supreme Court 
    was filed in the  (Workers’ Compensation)] 
    trial court clerk’s 
    office] 
 
Additional Information 
 
 Type of Case [Check the most appropriate item] 
 
             Civil               Habeas Corpus 
             Criminal              Juvenile 
             Post-Conviction             Dependent and Neglect 
             Workers’ Compensation 
             Death Penalty 
             Parental Termination 
 
 Trial Court Number                                                
 
 Trial Court Judge                                                 
 
 Civil Appeal Cost Bond [Check the most appropriate item] 
 
              Filed in trial court with copy attached 
              Indigent with copy of indigency order or affidavit attached 
              Cash bond filed in trial court with copy attached 
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 Criminal Appeal Appearance Bond [Check the most appropriate item] 
 
             Order appointing counsel with copy attached 
             Appearance bond with copy attached 
             Incarcerated pending appeal 
 
 TDOC Number [Appellant is an inmate]                                               
 
List of Parties 
 
 Appellant:                                                        At trial: ❑ Plaintiff  ❑ Defendant 
 

 Party’s Address:  _________________________________________________ 
 

 Party’s Telephone:  _______________________________                                                                     

 Attorney’s Name:      _______________________________  BPR#: ___________                      

 Attorney’s Address:                                                                   Phone: ___________                      
 

* Attach an additional sheet for each additional Appellant * 
 

Appellee(s) 
 Appellee:                                                         At trial: ❑ Plaintiff  ❑ Defendant 
 Appellee’s Address:  __________________________________________________                                                                                
 Attorney’s Name:       _______________________________  BPR#: ____________                    
 Attorney’s Address:                                                                    Phone: ___________                      

* Attach an additional sheet for each additional Appellee * 
 

CERTIFICATE OF SERVICE 
 

 I,                                               , certify that I have forwarded a true and exact copy of 
 
this Notice of Appeal by First Class, United States Mail, postage prepaid, to all parties and/or 
 
their attorneys in this case in accordance with Rule 20 of the Tennessee Rules of Appellate 
 
Procedure on this the                  day of ________________________, 20________. 
 
 
                                                                   
     [Signature of appellant or attorney for appellant] 
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Audit 
 

• Comptroller of the Treasury 
• Electorate Organizational Chart 
• Audit Organizational Chart 
• Division of Local Government Audit (Map) 
• Information System Best Practices for Local  
• Governments  



 
 
 

89  

AUDIT 
 
 

COMPTROLLER OF THE TREASURY 
As Presented by Penny Austin 

TN Court Clerks Conference, September 15, 2011 
 

 
Tennessee Comptroller of the Treasury, Justin P. Wilson (2009 – Present) governs the audit of 89 out 
of 95 counties.  The six exceptions are:  Davidson, Hamilton, Knox, McMinn, Shelby, and Washington 
counties. 
 
I.     Audit – What does the Law require? 

• Requires the county to be audited annually, 9-3-211, TCA 
• Audits are for the year ended June 30 

 
II.     Audit Fee 

• Cost of the audit is set by 9-3-210, TCA at 30 cents per capita based on the last census. 
• The audit fee is paid for from the general fund of the county. 

 
III.    Audit Process 

• We attempt to have all audits published by March 31 of the following year. 
• Auditors are in and out of the county throughout the year doing audit work. 
• Entrance conference 
• Audit plan 
• Findings reviewed with officials with an opportunity to respond 
• Reports are public and are posted to the website.  http://www.comptroller1.state.tn.us  

 
IV.    What are some of the things we look for? 

• Tone at the Top 
• segregation of Duties 
• Prenumbered Receipts 9-2-103, TCA 
• Disbursements by official prenumbered checks 
• Deposits in compliance with the three-day deposit law and deposit intact 
• Cash control records currently reconciled with bank accounts, receipts, checks, etc. 
• Docket Trial Balance reconciled with general ledger 
• Personnel Policies 
• Time and Attendance 
• Salary Authorizations (Section 8-20-101, TCA) 
• Fees properly authorized and assessed 
• Excess fees properly reported (Section 8-22-104, TCA) 
• Annual financial report filed (Section 5-8-505, TCA) 

 
  

http://www.comptroller1.state.tn.us/
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V.   Effective IS Controls 
 A.    Proper Backup Procedures – (TNCIS is not backed up by AOC.) 

• Section 10-7-121, TCA, requires that records maintained electronically be copied to a 
storage media daily.  Storage media more than one week old shall be stored at a location 
other than at the building where the original is maintained 

• Daily backups should be stored in a secure location within the office 
• Weekly backups should be rotated to a secure, fireproof off-site location 
• A backup log documenting the location of all backups should be maintained 
• Backups should be tested 

 B. Password Maintenance 
• All users should have a unique login and password 
• Passwords should be changed every 90 days 
• Passwords of former employees should be immediately disabled 

 C.   Disaster Recovery Planning 
• Specific steps to follow to restore system 
• Emergency phone numbers of personnel and vendors 
• Backup storage location 
• Manual Procedures to follow until the system is restored 

 D.   Virus/Spyware Prevention 
• Virus detection software should be used 
• Virus definitions should be kept current 
• All files, e-mail attachments, etc. should be scanned 

E.    Policies and Procedures Manual 
• Operating system and application security 
• Start-up/shut down procedures 
• Back-up procedures 
• Hardware software maintenance procedures 
• Daily, monthly, and year-end procedures 
• Output distribution list 
• Hardware disposal policy 
• Virus prevention policy 
• Loading Operating System Updates – (Delete Receipt-Audit Trail) 
• Restricting Physical Access to System 
• Proper Application Controls 

- Adequate audit trail exists 
-Audit logs are maintained and reviewed 

 
VI.  Audit Logs 

A. Local Government 
• Deleted Cases Log 
• Delinquent Tax Log 

B. TNCIS 
• Delete Log Report 
• Delete Tax Log  
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C. Bridge 
• Journal Log 
• Close Log 
• Receipt Data Log 
• Delinquent Tax Log 
• Bill of Cost Log 

 
VII.   Statement Filings 

  A. Uniform Electronic Transactions Act – (BIS Electronic Payments) 
 (Section 47-10-119, TCA) 
B. Local Government Electronic Technology Act 
 (Section 4-30-101, TCA) 
C. Remote Access Statement – (Remote Terminal for Public Access) 
 (Section 10-7-123, TCA) 
 

VIII. Investigations Team 
 A.  Officially began October 1, 2009 – (Fraud Reporting Act) 
 B.  One investigator per geographical area 
 C.  Investigations initiated by: 

• Fraud Reporting Form 
• Hotline 
• Tips 
• As a result of audit work 
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PURPOSE 
 

The Comptroller of the Treasury Division of Local Government Audit establishes the 
following Information System (IS) Best Practices to provide practical information to local 
government officials about internal controls and encourage these officials to develop, 
implement, and maintain IS policies and procedures that conform to current best 
practices. While this document is intended to establish minimum levels of compliance 
for auditing purposes, it is not all-inclusive. Because the IT environment is dynamic 
and ever-changing, these guidelines will be modified periodically to reflect industry 
changes as closely as possible. 

 
INTRODUCTION 

General and application controls are the two main types of control activities applicable 
to the IS environment. All IS controls throughout industry may be broadly categorized 
as such and are presented here as follows: 

 
Part One: General Controls 
General Controls are established to provide reasonable assurance that the information 
technology in use by an entity operates as intended to produce properly authorized, 
reliable data when needed and that the entity is in compliance with applicable laws and 
regulations. 

 
Part Two: Application Controls 
Application Controls relate to the transactions and data produced by each computer-
based automation system; they are, therefore, specific to each application. Application 
controls should be designed to ensure confidentiality, completeness, and accuracy of 
accounting records and the validity of entries made. 

 
Part Three: Other Technology Issues 
These are other technology related matters that should be properly addressed by local 
governments. 
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BEST PRACTICES - GENERAL CONTROLS 
 

IS Management/Oversight 
 

1. Develop policies and procedures related to the office’s information systems. 
a. Ensure that the following items are documented: 

1. System startup/shutdown 
2. Operating system/application security 
3. System backup procedures 
4. Hardware disposition 
5. Virus prevention 
6. Routine processing of applications 
7. Planning and budgeting of IS operations 
8. Output distribution 

b. Distribute the policies and procedures document to all employees. 
c. Review and update the document at least annually. 

 
2. Develop use agreements for all county information systems. 

a. Address password confidentiality in the agreement.  
b. Address employees’ ability to remotely access the office’s computer 

resources. 
c. Require all users to sign the agreement and maintain original agreements in 

the office. 
 

3. Develop policies and procedures for systems development and program 
changes if software is developed by the county internally. 

a. Utilize a standard systems development methodology. 
b. Establish a procedure for change requests (e.g., request forms, 

authorizations, user acceptance) 
c. Document how program source code is controlled. 

 
4. Request and review a Service Organization Controls (SOC) report if a service 

organization is used to host software applications. This report should be a SOC 
1 Type 2 or SOC 2 Type 2 report. This report should examine the controls in place 
at the hosting organization. 

 
5. Establish and maintain a formal cybersecurity awareness program that ensures 

end users are aware of current cybersecurity threats, the importance of 
protecting assets, and the related risks. 

a. Provide training to employees via presentations at educational events or 
videos or other information presented on cybersecurity websites such as 
COT Cyber Aware. 

b. Discuss current threats. Examples of relevant topics include but are not 
limited to: 
• Limiting the types of sensitive information collected, transported, and 

stored 
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• Hazards of viruses, malware, ransomware, and spyware 
• Accessing malicious web sites 
• Downloading files from the Internet or simply clicking links 
• Embedded email links and downloading attachments that may 

appear reasonably valid 
 

Physical Access Security 
 
 

1. Ensure computer hardware is located in a secure area that is adequately ventilated. 
 

2. Ensure access to the computer system is adequately controlled by door locks, 
security code locks, or other devices. Only appropriate individuals should have 
access. Keys should be returned or codes changed when individuals leave service. 
All visitors should be escorted or remain in sight of employees. 

 
3. Ensure fire prevention and suppressions measures are in place. Fire extinguishers 

or other suppression devices should be present and should be routinely inspected. 
 

4. Minimize the risk of power outages by using surge protection and uninterruptable 
power supply. 

 
5. Any negotiable documents should be stored in a secured location when not in use. 

 

Operating System Security 
 

1. Ensure operating system updates are installed on all computers when they become 
available. 

 
2. Establish policies requiring that passwords be assigned to all accounts. These 

passwords should not be publicly displayed. 
 

3. Implement password-protected screensavers or configure sleep mode settings so 
that the workstations require a password after no more than 30 minutes of inactivity. 

 
4. Disable or rename all guest accounts. 

 
 

Malware Detection 

 

1. Install software on all servers and workstations that is designed to detect viruses and 
other malware. 

 
2. Ensure the software is configured to install updated definitions as they become 

available. 
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System Backup Procedures 
 

1. Develop backup procedures for all computer systems and communicate these 
procedures to staff. 

 
2. Perform backups of all information on a daily basis and store properly labeled 

backup media in a secure location. 
 

3. In accordance with Section 10-7-121, Tennessee Code Annotated, backups should 
be rotated to a secure, off-site location on a weekly basis. Possible locations 
include a vault at another county office building or a safety deposit box at a local 
bank. 

 
4. If daily backup media does not include yearly information, perform a year-end 

backup as well. This media should be properly labeled and maintained at a secure 
off-site location for a period of 3 years. 

 
5. Maintain a backup log that includes information such as the date of backup, media 

label, and storage location. The log should also note the individual performing the 
backup and whether they verified that it was successful. 

 
6. Test backup information at least yearly to ensure the system can be successfully 

restored. 
 

Disaster Recovery Planning 
 

1. Document a plan that, at a minimum, addresses the following: 
a. A checklist to follow in the event the computer system is inoperable 
b. Hardware/software vendor and employee contact information 
c. Location of off-site backup information 
d. Specific contingency site location 
e. Inventory of hardware and software 
f. Manual processing procedures to follow until system is restored. 
g. Comfort letter from vendor (if applicable) 

 
2. Store a copy of the plan in an off-site location that would be assessable in the 

event of a disaster. A copy should also be provided to office personnel. 
 

3. Ensure that the plan is updated annually. 
 

4. Review the plan with office personnel at least annually and consider conducting 
tabletop exercise to discuss a test scenario. 
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Wireless Network Security 
 

1. Establish physical security controls over wireless network devices such that all 
devices are kept in an area only accessible to authorized individuals. 

 
2. Ensure that the router password is changed from the default value. 

 
3. Ensure the service set identifier (SSID) is not publicly broadcast and that 

encryption is used to require a password to access the network. 
 

4. BEST PRACTICES - APPLICATION CONTROLS 
 

Application Access Controls 
 

1. Establish policies that require each user to have a unique username and password 
for accessing software applications. 

 
2. Establish user security access on the principle of least privilege. Users should only 

have access to those functions that are necessary to accomplish their job 
responsibilities. 

 
3. Ensure passwords remain confidential. Passwords should not be written down or 

shared with other employees. A password list should not be maintained. Passwords 
should not be saved in the browser. 

 
4. Require passwords to be changed at least every 90 days. 

 
5. Remove or disable usernames of former employees as soon as they separate 

from service. 
 

6. Establish a policy requiring users to exit applications when away from their 
workstation for an extended period of time and after work hours. 

 

Application Software Controls 
 

1. Examine software functionality to determine if a proper audit trail is maintained 
within the software applications. Examples of functionalities to examine include 
the following: 

a. Alterations or deletions of receipts 
b. Removal or adjustments of customer accounts 
c. Alterations or deletions of general ledger entries 
d. Assignment of sequential receipt numbers 
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2. Establish procedures to review any audit logs or reports that display voids, 

alterations, adjustments, or deletions of transactions. 
 

3. Ensure accounting software requires the closure of accounting periods within 60 
days of period end. 
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OTHER TECHNOLOGY ISSUES 
 

Cybersecurity Posture 
 

1. Evaluate and regularly reassess the office’s cybersecurity posture. Because many 
local government offices work closely with vendor or local IT personnel to maintain 
their computer systems, they may need to be contacted to aid in this assessment. 
Examples of areas to consider include the following: 

 
a. Properly patching operating systems, software, and databases 
b. Properly updating virus definitions 
c. Properly configuring firewalls 
d. Ensuring backup information is not susceptible to attack 

 
2. Ensure insurance policies provide coverage for cyberattacks. Understand the 

provisions of the policy and be aware of any exclusions. 
 

Required Filings 
 

1. Ensure that statements are filed with the Comptroller of Treasury as required by 
Section 47-10-119, Tennessee Code Annotated. This statute requires that local 
governments using an electronic business system that provides for the 
sending/receiving of electronic records that contain electronic signatures or 
authorizations file a pre and post implementation statement. A common example 
would be the acceptance of online payments. 

 
2. Ensure that statements are filed with the Comptroller of Treasury as required by 

Section 4-30-103, Tennessee Code Annotated. This statute requires that local 
governments implementing new technologies file a statement. A common 
example of a new technology would be remote deposit capture. 

 
3. Ensure that statements are filed with the Comptroller of Treasury as required by 

Section 10-7-123, Tennessee Code Annotated. This statute requires that local 
governments who provide remote electronic access to records file a statement 
30 days prior to offering this service. 
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Child Support 
• Child Support Program 
• Flat Fee Clerks 
• Title IV-D Clerk Fees  
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Child Support 
 
Title IV-D of the Social Security Act, requires all states to have a child support program.  The Child 
Support Program is sometimes referred to as the IV-D program for this reason.   
 NON IV-D child support cases are established and maintained privately; such as following a 
divorce.  Payments may be ordered to be paid through the Child Support Program’s State Disbursement 
Unit (SDU), however, this is not a referral to the child support program for services.  The Child Support 
Program will only process and disburse child support payments through the SDU to meet federal 
reporting requirements.  No additional services are provided to non IV-D cases. 
 IV-D child support cases are established when a parent or caretaker of a child applies for child 
support services.  One does not have to be a recipient of a state-based program to receive services.  
Applications can be submitted on-line or by downloading the application and submitting by mail, fax or 
visiting the local Child Support Office.  When services are provided by the local child support office, the 
case becomes an IV-D case.  Child support services include, but are not limited to, the following:  
establish and enforce child support orders including medical support; modification of child support 
orders; enforce spousal support orders if child support is also involved; use administrative enforcement 
tools to collect arrearage; involve the court system if administrative means are ineffective; seek 
enforcement from another state, if applicable;  automatic issuance of income withholding orders to new 
employers as the need arises and maintain balances as a result of payments made through the SDU.  
The child support program cannot help with civil matters such as divorce complaints, custody, visitation, 
nor can they provide legal advice on those issues. 
A court clerk can choose to be either an opt-in or an opt-out clerk where the child support program 
services are concerned.  The child support program can be under the auspice of the State of 
Tennessee, local District Attorney General or be contracted to a private vendor. 
 OPT-IN CLERK:  A court clerk who opts to be a participating clerk and has access to the 
Tennessee Child Support Enforcement System (TCSES) and who’s duties can be any or a combination 
of the following:  enter and update information on TCSES, receipt child support payments in TCSES 
and submit payments to the State Disbursement Unit (SDU) and participate in the required training for 
IRS Safeguards with a possible IRS Audit. 
 OPT-OUT CLERK: A court clerk who does not have access to TCSES to enter or update 
information, does not receipt or disburse child support, and submits all information to the Central 
Registry or to the local child support office in cases where private attorneys file orders.  A Demographic 
Sheet, and that form only, should be submitted to the Central Registry in Nashville and not the local CS 
office.  The local CS office should only receive copies of orders that they request or those copies that 
local attorneys request the local CS office to have.   
 

1. When a Support Order is entered wherein an Income Assignment Wage Order (IWO) is 
required: 
a. IV-D (Child Support Enforcement-CSE) Case-give CSE a copy of order. 
b. Non IV-D-fax a Demographic sheet to State Disbursement Unit (SDU).  The court order will 

request an IWO be sent to the employer and you will need to use the Income Withholding 
Order approved by the OMB (Federal Office of Management and Budget) or the employer 
may not honor the IWO.  Standard Clerk fees apply to the issuance of the IWO. 
 

2. Setting Support-This is a new action that requires you to set up a case or if you have a divorce 
action that has not had support ordered, the new filing would also go in that file.  You file the 
action and issue the process.  The process should have a court date.  Once the process is served, 
it is ready for court.  When an order is signed, you treat it like any other order.  The order may 
close the action or continue it for compliance.  
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3. Enforcement or Modification of existing decree-This is an action that requires you to reopen 
your original case, with service of process with a specific court date.  If service of process is good 
and the obligor appears, a court order will be submitted by CSE to either: 

a. Make a determination and close the active file-by agreement or after a hearing. 
b. Continue the case for compliance with a specific court date for court to review. 
c. Order of determination with CSE to review, you still close your active file and if action 

is necessary, CSE will file additional paperwork and the case can be reopened again. 
*If the obligor fails to appear after service, either an Order or a Fiat, which requires you to issue 
an Attachment, with or without bond, for a specific court date will be filed.  The obligor who has 
been attached may request a bond hearing, if so, this should be set for hearing within 15 days. 
**If no service has occurred on the obligor parent with the initial summons, CSE may request 
the issuance of an Alias Summons with a specific court date and if service is still not had, a Pluries 
Summons can be requested for the third, and all other subsequent, summons for this action.  
 

4. Interstate Cases or Entry of Foreign Decree: 
a. To Establish Paternity or Set Support:  This is a new case where you would issue process and 

have a specific court date before an order is entered. 
b. To Register a Foreign Decree for Enforcement:  This is also a new case.  The statute is not 

specific as to who should send out the notice and complete the certificate of service but, it 
would be less confusing if the clerk sent out the Notice of Registration of Foreign Support 
Order to the obligor parent at their last known address and bill the state for the postage.   
However, most CSE offices choose to send out the notices. The obligor parent has 20 days 
to contest the registration.   On the 21st day you contact the local CSE office and let them 
know if a contest was filed or if the mail was returned by the post office (if you have TNCIS, 
put a reminder in the system).  When you call the CSE office, one of three responses can 
occur.  First, if no contest is filed, CSE will enter the foreign decree administratively and you 
can close your active file by operation of law (you fill in the date filed in our office and get 
the date CSE entered the judgment and complete the Order to retire case for Chancellor to 
sign, then close the case on our system) and if enforcement is warranted, CSE will file 
additional paperwork to reopen the case to be set for court.  Secondly, a new address may 
have been obtained for the respondent and the Notice would have to be resent therefore, 
requiring the clerk to wait another 20 days to see if a response is filed (a new reminder would 
be placed on the system, if you use this option.) Lastly, if the state requesting registration 
desires to close the case in Tennessee or if the respondent cannot be found, then the process 
cannot go forward and you could close the case in your active file (you fill in the date filed 
in our office and get the date CSE closed their case and complete the Order to close case for 
Chancellor to sign, then close the case on our system.)  

c. To Modify a Foreign Decree that has been registered in Tennessee.  CSE will file paperwork 
in the same manner as they would if the case originated in Tennessee with service of process 
and be set for court. This would be a reopened case. 

 
5. Transfer of Cases within the State: 

a. IV-D Cases-A request to transfer the case, along with an affidavit, pursuant to TCA is 
filed by the CSE office needing the transfer.  The non-requesting party has 15 days to 
object to the transfer, if no objection is filed the case can automatically be transferred and 
a Notice of transfer is filed.   The affidavit or request should be complete with the mailing 
date of the Notice.  If it is not, the clerk should send a letter or some sort of notification, 
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at the last known address, so that the time-frame for objection can begin.   The Clerk has 
an additional 15 days to copy the file and certify and send to the Clerk of the transferee 
court, CSE should mail the non-requesting party a copy of the Notice of Transfer. 

b. Non IV-D Cases-A request to transfer the case, along with an affidavit, pursuant to TCA 
is filed by a requesting party.  If the paperwork does not indicate that a copy was sent to 
the non-requesting party, the clerk should send one to the last known address so that the 
time-frame for objection can begin.   The non-requesting party has 15 days to object to 
the transfer, if no objection is filed, the case can automatically be transferred and a Notice 
to transfer is filed and a copy sent to the non-requesting party.   The Clerk has an 
additional 15 days to copy the court file and certify the copies before sending to the 
transferee court.  TCA allows a $150.00 fee to the transferee court and the court doing 
the transfer can charge for the certified copies. 

c. By Court Order-If a decree directs a clerk to transfer a case, even before its conclusion, 
the clerk should copy the record and certify it to the transferee court and charge according 
to TCA.  If the clerk does not have the $150 fee that TCA allows, you should send it 
anyway to comply with the court order. 

 
6. Wage Assignments: 

a. Non-IVD.  Can be ordered in a final decree of divorce or a order modifying final decree, 
a fee should be collected before IWO is sent by the clerk. 

b. IVD.   Child Support Enforcement active cases: 
1.  Administratively by CSE and clerk is sent a copy. 
2. Court order, prepared by CSE and clerk is sent a copy. 

Sometimes a case will “flip-flop” from Non-IVD to IVD and vice versa.  If the CSE office 
does not currently have an active case, the clerk will need to issue the IWO and charge 
the appropriate fee.   Also, a case can have an IWO in the file, either administrative or 
court ordered, or never had an IWO and the obligor changes jobs, or wishes to initiate the 
IWO, and comes in voluntarily and requests a new IWO, the clerk should issue on Non-
IVD cases and charge the appropriate fee.  On IVD cases, the obligor should be directed 
to the CSE office.    

 
7. Fees Charged:  Some functions are performed administratively.  The Clerk should receive a 

copy of any administrative function and should charge the approved fees accordingly to the State 
of Tennessee, DHS, and bill the State monthly by submitting a spreadsheet, which is supplied by 
DHS and sent electronically to CSVendor.Invoices.DHS@TN.GOV.   DHS provides a list of 
charges that need to be included on the spreadsheet which includes the IV-D billing code, service 
performed, fee amount and TN Code Section. (Note:  As of 2022, the schedule of fees provided 
by DHS was established in 1999 which was prior to a statutory change and no longer is included 
in T.C.A. 8-21-401, however until a new list of fees is provided, the State is still invoiced monthly 
with the fees established in 1999-see attached list of fees.) 

a. Questions about fees should be directed to Tennessee State Government, Department of 
Finance and Administration, Accounting:  615-532-9308 

b. Invoice questions should be directed to Theresa Cimino 615-532-0634  
c. Questions about charges on Invoices should go to Krista Gray 615-313-4742 or email at:  

krista.gray@tn.gov). 
d. Other contacts, Child Support Accounts Payable, 615-313-3182 or Child Support Fiscal, 

main line, 615-313-5348, Option 4.    

mailto:CSVendor.Invoices.DHS@TN.GOV
mailto:krista.gray@tn.gov
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All other fees should be charged directly to the parties pursuant to TCA.  Child Support ordered 
in a Court Decree should be by Income Wage Assignment Order (IWO) pursuant to TCA 36-5-
101(c)(2)(A)(ii).  Sometimes the CSE offices include confidential information of their 
documents, you should make sure any confidential information is redacted before you file. 

 
WHAT DO I DO WITH: 
 

1. Petition (to set support, for criminal contempt, for modification, etc.) –which commonly has 
service of process filed along with the petition. First, check the computer to see if you already 
have an existing case or file.   You file the petition, issue the process, wait on service, set the case 
on the court’s docket for the day indicated on the process or subsequent pleading.  If it is a new 
action and not a modification or enforcement, this should be in a new file.  If it is a modification 
or enforcement action, you would reopen the initial file and then proceed with service, etc. 
Service can be obtained by the local sheriff’s department, if so, issue and give to the sheriff to 
be served within the county.  If it is out of the area, it can be served by sending to another sheriff’s 
department or by certified mail.  If the process goes to another county, issue like it was being 
served locally and mail to the other sheriff along with a letter from CSE that request service 
without requiring the initial service of process fee.  If the service going to be attempted by 
certified mail, you file the documents as usual, then certify the copy of the petition and summons 
and give the certified copies as well as the original summons for the CSE office to send out.  The 
CSE office should retain the original summons and attach the green card when it is returned from 
the post office, complete the affidavit on the back of the summons and file with the court once 
the green card is return to their office.  

2. Affidavit of Indigency/Order of appointment –this is a common filing from court which must 
be filed, you have to make sure there is no confidential information on the form before you make 
a copy for the attorney and report the total number at the end of the month to the Administrative 
Office of the Courts with your assigned court number. 

3. Order –follow procedure as you would for any other order in your office.  If the order disposes 
of the case, you can remove it from the active docket, either by judgment, agreement or dismissal, 
and close your file.  The order may have a review date, if so, then the case will remain active and 
be put on the continuance date’s docket.  The order may also have a statement that the caseworker 
will review the file, if so, this is done by the CSE office and if further action is necessary, other 
pleadings will be filed; this should not affect the closure of your active file. 

4. Motions and Notices-file like other pleadings and put in the file, if a court date is included, that 
would need to be noted on the court’s docket. 

5. Fiat or Order for Attachment- this will need to be issued for service and not the date on the 
court’s docket, wait for service, etc.  The obligor may request a bond hearing to have the bond 
set or lowered, if so, this will need to be put on the court’s docket within 15 days, you would 
need to contact the caseworker at the CSE office. 

6. Administrative Pleadings from the State-mark the document filed and put in current case 
binder.  
Pro Se Pleadings- treat like any other pleading and mark the document filed.  If there is a 
question about the pleading, you should let the judge make the determination about the pleading. 
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FLAT FEE CLERKS 
 

A(7)N  The clerk shall notify the office of the comptroller of the treasury and the county 
executive of the clerk’s election to charge a flat fee in lieu of itemizing fees. The election to 
charge a flat fee shall apply to all cases set out in the previous item. Elections become 
effective on July 1, after notice, and shall remain effective indefinitely unless the clerk gives 
notice to the office of the comptroller of the treasury and to the county executive of a change 
in the election. 

 

Service Fee TN Code 
Selection 

For proceedings in adoption and legitimation cases, 
change of name, registration of citizenship cases, (plus 
any litigation tax, if applicable) 

$75.00 a(7)I 

In the following cases the clerk may, at the clerk’s option, 
charge a 
flat fee instead of itemizing the fees set out in subsection (a): 

  

(i) The Clerk’s fee in contempt cases shall be $35.00 a(7)M(i) 

(ii) The Clerk’s fee for cases involving child support 
enforcement shall be the clerk’s fee for foreign order 

$35.00 a(7)M(ii) 

(iii) The clerk’s fee for cases involving default judgments 
shall be, for each case 

$75.00 a(7)M(iii) 

For petitions to enter a foreign judgment (from other states) $75.00 a(7)Q 
For making copies as requested, other than for an original 
filing and other than when preparing a record upon appeal, 
the fee shall be fifty cents (.50) per page 

$0.50 (i)(4) 

 

Additional Reimbursable Items for All Court Clerks  

  
Enter State Case Registry Information $1.55 

  

Enter Non-IV-D Income Assignment Order $1.55 
  

Enter Order on Modifications, Address Updates, Etc. $1.55 
  

Receipting child support payments for IV-D and Non-IV-D cases on 
TCSES (only in cases where an NCP is between employers or order has 
just started or new employer mails it to you, or when receipting a cash 
bond or purge payment in a IV-D case). This rate is not available for 
regular recurring payment as those must be sent to the State 
Disbursement Unit. 

$.348 
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TITLE IV-D CLERK FEES ALLOWED PER T.C.A. §8-21-401 
Issued 1-15-09 

FOR CLERKS WHO ITEMIZE 
 
 

IV-D 
Billing 
Code 

Service Fee TN Code 
Section 

A issue summons per defendant $5.00 (a)(1)(A) 
B issue order of publication $5.00 (a)(1)(A) 
C issue attachment for witness or property $5.00 (a)(1)(A) 

D issue injunction $5.00 (a)(1)(A) 
E issue any notice required by law $5.00 (a)(1)(A) 
F issue capias $5.00 (a)(1)(A) 
G issue writ $5.00 (a)(1)(A) 
H issue subpoena for paper or record $2.00 (a)(1)(B) 
I issue subpoena for witness $2.00 (a)(1)(B) 
J issuing each add'l name on state/civil warrant $1.00 (a)(1)(E) 

K prepare & issue garnishment to officer $2.00 (a)(1)(H) 

L issuing each copy of above process when required 
by law 

$1.50 (a)(1)(I) 

M issuing each recognizance $2.00 (a)(1)(J) 
N issuing each bond $2.00 (a)(1)(J) 
O issuing each mittimus $2.00 (a)(1)(J) 
P filing each bond $2.00 (a)(2) 
Q filing each complaint $2.00 (a)(2) 
R filing each motion or other pleading $2.00 (a)(2) 
S filing each document $2.00 (a)(2) 
T filing each exhibit $2.00 (a)(2) 

U filing each article $2.00 (a)(2) 
V filing each affidavit $2.00 (a)(2) 
W filing each record or paper $2.00 (a)(2) 
X qualify each surety on a bond $2.00 (a)(3)(A) 
Y take an affidavit $2.00 (a)(3)(A) 
Z affix the seal on any legal instrument $2.00 (a)(3)(B) 

AA enter order upon rule, trial or execution docket $2.00 (a)(4)(A) 
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BB enter complaint upon rule, trial or execution docket $2.00 (a)(4)(A) 

CC enter motion or other pleading upon rule, trial or 
execution docket 

$2.00 (a)(4)(A) 

DD enter document upon rule, trial or execution docket $2.00 (a)(4)(A) 

EE enter exhibit upon rule, trial or execution docket $2.00 (a)(4)(A) 

FF enter article upon rule, trial or execution 
docket 

$2.00 (a)(4)(A) 

GG enter affidavit upon rule, trial or 
execution docket 

$2.00 (a)(4)(A) 

HH enter record or paper upon rule, trial or execution 
docket 

$2.00 (a)(4)(A) 

II enter return of process upon rule, 
trial or execution docket 

$2.00 (a)(4)(A) 

JJ enter judgment upon rule, trial or 
execution docket 

$3.00 (a)(4)(C) 

KK enter order of appeal to any appellate court 
upon rule, trial or execution docket 

$3.00 (a)(4)(E) 

LL bill of costs taxed to state $2.00 (a)(4)(G) 
MM enter minutes or transcript of record or copies of 

pleadings, papers and procedures in a cause, per 
100 words, 4 figures to count as word 

$1.00 (a)(5)(A) 

NN certified copy of sentence furnished to 
superintendent of jail or workhouse 

$3.50 (a)(5)(C) 

OO minute entry or copy of certificate not included 
in some other service 

$2.00 (a)(5)(E) 

PP preparing and mailing correspondence notifying 
defendants and attorneys of record of setting civil 
case on docket 

$2.00 (a)(7)(H) 

QQ legitimation cases, including change of name, 
plus any litigation tax if applicable 

$75.00 (a)(7)(I) 

RR petition to enter foreign judgment $75.00 (a)(7)(Q) 
SS in each new case filed, data entry fee $2.00 (d) 
TT entering each continuance $5.00 (e) 
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UU For making copies as requested, other than for 
an original filing and other than when preparing 
a record upon appeal, the fee shall be fifty cents 
(50¢) per page 

$0.50 (i)(4) 

 
The Department of Finance and Administration has a preferred excel template for court 
clerk invoices. An instruction sheet is provided to assist with labeling the invoice. All 
elements are needed for proper payment. 

 
Invoice should be emailed monthly to CSVendor.Invoices.DHS@tn.gov. 

 

Please call 615-313-4880, option 4 for questions about invoicing. 
 
 
 
 
 
 
 
 
 
 
  

mailto:CSVendor.Invoices.DHS@tn.gov
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Civil Actions 
• Commencement of a Civil Action 
• Summons, Service and Return 
• Filing Documents  
• Payment of Costs  
• Lien Lis Pendens 
• Issuing Subpoenas  
• Setting Cases for Trial  
• Entry of Judgment 
• Exemplification (Pursuant to the Acts of Congress) 
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CIVIL ACTIONS 
 
1. Commencement of a Civil Action: 
 
All civil actions are commenced by filing a complaint with the court clerk1.  The date of the 
commencement of the action is significant for purposes of statutes of limitation.  If an action is not filed 
until after the statutory period for filing has run, the action may be dismissed and the plaintiff may lose 
the cause of action.  Moreover, a number of rules in the Tennessee Rules of Civil Procedure refer to the 
date of the filing of the action: 
 

1) Rule 4.01 requires the clerk upon the filing of the complaint to issue summons and cause 
service. 

 
2) Rule 13.01 excepts a counterclaim from being compulsory “if at the time the action was 

commenced the claim was the subject of another pending action.” 
 

3) Rule 14.01 permits a defendant, after commencement of the action to being in a third 
party who may be liable for all or part of the plaintiff’s claim. 

 
4) Rule 30.01 prescribes the time period, from the commencement of the action, during 

which depositions may be taken.  Similar references are made in Rule 31.01 (depositions 
upon written questions), Rule 33.01 (interrogatories to parties), Rule 34.02 (production 
of documents, etc.), and Rule 36.01 (requests for admissions). 

 
5) Rule 56 permits a motion for summary judgment any time after the expiration of thirty 

days from the commencement of the action. 
 
The date the defendant is served is also significant.  Rule 3 states in pertinent part: 
 
An action is commenced within the meaning of any statute of limitations upon such filing of a complaint, 
whether process be issued or not issued and whether process be returned served or unserved.  If process 
remains unissued for 90 days, or is not served within 90 days from issuance, regardless of the reason, 
the plaintiff cannot rely upon the original commencement to toll the running of a statute of limitations 
unless the plaintiff continues the action by obtaining issuance of new process within one year from 
issuance of the previous process or, if no process is issued, within one year of the filing of the complaint. 
 
2. Summons, Service and Return: 
 
Rule 4.01, TRCP, provides that upon the filing of the complaint the clerk shall promptly issue the 
required summons and cause it, with necessary copies of the complaint and summons, to be delivered 
for service to any person authorized to serve process (any person not a party and at least 18 years of age).  
The process server must also be identified by name and address on the return.   
 
Although there is no officially required form for a summons, Rule 4.02 provides what shall appear on 
the summons. The summons shall be issued in the name of the state of Tennessee, be dated and signed 

 
1 T.R.C.P. Rule 3. 
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by the clerk, and contain the name of the court and county, the title of action, and the file number.  The 
summons shall be directed to the defendant, shall state the time within which the Rules of Civil Procedure 
require the defendant to appear and defend, and shall notify the defendant that in case of failure to appear, 
a default judgment will be rendered for the relief demanded in the complaint.  The summons shall state 
the name and address of the plaintiff's attorney, if any; otherwise it shall state the plaintiff's address.  
T.C.A §26-2-114 adds the requirement that all leading process include notice to the defendant that 
Tennessee law provides a ten-thousand-dollar debtor's equity interest personal property exemption from 
execution or seizure to satisfy a judgment. 
 
Some clerks by local court rule may want to require lawyers to file a summons - not to toll the running 
of a statute of limitations, but rather to assist the clerk’s workload.  Other clerks may want to handle the 
chore themselves.  Either position is appropriate under Rule 3. "Commencement" for statute of 
limitations purpose would occur on the day the complaint is filed, regardless of the method chosen for 
preparation of a summons.   
 
Note that Rule 4.01, requires the clerk to issue a summons "promptly" once a complaint is filed (unless 
there is a waiver under Rule 4.07). According to the 2004 Advisory Commission Comment, substituting 
the word “promptly” for the word “forthwith” is intended to emphasize that the clerk must issue the 
summons contemporaneously with, or soon after, the filing of the complaint. It goes on to say that 
because Rule 4.01 (1) requires the clerk to “promptly” issue the summons and deliver it for service, the 
clerk is not permitted to delay issuing the summons (or delivering it for service) at the request of the 
plaintiff or plaintiff’s counsel.  Paragraph 4.01(3) provides that if a plaintiff or counsel for plaintiff 
(including third-party plaintiffs) intentionally causes delay of prompt issuance of a summons or service 
of a summons, filing of the complaint (or third-party complaint) will not toll any applicable statutes of 
limitation or repose. 
 
When process is served by mail, the original summons, properly endorsed, and the return receipt are 
filed with the clerk. [TRCP Rule 4.03 (2)] The 2000 Advisory Commission Comment to Rule 3, TRCP 
provides that a complaint filed by a pro se litigant, incarcerated in a correctional facility, is governed by 
the prisoner-filing provision in Rule 5.06, TRCP. 
 
The person serving the summons shall promptly make proof of service to the court and shall identify the 
person served and shall describe the manner of service. If a summons is not served within 90 days after 
its issuance, it shall be returned stating the reasons for failure to serve. The plaintiff may obtain new 
summonses from time to time, as provided in Rule 3, if any prior summons has been returned unserved 
or if any prior summons has not been served within 90 days of issuance2  When a summons is not served 
or not returned within ninety days of issuance, a plaintiff who wishes to rely upon the original 
commencement of the action as a bar to the running of a statute of limitations must obtain new process 
from time to time as provided in Rule 3.    
 
Depending on local practice, in some counties a court may not notify attorneys of a summons which has 
been returned not served for whatever reason.  In other counties it is up to the attorney to check on 
service. The clerk is not required to apprise the attorney regarding service. However, it is not a good 
practice to tell the plaintiff or plaintiff’s attorney that there has been proper service by telephone. A better 

 
2 TRCP Rule 4.03(1). 
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practice would be to email or fax the returned summons and let the plaintiff or the plaintiff’s attorney 
make that determination. 
 
Frequently, a complaint filed in the clerk's office requires service of process by publication for a non-
resident defendant.  It is the duty of the clerk to see that this is done according to law.  Publication for a 
non-resident defendant is used only where the address of the defendant is unknown and should allege 
that the residence of the defendant is unknown and cannot be ascertained upon diligent inquiry.3  The 
publication shall be for four consecutive weeks in the newspaper mentioned in the court order or 
otherwise designated by the rules of court.  It should contain the names of the parties, the style of the 
court in which proceedings are held, and the name of the place where the court is held.4 
 
Where publication is made for a non-resident defendant, it is the duty of the clerk to mail a copy of the 
complaint or, after the first publication, mail a copy of the newspaper clipping containing such 
publication to the non-resident defendant at his last known address.  It should be sent by certified or 
registered mail, return receipt requested.5 
 
Court clerks should be aware of a constitutional standard for publication afforded to indigents.  The 
leading case is Dungan v. Dungan, 579 S.W.2d 183, (Tenn. 1979) that provides for publication by 
posting of local notice in lieu of newspaper publication. 
 
A default judgment entered against a defendant who was never served with process deprives the 
defendant of the fundamental constitutional right of due process.6  Such a judgment is void and may be 
set aside under Rule 60.02(3) or by independent action. 
 
3. Filing Documents: 
 
The filing of documents for court records is a duty of central importance to the clerk's office.  Rule 5.06 
of the Tennessee Rules of Civil Procedure defines the process of filing with the court as follows: 
 
The filing of pleadings and other papers with the court as required by these rules shall be made by filing 
them with the clerk of the court, except that the judge may permit the papers to be filed with him, in 
which event he shall note thereon the filing date and forthwith transmit them to the office of the clerk.  
The clerk shall endorse upon every pleading and other papers filed with him in an action the date and 
hour of the filing.   
 
The Tennessee Code permits courts to accept for filing documents transmitted by facsimile in accordance 
with Supreme Court rules, but service by facsimile transmission is not permitted.7 TRCP Rule 5A sets 
forth the procedures for facsimile filing of papers. Each trial court office is required to have a dedicated 
telephone line for the clerk’s facsimile machine. Each document fax filed shall be accompanied by the 
uniform cover sheet which is provided in the comment to this Rule. No facsimile filing shall exceed 
______ pages, including the cover sheet and may not be split into multiple facsimile transmissions to 
avoid this page limitation. Rule 5A.02(4) sets forth documents that are not eligible for fax filing including 

 
3 T.C.A. §21-1-203(5). 
4 T.C.A. §21-1-204. 
5 T.C.A. §20-1-205. 
6 Tenn. Const. Art. I, §8; U.S. Const. Amend. V. 
7 See Advisory Commission Comments to Rule 5, Tennessee Rules of Civil Procedure. 
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any pleading or similar document for which a filing fee and/or litigation tax must be paid including, 
without limitation, a complaint commencing a civil action, an appeal from the General Sessions Court 
to the Circuit Court, and an appeal to a trial court from an inferior tribunal, board or officer; a summons; 
a will or codicil to a will; a bond; or any pleading or document requiring an official seal; and a notice of 
appeal. The clerk is not required to notify the sender that the fax filing has been received or that it has 
not been received in its entirety. 
 
Fax Filing – Rule 5A.02 
The facsimile transmission of an original document which is received in the original document’s entirety 
by the trial court clerk and filed by the clerk. 
The Trial Court Clerk shall accept papers for filing by facsimile transmission as provided in this rule.  
The Trial Court Clerk shall maintain a dedicated telephone line for the Clerk’s facsimile machine.  Any 
document filed by facsimile transmission shall be accompanied by the uniform cover sheet. 
The filing of the original document shall not be required after facsimile filing.  The sender shall retain 
the original document in the sender’s possession during the pendency of the action and shall produce 
such document upon request by the Court or any party to the action.   
The following documents shall not be filed in the trial court by facsimile: 
- Any pleading for which a filing fee or litigation tax must be paid (excluding the fax filing fee) including 

but not limited to a complaint commencing civil action, an appeal from the General Sessions Court 
to the Circuit Court, an appeal to a trial court from an inferior tribunal, board or officer 

- A summons 
- A will or codicil to a will, a bond or any pleading requiring an official seal 
- A confidential document that the court previously ordered to be filed under seal 
- A notice of appeal 

No facsimile filing shall exceed fifty (50) pages in length, including the cover sheet, unless authorized 
by the court, absent authorization a facsimile transmission exceeding 50 pages including the cover sheet 
shall not be filed by the clerk. A facsimile filing may not be split into multiple transmissions to avoid 
the page limitation. All documents shall comply with all applicable rules of court  
The Clerk is not required to notify the sender that the document has been received or that the document 
has not been received in its entirety.  This provision shall not relieve the Clerk of any notice requirements 
imposed by law or by the Court. 
 
SEE RULE 5A.03 regarding Effect of Facsimile Filing  
RULE 5A.04 – Facsimile Service Charge 
 
The sender of the facsimile shall pay to the trial court clerk a service charge for each filing in the amount 
of $5.00 plus $1.00 per page of the facsimile filing including the cover sheet. Payment shall be received 
by the trial clerk not later than 10 calendar days after the facsimile filing. This charge shall be paid by 
the sender and not be taxed as court costs with exception being if the sender is either a party who has 
been allowed to proceed on a pauper’s oath or an attorney for such party, charges shall be taxed as court 
cost. 
 
The question of whether or not a clerk should file documents received regardless of format, form or 
content is addressed in 15A Am. Jur.2d “Clerks of Court” §23 and 21 C.J.S. §251 as follows:   
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It is the official duty of the clerk of a court to file all papers in a cause presented by the parties, and to 
endorse the correct date of the filing thereon.  It is the duty of the clerk of the court, in the absence of 
instructions from the court to the contrary, to accept for filing any paper presented to him, provided such 
paper is not scurrilous or obscene, is properly prepared, and is accompanied by the requisite filing fee.  
Unless otherwise specifically authorized by statute, the duty of the clerk to file papers presented to him 
is purely ministerial and he may not refuse to perform such duty except upon order of the court.  When 
the statute requires the clerk to file all papers delivered to him to be filed, he is not concerned with the 
merit of the papers, nor with their effect and interpretation.  The clerk has no discretion in the matter of 
filing papers recognized by law as properly belonging in the record of causes.  It is not for the clerk to 
inquire into the purposes or contents of such papers, or into the circumstances giving rise to them or 
attending their preparation.  The power to make any decision as to the propriety of any paper submitted, 
or as to the right of a person to file such paper, is vested in the court, not the clerk. However, where a 
statute makes it the duty of the clerk to file a particular document, a judge is without authority to interfere 
with such filing.  (15A Am. Jur.2d "Clerks of Court" §23, Filing of Papers).   
 
Clerks should file all legal papers tendered and as a rule are not concerned with their merits.  (C.J.S. §21 
Filing of Papers 251) 
 
A 1998 Attorney General Opinion (98-210) states that while trial court clerks are not obligated to remain 
“on call” twenty-four hours a day, a court clerk should accept documents delivered to the clerk after 
hours. The determination of whether such documents are timely filed is a matter properly left to the 
discretion of the court. Therefore, should a litigant locate the court clerk at home or at some other non-
office location after business hours in an attempt to file papers with the court, the proper course of action 
would be for the clerk to accept the papers and defer to the court as to a determination of whether they 
should be deemed properly filed. 
 
4. Payment of Costs: 
 
T.C.A. 20-12-205 provides that no leading process shall issue unless the plaintiff gives security for the 
successful prosecution of the suit, or, in case of failure, for the payment of court costs and taxes that may 
be awarded against the party, unless in cases and instances specially excepted. In 2005 the fee statute 
was amended. T.C.A 8-21-401 applies to courts except those with a charter form of government for 
which T.C.A. 8-21-409 applies. T.C.A. 8-21-401 states that except as otherwise provided by law, the 
costs provided in this section in civil cases are chargeable and may be collected at the time the services 
are requested from the clerk or other officer of the court; however, nothing in this section should be 
construed to limit the ability of a party to initiate a judicial proceeding by filing a pauper’s oath. In 
actions for enforcement of contracts or breach of contract actions; injunctions; all torts, personal injury 
and property damage cases, including malpractice and wrongful death suits; employment discrimination 
suits; civil rights suits; tax disputes; special remedies; other property disputes; and any other type of 
actions not otherwise designated; and in workers compensation complaints, the attorney filing the action 
has the option to sign a cost bond, in lieu of the party paying the clerk’s fees at the time services are 
requested. The statute provided that in these cases the clerk shall not refuse to file an action where the 
attorney has opted to sign a cost bond and if the clerk does so, all costs in that action will be forfeited by 
the clerk. Refer to T.C.A. 8-21-401 et seq. for specific fees charged in civil cases. 
 
An exception is made to the requirement for a cost bond for the plaintiff who is a resident of Tennessee 
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and sues in forma pauperis.8 The person taking the pauper's oath must take and sign the following oath 
in writing in addition to filing an affidavit of indigency. 
 
T.C.A. §20-12-127(a) states any civil action may be commenced by a resident of this state without giving 
security as required by law for costs and without the payment of litigation taxes due by; 
 
 (1) Filing the following oath of poverty: 
 
 “I, ____________________, do solemnly swear under penalties of perjury, that owing to my 
poverty, I am not able to bear the expense of the action which I am about to commence, and that I am 
justly entitled to the relief sought, to the best of my belief.” and 
 
 (2) Filing an accompanying affidavit of indigency as prescribed by court rule. 
 
The filing of a civil action without paying the costs or taxes or giving security for the costs or taxes does 
not relieve the person filing the action from responsibility for the costs or taxes but suspends their 
collection until taxed by the court. 
 
The uniform civil affidavit of indigency document is appended to Supreme Court Rule 29. In cases where 
payment of the clerk’s fees would create a substantial hardship for a party, judges are encouraged to use 
the discretion provided in Rule 29 of the Supreme Court Rules to find that the party is indigent, even if 
that person does not meet the Legal Services Corporation’s poverty guidelines.9 Courts across the state 
differ in the sequence of events when a litigant files a civil affidavit of indigency. Some clerks file the 
case prior to having the judge sign the indigency order. Other clerks hold the paperwork until the 
indigency order is signed then file the case.  
 
5. Lien Lis Pendens: 
 
When any person, in any court of record, by declaration, petition, bill or cross bill, seeks to fix a lien lis 
pendens on real estate, or any interest in real estate, situated in the county of the suit, in furtherance of 
the setting aside of a fraudulent conveyance, of subjection of property under return of nulla bona, tracing 
a trust fund, enforcing an equitable vendor’s lien, or otherwise, that person shall file for record in the 
register’s office of the county an abstract, certified by the clerk, containing the names of the parties to 
the suit, a description of the real estate effected, its ownership and a brief statement of the nature and 
amount of the lien sought to be filed.10 
 
The purpose of the lis pendens lien is to warn all persons that the title to certain property is in litigation, 
and that they are in danger of being bound by an adverse judgment. 
 
The person requesting the lien will bring the lien lis pendens document to the clerk. The clerk should 
verify that the information on the document is the same as that which appears in the petition, bill or cross 
bill. There will be a place on the form for the clerk to sign certifying that the lawsuit exists and that the 
information in the lawsuit is what appears in the lien. The clerk is not certifying that the information is 
correct, only that it is what appears in the lawsuit. The person filing the lien will need the original 

 
8 T.C.A. §20-12-127 et.seq. 
9 T.C.A. §8-21-401. 
10 T.C.A. §20-3-101. 
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document or a certified copy to record in the Register of Deeds office. Some attorney’s request the 
original be returned to them, others do not. There is no guidance regarding whether the clerk should keep 
the original or a copy in the file.  
 
6. Issuing Subpoenas: 
 
Upon the request of a party, subpoenas for attendance at a hearing or trial shall be issued by the clerk of 
the court in which the action is pending.  According to TRCP 45, which governs issuance of a subpoena, 
this document must state the name of the court and the title of the action, and shall command each person 
to whom it is directed to attend and give testimony at the time and place and for the party therein 
specified.  The clerk shall issue a subpoena, or a subpoena for the production of documentary evidence, 
signed but otherwise in blank, to a party requesting it, who shall fill it in before service.  A subpoena 
may also command a witness to produce the books, papers, documents, or tangible things designated 
therein.  When there are two or more defendants in any case, civil or criminal, and a subpoena for 
witnesses or other process issues on application of only one of the defendants, the clerk shall mark 
thereon at whose instance it issued.11   
The court, upon a timely filed motion, may quash or modify a subpoena.  A subpoena may be served by 
any person authorized to serve process, or the witness may acknowledge service in writing on the 
subpoena.  
 
An effective subpoena for bank records will comply with the privacy and other provisions found in the 
Financial Records Privacy Act.12  These statutes were designed to protect the bank which holds the 
records and to protect the privacy of the customer. In cases where financial records are delivered to the 
Clerk in response to the subpoena, they should be enclosed in a sealed envelope. If they are not in a 
separate sealed envelope, the clerk should seal these records when received with the title and number of 
the action, the custodian producing the records and the date of the subpoena inscribed on the sealed 
envelope.  The sealed envelope should remain sealed until opened at the direction of the court in the 
hearing or otherwise by order.13 
 
7. Setting Cases for Trial: 
 
T.R.C.P 40 states that the courts shall provide by rule for the setting of cases for trial (a) without request 
of the parties but upon notice to the parties, or (b) upon request of a party and notice to other parties. 
Precedence shall be given to actions entitled thereto by any statute of the State of Tennessee. The 
Advisory Commission Comment says that the provisions of this Rule are directory only. The 
Commission felt that the circumstances as to the setting of local trial dockets are so varied that this matter 
must be left to the trial judges in each circuit or division. T.C.A. §20-8-101 et seq. provide general 
guidelines. 
 
8. Entry of Judgment: 
 
Entry of a judgment or an order of final disposition is effective when a judgment containing one of the 
following is marked on the face by the clerk as filed for entry: (1) the signatures of the judge and all 
parties or counsel, or (2) the signatures of the judge and one party or counsel with a certificate of counsel 

 
11 T.C.A. §18-1-107. 
12 T.C.A. §45-10-101 et seq. 
13 T.C.A. §45-10-112. 
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that a copy of the proposed order has been served on all other parties or counsel, or (3) the signature of 
the judge and a certificate of the clerk that a copy has been served on all other parties or counsel.  
 
Following entry of judgment, the clerk shall make appropriate docket notations and shall copy the 
judgment on the minutes, for failure to do so will not affect validity of the entry of judgment. When 
requested by counsel or pro se parties, the clerk shall forthwith mail or deliver a copy of the entered 
judgment to all parties or counsel. If the clerk fails to forthwith mail or deliver, a party prejudiced by 
that failure may seek relief under Rule 60. 
 
9. Exemplification (Pursuant to the Acts of Congress): 
 
The records and judicial proceedings of any court of any state, or their copies, shall be proved or admitted 
in other courts within the United States and its territories and possessions by the attestation of the clerk 
and seal of the court annexed, if a seal exists, together with a certificate of a judge of the court that the 
attestation is in proper form.  Such acts, records, and judicial proceedings so authenticated shall have the 
same full faith and credit in every court within the United States and its territories and possessions as 
they have by law or usage in the courts of such state, territory, or possession from which they are taken.14 
There is a form for this process which is often referred to as the “clerk and judge form.” 
 
 

 
 

 
14 28 United States Code Annotated §1738. 
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Conservatorship/Guardianship 
• The Basics  
• The Process of Appointment as conservator or Guardian  
• The Order Appointment as Conservator or Guardian   
• Example Forms       
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HANDBOOK FOR 
  

CONSERVATORSHIP/GUARDIANSHIP  
 
PART I: The Filing of the Petition, the Court Hearing, the Order of Appointment, and the 
Letters of Conservatorship/Guardianship 
 
 
CHANCERY COURT OF RUTHERFORD COUNTY, TENNESSEE 
 
JOHN A. W. BRATCHER, CLERK AND MASTER 
Revised:  June 2022  
 
 

INTRODUCTION: 
Why read this handbook? 

 
 

You are interested in filing a Conservatorship for an adult or a Guardianship for a 

minor. Like many people, you may never have been a Conservator or a Guardian of 

someone else before, and that’s why this guide was created. This Handbook has been 

designed by the Rutherford County Clerk and Master’s Office as a helpful reference, and it 

will cover general information regarding filing a case with the Rutherford County Chancery 

Court.  This Handbook is NOT intended to cover all the Tennessee laws governing 

Conservatorships and Guardianships.  The Court highly suggests consulting with an attorney 

for any questions regarding the filing of the petition, your responsibilities as Conservator or 

Guardian, and if possible, consult with an attorney before taking any legal action on your 

own. 
 
 
 
 
 
 
 

 

For an electronic version and further 
information visit our website at: 

www.rcchancery.com 

http://www.rcchancery.com/
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1. CONSERVATORSHIPS AND 
GUARDIANSHIPS: The Basics 

 
• Who is considered a person with a disability? 

A “person with a disability” means any person eighteen (18) years of age or older determined 
by the Court to need partial or full supervision, protection, and assistance by reason of mental 
illness, physical illness or injury, developmental disability, or other mental or physical incapacity. 
 

• Who is the Respondent? 

The person with a disability is often referred to as the Respondent in Conservatorships. 
 

• What is a Conservator? 

A Conservator is a person or entity appointed by the Court to provide partial or full supervision, 
protection and assistance to a Respondent. The person may be appointed as Conservator over 
the Respondent to manage medical affairs and activities of daily living; a Conservator of the 
property to manage the financial affairs of the respondent; or a Conservator over the person and 
property. The Court may appoint more than one person as Conservator, and the person are 
then called Co-Conservators. 
 

• What is a Fiduciary? 

A Fiduciary is a person who has been legally granted rights and powers to be exercised for the 
benefit of another person. For example, a personal representative of an estate is a Fiduciary; a 
Conservator of a person with a disability is a Fiduciary; a Guardian of a minor child is a Fiduciary; 
and a trustee of a trust is a Fiduciary. 
 

• What is a Guardian? 

A Guardian means a person or persons appointed by the Court to provide partial or full 
supervision, protection, and assistance of the person or property, or both, of a minor. 
 

• What are the Responsibilities of a Conservator or Guardian? 

As Conservator or Guardian, you have a double duty to both the Respondent and to the Court. 
You must always keep the best interests of the Respondent in mind.  You must report to the 
Court regularly and be ready to answer any questions.  Your responsibility as a Conservator or 
Guardian does not end until the court relieves you of your duties.  
 

• Who may file for a Conservatorship or Guardianship? 

Any person may file a petition for appointment of a Conservator or Guardian if he or she has 
knowledge of circumstances necessitating a Conservatorship or Guardianship. The persons 
having priority to be Conservator, subject always to the Court’s discretion, are: (1) the person(s) 
designated in writing by the person with the disability; (2) the person with the disability’s spouse; 
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(3) any child of the person with the disability; (4) closest relatives of the person with the disability; 
and (5) other persons. 
 

• Where do I file for Conservatorship/Guardianship? 

A Conservatorship or Guardianship must be filed in the county where the minor or individual 
with a disability resides. In Rutherford County, you can file a petition in the Clerk and Master’s 
office located on the fifth floor of the Rutherford County Judicial Building, and you can also in 
the Probate Court located at the Rutherford County Clerk’s office. In other counties, you can file 
a petition in any Probate Court or other court of appropriate jurisdiction in the county of residence 
of the alleged person with the disability or minor. If filing outside Rutherford County, check with 
the court clerk in the county where you intend to file to confirm which court hears 
Conservatorships and Guardianships. You are strongly advised to hire an attorney to assist you 
with this process. 
 

• Will I have to have a hearing to be appointed as Guardian or Conservator? 

Yes.  A hearing must be set before the Judge before a Guardian or Conservator can be 
appointed. 
 

• Is an examination by a doctor required? 
 

Yes. To establish a Conservatorship, you must prove that an individual is disabled by a clear and 
convincing legal standard, which is usually accomplished through a sworn statement by a 
physician, psychologist, or senior psychological examiner. (See T.C.A § 34-3-105) 

 
• Who pays the attorney fees to file a Guardianship or Conservatorship? 

 
The Respondent’s or minor’s fund may be used to pay for attorney services, AFTER obtaining 
court approval.  If the Respondent has very limited funds and/or receives public assistance, the 
Conservator may be able to qualify for free legal aid. 

 
• In Conservatorship proceedings, who protects the rights of the person with 

a disability? 
 

If the Conservatorship is already established, the Conservator is the one who protects the rights 
of the respondent. If the Conservatorship is being challenged by the individual with a disability, 
an Attorney ad Litem (“AAL”) will be appointed to represent the person with a disability upon 
their request, recommendation of the Guardian ad Litem or if it appears to the Court to be 
necessary to protect the rights of the person with a disability. 

 
• What is an Attorney ad Litem? 

 
An Attorney ad Litem (“AAL”) is an independent attorney the court may appoint to advocate on 
behalf of the person with the disability or the minor. The court shall appoint an Attorney ad Litem 
to represent the respondent on the respondent’s request, upon the recommendation of the 
Guardian ad Litem or if it appears to the court to be necessary to protect the rights or interests 
of the respondent. The Attorney ad Litem shall be an advocate for the respondent in resisting 
the requested relief. 
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• What is a Guardian ad Litem? 

A Guardian ad Litem (“GAL”) is a person the court may appoint to impartially investigate the 
facts of the case and make a report and recommendation to the Court on whether a fiduciary 
should be appointed and whether the proposed fiduciary is the appropriate person to serve. 
Unlike the AAL, the GAL is not an advocate for the Respondent or any other party to the case. 
The Guardian ad Litem serves as an agent of the Court and has a duty to report and recommend 
whether a Conservator/Guardian should be appointed and whether the proposed 
Conservator/Guardian is appropriate. (See T.C.A § 34-1-107) 
 

• What are Letters of Conservatorship/Guardianship? 

The appointment as a Conservator or Guardian becomes effective upon the entry of an order 
by the Court appointing a Conservator or Guardian, administration of the statutory oath, and the 
posting of a bond, if required.  The only effective evidence of appointment of a Conservator or 
Guardian are Letters of Guardianship or Conservatorship duly issued by the Clerk and Master. 
The Letters of Conservatorship/Guardianship must recite the specific powers to be exercised by 
the Conservator/Guardian and the specific rights retained by the person with a disability; or the 
have the order attached with the same information. (See T.C.A § 34-1-129) 
 

• How do I terminate or modify a Conservatorship or Guardianship? 
 

A Conservator may be discharged or have Conservatorship duties modified when the Court 
determines by a preponderance of the evidence that the respondent is no longer disabled or 
that it is in the respondent’s best interest to do so. Death or reaching the age of majority does 
not automatically terminate the Conservatorship/Guardianship. The Court may also remove or 
modify a Conservator or Guardian on grounds the Conservator or Guardian has not performed 
as required by law or does not act in the respondent’s best interests. 

 
• Can the person with a disability asks for the Conservatorship to be 

terminated or modified? 
 

Yes.  The Respondent or any interested person may petition the Court at any time for termination 
or modification of the Conservatorship.  If the Respondent is making the request, it may be 
communicated by simply calling the Clerk’s Office or an informal letter.  The Court may require 
a medical or psychological evaluation prior to a hearing on such a request or petition.  
 

• Who supports the spouse or minor children of the person with a disability? 

The appointment of a Conservator does not automatically terminate a person with the disability’s 
duty to support a spouse or minor children. The Court may establish the amount of financial 
support to which a spouse or children are entitled. 
 

• Are Conservators and Guardians required to file any documents with the 
court? 

 
Yes. A status report is required to be filed each year. Other documents such as an inventory, 

bond, accountings, and a property management plan will be required by the 
Conservator/Guardian unless the requirement is waived by the Judge. (See T.C.A § 34-1-111) 
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• Where do I locate the documents to file with the court? 
 

Many of the forms that are necessary to file with the court may be found in this Handbook and 
on the Rutherford County Clerk and Master’s website: www.rcchancery.com.  Consult with your 
attorney if you are unsure how to proceed. 

 
• When is the Annual Status Report due? 

The first Annual Status report is due six (6) months after the date of your appointment as 
conservator, and it cannot be waived. An Annual Status report is due twelve (12) months from 
the date of the first Annual Status Report and every twelve (12) months thereafter. The status 
report form is a form you can download from the Clerk and Master’s website (see above). The 
Conservator/Guardian is required to include with each status report a statement concerning the 
physical or mental condition of the respondent, which statement shall demonstrate to the court 
the need, or lack of need, for the continuation of the fiduciary’s services. 
 

• When are the Annual Accountings due? 
An Interim Annual Accounting is due six (6) months after the date of appointment as 
Conservator/Guardian. Annual Accountings are due twelve (12) months from the date of 
appointment as Conservator/Guardian and every twelve (12) months thereafter. 

 
• When is the Inventory due? 

 
The Inventory is due sixty (60) days form the date of your appointment as Conservator/Guardian 
unless it was separately stated as an Inventory in the petition. 

 
• What is the difference between a Property Management Plan and an 

Inventory? 

The Property Management Plan is a Court approved budget that tells the Court how the 
Conservator/Guardian will manage the respondent’s assets, pay for the respondent’s needs, 
and how the Conservator/Guardian plans on investing any remaining assets. If not approved at 
the time of appointment as Conservator/Guardian, the Property Management Plan must be filed 
within sixty (60) days of the order of appointment. The Inventory is a complete list of the 
respondent’s personal property, real property, and income. The inventory tells the Court all that 
the Respondent or minor possesses. 
 

• Who do I contact if I need help completing the accounting? 

Contact your attorney if you need assistance with your accounting.  The accounting forms can 
be found in Part II of this Handbook, and on the Clerk and Master’s website at 
www.rcchancery.com. 
 

• What is a Conservator/Guardian surety bond? 

A (Conservator/Guardian) surety bond provides financial compensation to the 
Conservatorship/Guardian estate should the Conservator/Guardian fail to properly exercise their 
financial fiduciary duty. The cost of the premium for the bond is paid out of the assets of the 

http://www.rcchancery.com/
http://www.rcchancery.com/
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Respondent. The Court sets the bond amount based on the approximate value of the property 
and annual income of the Respondent. The bond amount can increase or decrease over time if 
the assets of the estate change.  
 

• How does the court oversee the activities of a Conservator/Guardian? 
 
Certain transactions of the Conservator or Guardian may only be taken with specific court 
approval.  Conservator fees and attorney’s fees are also subject to court approval.  Always 
contact your attorney and the Clerk’s office if you have any questions regarding seeking court 
approval before you spend the Respondent’s or the minor’s money. 

 
• What rights does the Respondent have once a Petition to appoint a 

Conservator is filed? 
 

The Respondent has a right to demand a hearing on the issue of disability, present evidence, 
testify, and choose witnesses, and attend any hearings.  The Respondent may request an 
Attorney ad Litem be appointed to advocate for his/her interests.  The Respondent has a right 
to appeal the final decision on the Petition, and request a protective order of the Court for 
Respondent’s financial and/or health information to be protected, if not already protected under 
T.C.A § 34-3-105(f). 
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2. THE PROCESS OF APPOINTMENT AS 
CONSERVATOR OR GUARDIAN 

T. C. A. §34-3-104 
 

• What is the first step to filing a Conservatorship or Guardianship? 
 
A Petition to appoint a Conservator or a Guardian is filed in the county where the 
individual resides. A sample Petition is included with this Handbook, and the Court 
suggests speaking with an attorney regarding help filling out and preparing the Petition 
to file (See T. C. A. §34-3-104).  The Rutherford County Clerk and Master’s office cannot 
provide you with any legal advice. 
 

• How much is the court filing fee? 
 
The filing fee is $324.50, and the fee is made payable to the Rutherford County Clerk 
and Master’s office by the person filing the Petition.  Once the Conservatorship or 
Guardianship is established, the Petitioner may ask the court for reimbursement from 
the Respondent’s estate for the filing fee. 

 
• What happens after the Petition is filed? 

 
You will work with the Clerk to schedule a hearing date, no less than five days and no 
more than sixty days, from the date the Petition is filed with the Clerk. In a 
Conservatorship case, the Clerk will issue a Summons to the Respondent that will be 
served by a Guardian ad Litem, if one shall be appointed.  If there is no Guardian ad 
Litem, the Petitioner will serve the Respondent with the Summons and a Notice of 
Hearing prepared by the Clerk of the court’s hearing date.  The Clerk will then notify all 
the parties listed on the Petition as Next of Kin with a Notice of Hearing by Certified Mail.  
 

• What happens if the Respondent contests the Conservatorship when 
he/she is served? 

 
The Court is obligated to appoint an Attorney ad Litem.  The Attorney ad Litem is a 
lawyer appointed to represent the individual and advocate for his/her wishes and best 
interests. 

 
• What happens at the hearing? 

 
The hearing is held at the courthouse before the Judge, and the Petitioner will present 
evidence on the need for a Conservator or Guardian.  If appointed, the Guardian ad 
Litem and Attorney ad Litem will also appear at the hearing.  The Respondent has a 
right to be present and to heard if he/she desires. The Judge will weigh evidence and 
make a determination of the need for a Conservator or Guardian and will sign an Order 
appointing a Conservator or Guardian. 
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3. THE ORDER OF APPOINTMENT AS 
CONSERVATOR OR GUARDIAN 

T. C. A. §34-3-107 and T. C. A. §34-2-105 
 

• Who prepares the Order for the Judge to sign? 
 

If the Court determines a Conservator or Guardian is needed, the attorney representing 
the Petitioner will prepare the Order for the Judge’s signature.  If there is no attorney, 
and you are representing yourself, you will need to prepare the Order to reflect the ruling 
for the Judge to sign.   
 

• What must be included in the Order Appointing a Conservator (T. C. A. §34-
3-107)? 

 
The Order shall name the Conservator or Co-Conservators, list the powers removed from the 
Respondent and those to be vested in the Conservator, as well as, any limitations in the 
Conservator’s powers.  If the Conservator will be managing the Respondent’s finances and 
property, the Order must set the amount of the Conservator’s bond, (unless waived by the 
Judge), approval of the Property Management Plan, and state if Annual Accountings are due. 
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The rights of the Conservator may include, but are not limited to: 
 
(A) The right to give, withhold, or withdraw consent and make other informed decisions relative 
to medical and mental examinations and treatment; 
(B) The right to make end of life decisions: 

(i) To consent, withhold, or withdraw consent for the entry of a "do not resuscitate" order or 
the application of any heroic measures or medical procedures intended solely to sustain life 
and other medications; and 
(ii)To consent or withhold consent concerning the withholding or withdrawal of artificially 
provided food, water, or other nourishment or fluids; 

(C) The right to consent to admission to hospitalization, and to be discharged or transferred to 
a residential setting, group home, or other facility for additional care and treatment; 
(D) The right to consent to participate in activities and therapies which are reasonable and 
necessary for the habilitation of the respondent; 
(E) The right to consent or withhold consent to any residential or custodial placement; 
(F) The power to give, receive, release, or authorize disclosures of confidential 
information; 
(G) The right to apply for benefits, public and private, for which the person with a 
disability may be eligible; 
(H) The right to dispose of personal property and real property subject to statutory and judicial 
constraints; 
(I) The right to determine whether or not the respondent may utilize a Tennessee driver license 
for the purpose of driving; 
(J) The Respondent shall have the right to make everyday purchases for her own personal 
needs including food, clothing, and entertainment within the parameters set forth in this order; 
(K) The right to enter into contractual relationships; 
(L) The right to execute instruments of legal significance; 
(M) The right to pay the Respondent’s bills and protect and invest the Respondent’s income and 
assets; 
(N) The right to prosecute and defend lawsuits;  
(O) The right to execute, on behalf of the respondent, any and all documents to carry out the 
authority vested above; and 
(P) The right to communication, visitation, or interaction with other persons, including 
the right to receive visitors, telephone calls, or personal mail. 
 

• What must be included in the Order Appointing a Guardian? (T. C. A. §34-
2-105) 
 
The Order to Appoint a Guardian for a Minor shall include the name of the Guardian(s). 
If the Guardian is to manage the minor’s property, the Order shall set the amount of the 
Guardian’s bond, unless waived by the Court, and approval of the Property Management 
Plan.  The Order shall state any other authority or direction the Court determines is 
appropriate to properly care for the person and property of the Minor.   
 

• What happens after the Order is signed and the bond (if required) is filed 
with the Court? 

 
You will need to come into the Clerk’s office to have the Letters of 
Conservatorship/Guardianship issued. This is a separate document from the Order, and 
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the Letters of Conservatorship/Guardianship are evidence of the authority to act as 
Conservator or a Guardian.  Please read your letters very carefully. The Clerk will then 
give you a copy of the Conservatorship and Guardianship Handbook and notify you of 
the timelines for filing your required Annual Accountings or Annual Status Reports with 
the Court. 
 

• When would the Letters of Conservatorship/Guardianship be used? 
 

You will need the Letters of Conservatorship/Guardianship to set up or transfer bank 
accounts, to apply for Social Security or become the Social Security Representative 
Payee for benefits.  You may also be asked to present your Letters of 
Conservatorship/Guardianship to medical professionals or any educational/assistance 
program in which the Respondent is enrolled. 
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****EXAMPLE**** 
 
IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
IN RE:  _________________________   CASE NO. _______________ 

RESPONDENT 
 
 
PETITION FOR APPOINTMENT OF CONSERVATOR 
T.C.A. § 34-3-104 
 
 
TO THE HONORABLE CHANCELLOR OF THE CHANCERY COURT OF RUTHERFORD 
COUNTY, TENNESSEE: 
 
 Comes now the Petitioner, [name of Petitioner], and files this petition for the appointment 

of a conservator of [name of Respondent], and would show to the Court as follows: 

1. The name, date of birth, residence and mailing address of the Respondent is as 

follows: 

Name: __________________________________ 
Date of Birth: _____________________________ 
Residence: ______________________________ 
Mailing address: __________________________ 

 
2. Upon information and belief, the Petitioner avers that the Respondent is a person 

who by reason of advanced age and/or mental infirmity is unable to manage his/her own affairs.  

Specifically, [include case specific issues] more particularly described in the sworn medical 

examination report of his/her treating physician which is attached hereto. 

3. The name, age, residence and mailing address, relationship of the Petitioner, and 

statement of any felony or misdemeanor convictions of the Petitioner, if any, is as follows: 

Name: ____________________________________ 
Age:  _____________________________________ 
Residence: ________________________________ 
Mailing address: ____________________________ 
Relationship to respondent: ___________________ 



 
 
 

134  

 
A statement of any felony or misdemeanor convictions of the Petitioner, if any: 
______________________________________  

 
4. The Petitioner is seeking to have himself/herself appointed Conservator of the 

Respondent.  [In the event that the proposed Conservator and the Petitioner are not the same 

person, then the name, age, mailing address, relationship to the Respondent, and statement 

of any felony or misdemeanor convictions, if any, should be included in this paragraph.  Also, 

the proposed Conservator should sign a statement acknowledging that he or she is aware of 

the petition being filed and his/her willingness to serve as conservator.] 

Attached to this Petition are current copies of the following reports on the Proposed 

Conservator:  

a. A search of the department of health’s registry of persons who have abused, 

neglected, or misappropriated the property of vulnerable persons, established 

by tile 68, chapter 11, part 10; 

b.  A search of the national sex offender registry maintained by the United State 

Department of Justice. 

5. The name, mailing address, and relationship of the closest relative(s) of the 

Respondent are as follows: 

Name: ________________________________________________________ 
Mailing address: ________________________________________________ 
Relationship to Respondent: ________________________ 
 
 
[Be sure to include any person or institution having care or custody of the Respondent, 

or with whom the Respondent is living.  If the Respondent has no living spouse, child, parent, 

or sibling, then the Petition shall so state and more remote relatives are not to be listed. If any 

of the children of the Respondent are deceased, and the Respondent has surviving children, 
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then the surviving children, even if they are minors, should be listed since they are included in 

the definition of “closest relatives of the Respondent” according to the Tennessee law of 

intestate succession.] 

6. [Describe here the facts supporting the Petitioner’s allegation that the Respondent 

is in need of a Conservator.]  

7.  The Respondent’s treating physician or psychologist’s name is [doctor’s name and 

location]. A copy of [doctor’s, psychologist’s, or senior psychological examiner’s name] sworn 

medical examination report is attached to this Petition [or will be filed before the hearing] and 

incorporated herein by reference.  [If the Respondent has not been examined within ninety (90) 

days prior to the filing of the Petition, or if he/she cannot be examined or refuses to be 

voluntarily examined, the Petitioner can request the Court to enter an Order for the Respondent 

to submit to an examination by a physician, who is identified in the Petition as the Respondent’s 

physician, or where appropriate, a psychologist selected by the Court.] 

8. The rights of the Respondent to be removed from the Respondent and transferred 

to the Conservator are _______________________________. [The rights the court may 

remove may include, but are not limited to, the right to vote, dispose of property, execute 

instruments, make purchases, enter into contractual relationships, hold a valid Tennessee 

driver’s license, give or refuse consent to medical and mental examinations and treatment or 

hospitalizations, do any other act of legal significance the Court deems necessary or advisable.]   

9. [If the Petition is requesting the Conservator to manage the property of the 

Respondent, this Petition shall also contain all the financial information that is known to the 

Petitioner.  Include a list of all of the property of the Respondent along with the approximate 

fair value.  Also, include a list of the source, amount, and frequency of Respondent’s income.  

These may include, but are not limited to, any social security, pension or retirement payments, 
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annuity payments, disability payments, rental income, and interest on investments or 

dividends.] 

The list of the usual monthly expenses of the Respondent are as follows: 

_________________________________________________________. 

[These may include, but are not limited to, mortgage or rent payments, costs of care at nursing 

home, utility bills, groceries, taxes and insurance, clothing and incidentals, or past due medical 

bills.] 

10. [Describe how the income and expenditures have been handled up to this point, 

either by the Respondent or someone acting on their behalf, and why this arrangement is no 

longer feasible. Include a description of the proposed plan for the management of the 

Respondent’s property. If the financial information about the Respondent is unknown at the 

time of filing the Petition, a request shall be made for the Court to enter an Order authorizing 

the Petitioner to investigate the Respondent’s property. A request can also be made for a 

Guardian ad Litem, Conservator, or Attorney ad Litem to be appointed with specific expertise 

in matters the Respondent may be facing.] 

11. [Describe the specific rights being requested to be assumed by Petitioner, including 

control of assets and decision-making capabilities, and the specific powers to be retained by 

the person with the disability. Also included should be information regarding the living 

arrangements of the Respondent and any changes to that as requested, any changes in the 

current investment selections, and the proposed disposal of any assets and the reason 

therefore. A separate property management plan should be submitted for approval unless 

specifically waived by the Court.] 

WHEREFORE, PREMISES CONSIDERED, PETITIONER PRAYS: 
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1. That proper notice and process be served upon the Respondent, [Respondent’s 

name],  by the Guardian ad Litem [if asking for Guardian ad Litem to be waived by the Court, 

then Petitioner will be responsible for service to the Respondent] in accordance with T. C. A. 

§34-1-108, and that notice by certified mail with return receipt requested be given to the closest 

relatives and upon the person or institution, if any, having care and custody of the Respondent 

or with whom the respondent is  living in accordance with T. C. A. §34-1-106; 

2. That this Court appoint [The Petitioner may ask the Court to waive or appoint] a 

Guardian ad Litem to investigate the facts and report to the court as instructed by the statute 

and any order of the court; pursuant to T.C.A. § 34-1-107. The guardian ad litem serves as an 

agent of the court, and is not an advocate for the respondent or any other party; 

3. The Petitioner, pursuant to T.C.A. § 34-3-104 (10), requests a Guardian ad Litem 

with specific experience or expertise in this matter as it is warranted by the circumstances. [If 

Petitioner is asking for a Guardian ad Litem to be appointed.] 

4. That at a hearing of this cause, the Court appoint the Petitioner as Conservator 

of the person and property of the Respondent, [Respondent’s name], upon furnishing bond in 

the amount of $ __________________________, [The Petitioner may ask the Court to waive 

the bond requirement]; pursuant to T. C. A. § 34-1-105; 

5. That this Court approve the Property Management Plan and authorize the 

Petitioner to expend such funds from the Respondent’s assets and income as may be 

appropriate under the circumstances; pursuant to T. C. A. §§ 34-1-110 and 34-1-115; 

6. That the Petitioner have such other and further general relief to which he may be 

entitled. 

       
       [NAME OF PROPOSED CONSERVATOR] 
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ATTORNEY INFORMATION 
        
 
STATE OF TENNESSEE 
COUNTY OF RUTHERFORD 
 
 I, _______________, state under oath that the facts set out in the foregoing petition are 

true to the best of my knowledge, information and belief. 

        
       [NAME OF PROPOSED CONSERVATOR] 
  

 

SWORN TO AND SUBSCRIBED before me this the _____ day of 

___________________________, 20___. 

       
       NOTARY PUBLIC 
 
My commission Expires: 
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****EXAMPLE**** 
 
 
IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
IN RE:  _________________________   CASE NO. _______________ 

   MINOR / RESPONDENT 
 
 
AFFIDAVIT OF PHYSICIAN 
T.C.A. § 34-3-105 
 
STATE OF TENNESSEE 
COUNTY OF RUTHERFORD 
 
 I, the undersigned physician (or psychologist or senior psychological examiner) state 
under oath as follows: 
  

1. I am a duly licensed and practicing physician (or psychologist or senior 

psychological examiner) engaged in the active practice of medicine in Rutherford County, 

Tennessee. 

2. I am personally familiar with the medical history and current condition of 

[Respondent’s name], and have personally examined him/her within ninety (90) days hereof.  

His/her history, current condition, and a summary of his/her disability is explained more fully in 

the medical report which was prepared under my supervision and which is attached to this 

affidavit and incorporated herein by reference. 

3. I am of the opinion that [Respondent’s name] is a disabled person and is unable 

to manage his/her personal and financial affairs.  I recommend that a conservator be appointed 

for those purposes. 

This the ____ day of ___________________________, 20____. 

      
       [PHYSICAN’S NAME]  
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 SWORN TO AND SUBSCRIBED before me this the _______ day of 

____________________________, 20____. 

 

 

       
       NOTARY PUBLIC 
 
 
My commission expires: 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

NOTE:  T. C. A. §34-3-105 states 
that the affidavit may be signed by a 
“physician, or where appropriate, a 
psychologist, or senior psychological 
examiner.”  
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****EXAMPLE**** 

 
IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
 
IN RE:  _________________________   CASE NO. _______________ 

 MINOR 
 
 
 
 
PETITION FOR APPOINTMENT OF GUARDIAN OF A MINOR 
T.C.A. § 34-2-104 
 
 
TO THE HONORABLE CHANCELLOR OF THE CHANCERY COURT OF RUTHERFORD 
COUNTY, TENNESSEE: 
 
 Comes now the Petitioner, [name of Petitioner], and files this petition for the appointment 

of a Guardian of [name of Minor child], and would show to the Court as follows: 

1. The name, date of birth, residence and mailing address of the Minor Child is as 

follows: 

Name: ______________________________ 
Date of Birth:  ________________________ 
Residence: __________________________ 
Mailing address: ______________________ 
 
The name, age, residence, mailing address and relationship of the Petitioner is as 

follows: 

Name: _______________________________ 
Date of Birth: __________________________ 
Residence: ____________________________ 
Mailing Address: ________________________ 
Relationship to Minor Child: _______________ 
 
[If the proposed Guardian is someone other than the Petitioner, list the name, age, 



 
 
 

142  

mailing address, and relationship of the proposed Guardian, and include a statement signed 

by the proposed Guardian acknowledging awareness of the Petition and willingness to serve.] 

 
2. The name, mailing address, and relationship of the closest relative(s) of the Minor 

Child are as follows: 

Name: ____________________________________ 
Mailing address: ____________________________ 
Relationship to Respondent: __________________ 

 
[Be sure to include any person or institution having care or custody of the Minor Child, 

or with whom the Minor Child is living.  If the Respondent has no living parent or sibling, then 

the Petition shall so state and more remote relatives are not to be listed.] 

3. [Explain here the reason(s) for seeking appointment of a Guardian.]  

4. [If the Petition is requesting the Guardian to manage the property of the Respondent, 

this Petition shall also contain all the financial information that is known to the Petitioner.  

Include a list of all the property of the Respondent along with the approximate fair value.  Also, 

include a list of the source, amount, and frequency of Respondent’s income.  These may 

include, but are not limited to, any social security, pension or retirement payments, annuity 

payments, disability payments, rental income, and interest on investments or dividends.] 

5. The list of the usual monthly expenses of the Respondent are as follows:  

_________________________________________________________. 

6. [These may include, but are not limited to, mortgage or rent payments, costs of care, 

utility bills, groceries, taxes and insurance, clothing and incidentals, or past due medical bills.] 

7.  The list of the usual monthly expenses of the Respondent are as follows: 

_________________________________________________________. 

[These may include, but are not limited to, mortgage or rent payments, costs of care at nursing 
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home, utility bills, groceries, taxes and insurance, clothing and incidentals, or past due medical 

bills.] 

8. [Describe how the income and expenditures have been handled up to this point, 

either by the Respondent or someone acting on their behalf, and why this arrangement is no 

longer feasible. Include a description of the proposed plan for the management of the 

Respondent’s property if a Guardian is appointed.] 

9.  [If the financial information about the minor is unknown to the Petitioner, you may 

request here for the Court to enter an Order authorizing the Petitioner to investigate the minor’s 

property.] 

WHEREFORE, PREMISES CONSIDERED, PETITIONER PRAYS: 

7. That notice by certified mail with return receipt requested be given to the closest 

relatives and upon the person or institution, if any, having care and custody of the Respondent 

or with whom the respondent is living in accordance with T. C. A. §34-1-106; 

8. That this Court appoint [The Petitioner may ask the Court to waive or appoint] a 

Guardian ad Litem to investigate the facts and report to the court as instructed by the statute 

and any order of the court; pursuant to T.C.A. § 34-1-107. The Guardian ad Litem serves as 

an agent of the court, and is not an advocate for the respondent or any other party; 

9. That at a hearing of this cause, the Court appoint the Petitioner as Guardian of 

the person and property of the Respondent, [Respondent’s name], upon furnishing bond in the 

amount of $ __________________________, [The Petitioner may ask the Court to waive the 

bond requirement]; pursuant to T. C. A. § 34-1-105; 

10. That this Court approve the Property Management Plan and authorize the 

Petitioner to expend such funds from the Respondent’s assets and income as may be 

appropriate under the circumstances; pursuant to T. C. A. §§ 34-1-110 and 34-1-115; 
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11. That the Petitioner have such other and further general relief to which he may be 

entitled. 

       
       [NAME OF PROPOSED GUARDIAN] 
 
 
 
ATTORNEY INFORMATION 
        
 
STATE OF TENNESSEE 
COUNTY OF RUTHERFORD 
 
 I, _______________, state under oath that the facts set out in the foregoing petition are 

true to the best of my knowledge, information and belief. 

        
       [NAME OF PROPOSED GUARDIAN] 
  

SWORN TO AND SUBSCRIBED before me this the _____ day of 

___________________________, 20___. 

       
       NOTARY PUBLIC 
 
My commission Expires: 
 
 
 
____________________________________________  
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***EXAMPLE*** 
 
IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
 
IN RE: ________________    CASE NO. ____________  

Respondent 
 
 
ORDER APPOINTING GUARDIAN AD LITEM 
 
 
 This cause came on to be heard upon the sworn petition of the Petitioner(s), filed herein 

for the appointment of a Conservator or Guardian of the Respondent; and upon the entire 

record in this cause from all of which it appearing to the Court that a guardian ad litem should 

be appointed as an agent of the Court to impartially investigate the facts and make a report 

and recommendation to the Court, 

 IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED: 

1. That _______________________, a lawyer licensed to practice in the State of 

Tennessee, be and is hereby appointed guardian ad litem in this cause; 

2. That the said Guardian Ad Litem shall investigate the facts and report to the Court 

as instructed by statute (T.C.A §37-1-107), as well as recommendations to the Court 

as to whether a fiduciary should be appointed for the respondent, whether the 

proposed fiduciary is the appropriate person to be appointed; 

3. That the said Guardian Ad Litem shall investigate the physical and  

mental capabilities of the respondent and shall include: 

(i) An in-person interview with the respondent; 

(ii) A review of the sworn report of the report of the  

physician, psychologist, or senior psychological examiner to verify 
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that the sworn statement contains; (a) a detailed description of the 

respondent’s physical or mental conditions or both that may render 

the respondent a person with a disability; and (b) a detailed 

description of how the respondent’s physical or mental conditions 

or both may impair he respondent’s ability to functions normally. 

4. That the said guardian ad litem shall investigate;  

(i) the nature and extent of the respondent’s property if applicable;  

(ii) the financial capabilities and integrity of the proposed fiduciary if 

applicable. In evaluating the financial capabilities and integrity of 

the proposed fiduciary, the guardian ad litem may take such actions 

as directed by the court and as the guardian ad litem deems 

necessary, which may include but are not limited to: 

(a) Obtaining and reviewing the proposed fiduciary’s credit 

report; 

(b) Inquiring into whether and to what extent the proposed 

fiduciary has previous experience in managing assets of the 

same or similar type and value as the respondent’s assets; 

(c) Inquiring into how the proposed fiduciary plans to manage 

the respondent’s assets; 

(d) Inquiring into how the proposed fiduciary has previously 

borrowed funds from the respondent or received any 

financial assistance or benefits from the respondents; and 
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(e) Interview any persons with knowledge and review any 

documents pertinent to the financial capabilities and integrity 

of the proposed fiduciary.               

5. That the said Guardian Ad Litem be and is hereby granted access to the records of 

the Respondent in any financial institution and to review any medical records 

pertaining to the Respondent; and that the Guardian Ad Litem shall be permitted to 

discuss the Respondent’s physical and mental condition with any physician, 

psychologist, or other health care provider who may have pertinent information;  

6. That the Guardian Ad Litem owes a duty to the Court to impartially investigate to 

determine the facts and report the facts to the Court.  The Guardian Ad Litem is not 

an advocate for the Respondent, and 

7. That the Guardian Ad Litem shall make a written report to the court at least three 

(3) days prior to the date set for hearing the matter. The report shall specifically 

state whether the respondent wants to contest (i) the need for a fiduciary, (ii) merely 

the person to be the fiduciary, or (iii) neither. If the respondent wants to contest any 

portion of the proceeding and the guardian ad litem’s opinion is that there should 

be a fiduciary appointed, the guardian ad litem shall identify the adversary counsel 

or indicate there is none and request the appointment of an attorney ad litem. If the 

Guardian Ad Litem recommends that a fiduciary should be appointed, he/she shall 

recommend whether the proposed fiduciary should be appointed or if someone 

else, identified by the Guardian Ad Litem. 
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IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
 
IN RE:  
THE CONSERVATORSHIP OF     CASE NO. ________ 
_________________________      

 
 
ORDER APPOINTING ATTORNEY AD LITEM 
 
 
 This cause came on to be heard upon the sworn petition of the Petitioner(s), filed herein 

for the emergency appointment of a Conservator or Guardian of the Respondent; and upon the 

entire record in this cause from all of which it appearing to the Court that an Attorney ad Litem 

should be appointed to represent the Respondent in the proceeding pursuant to T.C.A §34-1-

132. 

 IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED: 

1. That __________________, a lawyer licensed to practice in the State of 

Tennessee, be and is hereby appointed Attorney ad Litem in this cause 

 

***EXAMPLE – TO BE SUBMITTED AT COURT HEARING*** 
 
 
IN THE CHANCERY COURT IN RUTHERFORD COUNTY, TENNESSEE 
 
 
 
 

 IN RE:  _________________________   CASE NO. _______________ 
RESPONDENT  

 
 
This order, without letters of conservatorship, is not effective evidence of conservatorship   
authority. (T.C.A. § 34-1-109 (a).) 
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ORDER APPOINTING CONSERVATOR 
T.C.A. §§ 34-3-107 
 
 This cause came on to be heard upon the sworn Petition of Name of Petitioner, the 

Report of the Guardian Ad Litem, the medical report of (Name of Physician or Psychologist or 

Senior Psychological Examiner), the sworn testimony of the Petitioner and the Guardian Ad 

Litem on      (Date)      and representations of counsel, the Court finds the following: 

A. The Respondent has been properly served. 

B. All persons entitled to notice of this proceeding have been properly notified. 

C. The Respondent is a resident of Rutherford County, Tennessee. 

D. The Guardian Ad Litem has filed a report recommending appointment of a 

Fiduciary for the person and property of the respondent; appointment of the proposed 

Fiduciary. 

E. The Respondent is a disabled person; owns property requiring supervision; 

and should have a conservator appointed. 

F. The proposed Fiduciary is a fit and proper person to be named conservator 

of the person and property of the Respondent. 

G. The property management plan proposed by the Fiduciary is acceptable and 

should be adopted (if waived, put here that the requirement for a property management plan is 

waived.) 

H. (If bond is waived) It is in the best interests of the Respondent that bond for 

the Fiduciary be waived because (state the reason). (See T.C.A. § 34-1-105.) 

I. The Conservator shall file timely Annual Accountings with the Court. (If Annual 

Accountings are waived, put that timely Annual Status Reports shall be filed.) 
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Based on these findings, the Court Orders that: 

1. On making the required bond, Conservator’s name is appointed Conservator of 

the person and property of name or the Respondent, and Letters of Conservatorship shall be 

issued to evidence this appointment by the Clerk of the Court. 

2. Bond is set in the penal sum of $_________________ (or bond is waived.) 

3. The rights of the Respondent to be transferred to the Conservator are as follows: 

(List the powers removed from the respondent and those to be vested in the 

Conservator. To the extent not specifically removed, the respondent shall retain 

and shall exercise all of the powers of a person without a disability.) T.C.A. §34-

3-107 

4. The Fiduciary is authorized to invest the Respondent’s assets as described in 

and pay the expenses enumerated in the property management plan which is incorporated by 

reference herein. 

5.  The Fiduciary shall not spend the Respondent’s assets or income for any 

purpose not enumerated in the property management plan, shall not sell any asset of the 

Respondent without prior Court approval and shall not change the investment of the 

Respondent’s assets without prior Court approval except to the extent described in the 

approved property management plan. 

6. The fee of the Guardian Ad Litem is set at $_____________________. 

7. The fee of the attorney(s) for the Petitioner is set at $_________________. 

8. The fees of the Guardian Ad Litem and attorney(s) together with the cost of these 

proceedings shall be paid from the assets of the Respondent. 

9. The costs of this cause should be taxed to the estate for which execution may 

issue if necessary.  
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(Add additional provisions as may be needed to deal with specific circumstances of the 

Respondent.) 

 
 
APPROVED FOR ENTRY: 
 
 
 
 Petitioner’s name and signature 
 Murfreesboro, TN  37130 
 
 
 
***EXAMPLE – TO BE SUBMITTED AT COURT HEARING*** 
 
IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
IN RE:  _________________________   CASE NO. _______________ 

   MINOR / RESPONDENT 
 
This order, without letters of guardianship is not effective evidence of guardianship authority. 
T.C.A. § 34-1-109 (a). 
 
ORDER APPOINTING GUARDIAN 
 
 
 This cause came on to be heard upon the sworn petition of Name of Petitioner, upon 

the testimony of Name of Petitioner in open Court, and upon the entire record of this cause, 

from all of which it appears to the Court that (state the facts of the case that warrant a Guardian 

to be appointed for the minor child). 

 It further appears to the Court that the Petitioner, ______________, is a fit and proper 

person to serve as the guardian of the person and property (if the minor does have assets) of 

the minor Respondent. 

 It further appears to the Court that this property management plan is reasonable and 

should be approved (if property management plan is required).  Further, the Petitioner should 
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be prohibited from selling any of the minor Respondent’s property without Court approval. 

 (State here if bond is required and the amount of the bond.  If bond is waived, state the 

bond is waived. 

 IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED: 

1. That __________ be and he is hereby appointed Guardian with (or without) bond 

of William Smith, minor; 

2. The Clerk shall issue Letters of Guardianship to Name of Guardian; 

3. That the proposed property management plan be and the same is hereby 

approved (if required); 

4. The Guardian shall file timely annual accountings with the Court (if accountings 

are waived, or the Guardian is only over the person since the minor does not have any assets, 

put that timely annual status reports shall be filed). 

5. That the Petitioner be and is hereby authorized to (specifically list all authority 

and rights of the Guardian that the Court determined is appropriate for the care of the person 

and property of the minor). 

4.       The costs of this cause are charged to the estate for which execution may issue 

if necessary. 

 
 
APPROVED FOR ENTRY: 
 
 
 
 
 
 Name and Signature of Petitioner 
 Murfreesboro, TN  37130 
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IN THE CHANCERY COURT FOR RUTHERFORD COUNTY, TENNESSEE 
 
 
 
IN RE:  _________________________   CASE NO. _______________ 

 MINOR / RESPONDENT 
 
 
 
________________________________ 
Fiduciary 
 
 
INVENTORY 
T.C.A. § 34-1-110 
 
 The undersigned Guardian or Conservator, under oath, submits the following inventory 

of the estate of the minor or disabled person for whom I have been appointed: 

1. The following is a list of the Property: 

DESCRIPTION OF ASSET   FAIR MARKET VALUE 

__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________ 
 

2. The following is a list of the source, amount, and frequency of each item of 

income, pension, social security benefit or other revenue of the minor or person with a disability: 

INVENTORY OF INCOME 

 SOURCE         AMOUNT   FREQUENCY 

_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
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_____________________________________________________________________________ 
 
 
 
I, _______________________, Conservator/Guardian for Respondent, ____________________, 

solemnly swear and affirm that the statements provided herein are true and correct to the best of my 

knowledge and belief. 

 Respectfully submitted, this ____________day of _______________, 20_____. 
 

        ______________________________ 
Conservator/Guardian 

 
Sworn to and subscribed before me, this the ______ day of___________, 20______. 
 
______________________________ 
Notary Public/Deputy Clerk 
 
Commission Expires: _____________ 
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IN THE CHANCERY COURT OF RUTHERFORD COUNTY, TENNESSEE 

 
AT MURFREESBORO 

 
IN THE MATTER OF:    
 
_____________________     Case No: _________ 

   Respondent,     
       
    

PROPERTY MANAGEMENT PLAN 
 

o REVISED (check if modifying a previously approved Property Management Plan 
 

Pursuant to T.C.A. § 34-1-115, a Property Management Plan must be approved by the Court for 

investments over $25,000.00.  This plan must be amended and approved by the Court when changes 

are made. The Conservator/Guardian shall review the plan annually when accountings are due for filing 

and make the necessary changes on an Amended Property Management Plan to be submitted along 

with the annual accounting. 

 

I, __________________, the Conservator/Guardian of the Property for the Respondent, 

___________________, submit the following Property Management Plan pursuant to T.C.A § 34-1-

115: 

1. Depository Accounts 

PRIMARY CHECKING ACCOUNT (it is suggested that you operate from only 1 account): 

(Bank)       (Last 4 digits of account #) 

List ALL depository accounts (money markets, savings, CD’s, etc.): 

 ______________________________________________________________________ 

 ______________________________________________________________________ 

 ______________________________________________________________________ 
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2. Investment/Brokerage Accounts 

 List ALL brokerage or investment accounts (annuities, stocks, bonds, Retirement accounts, 

IRA’s, etc.): 

 ___________________________________________________________ 

 ___________________________________________________________ 

 ___________________________________________________________ 

Any change from one type of investment to another investment type  

requires court approval, and an Amended Property Management Plan 

must be filed once any changes are allowed by the court. 

3. Life Insurance Policies 

List any life insurance policies for which the Respondent is the policy owner, the insured, 

and/or the beneficiary, along with the company name, benefit amount, policy type, policy 

number, and current cash surrender value: 

______________________________________________________ 

      ______________________________________________________ 

4. Income and Expenses 

List the current monthly income sources of the Respondent: 

$________________from Social Security. 

$________________from pension/retirement. 

$________________from investment accounts. 

$________________from rental properties. 

$________________from trust income. 

$________________(other not specified) 

 

$________________  TOTAL INCOME  
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List the current monthly expenses of the Respondent: 

$_________________ for allowance (cash/personal spending). 

$_________________ for burial/pre-need policy. 

$_________________ for caregiver services/home health care. 

$_________________ for cable/internet/phone services. 

$_________________ for clothing needs. 

$_________________ for court approved Conservator fees. 

$_________________ gifts (birthday, holidays). 

$_________________ for court approved credit card payments. 

$_________________ for food/dining/groceries/toiletries. 

$_________________ for home maintenance/supplies. 

$_________________ for housing (mortgage/rent/care facility). 

$_________________ for insurance premiums (medical/life/property). 

$_________________ for loan payments owed by Respondent. 

$_________________ for medical expenses (co-pays, dental, physical therapy). 

$_______________  _ for pet/animal expenses. 

$_________________ for prescriptions and medical supplies. 

$____________  ____ for professional services (accountant, attorney).    All attorney fees 

must be approved by the Court.  

$________________ for taxes (property, income). 

$________________ for transportation services. 

$________________ for tuition/school supplies. 

$________________ for utilities (electric/gas/water). 

$________________ for vacation expenses. 

$________________ for vehicles expenses (maintenance/gas/tags). 

$________________ for vehicle insurance. 
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$________________ for vehicle payments. 

$________________ (other not specified). 

 

$_________________   TOTAL EXPENSES 

 

5. Real Property 

List the addresses of all real property the Respondent may have an interest in and state how 

the property is currently held. State “None” if there is no real property: 

_______________________________________________________ 

_______________________________________________________ 

If you plan to sell or encumber any of the Respondent’s property during the period this 

Property Management Plan is in effect, you MUST first seek court approval to sell real 

property.  An Amended Property Management Plan will need to be filed after the sale takes 

place. 

 

6. Personal Property 

List the status of the Respondent’s personal property listed in the Inventory: 

____________________________________________________ 

____________________________________________________ 

 

      List the model and location of any vehicles owned by the Respondent: 

      _______________________________________________________ 

      _______________________________________________________ 

 

7. Trust information 

Provide specific detail as to any trust benefits the Respondent may be receiving or may be 
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entitled to, including the name of the Trustee, the current value of the Trust assets, and the 

purpose of the trust, as a beneficiary or otherwise: 

______________________________________________________ 

______________________________________________________ 

 

8. Burial and Pre-Need Plan: 

Provide specific details as to any burial or pre-need funeral plan in which the Respondent 

has interest, including the company name and funeral home: 

_______________________________________________________ 

_______________________________________________________ 
 

9. Revisions from Last Property Management Plan: 
 

Detail any revisions/changes from the last Property Management Plan (i.e., opening/closing 

new accounts, increases/decreases in expenses, changes in investments, etc.): 

________________________________________________________ 

________________________________________________________ 

 
 

I, _______________________, Conservator/Guardian for Respondent, _______________, solemnly 

swear and affirm that the statements provided herein are true and correct to the best of my knowledge 

and belief. 

 Respectfully submitted, this ____________day of _______________, 20_____. 
 

        _____________________ 
Conservator/Guardian 

 
Sworn to and subscribed before me, this the ______ day of___________, 20______. 
 
_____________________ 
Notary Public/Deputy Clerk 
 
Commission Expires: _____________ 
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Criminal 
• Arraignment 
• Attorney Claim Forms 
• Bail Bonds 
• Court Action Report 
• Criminal Capias 
• Criminal Cost Bills/Collections 
• Criminal Court Filings 
• Criminal Orders/Minutes 
• Disposing Criminal Cases 
• Expungements 
• Facsimile Filings 
• Judicial Subpoena 
• Judgment Orders 
• Media Request 
• Mental Health Reporting 
• Commitments 
• Restoration of Citizenship Rights 
• Certificate of Employability 
• Restoration of Voting rights 
• Sealed by Court Order 
• Transport Orders 
• Violation of Probation 
• Habeas Corpus 
• Plea by Information 
• Restoration of Voting Rights 
• Restoration of Voting Citizenship Rights 
• Sealed Orders 
• Suspension of Driver’s License for Failure to Pay Cost 
• Criminal Court Fees 
• Month End Reporting 
• Felony Bill of Cost 
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CRIMINAL MANUAL 
 

TCA codes are laws that all counties in the state of TN must abide by, however, procedures 
may vary. Always check your local rules or consult with your judges about procedures of your 
court. The information provided is for educational purposes only. It is ultimately up to the 
discretion of the Court how your county handles specific procedures. We have included the 
TCA codes that pertain specifically to the Clerks’ as well as other statutes that Clerks should 
be familiar with.  

 
ARRAIGNMENT 
After the Grand Jury has met, an Arraignment Day is set for 1st appearance.  This Arraignment Day is 
conducted by a Judge advising the Defendant of certain rights and determining the Defendants financial 
ability to hire an attorney.  If the defendant cannot afford an attorney, a public defender or an appointed 
attorney may be provided upon successfully completion of an Affidavit of Indigency, finding of indigent 
and an Order of Appointment.  From the arraignment, the clerk will need to make case management 
data entries including; the new attorney’s name, Rule Docket Entry, set up the next hearing date, and 
add the indigent Administrative Fee if necessary.  Give a copy of the appointment order to the appointed 
attorney/Public Defender.   
 
See Supreme Court Rule 13 regarding Indigent appointment of counsel, qualification, and 
compensation.  The Uniform Affidavit of Indigency form is also included. 
 
See also T.C.A. 40-14-103 related to Administrative Fee Reporting. 
See Tenn. Rules of Crim. Proc. 10 for more Arraignment Info. 
 
 
ATTORNEY CLAIM FORMS – see Supreme Court Rule 13, Section 6 
Attorney Claims must be submitted through the AOC using “ACAP”.  “ACAP” is the AOC’s electronic 
filing system for Attorney and Judge’s claim forms.   
 
 
BAIL BONDS – T.C.A. 40-11-122 
The roles of the Bail Bondsman and the Court Clerk have a unique relationship in the judicial system. 
In order for a Court Clerk to fully appreciate their obligation in the bonding process, they must be aware 
of the role of the bond and more particularly the bondsman. 

Bail vs. Bond 
The words “bail” and “bond” are often used almost interchangeably when discussing jail 
release, and while they are closely related to each other, they are not the same thing. Bail is 
the money a defendant must pay in order to get out of jail. A bond is posted on a defendant’s 
behalf, usually by a bail bond company, to secure his or her release. 
 
Methods for Making Bail 

1. Cash TCA§ 40-11-118 
2. Real Estate/Securities/Bondsman TCA §40-11-122 
3. Signature/Summons or ROR TCA §40-11-115 
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NOTE:    Real Estate/ Securities/ Bondsman pursuant to TCA §40-11-122 are the most 
prevalent form of bail bond. 

Authority to Release Defendants 
TCA §40-11-104 

a. Any magistrate may release the defendant on the defendant's own recognizance pursuant to § 
40-11-115 or § 40-11-116 or admit the defendant to bail pursuant to § 40-11-117 or § 40-11-122 
at any time prior to or at the time the defendant is bound over to the grand jury. The trial court 
may release the defendant on the defendant's own recognizance pursuant to § 40-11-115, admit 
the defendant to bail under § 40-11-116, § 40-11-117 or § 40-11-122, or alter bail or other 
conditions of release pursuant to § 40-11-144 at any time prior to conviction or thereafter, except 
where contrary to law. 

b. When a defendant has been released to appear as directed by the officer setting bail, and such 
defendant fails to appear as ordered, any new bail set shall be posted only pursuant to § 40-11-
118 or § 40-11-122. 

 
Right to Bail — Bail by Clerk — Maximum Amounts 
TCA §40-11-105 

 
a.  

1. When the defendant has been arrested or held to answer for any bailable offense, the 
defendant is entitled to be admitted to bail by the committing magistrate, by any judge of 
the circuit or criminal court, or by the clerk of any circuit or criminal court; provided, that 
if admitted to bail by the clerk of any circuit or criminal court, the defendant has a right to 
petition the judge of the circuit or criminal court if the defendant feels that the bail set is 
excessive, and shall be given notice of this fact by the clerk. 

2. The clerk of any circuit or criminal court may only admit the defendant to bail when the 
judge is not present in the court and the clerk reasonably believes that the judge will not 
be present within three (3) hours after the defendant has been committed to the county 
or city jail, following arrest. 

b. Except as provided in subsection (c), in no event may a clerk set the amount of bail in excess 
of: 

1. One thousand dollars ($1,000) if the defendant is charged with a misdemeanor; 
2. Ten thousand dollars ($10,000) if the defendant is charged with a felony that does not 

involve a crime committed against a person; 
3. Fifty thousand dollars ($50,000) if the defendant is charged with a felony that involves a 

crime committed against a person; or 
4. One hundred thousand dollars ($100,000) if the defendant is charged with some form of 

homicide. 
c. A clerk may set the amount of bail in excess of the listed amounts in subsection (b) if the 

defendant is deemed a risk of flight pursuant to § 40-11-118. 

 
Bail for Material Witness 
TCA §40-11-110 

a. If it appears by affidavit that the testimony of a person is material in any criminal proceeding and 
if it is shown that the witness has refused or will refuse to respond to process, the court may 
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require the witness to give bail under § 40-11-117 or § 40-11-122 for appearance as a witness, 
in an amount fixed by the court. 

b. If the person fails to give bail, the court may commit the person to the custody of the sheriff, 
pending final disposition of the proceeding in which the testimony is needed, may order the 
person's release if the person has been detained for an unreasonable length of time, and may 
modify at any time the requirement as to bail. 

c. If the person does not comply with the conditions of the bail bond, the court having jurisdiction 
shall enter an order declaring the bail to be forfeited as provided in § 40-11-120 or § 40-11-139. 

Arrest Warrant Issued for Failure to Comply with Conditions 
TCA § 40-11-112 
 
Upon an increase in the amount of bail required or the defendant's failure to comply with any condition 
of a bail bond or recognizance release, the court having jurisdiction at the time of the increase or failure 
shall declare forfeiture and may issue a warrant for the arrest of the defendant. 
 
Duties of the Clerk pertaining to this statute 
Typically, in General Sessions Criminal Court, if a defendant fails to appear for court, a Failure to Appear 
warrant is issued. A conditional forfeiture, scire facias and capias are issued in addition to FTA pursuant 
to TCA §40-11-139 (See EXAMPLE 2, 4 and 5) 
 In Circuit Criminal a capias is typically issued, not a Failure to Appear warrant. Check your local rules 
for procedures of your Court.  
 
Cash Bonds 
Cash bonds can be posted in the jail or in some Clerk’s offices - depending on your county.  If it is 
posted at the jail, the Sheriff’s Department will send the bond sheet and a check to the clerk’s office. 
 

• Add a new bond in the system for the defendant with the amount posted 
• Put the date the bond was posted, not the date received in our office  
• Select cash for the bond type 
• Receipt the cash to whom the money is from. If the Sheriff Dept. sends a check, then list the 

sheriff dept on the receipt.  
 

There are 2 ways to disburse the funds once the case is disposed: 
 
1. If the defendant posted the bond - then apply the cash bond to outstanding court costs and fines on 
that case. Any balance will be refunded to the defendant. 
 
2. If another person (friend or family) has posted the cash bond, if agreed upon by the person posting 
the bond, apply the cash bond to outstanding court costs and fines. Any remaining balance will be 
refunded to the person that posted the bond according to the bond sheet, if listed, or per a court order. 
 
The money remains with the court until the case is disposed. 
If a person requests in writing to be removed from the bond and their money returned to them, there 
will have to be a hearing set before the Judge to make that determination.  Make sure there is an 
order/judgment before any money is released. 
 
Duties of the clerk pertaining to this statute 
Cash bonds may be posted in the jail and/or the clerk’s office, depending on your county. If it 
is posted at the jail, the sheriff’s department will send the bond sheet and a check to the clerk’s 
office. 
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• Add a new bond in the system for the defendant with the amount posted 
• Put the date the bond was posted, not the date received in clerk’s office 
• Select cash for the bond type 
• Receipt the cash to whom the money is from. For example: If the sheriff’s department 

sends the check, list the sheriff department on the receipt 

Forfeiture of Defendant’s Bail Deposit 
TCA §40-11-120 
 
If the defendant released upon recognizance under §40-11-115 or posting bail bond under §40-
11-118 does not comply with the conditions of the bail bond, the court having jurisdiction shall 
enter an order declaring the bail to be forfeited. Notice of the order or forfeiture shall be mailed 
forthwith by the clerk to the defendant at the defendant's last known address. If the defendant 
does not appear and surrender to the court having jurisdiction within thirty (30) days from the 
date of the forfeiture or, within that period, satisfy the court that appearance and surrender by 
the defendant are impossible and not the defendant's fault, the court shall enter judgment for 
the state against the defendant for the amount of the bail and costs of the court proceedings. 
The deposit made in accordance with §40-11-118 shall be applied to payment of the judgment 
and costs. Any balance of the judgment and costs may be enforced and collected in the same 
manner as a judgment entered in a civil action. 
 

Judgment for Fine and Costs — Deposit Applied to Payment 
TCA § 40-11-121 
 
If a judgment for fine and court costs, or either, is entered in the prosecution of a cause in which a 
deposit had been made by the defendant, the deposit shall be applied to the payment of the judgment. 
 

Bail Bond Secured by Real Estate 
TCA§ 40-11-122  
 
In lieu of the bail deposit provided for in §40-11-118, any defendant for whom bail has been 
set may execute a bail bond which may be secured as provided in this section. The bail bond 
may be secured by: 

1. Real estate situated in this state with nonexempt unencumbered equity owned by the defendant 
or the defendant's surety worth one and one-half (1½) times the amount of bail set. If the bail 
bond is secured by real estate, the defendant or the defendant's surety shall execute a deed of 
trust conveying the real estate in trust to the clerk who shall immediately file the deed of trust in 
the office of the register of the county in which the real estate is situated. The costs of preparation 
of the deed of trust and recordation shall be paid by the defendant.  The defendant must have 
a Title Opinion Letter showing no liens on the property, and the property must be located in 
Tennessee.  The Title Opinion Letter must be issued by an attorney for proof that the property 
is unencumbered.  It is good practice to require a copy of the most recent Tax Assessment from 
the Tax Assessor’s office to base the value of the property. The Property Bond/Deed of Trust 
will remain on the property until the case is disposed. It is good practice to make sure the 
property owner aware that property bonds will affect them when trying to sell or refinance their 
property. After the case is disposed, the Clerk will need to sign a Release of Lien to be recorded 
at the Register of Deeds Office at their expense.  
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2. A written undertaking signed by the defendant and at least two (2) sufficient sureties, and 
approved by the magistrate or officer. Sureties under this section shall not be professional 
bondsmen or attorneys; or 

3. A solvent corporate surety or sureties or a professional bail bondsman as approved, qualified or 
regulated by §40-11-101 — 40-11-144 and part 3 of this chapter. No bond shall be approved 
unless the surety on the bond appears to be qualified. 

SEE FORMS 

Approval of Bondsmen Withheld, Withdrawn or Suspended 
§ 40-11-125 

1. In addition to the requirements of part 3 of this chapter regulating professional bondsmen, 
approval of a professional bondsman or other surety may be withheld, withdrawn or suspended 
by any court if, after investigation, it appears that a bondsman: 

a. Has been guilty of violating any of the laws of this state relating to bail bonds; 
b. Has a final judgment of forfeiture entered against the bondsman which remains 

unsatisfied; 
c. Is guilty of professional misconduct as described in § 40-11-126; or 
d. If applying for approval as a professional bondsman, has been convicted in any state of 

the United States of two (2) or more misdemeanors which are equivalent to Tennessee 
Class A or Class B misdemeanors; provided, however, that the misdemeanor 
convictions shall have occurred within five (5) years of the date the application for 
approval is filed. 

2. Any court withholding, withdrawing or suspending a bondsman or other surety under this section 
shall notify the bondsman in writing of the action taken, accompanied by a copy of the charges 
resulting in the court's action. If, within twenty (20) days after notice, the bail bondsman or surety 
files a written answer denying the charges or setting forth extenuating circumstances, the court 
shall call a hearing within a reasonable time for the purpose of taking testimony and evidence 
on any issues of fact made by the charges and answer. The court shall give notice to the bail 
bondsman, or to the insurer represented by the bondsman, of the time and place of the hearing. 
The parties shall have the right to produce witnesses, and to appear personally with or without 
representation by counsel. If, upon a hearing, the court determines that the bail bondsman is 
guilty as alleged in the charges, the court shall thereupon withhold, withdraw or suspend the 
bondsman from the approved list, or suspend the bondsman for a definite period of time to be 
fixed in the order of suspension. 

3. The clerk of the court and the sheriff of the county shall be notified of the action of the court and 
the offending bondsman stricken from the approved list. 

4. Any applicant for approval whose application has been denied, withheld, suspended or revoked 
shall have the right of appeal to the next highest court having criminal jurisdiction, and the appeal 
shall be heard de novo. 

Exoneration of Bail Bondsman or Surety by Surrender of Defendant 
TCA § 40-11-132 

At any time, the bail bondsman or surety may surrender the defendant in their exoneration or the 
defendant may personally surrender to the officer. Surrender by a bail bondsman or surety shall be for 
good cause including, but not limited to, the following: 

1. The defendant has violated the contractual provisions between the defendant and the 
bondsman; 
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2. The bondsman or surety has good cause to believe the defendant will not appear as ordered by 
the court having jurisdiction; 

3. A forfeit, conditional or final, has been rendered against the defendant; 
4. The defendant has failed to appear in court either as ordered by the court or as commanded by 

any legal process; or 
5. The defendant has been arrested while on bond. 

Arrest of Defendant by Bail Bondsman or Other Authorized Person 
TCA § 40-11-133 

1. For the purposes of § 40-11-132, 40-11-203, and 40-11-204, the bail bondsman or surety may 
arrest the defendant on a certified copy of the undertaking, at any place either in or out of the 
state, or may, by written authority endorsed on the certified copy, authorize another person to 
make the arrest. In the event that circumstances prevent the obtaining of a certified copy of the 
undertaking or capias from the clerk's office at the time of the arrest or surrender, a duplicate 
copy of the same shall suffice until such time that a certified copy can be obtained from the 
clerk's office. 

2. After the payment of the forfeiture, the bail bondsman or surety may arrest the defendant on a 
certified copy of the capias, or may, by a written authority endorsed on the certified copy, 
authorize another person to make the arrest. 

3. Any capias issued pursuant to a forfeit, whether the forfeit is conditional or final, shall remain in 
full force and effect until the defendant is apprehended and returned to the criminal justice 
system, and a disposition is entered in the defendant's case. 

4. Any approved bail bondsman in good standing is authorized to return the defendant to the 
jurisdiction for which the bail bond is obligated for the defendant's appearance; provided, the 
bail bondsman is liable for the expenses of returning the defendant and the defendant is located 
within this state. 

Duties of the Clerk Pertaining to This Statute 
If a defendant has failed to appear, the bondsman will need certified copies of Scire Facias and/or 
Appearance Bond to detain defendant.  It is our duty to provide these documents to the bondsman if 
requested. The certified copies can be charged to the defendant. 
 

Sheriff Assisting Bail Bondsman or Surety in Arrest 
TCA § 40-11-134 
The bail bondsman or surety is also entitled to the aid of the sheriff of any county in this state in making 
the arrest, within the bounds of the sheriff's county, by producing a certified copy of the bail bond, and, 
in person or by agent, accompanying the officer to receive the person arrested. 
 

Surrender to Sheriff 
TCA § 40-11-136 
The surrender shall be made to the sheriff of the county in which the defendant is bound to answer for 
the offense, whether by change of venue or otherwise, and the sheriff is not bound to accept the 
surrender unless made at the place of holding the court in that county, or at the county jail. 
 

Duty of Bail Bondsman or Surety upon Surrendering Defendant — Hearing 
TCA § 40-11-137 

a. Upon surrendering the defendant, the bail bondsman or surety shall, as soon as is reasonably 
practicable, go before any court having jurisdiction authorized to admit to bail, and notify the 
officer of the surrender. 
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b.  
1. Any court having jurisdiction so notified shall have the defendant brought before it as 

soon as practicable, and within seventy-two (72) hours, and determine whether or not 
the surrender was for good cause. 

2.  
A. If the court having jurisdiction finds that the surrender was arbitrary or not for 

good cause, it may order the defendant rereleased upon the same undertaking 
or impose other conditions as provided by law. 

B. If the surrender is found to be for good cause, the court having jurisdiction shall 
approve the surrender by endorsement upon the bail bond or by other writing, 
and it shall be the duty of the surrendering bail bondsman to deliver the written 
approval or copy of the approval to the sheriff. 

3. This subsection (b) shall not apply where a surrender is based on a conditional or final 
judgment of forfeiture issued by the court having jurisdiction over the defendant. 

c. The court shall fix the amount of premium to be refunded, if any. 

 
Release of Bail Bondsman or Sureties from Obligations 
TCA § 40-11-138 

a. If the conditions of the bail bond have been performed and the defendant has been 
discharged from the defendant's obligations in the cause, the clerk of the court shall return 
to the bondsman the deposit of any cash. If the bail has been secured by real estate, the 
clerk of the court shall immediately prepare and forward to the register a written release of 
the deed of trust on the real estate. The costs of the release shall be paid by the defendant. 

b.  
1. A bail bondsman or surety shall be released from an obligation under a bail bond if the 

charge against the surety's principal is disposed of by acquittal, agreement with the state, 
whether diversion or otherwise, or retirement. 

2.  
A. If the charge is disposed of by conviction or a plea of guilty, the bond shall remain 

in effect until the court renders the defendant's sentence. 
B. After conviction or a plea of guilty, and before the court renders the defendant's 

sentence, the bond shall not be forfeited against a surety, shall not be included 
in the calculation of a professional bondsman's capacity or solvency, or otherwise 
negatively impact the surety. 

c. If after the bond has been active and in effect for three (3) years and the state has failed to 
seek an original indictment before a grand jury against the defendant covered by the bond, 
the bond shall not be forfeited against the surety and shall not be included in the calculation 
of a professional bondsman's capacity, solvency, or otherwise negatively impact the surety 
involved. 

Forfeitures - Surety Bond 
When a Defendant fails to appear for a court hearing, has a surety bond in place, and the Judge orders 
a Capias to be issued, conditional forfeiture of the surety bond may begin. There are 2 (two) 
stages/steps to a surety bond forfeiture. 
 
Conditional Forfeiture 
Some find that waiting a period of time before beginning the forfeiture process, saves time and money 
as a lot of times, the Defendant will be arrested on the capias before the forfeiture process is complete.   
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Begin the Conditional Forfeiture Process according to T.C.A. 40-11-139.  Prepare a Conditional 
Forfeiture Order and Scire Facias including a court date that is beyond 180 days from the estimated 
service of the order and Scire Facias. 
 
Make the appropriate rule entries. Notice of the order of forfeiture shall be immediately sent by regular 
mail by the clerk of the court to the defendant at the defendant's last known address. Add $40 clerk fee 
to Defendant’s cost bill for Scire Facias.  (T.C.A. 8-21-401(g)(4).  Add the appropriate hearing to the 
computer and file for hearing.  If the bonding company files any motions the filing fee for the motion is 
$75.  (T.C.A. 8-21-401(g)(4) 
 
Final Forfeiture 
When Final Forfeiture is granted at the hearing, prepare a Final Forfeiture Order and collect from the 
bonding company the bond amount.  If the case is a felony, disburse the bond to the Dept. of revenue.  
(T.C.A. 40-24-106) If the case is a misdemeanor, disburse the bond to the County Trustee (T.C.A. 40-
24-106) If the case is a drug charge, disburse the bond to the arresting agency.  (T.C.A. 39-17-420) If 
the case is a DUI charge, disburse the bond to arresting agency (T.C.A. 55-10-303) If the case is a 
violation of any 55-8- (Operation of Vehicles) or any violation of 55-9- (Equipment), disburse bond to 
the commissioner of Safety.  (T.C.A. 55-10-303) 
 
Related T.C.A. 
40-11-201 thru 40-11-215; 40-11-120, 40-11-139, 40-11-140; 40-4-117; 8-21-401(g)(3), 8-21-401(g)(4); 
40-24-106; 39-17-420; 55-10-303. 

Duties of the Clerk pertaining to this statute 

Note: This statute pertains to a defendant, who is out on bond, fails to appear for court  

• Order of Forfeiture mailed (by regular US Postal Mail) to the defendant’s last known address 
(See Example 2) 

• Scire Facias issued and sent to Sheriff’s Dept. for service upon bondsman (See Example 4) 

After the passage of 180 days of the scire facias being served to bondsman, an order of final 
forfeiture (see example 3) is issued, which gives the bondsman 30 additional days to bring in 
the defendant or pay the bond. this is also mailed to the defendant’s last known address. 

• Capias issued and sent to Sheriff’s Dept for service upon the defendant. (See EXAMPLE 5) 

Important: once the capias has been served on the defendant and the defendant has been 
arrested, the bondsman is relieved of their obligations on that specific bond 

****EXAMPLES OF ALL FORMS REFERENCED ARE ATTACHED**** 

 
COURT ACTION REPORT 
Clerks are required to submit all traffic convictions, relating to CDLs, to the TDOS within 5 calendar 
days of conviction. TCA 55-50-409 
 
 
CRIMINAL CAPIAS – see Rules of Criminal Procedure – Rule 9 
Issue a capias for Sealed (Presentment) Grand Jury Indictments with the Judge setting the amount of 
the bond.  These remain sealed until served on the defendant.  



 
 
 

169  

A judge may also request a capias to be issued when a defendant fails to appear for a scheduled court 
hearing. 
 

• Costs are taxed to the defendant if guilty 
• Be sure to list the identifying information of the defendant on the capias to avoid wrong arrests 

(DOB, Gender, Race, DL, SSN, address, etc.) 
• Sign and date of issuance and describe the offense charged 
• Keep a file copy until served 
• Forward to sheriff for service 

 
When the capias is returned by the sheriff:  
• Make a Rule Docket Entry listing the officer that served it and the date of service.  Scan and 

file. Pull the copy out of the file and destroy 
• Go into the charges and add the arresting information and the state control number 
• Add the bond if one has been posted 
• Unmark the confidential section/box in your system if this capias was for a sealed indictment 

 
See Rule 9 of Rules of Criminal Procedure and T.C.A. 40-13-301 thru 304. 

 
 
CRIMINAL COST BILLS/COLLECTIONS 
After the judgment order/VOP disposition order is filed, a cost bill should be mailed to the defendant at 
the last known address.  You may want to set up reminders each month to keep tract of cost collections, 
set up payment agreement plans right after the defendant’s court hearing, issue 
garnishments/executions, etc. 
 
Every clerk has different cost collection ideas and policies including in-house collections, payment 
plans, collection agencies, and other ideas.  This topic is a continuous debate of finding the best way 
to collect extraordinarily expensive criminal costs from many indigent defendants.  Effective cost 
collections often require the support of your Judge, DA, Public Defender, Probation and County 
Commissioner.  Please check with fellow clerks for their best ideas on effective cost collection 
procedures. See T.C.A. 40-24-105 
 
 
CRIMINAL COURT FILINGS 
The Clerk is required to stamp “Filed” each pleading/document with the date actually received and make 
a Rule Docket Entry.  You may scan the document before placing in the file.  Look for any hearing dates 
on Motions, etc. and add accordingly. 
 
 
CRIMINAL ORDERS / MINUTES 
Be sure to read each order and process accordingly.  All court orders must either be scanned 
electronically into your system or copied on minute paper, numbered, and indexed in the Minute Book. 
 
 
DISPOSING CRIMINAL CASES 
When disposing criminal cases - if the charge was reduced or amended, be sure that you select the 
correct conviction.  Add the fine and costs if convicted, but no costs are added when dismissed, found 
not guilty, or no true bill.  Be sure all charges/counts have a disposition. 
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EXPUNGEMENTS – T.C.A. 40-32-101 
A defendant can have their criminal case expunged if: 

• You had charges against you dismissed 
• A “no true bill” was returned by a grand jury 
• You were arrested and released without being charged 
• You went to trial, which resulted in a not guilty verdict 
• The case resulted in a nolle prosequi (prosecution will not be pursued) 
• An order of protections was successfully defended and denied by a court following a hearing 
• Successful completion of judicial diversion/pretrial 

 
Tennessee law also provides a process to remove some misdemeanor and low-level felonies from your 
criminal record.  See TCA 40-32-101 for misdemeanor exclusion and felony inclusion list. 

• Other requirements to consider for eligibility: 
• Defendant must have no more than two convictions on their record, provided each of the 

offenses are eligible for expunction under TCA 40-32-101 (g) and are either two (2) 
misdemeanors or one (1) felony and one (1) misdemeanor. 

• Five (5) years must have elapsed since the completion of the sentence imposed for the most 
recent offense, if the offense was both misdemeanors of a class E felony.  Ten (10) years must 
have elapsed since the completion of the sentence imposed for the most recent offense, if one 
of the offenses was a class C or D felony. 

• Complete all terms of imprisonment, probation or parole. 
• Paid all fines, restitution, court cost and other conditions required. 
• Pay the judicial and pre-trial expunction fee ($100.00).  Court clerks now have the discretion 

to waive the expunction fee. 
 
You may process all expungements through TN FlexCheck.  Contact the Tennessee Bureau of 
Investigation for authorization: 
 
Expungements and Dispositions 
Phone:  615-744-4617 
FAX:  615-744-4672 
Email:  TBI.Expungement@tn.gov     TBI.Dispos@tn.gov     TBI.Diversions@tn.gov 
 
Mailing Address: 
901 R.S. Gass Boulevard 
Nashville, TN 37216 
 
 
FACSIMILE FILINGS – Rules of Criminal Procedure – Rule 49.1 
The clerk shall maintain a dedicated telephone line for the fax machine and the pleadings filed by fax 
must meet the following criteria: 

• Be accompanied by the uniform cover sheet 
• Not exceed fifty (50) pages, unless authorized by Court 
• Pleadings may not be split into multiple facsimile transmissions to avoid this page limitation 

 
Documents that shall NOT be fax filed are: 

• An appeal from lower court to a circuit/criminal court 
• Notice of Appeal to an appellate court 
• The affidavit of complaint for an arrest warrant or summons 
• Search warrants, affidavits, returns, and inventories 

mailto:TBI.Expungement@tn.gov
mailto:TBI.Dispos@tn.gov
mailto:TBI.Diversions@tn.gov
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• Confidential documents that court previously has ordered to be filed under seal 
• Indictments, presentments, and information’s 

 
Filing faxed pleadings received by the Clerk: 

• Pleadings faxed and received from 4:30 p.m. – 11:59 p.m., clerk’s local time, on a day when 
the clerk’s office is open shall be deemed filed as of that business day.   

• Pleadings received after 12:00 a.m. (midnight) – 7:59 a.m. on days the clerk’s office is open 
are deemed filed the preceding business day 

• Pleadings received on a Saturday, Sunday, legal Holiday or a day in which the clerk’s office is 
closed are deemed to be filed the preceding business day 

 
Risk of conveying documents by fax: 

• The sender bears the risk of conveying the document.  Provisions are in the rule to remedy 
the filing date of unsuccessful transmissions (See TRCrP 49.1(3)) 

 
Service charge for fax filing: 

• The cost for fax filing, in addition to the normal filing fee, is $5 for each fax filing PLUS $1 per 
page (including cover sheet).  (Ex. a 7-page document plus cover sheet is $5 + $8 = $13 
service charge) 

• The sender must pay the fee for fax filing within 10 calendar days unless a pauper 
• It may not be taxed as court costs unless the sender has already been allowed to proceed on 

a pauper’s oath or an attorney for such a party, then the charge shall be taxed as court costs. 
 
 
JUDICIAL SUBPOENA – See T.C.A. 40-17-123 
A Judicial Subpoena is a CONFIDENTIAL subpoena requested by law enforcement to obtain certain 
types of documents or information for investigation purposes.  The law enforcement officer shall submit 
an affidavit along with the Judicial Subpoena to a Judge of a court of record or a General Sessions 
Judge who serves the officer’s county of jurisdiction.  The officer will then serve the Judicial Subpoena 
and return it to the Judge.  The affidavit/subpoena shall be kept under seal by the Judge until a copy is 
requested by the DA, criminal charges are filed in the case, or the affidavit is ordered released by a 
court of record. 
 
 
JUDGMENT ORDERS 
The District Attorney creates uniform judgment orders for disposing all criminal cases.  All attorneys 
and judge must approve and sign.  The clerk stamps “Filed” with date and processes accordingly.   
See TCA 39-17-436 for distributions by the clerk. 
 
 
MEDIA REQUESTS 
There are several different types of media requests (i.e. court documents; in-person interviews; etc.) 
and each request should be handled promptly and professionally.  Refer to the Tennessee Public 
Records TCA 10-7-503, your county public records policy when documents are requested, and 
Supreme Court Rule 30.   
 
The clerk should directly work with the media if available or assign a trusted and professional 
employee/spokesperson to handle media requests.  It is not recommended that every employee have 
the authority to handle media requests.  The clerk should develop a policy on whom/how to address 
media requests.  The clerk/spokesperson should choose words/opinions wisely as it may be printed on 
the first page of your local newspaper. 
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Documents Requests 
the most common media requests are copies of criminal warrants, indictments, and judgments.  Redact 
rape/juvenile victims’ names; SSN; Driver’s License before giving copies of the document to the media.  
You may ask the reporter to email or fax their requests to you, so that you will have written 
documentation on the type of information you provide them.  Get the reporter’s name, media outlet, 
phone/email address, and deadline for the requested information.  Promptly complying with media 
requests will enhance your working relationship with the media.   
 
In-person/On-camera Interviews  
You may ask the reporter to put their request in writing so that you will know what information they will 
be asking you.  This will give you time to think about your response, write it down and get it right.  
Remember anything you say will be “on the record,” so be confident, accurate, polite, and concerned 
about the situation/subject.  Do not speak for someone else.  Keep it short and simple.  Look the 
interviewer in the eye, not at the camera.  As stated above, get the reporter’s name, media outlet, 
phone/email address, and deadline for the interview.   
 
Camera in the Courtroom requests  
This is specifically addressed in Supreme Court Rule 30.  Requests for media coverage must be in 
writing to the presiding judge not less than two (2) business days before the proceeding is scheduled 
to begin.  The Judge may waive the two-day requirement at his discretion.  Notification that the media 
has requested such coverage shall be provided by the Clerk of the particular court to the attorneys of 
record in the case.  Such notification may be waived by the Judge at the clerk’s request if the request 
is made for media coverage of all or part of a docket.  If the Judge waives notification, the clerk shall 
post a notice with the docket in a conspicuous place outside the courtroom.  The notice must state that 
the proceedings will be covered by the media, and that any person may request a continuance when 
the docket is called. 
See Rule 30 of Tennessee Rules of Criminal Procedure 
 
 
MENTAL HEALTH REPORTING - When defendant is believed to be incompetent to stand trial 
When Mental Health pleadings (including Forensic Evaluation by Mental Health Center/Judicial 
Hospitalization under TCA 33-7-301) are filed in Criminal Court, copies should be mailed to the mental 
health facility as directed in the Order and to the Sheriff if the defendant is housed in jail.  The Sheriff 
will transport the defendant to the mental health facility as indicated in the order. 
 
The Clerk needs to review the case to determine if the defendant is charged with a Misdemeanor or 
Felony charges.  If Misdemeanor – your County will be responsible for payment of any treatment.  You 
may want to notify your County Mayor and/or County Attorney to be prepared to possibly pay expensive 
costs for treatment/hospitalization.  You need to keep tract of the case(s) so that the Judge/District 
Attorney can follow up with a review.   
 
If the defendant is charged with a Felony, then the state of TN will be responsible for the cost of testing, 
treatment, and hospitalization. 
 
 
COMMITMENTS  
All commitments must be reported within 3 business days of filing the Order of Commitment.  The 
individuals that need to be reported are those that have been adjudicated as having a “mental defective” 
and ordered committed to a mental facility after the evaluation.  This must be reported to 2 agencies:  
1) Department of Safety – Handgun Carry Permit Unit by mail a copy of the Order or any other method 
providing the full name; docket number; date of commitment or adjudication as mental defective; name  
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of mental facility/hospital; DOB; Sex and (2) AOC (email Amanda Hughes) to forward electronically to 
the FBI NICS Index CJIS Division. 
 
The Clerk may want to keep a current list of any pending cases waiting to see if the defendant is found 
competent or incompetent after the mental evaluation(s). It is extremely important and time sensitive (3 
days) to notify the FBI and TN Dept of Safety to revoke any handgun permit and to keep the defendant 
from purchasing a new handgun.  It is also a good practice to keep documentation that you reported a 
commitment to the 2 agencies listed above. 
 
See mental health reporting statutes: TCA 16-1-117(a) (6)(D); TCA 16-10-213; TCA 16-11-206; TCA 
16-15-303; TCA 16-16-120. 
 
RESTORATION OF CITIZENSHIP RIGHTS - See TCA 40-29-101 through 106 
The person must file a petition in Circuit Court where the petitioner resides or where the conviction 
occurred; properly notify the District Attorney General where petitioner resides and where convicted; 
and petitioner pays civil costs for filing the petition. 
 
 
CERTIFICATE OF EMPLOYABILITY - See TCA 40-29-107 
A person may file a petition in Circuit Court for a certificate of employability either in conjunction with or 
independently of petitioning the court for restoration of citizenship rights; filed where petitioner resides 
or conviction occurred; and petitioner pays civil costs for filing the application.  The application form was 
created by the AOC and can be found on their website.   
 
 
RESTORATION OF VOTING RIGHTS - See TCA 40-20-201 through 205 
A convicted felon may restore a lost voting right depending upon the crime committed and the year of 
the conviction.  See the Tennessee Secretary of State’s information and forms at: 
www.sos.tn.gov/products/elections/restoration-voting-rights. 
 
Felony convictions after May 18, 1981 –  
Conditions under which a person may be eligible for restoration of voting rights: 

• Receipt of a pardon; 
• Expiration of the maximum sentence imposed for the crime; or 
• Granted final release from incarceration or supervision by the board of paroles, TDOC, or county 

correction authority; and 
• Any court ordered restitution paid; and/or 
• Current in the payment of any child support obligations; and/or 
• Any court ordered court costs paid 

 
Procedures for restoring voting rights:   
 

1.  Court order; and given to the county election office where the person resides. 
OR  

2. Certificate of Restoration; and given to the county election office where the person resides. 
 

• The defendant may print the Certificate of Voting Rights form from the website listed 
above or obtain from the county election office 

• Certificate of Voting Rights must be completed by: 
o The pardoning authority; or 
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o An agent or officer of the supervising or incarcerating authority (the probation 
office completes/signs parts 1 and 2 on the form); and/or 

o The Circuit /Criminal Court Clerk (completes/signs parts 3 and 4 - verify all 
information is correct and restitution and costs are all paid) 

 
Exceptions – Persons convicted of any of the following, cannot have their voting rights restored: 
 

• Between July 1, 1986 and June 30, 1996 – 1st deg. Murder, aggravated rape, treason, or voter 
fraud 

• Between July 1, 1996 and June 30, 2006 – murder, rape, treason or voter fraud 
• On or after July 1, 2006 – any of the above, or any degree if murder or rape or any offense under 

TCA 39-16-1,4, or 5 designated as a felony or any violation containing the same elements and 
designated as a felony in any other state or federal court; or any sexual offense under TCA 40-
39-202 designated as a felony or any violation containing the same elements and designated 
as a felony in any other state or federal court and where the victim of such offense was a minor. 

 
Felony convictions between January 15, 1973 and May 17, 1981 - 
Because a person convicted of an infamous crime during this time period may register to vote, 
regardless of the nature of the conviction, there are no conditions or procedures that apply. 
 
Felony convictions prior to January 15, 1973 –  
Types of crimes that forfeits right to vote:  Abusing a female child; arson and felonious burning; bigamy; 
bribery; burglary; larceny; horse stealing; robbery; receiving stolen property; stealing bills of exchange 
or other valuable papers, counterfeiting, forgery; destroying a will; incest; rape; sodomy; perjury; 
subornation of perjury. 
 
Conditions under which a person may be eligible for restoration of voting rights: 

• Proving that, at the time of conviction, the Judge did not render person infamous; 
• Conviction reversed on appeal; 
• Receipt of full pardon; or 
• Circuit Court order of Restoration of Full Rights of Citizenship  

 
Procedure for restoring voting rights for these convictions: 
The person presents proof of one of the above conditions to the election commission.  The clerk does 
not approve nor sign any form for convictions prior to January 15, 1973. 
 
 
SEALED BY COURT ORDER 
Upon the Judge ordering a document sealed, the clerk must maintain the document as to not allow any 
opportunity of viewing.  In most instances, the sealed document is placed in a manila envelope, with 
the notation “SEALED BY THE COURT”, and also includes the style of the case, case number, and 
date filed.  The envelope should be sufficiently secured with tape or other measures to ensure that the 
document is not accessible.   A rule entry is made that a document has been placed in the file under 
seal.  Any request to view sealed documents must be presented to the presiding Judge.  No sealed 
document shall be reviewed without a court order. 
 
 
TRANSPORT ORDERS 
These type orders are prepared by the District Attorney or Attorney and signed by the Judge directing 
a penal facility to transport a prisoner from their facility to the court.  It can also direct your local law 
enforcement to retrieve a prisoner from another County Jail and bring him to Court. 
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VIOLATION OF PROBATION 
Violations of probation occur when an individual has committed an infraction against the agreed upon 
terms of his/her probation.  The supervising Probation Officer will issue a warrant outlining all the ways 
the defendant violated his/her probation.  The warrant is sworn to before the adjudicating Judge at which 
time it is assigned a bond amount and brought to the Clerk to issue and forward to the Sheriff’s 
department for service.  Some judicial districts recognize differences between the types of VOP issued.  
The general process remains the VOP must be issued by the clerk, served by a sheriff, and set for a 
VOP hearing.  After service of this warrant an attorney is appointed and the case is set for court.  Reopen 
the case and add the violation of probation charge 
HABEAS CORPUS - TCA 29-21-101 through 29-21-130 
29-21-101. Grounds for writ. 

(a)  Any person imprisoned or restrained of liberty, under any pretense whatsoever, except in 
cases specified in subsection (b) and in cases specified in § 29-21-102, may prosecute a writ 
of habeas corpus, to inquire into the cause of such imprisonment and restraint. 

See below from www.tn.gov- Attorney General and Reporter 
Petition for Writ of Habeas Corpus 
Upon completion of all available state appeals, a defendant may file a petition for writ of habeas corpus 
in the federal district court.  The primary function of the writ of habeas corpus is to petition for release 
from unlawful imprisonment.  A defendant is entitled to federal habeas corpus relief only by showing a 
violation of a federal constitutional right. 
 
If federal habeas corpus relief is denied in the district court, a defendant may ask the United States 
Court of Appeals for the Sixth Circuit to grant an appeal.  If the district court decision is affirmed in the 
Court of Appeals. the defendant may petition the United States Supreme Court to review the case.  
However, review by the United State Supreme Court is rarely granted.  In capital cases, once the 
habeas action is closed, the Attorney General’s Office file a motion asking the Tennessee Supreme 
Court to set an execution date. 
  
 
PLEA BY INFORMATION 
RULE 7: INDICTMENTS, PRESENTMENTS AND INFORMATION. 
 
(a) General Provision. The definition, form, use, return, endorsements, content, and procedure relating to 
indictments, presentments, and criminal information are as provided by law. 
 
(b) Amending Indictments, Presentments and Information’s. 
 
(1) With Defendant’s Consent. With the defendant’s consent, the court may amend an indictment, presentment, or 
information. 
 
(2) Without Defendant’s Consent. Without the defendant's consent and before jeopardy attaches, the court may permit 
such an amendment if no additional or different offense is charged and no substantial right of the defendant is 
prejudiced. 
 
(c) Bill of Particulars. On defendant’s motion, the court may direct the district attorney general to file a bill of particulars 
so as to adequately identify the offense charged. 
 
Plea by Criminal Information – T.C.A. 40-3-103 
All violations of the criminal laws may, with consent of the accused and the accused’s attorney and of 

http://www.tn.gov-/
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the Court, be prosecuted upon the filing of an information. 
“Information” means a written statement by a district attorney general charging a person with the 
commission of a criminal offense. 
The Court must, before consenting to a prosecution by information, advise the accused in the presence 
of the accused’s attorney of the accused’s constitutional right to be tried only upon presentment or 
indictment of the grand jury of the accused’s peers. 
Upon the accused’s agreeing in writing in the presence of the accused’s attorney to waive such right, 
the Court may proceed in all respects as in cases prosecuted by indictment 
 
 
RESTORATION OF VOTING RIGHTS TCA 40-29-201 through 205 
A convicted felon may restore a lost voting right depending upon the crime committed and the year of 
the conviction. 
 
See the Tennessee Secretary of State’s information and forms at: 
www.sos.tn.gov/products/elections/restoration-voting-rights 
Felony convictions after May 18, 1981- 
Condition under which a person may be eligible for restoration of voting rights: 

• Receipt of a pardon; 
• Expiration of the maximum sentence imposed for the crime; or 
• Granted final release from incarceration or supervision by the board of paroles, TDOC, 

or county correction authority; and 
• Any court ordered restitution paid; and/or 
• Current in the payment of any child support obligation; and/or 
• Any court ordered court costs paid 

Procedures for restoring voting rights: 
 

1. Court order; and given to the county election office where the person resides. 

OR 
 

2. Certificate of Restoration; and given to the county election office where the person 
resides. 
 

3. Certificate of Voting Rights must be completed by: 
a. the pardoning authority; or 
b. An agent of officer of the supervising or incarcerating authority (probation office 

completes/signs parts 1 and 2 on the form); and 
c. The Circuit/Criminal Court Clerk (completes/signs parts 3 and 4- verify all 

information is correct and restitution and costs are all paid) 

 
PERSONS CONVICTED OF ANY OF THE FOLLOWING, CANNOT HAVE THEIR VOTING RIGHTS 
RESTORED: 

• Between July 1, 1986 and June 30, 1996- 1st degree murder, aggravated rape, treason, 
or voter fraud 

• Between July 1, 1996 and June 30, 2006 -murder, rape, treason, or voter fraud 

http://www.sos.tn.gov/products/elections/restoration-voting-rights
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• On or after July 1, 2006- any of the above, or any degree of murder or rape or any 
offense under TCA Title 39, Chapter 16, parts 1, 4, or 5; or any sexual offense under 
TCA 40-39-202 (20) or any violent sexual offense under TCA 40-39-202(30) designated 
as a felony and where the victim of such offense was a minor 

Felony convictions between January 15, 1973 and May 17, 1981- 
Because a person convicted of an infamous crime during this time period may register to vote, 
regardless of the nature of the conviction, there are no conditions or procedures that apply. 
 
Convictions prior to January 15, 1973- 
If you were convicted of a crime listed below, you still have the right to vote if you can show that at the 
time of your conviction the Judge did not render you “infamous”, if your conviction was reversed on 
appeal or expunged, if you receive a full pardon, or if you have your voting rights restored. Abusing a 
female child: 

• Arson and felonious burning 
• Bigamy 
• Burglary 
• Felonious breaking into a business house, outhouse other than a dwelling house 
• felonious breaking and entering a dwelling house 
• Larceny 
• Horse stealing 
• Robbery 
• Stealing bills of exchange or other valuable papers 
• Receiving stolen property 
• Counterfeiting 
• Forgery 
• Destroying a will 
• Incest 
• Rape 
• Sodomy 
• Buggery 
• Perjury 
• Subornation of perjury 

 

RESTORATION OF CITIZENSHIP RIGHTS TCA 40-29-105 
An individual’s citizenship rights must be restored through a court order. 
 (1) Except as provided in subdivision (c)(2)(B), a person rendered infamous or 
whose rights of citizenship have been deprived by the judgment of a state or federal court may 
seek restoration of full rights of citizenship by petitioning the circuit court of the county where the 
petitioner resides or where the conviction for the infamous crime occurred; 
 

Order for Restricted Driver’s License 
If you get a DUI conviction in Tennessee, it is possible to apply for a restricted license that allows you 
to drive under certain circumstances.  The application process includes the following: 

An Order for Restricted Driver License completed by the court of  
Obtaining the proper liability insurance form 
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Paying license and application fees 
Complying with any applicable ignition interlock requirements 

The following offenses prevent you from applying for a restricted license: conviction or prior conviction 
for vehicular homicide, aggravated vehicular homicide or vehicular assault. 
Restricted license information and providers can be found on the Tennessee Department of Safety 
and Homeland Security website. 
See also Tenn. Code Ann. §55-10-409 
Attached: Order for Restricted Driver License 
Attached: Affidavit of Indigency 
 
SEE FORMS 
 
 
SEALED ORDERS 
All sealed records are non-public records and should not be opened without approval by the court. 
 
 
SUSPENSION OF DRIVER’S LICENSE FOR FAILURE TO PAY COST 
See attached Public Chapter 438 and chart. 
 
 
CRIMNAL COURT FEES 
Priority (Restitution, Lit Taxes, Clerk Fee, Sheriff Fees) Effective January 2022, restitution is paid first 
when applying cost 
. 
 
MONTH END REPORTING 
Every county is responsible for distributing month end reports by the 15th of each month.   
 
 
FELONY BILL OF COST 
The clerk is responsible for sending certified judgments along with the state cost bill report to the 320 
6th Avenue North, 3rd Floor, Rachael Jackson Building, Nashville TN 37243-0465 for reimbursement.  
See instruction sheet. 
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Delinquent Taxes 
• Real Property 
• Personal Property  
• Public Utilities   
• Delinquent Tax Time Chart 
• Delinquent Personal Property Tax Time Chart 
• Report on Reference 
• Tax Sale of Real Estate 
• Purchaser’s Information Form 
• Clerk’s Report of Sale 
• Notice of Sale Excess Funds 
• Motion to Redeem Property 
• Certificate of Service 
• Order Allowing Redemption 
• Order Denying Motion to Redeem 
• Motion to Claim Excess Funds 
• Order Granting Motion for Excess Fund 
• Order Denying Application for Excess Funds     
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    DELINQUENT TAXES 
 
 

 The purpose of the Delinquent Tax guide is to provide an overview of the collection process in 

the court system for both real and personal property taxes and to provide basic assistance and 

references.  It is merely a guide and because our state is so dynamically different in collection 

procedures because of location, history and sometimes preference, it should only be used as a guide.  

The world of delinquent tax collection is ever changing for assessors, trustees, delinquent tax attorneys, 

court clerks and county mayors across the state of Tennessee.  Every year, legislation is introduced, 

and often times passed, that affects one or more areas of delinquent tax collection and legislation 

doesn’t always originate within one or more clerks, or the clerk’s conference, therefore, the procedure 

by which we collect delinquent property taxes can become complex.   This guide makes references to 

the Tennessee Code Annotated which should always be consulted and reviewed for periodic updates 

as well as consultation with the delinquent tax attorney contracted by your respective counties. 
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REAL PROPERTY 
 
 
1. FILING OF LAWSUIT 

 
Delinquent Property Tax suits for ad valorem taxes shall be filed after February 1st and no later than 
April 1st of each year by the County and Municipalities after they have been delinquent for one year in 
the office of the tax collector (TCA 67-5-2405).  There is no litigation tax in delinquent tax suits and the 
clerk’s fees are set out in T.C.A. 8-21-401.   
 
As soon as possible the information needs to be loaded onto your system.  This can be done manually 
or by sharing the information between the vendor used by the court and the vendor from the entity.  You 
could possibly have people wanting to pay on or before the lawsuit is filed.  No taxes should be collected 
by the court until the lawsuit is filed, so it is imperative to get the taxes onto your case management 
system as soon as possible.  Partial payments are not allowed except in bankruptcy cases wherein the 
payments would come from the bankruptcy court. 
 
Some clerks opt to have the suits consolidated prior to issuing process so that there is no duplication 
on those defendants named in multiple civil actions.   This is just like any other law suit.  Pursuant to 
TCA 67-5-2410(e) clerks shall not be required to prepare summons or notices, etc. (however, in some 
counties an agreement can be reached, especially if you have a vendor that can help prepare these 
documents in less time and the government entities agree to pay the costs). 
 
2. SERVICE 

 
Defendants are required to be served by notice according to the Tennessee Rules of Civil Procedure 
pursuant to TCA 67-5-2415(a).   Service can be perfected either by certified mail, personal service by 
the Sheriff, posting on the property or constructive service (publication).  The constitution requires that 
the defendants be given the best notice possible, which has been defined as that “reasonably 
calculated, under all circumstances, to apprise interested parties of the pendency of the action and 
afford them an opportunity to present their objections.  
  
It can be helpful to keep an updated record of the service for each defendant.  This will be useful at a 
later date when checking to see who will need to be served by publication and also who was properly 
served prior to a potential motion for default if the taxes are not paid.  Often, after service, defendants 
will contact the office concerning problems with assessment or a new owner, if a tax was turned over in 
error or if an error occurred with the assessment. You should notify your delinquent tax attorney 
immediately so that they can decide how they want to proceed either by adding additional parties or 
dismissing the tax if it was filed in error.  Both actions should require a court order and sometimes a 
preliminary motion.   When monitoring service, it may be necessary to issue alias process in order to 
perfect service on the original defendants as well as any other parties that have been added. 
 
It is not necessary for unborn, unfound or unknown owners to have a guardian ad litem, attorney ad 
litem, or other representative, appointed to represent their interests in the proceedings except in cases 
where the plaintiff has reasonable cause to believe that an interested person owning an interest in a 
parcel is a minor or a person who is incompetent and that person has no suitable  representative 
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to act on their behalf, the plaintiff shall make that fact known to court and the court will determine if the 
court needs to appoint a someone to represent that person’s interest.  If so, a guardian ad litem should 
be appointed early in the lawsuit and be done by motion and order. 
 
3. RECORD SEARCH 

 
Record searches in delinquent tax suits are done at different times all across the state.  Some attorneys 
do the record search early to make sure they have all the defendants before the court and others prefer 
to do the record search later on in the lawsuit so that it is not as time consuming.  Record searches will 
help determine if new owners exist, if a property owner has died, or who the lien holders are for that 
particular parcel.  There is no preference stated in the law, but whenever a record search is desired, 
the fee for such should be requested by the delinquent tax attorney in a motion and then allowed by the 
court in an order.  Record searches often reveal that a defendant has a federal tax lien recorded against 
them.  If so, the delinquent tax attorney will need to proceed differently by specific notification of the 
lawsuit as well as the pending sale date to the United States Government.  
 
If requested by the county trustee, from June 1 to July 1 the clerk is required to send, annually, a 
complete list of unpaid taxes pending in the court as of June 1st of the current calendar year, with 
identification of the property involved in such suits, and the years for which taxes are delinquent to the 
trustee (TCA 67-5-2403). 
 
4. ADDING PARTIES 
 
When new parties are added, if necessary, service will need to be attempted in the same manner as 
the original defendants.  This is usually accomplished by the delinquent tax attorney filing a motion to 
add the additional parties found either by the record search or some other form of information.  Once 
the order allowing the parties has been signed by the Judge, service of process should issue and be 
attempted. 
  
5. NOTICE TO LIEN HOLDER 

 
The tax attorney is required to notify every lien holder, of each parcel of real estate of the pending 
lawsuit and the potential sale and also of the sale date when it is set.  They should bring the clerk a 
copy of these notifications for the file or an affidavit stating such.  TennCare should also be notified as 
an interested party for those owners who are deceased by the delinquent tax attorney pursuant to T.C.A. 
67-5-2502 (c)(1)(B). 
  
6. CONSTRUCTIVE SERVICE (IF NEEDED) 

 
If service is needed by publication, a motion should be filed and an order signed directing such as in 
any other lawsuit.  This publication will need to be published for 4 consecutive weeks, like any other 
non-resident notice. 
 
Some clerks find it helpful to publish an article about several months into the lawsuit that is not a legal 
notice but is a general article about the delinquent tax suit.  This is not a statutory requirement but does 
give the public some information about the procedure as well as prompting some taxpayers to come on 
and pay their taxes.  This usually does not cost anything to publish and is considered a public service 
announcement. 
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7.  REPORT ON REFERENCE 
     

A report on reference is done by the clerk either before the sale or after the confirmation but must be 
done prior to distribution of the sale proceeds, but it might be a helpful practice to make the report prior 
to the sale to correctly ascertain all amounts due on the property at the time of the sale (TCA 67-5-
2416).  The tax attorney usually makes a motion and an order of reference is signed requiring such.  
The clerk should then file the report of reference with the court.  A court order should be filed approving 
the report and if the report is filed prior to the sale, this order can also order the property to be sold for 
the taxes, which would include all taxes due, including those still in the tax collector’s office pursuant to 
T.C.A. 67-5-2506 and 26-5-108(a). 
 
8. DEFAULT JUDGMENT 
 
Once service is had on all defendants, including added parties, the delinquent tax attorney should file 
a motion for default against those defendants that still have taxes due and owing to the court. 
A hearing should be set to allow any remaining defendants to appear before the court before a default 
judgment is entered. 
 
9.  ORDER TO SALE 

 
The Decree for Sale should instruct the Clerk to advertise and sell the parcels of land with delinquent 
taxes still owing. Such sale may be conducted electronically in lieu of public outcry (either type sale but 
not a combination of both) pursuant to T.C.A. 67-5-2501(a)(1).  The legal advertisement is an important 
duty that the clerk performs.  The property must be advertised in one sale notice in the newspaper 
setting out the names of the owners of the different parcels of land, describing the property and setting 
out the  amount of the judgment against each taxpayer.  The description of the property must 
reference to a deed book and page (where a complete legal description can be found) and may include 
a description (street address, map and parcel number, number of acres) of the property as it is 
commonly known. A mistake in the common description will not invalidate the sale so long as the deed 
book and page reference is accurate.  Some clerks record a copy of the sale publication in the Register 
of Deeds office to insure public notification.    
 
10. DISMISSAL OF PAID TAXES, ETC. 
 
Some clerks enter an order of dismissal just prior to the sale to dismiss the tax even though T.C.A. 67-
5-2411 states that those defendants will be automatically dismissed for those that have paid the taxes.  
An order of dismissal would be necessary on those taxes that are statutorily uncollectable (TCA 67-5-
1806). Public Utility taxes and personal property taxes are attempted to be collectable by other means. 
 
11. COUNTY LEGISLATIVE BODY TO ACT PRIOR TO SALE 
 
In order for the clerk not the enter a “forced” bid on behalf of the County, if no other bids are offered, 
the county legislative body must vote prior to the sale as specified in T.C.A. 67-5-2506, after a 
determination that such property poses an environmental risk or has financial liabilities  
associated with the property such that it is not in the best interest of the county to take possession of 
the property.  It might be helpful to supply a list of unpaid tax parcels to the county mayor about 90 days 
prior to the sale and file an affidavit of such with the court. 
 
12.  SALE 

 
The sale must be conducted at the place and time given in the advertised notice or electronically with 
the specifications in the order to sale.  The sale should be public and open to all.  A sale should not be 
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held on a Sunday or a holiday.  The court shall order the sale of the property for cash subject to 
redemption (TCA 67-5-2501).  Any person can purchase at a tax sale except those disqualified by 
statute including persons under a moral obligation to initially pay the taxes.  A husband or wife is usually 
precluded from purchasing the other’s property.    
 
The clerk can determine the terms of the sale, paying special attention to any requirements in the order 
to sale. Some clerks use a sign-in sheet with bidder numbers.  At the time for the sale to begin, the clerk 
should make announcements and introductions before bidding begins and make the procedure clear to 
all those wishing to participate.  Some attorneys do the bid taking and sometimes an auctioneer is used.   
According to T.C.A. 67-5-2501(a) (2), the clerk shall bid, acting on behalf of the entity or entities 
prosecuting the suit, in the amount ascertained to be due for the taxes, penalties, interest and costs at 
the sale if no other bidder offers the same or larger bid.  The entity should pay for the property bid in on 
their behalf at the sale pursuant to T.C.A. 67-5-2510.  This will alleviate the burden of the clerk having 
the unpaid tax on their records. At the end of the redemption period, and the entity becomes the owner 
of the property, pursuant to TCA 67-5-2507, there is a procedure that the entity may resale that 
particular parcel, but this is handled exclusively by the county mayor’s office. 
 
Some clerks, at the conclusion of each parcel being sold, have the bidder sign a form with information 
about that particular parcel as well as an acknowledgement clause.  In this instance, there is a signed 
document that can be used in the event a parcel of land which is sold does not get paid for.   At the 
conclusion of the sale all purchasers should settle with the clerk.  It will be helpful for the clerk to have 
a list with all the parcels listed and the amounts due prior to the sale so that it can be noted who 
purchased a particular tract and for how much. 
 
13. CONFIRMATION OF SALE AND REPORT TO THE COURT 

 
Within five (5) business days after the conclusion of the sale, and prior to confirmation of the sale by 
the court, the clerk of the court shall immediately file in the case a report of sale or other notice reflecting 
the results of the tax sale.  The clerk of the court shall, concurrently with the filing of the report of sale 
with the court, also file with the office of the register of deeds of the county in which the property is 
located, a copy of the report (T.C.A. 67-5-2501(c) (1) and (2)).    
 
An order confirming the sale should be filed with the court.  A purchaser may use this decree or order 
as muniment of title.  Some counties will furnish a deed at the conclusion of the redemption period and 
some will rely on the decree confirming the sale.  The deed can be prepared by the tax attorney or by 
the clerk.  The fee for preparing the deed becomes a part of the costs associated with the sale.  
 
Pursuant to T.C.A. 67-5-2503, an order confirming the sale of a parcel shall confer the right to 
possession of the parcel to the purchaser, effective upon entry of the order. 
 
14. NOTICE OF EXCESS FUNDS 
 
The clerk is required, pursuant to T.C.A. 67-5-2502 (a)(3), to give notice to parties, creditors, or known 
heirs if the party is deceased, of the amount of the proceeds resulting from the sale, the division of such 
proceeds, and the remainder.  Please note that the statute governing this notice is not specific as to a 
time for the clerk to complete this task. 
 
15. VOIDING OF A FORCED BID ON BEHALF OF THE COUNTY 
 
The procedure by which the county can ask the court to void a sale to them by and through a “forced 
bid” entered by the clerk at the sale is detailed in T.C.A. 67-5-2507 (c).  
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16. REDEMPTION 
 

Upon entry of an order confirming a sale of a parcel, a right to redeem shall vest in all interested persons.  
Unless the court finds sufficient evidence to order a reduced redemption period, the redemption period 
for each parcel shall be one (1) year.  A redemption period can be reduced by the court based on the 
period of delinquency, vacancy or abandonment per T.C.A. 67-5-2701.  The proceeds from the sale are 
to be held until after the redemption period.    If the proceeds allow, any other property taxes may be 
paid prior to the end of the redemption period.   
 
If the original property owner or anyone having an interest in the property wishes to redeem, they must 
come into the clerk’s office and file a motion to redeem.  Prior to the filing of the motion to redeem, the 
movant shall pay to the clerk of the court an amount equal to the total amount of delinquent taxes, 
penalty, interest, court costs, and interest on the entire purchase price paid by the purchaser of the 
parcel.  The interest shall be at a rate of twelve percent (12%) per annum, which will begin to accrue on 
the date the purchaser pays the purchase price to the clerk and continues until the motion to redeem is 
filed. If the entire amount owing is not timely paid to the clerk or if the motion to redeem is not timely 
filed, the redemption shall fail pursuant to T.C.A. 67-5-2701(b).  The Clerk has ten (10) days to send 
notice of the filing of the redemption motion to the purchaser and all persons entitled to redeem pursuant 
to T.C.A. 67-5-2701(c).   
 
At the demand of the purchaser, the purchaser may be entitled to additional sums for additional ad 
valorem taxes, insurance, reasonable costs to avoid waste of the parcel, reasonable expenses as a 
result of a judicial or administrative order, homeowner’s association dues, and any additional interest, 
if any due(T.C.A. 67-5-2701(e))  Any additional funds ordered to be paid by the proposed redeemer 
shall be paid to the clerk prior to the later of either the expiration of the redemption period or thirty (30) 
days after the entry of the order allowing the additional funds(T.C.A. 67-5-2701(f)).  If the proposed 
redeemer timely pays the additional amounts, the court shall declare the property to be redeemed 
(T.C.A. 67-5-2701 (g)).  If the proposed redeemer fails to timely pay the additional amounts ordered by 
the court, the redemption shall fail and any funds paid by the proposed redeemer shall be refunded less 
clerk’s fee and any other costs (T.C.A. 67-5-2701(h)). 
 
17. EXCESS SALE PROCEEDS 

 
Excess funds as a result of a tax sale can be requested by any interested party, following the entry of 
the order of confirmation, by filing a motion with the court requesting disbursement of any excess sale 
proceeds pursuant to T.C.A. 67-5-2702 (a).  The motion is served no later than thirty (30) days prior to 
the hearing of the motion.  At the hearing, the court shall order any remaining redemption period to be 
terminated as to the movant as well as any other person who consents to the termination and the excess 
proceeds paid according to the following priorities to each party that establishes its claim to the 
proceeds:  1) to the tax entity for any remaining or subsequent taxes that are a lien against the property;  
2) to a lien holder holding a claim prior to the sale; 3) to a lien holder holding a claim after the sale; 4) 
to any taxpayer that was a defendant at the time of the sale;  and 5) any remaining excess funds shall 
be subject to the Uniform Disposition of Unclaimed Property Act (T.C.A. 67-5-2702(c)). 
 
If, at the end of the redemption period, no one has requested the excess sale proceeds, the clerk shall 
begin the process as they would for any other unclaimed property pursuant to T.C.A. 66-29-110, T.C.A.  
66-29-113 and T.C.A. 66-29-115.  And if no one is located, the funds would be turned over as unclaimed 
property. 
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PERSONAL PROPERTY 
 

Personal property taxes may be collected by filing a lawsuit or the county trustee may retain an agent 
to collect such taxes, plus interest, cost and fees pursuant to T.C.A. 67-5-2004(b)(1)(A). 
 
 
1. If COLLECTION IF BY FILING OF LAWSUIT 
 

A. If personal property collection is pursued in court it is just like any other law suit.  Pursuant to 
TCA 67-5-2410(e) clerks shall not be required to prepare summons or notices, etc. (however, in 
some counties an agreement can be reached, especially if you have a vendor that can help 
prepare these documents in less time and the government entities agree to pay the costs). 
 
Delinquent Property Tax suits for personal property taxes can be filed thirty (30) days after they 
become delinquent but at the very latest should be filed on or before April 1st by the County and 
Municipalities after they have been delinquent for one year in the office of the tax collector (TCA 
67-5-2405).  There is no litigation tax in delinquent tax suits and the clerk’s fees are set out in 
T.C.A. 8-21-401.   

 
As soon as possible the information needs to be loaded onto your system.  This can be done 
manually, by media received from the entity or by sharing the information between the vendor 
used by the court and the vendor from the entity.  You could possibly have people wanting to 
pay on or before the lawsuit is filed.  No taxes should be collected by the court until the lawsuit 
is filed, so it is imperative to get the taxes onto your case management system as soon as 
possible.  Partial payments are not generally allowed except in bankruptcy cases wherein the 
payments would come from the bankruptcy court. 

 
Some entities choose to retain their personal property taxes as the strongest tool for collection 
is sought by the tax collector by distraint or distress warrant and/or sale of personal property by 
garnishment. 

 
B. SERVICE 

 
Defendants are required to be served according to the Tennessee Rules of Civil Procedure.   
Service can be perfected either by certified mail, personal service by the Sheriff, or constructive 
service (publication).  However, the constitution requires that the defendants be given the best 
notice possible, which has been defined as that “reasonably calculated, under all circumstances, 
to apprise interested parties of the pendency of the action and afford them an opportunity to 
present their objections.  
 
It can be helpful to keep an updated record of the service for each defendant.  This will be useful 
at a later date when checking to see who will need to be served by publication and also who 
was properly served prior to a potential motion for default if the taxes are not paid.  Often, after 
service, defendants will contact the office concerning problems with assessment or a new 
owner, if a tax was turned over in error or if an error occurred with the assessment. You should 
notify your delinquent tax attorney immediately so that they can proceed either by adding 
additional parties or dismissing the tax if it was filed in error.  Both actions should require a court 
order and sometimes a preliminary motion.  If new parties are added, service will need to be 
attempted on them in the same manner as the original defendants.  When monitoring service, it  
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may be necessary to issue alias summons in order to perfect service on the original defendants 
as well as any other parties that have been added. 
 
If service is needed by publication, a motion should be filed and an order signed directing such 
as in any other lawsuit.  This publication will need to be published for 4 consecutive weeks. 

 
Once service is had on all defendants, including added parties, the delinquent tax attorney 
should file a motion for default against those defendants that still have taxes due and owing to 
the court. 

 
C. DISMISSAL OF PARTIES WITHOUT SERVICE 

 
The delinquent tax attorney should file a motion for dismissal of parties that are not before the 
court or have not been properly served and subsequently obtain an order allowing such.  The 
clerk can remove these individuals from the case management system and show them 
dismissed. 

  
D. DEFAULT JUDGMENT 

 
The entity may obtain a judgment against those individuals that have not paid their personal 
property taxes and record a copy of this judgment in the register of deeds office.  This will 
allow the clerk to remove the remaining parties from the case management system and close 
the file. 

 
E. JUDGMENT COLLECTION 

 
All means allowed under Tennessee Rules of Civil Procedure for collection of a judgment can 
apply, including garnishments, levies, etc. 
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  PUBLIC UTILITIES      
 
      
1. FILING OF LAWSUIT 

 
Delinquent Property Tax suits for public utility taxes can be filed should be filed on or before April 1st 
by the County and Municipalities after they have been delinquent for one year in the office of the tax 
collector (TCA 67-5-2405) and is usually included with the ad valorem tax suit.  There is no litigation 
tax in delinquent tax suits and the clerk’s fees are set out in T.C.A.  
8-21-401.   
 
As soon as possible the information needs to be loaded onto your system.  This can be done 
manually, by media received from the entity or by sharing the information between the vendor used by 
the court and the vendor from the entity.  You could possibly have people wanting to pay on or before 
the lawsuit is filed.  No taxes should be collected by the court until the lawsuit is filed, so it is 
imperative to get the taxes onto your case management system as soon as possible.  Partial 
payments are not generally allowed except in bankruptcy cases wherein the payments would come 
from the bankruptcy court. 
 
 
If public utility tax collection is pursued in court it is just like any other law suit.  Pursuant to TCA 67-5-
2410(e) clerks shall not be required to prepare summons or notices, etc. (however, in some counties 
an agreement can be reached, especially if you have a vendor that can help prepare these 
documents in less time and the government entities agree to pay the costs). 
 
2. SERVICE 

 
Defendants are required to be served according to the Tennessee Rules of Civil Procedure.   Service 
can be perfected either by certified mail, personal service by the Sheriff, or constructive service 
(publication).  However, the constitution requires that the defendants be given the best notice 
possible, which has been defined as that “reasonably calculated, under all circumstances, to apprise 
interested parties of the pendency of the action and afford them an opportunity to present their 
objections.  
  
It can be helpful to keep an updated record of the service for each defendant.  This will be useful at a 
later date when checking to see who will need to be served by publication and also who was properly 
served prior to a potential motion for default if the taxes are not paid.  Often, after service, defendants 
will contact the office concerning problems with assessment or a new owner, if a tax was turned over 
in error or if an error occurred with the assessment. You should notify your delinquent tax attorney 
immediately so that they can proceed either by adding additional parties or dismissing the tax if it was 
filed in error.  Both actions should require a court order and sometimes a preliminary motion.  If new 
parties are added, service will need to be attempted on them in the same manner as the original 
defendants.  When monitoring service, it may be necessary to issue alias summons in order to perfect 
service on the original defendants as well as any other parties that have been added. 

 
If service is needed by publication, a motion should be filed and an order signed directing such as in 
any other lawsuit.  This publication will need to be published for 4 consecutive weeks. 
 
Once service is had on all defendants, including added parties, the delinquent tax attorney should file 
a motion for default against those defendants that still have taxes due and owing to the court. 
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3. DISMISSAL OF PARTIES WITHOUT SERVICE 
 

The delinquent tax attorney should file a motion for dismissal of parties that are not before the court or 
have not been properly served and subsequently obtain an order allowing such.  The clerk can 
remove these individuals from the case management system and show them dismissed.  
 
4. DEFAULT JUDGMENT 

 
The entity may obtain a judgment against those individuals that have not paid their personal property 
taxes and record a copy of this judgment in the register of deeds office.  This will allow the clerk to 
remove the remaining parties from the case management system and close the file. 
 
5. COLLECTION 

 
All means allowed under Tennessee Rules of Civil Procedure for collection of a judgment can apply 
including garnishments, levies, etc.           
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TAX STATUTES: 
 
ADDITIONAL COSTS ON DELINQUENT TAXES   67-5-2410(d)-title exam, etc. 
ATTORNEY, DELINQUENT, SELECTION    67-5-2404(a) (1) 
ATTORNEY TO FILE SUIT –PERSONAL PROPERTY  67-5-2003(g) 
ATTORNEY TO RECEIVE UP TO 10% OF SALE PROCEEDS  67-5-2501(3) 
ATTORNEY TO RECEIVE 10%     67-5-2506(3) 
BIDDERS CAN’T BE OWNERS/ HAVE INTEREST-CJS taxation 890(1954) &Salts vs Salts 190 SW 2d 188 (1945) CLERK 
TO BRING TAXES CURRENT AT SALE    67-5-2409(b) & 67-5-2506  
CLERK COMPENSATION FOR DISPURSMENT OF FUNDS  67-5-2421 
CLERK’S NOT TO PREPARE DOCUMENTS   67-5-2410(e) 
CLERK SHALL ISSUE PROCESS ON ALL DEFENDANTS, FORTHWITH     TRCP 4.01 
CLERK MAY COLLECT MUNICIAPAL LIENS WITH TAXES  13-21-103 (6) 
CLERK TO BID ON PROPERTY AT TAX SALE FOR ENTITIES 67-5-2501(a)(2) 
COLLECTION OF TAXES BY TRUSTEE UNTIL SUIT IS FILED 67-5-2008 
COLLECTION OF TAXES BY GARNISHMENT   67-5-2004 
CONSOLIDATION OF TAX SUITS, COMPULSORY   67-5-2409 
COSTS PER PARCEL, ETC. (44.00)    08-21-401(f) and (c)(8) (add’l notice) 
COUNTY, CITY, ETC. TO PAY FOR TAXES BID IN BY CLERK 67-5-2510 
COURT’S AUTHORITY TO RENDER JUDGMENTS   67-5-2419 
DAMAGES DURING REDEMPTION    67-5-2701(n) 
DEEDS (1 YR TO VOID/ 3 YRS FROM CONFIRMATION)  67-5-2504 
DEFAULT JUDMENTS IN TAX CASES    67-5-2418 
DELINQUENT PERSONAL PROPERTY TRUSTEE COLLECTION 67-5-2003 
DISMISSAL OF TAXES AFTER 10 YEARS & PAYMENT  67-5-1806 & 67-5-2411 
DISMISSAL OF PERSONAL PROPERTY TAXES   67-5-2801 (d) 
ENVIRONMENTAL RISK                                                                           67-5-2501(a)(2) 
EXCESS FUNDS-MOTION and PRIORITY   67-5-2702 
EXEMPTION FROM TAXATION (GOVERNMENT)   67-5-2509 
FEES AND DUTIES OF CLERK     67-5-2410 
FEES FOR TAXES WHEN ORDERED TO SELL (100.00 PER PAR) 08-21-401(f) 
FILE SUIT IN COURT and PROSECUTION A PRIORITY  67-5-2405 and 67-5-2405 (c) 
GARNISHMENT COLLECTION OF TAXES       67-5-2004 
INTEREST ON UNDISPUTED TAXES    67-5-2010 
INTERESTED PARTY OR OWNER     67-5-2502(C)(1)(B) 
JUDGMENTS ON PERSONAL PROPERTY TAXES   67-5-2003(g) 
LIEN OF TAXES, DEBT OF OWNER & SUBJECT TO LIEN  67-5-2101(a) & (b); 67-5-2102 
LIST FROM COURT, IF REQUESTED BY TRUSTEE   67-5-2403 
LIST FROM TRUSTEE TO ATTORNEY TO FILE SUIT  67-5-2404 
NOTICE OF SALE OF LAND and EXCESS FUNDS   67-5-2502 AND 67-5-2502(a)(3) 
NOTICE TO PURCHASER ON REDEMPTION   67-5-2704 
NOTICE TO TAXPAYER OF SUIT AND SERVICE   67-5-245 
PARTIAL PAYMENTS TO TRUSTEE    67-5-1801(e)(1) 
PERSONAL PROP TAXES, DUTY TO PAY, POST JUDG. INT               67-5-513 AND 47-14-121 
POSSESSION PENDING REDEMPTION    67-5-2503 
PUBLIC UTILITIES                                                                                    67-5-1301 
QUIET TITLE-IN REM ACTION     29-29-101,102, & 103 
RECORD SEARCH BY ATTORNEY & FEE     67-5-2502(c) & 67-5-2502(c) (2) 
REDEMPTION PROCESS                                                                         67-5-2701-2707 AND 67-5-2502 
REDEMPTION BEFORE ORDER of CONFIRMATION ENTERED 67-5-2701(i) 
REPORT OF SALE TO BE FILED & RECORDED   67-5-2501 (c)(1) and (2) 
SALE OF LAND (in person and electronic)    67-5-2501(a)(1) 
SALE OF LAND FOR COUNTY TAXES ONLY & County Purchaser 67-5-2506 & 67-5-2507 
SHERIFF’S FEES FOR SERVICE OF DEL. TAX SUMMONS  67-5-2410(c)(1) 
TAX SUIT SUBJECT OF T.R.C.P.     67-5-2414 
TAXPAYER TO NOTIFY ASSESSOR OF NAME AND ADDRESS 67-5-2502(b) 
TAXPAYER TO NOTIFY OF BUSINESS TERMINATION  67-5-513 
TENNCARE-OBLIGATION OF ATTORNEY TO NOTIFY  67-5-2502(c)(1)(B) 
TRANSFER OF INTEREST DURING REDEMPTION   67-5-2706 
WAIVERS OF PERSONAL, REAL AND AT RISK TAXES  67-5-2801, 67-5-2803 & 67-5-2802 
WITHDRAWAL OF A PARCEL FROM THE SALE   67-5-2502(a)(6) 
WRIT OF POSSESSION-TAX SALE    67-5-25 
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Tax Summons/Notice-Issues with Service 
  Date: _____________ 
 
The following taxpayer/business, ___________________________________________, has issues 
with service of process because: 
_____The taxpayer listed as a defendant no longer owns the property. 
_____The summons/Notice was delivered to the wrong person at the address provided. 
_____The taxpayer is deceased. 
_____The business is no longer in operation and is closed. 
_____The business has sold to a new owner and is operating under a new name. 
 
The above information was provided by: 
_____Telephone call from________________________________________. 
_____ ______________________________came into the office. 
_____ Notation on return by the sheriff’s department 
_____US Postal service returned mail as_________________________. 
 
Additional Information __________________________________________________________ 
 
____________________________________________________________________________ 
 
____________________________________________________________________________ 
 
____________________________________________________________________________ 
 
____________________________________________________________________________ 
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  Delinquent Tax Time Chart 
 

                                                                              Projected Date        Actual Date 
 ________________________________________________________________ 
Complaint filed with certified list from County/City        04-01 
Motion and Order to Consolidate City/Co. & previous     04-15 
Motion and Order for Guardian Ad Litem    04-15 
Issue Process with Notice to Sheriff                                 05-01 
Motion and order to allow fee for record search                06-01 
Record Search to begin       06-15 
Record Search completed and delivered to Clerk              08-01 
Motion and Order to join new owners              08-15 
Obtain new addresses for returned process    08-30 
Issue Alias Summons and process for new owners            09-01 
Copies of Letters to Lienholders/TennCare or affidavit to ct.      09-01 
Motion and Order for Service by Publication                     10-15 
Notice in Paper for service-runs 4 weeks    11-01 
Take list to Co. Mayor and file affidavit w/ court                         01-01 
Motion and Order for Default      01-15 
Newspaper Article on pending sale              01-20 
Motion and Order for Reference                                          01-30 
Clerk’s Report of Reference filed               02-15 
Order confirming report and ordering Sale    03-01 
Prepare Tax Sale Notice with list of taxpayers   03-15 
Advertise Sale at least 3 weeks prior-for one week           03-15 
Dismissal of paid and statutory limitation taxes            04-01 
Attorneys to file copies of Lienholders’ Sale Notice        04-01 
Tax Sale         04-15 
Clerk’s Report of Sale                 05-01 
Clerk to Record copy of Sale Report with Register    05-01 
Order Confirming Report and Sale      05-15 
Notice to Previous Owner/Lien holder of proceeds     06-01 
DT Attorney to prepare deeds after redemption 
 
  



 
 
 

194  

Delinquent Personal Property Tax Time Chart 
 
                    Projected Date      Actual Date 
________________________________________________________________ 
Complaint filed with certified list from County/City    04-01     
Issue Process to Sheriff       04-15 
Obtain new addresses for returned process     06-01    
Issue Alias Summons        06-15 
Motion and Order for publication-runs 4 weeks    08-01 
Dismissal of parties with no service      08-01 
Motion and Order for Default       10-01 
Record Certified Copy of Default with Register    11-01 
Remove Taxes from Computer and close file    11-15 
Prepare List for File        12-01 
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UNPAID TAXES LEAD TO UPCOMING AUCTION  
 

There are approximately --- parcels of land to be sold in the upcoming county and city 
delinquent property tax sale, according to ___________ County’s Clerk and Master.  The 
parcels will be auctioned off at the Lincoln County Courthouse in a few weeks, however, a 
specific date and time has not been set.   A legal notice will be published in the 
__________closer to the time of the sale with the particular parcels as well as a specified date.  
M___________ stressed that officials are still hoping owners will pay the taxes before the 
auction becomes necessary. The parcels of land offered to be sold are for the _____ tax year 
as well as any other previous years’ taxes which may still be due. 

“Neither the Clerk and Master, ________ County nor the City of ________ wants to sell 
property for delinquent taxes, but that is the only way to collect some taxes,” she said.  “It would 
be great if a sale weren’t necessary.”  The owners will already have additional fees to pay 
because interest is added for each month taxes go unpaid past the due date, she added.  And 
now that the taxes have been transferred to her jurisdiction, the owners will have to pay legal 
fees as well.  The office takes several steps to insure property owners are made aware that 
their land is in danger of being sold, she said.  Notices were issued to the ________ County 
Sheriff’s Department where the owners were served and/or notice was posted on the property.  
Additionally, non-resident owners were sent a notice by certified mail followed by a legal notice 
published in the________ for four consecutive weeks for those non-resident owners as well as 
all other owners that her office was unable to locate.  Efforts to find current owners include 
reviewing information at the property assessor’s office, she added, as well as notifying any lien 
holders on those parcels having recorded liens of the pending sale.   

Even if the land is sold, owners, lien holders or those having an equitable interest will 
have one year to redeem the property before the sale is final, Ms._________ explained.  People 
interested in bidding should investigate the property before making a purchase.  “The Clerk 
and Master gives no warranties on property bid on or sold at the sale,” she said stressing the 
word “no”.  It is the buyer’s responsibility to know what he or she is bidding on.” 

People wanting more information can see Ms.________ at her office in 
the____________ County Courthouse or call _____________.     
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE 

 
  LINCOLN COUNTY, CITY OF FAYETTEVILLE AND TOWN OF PETERSBURG 
                                        VS.     CIVIL ACTION NO:  15259 
2017 AND 2018 DELINQUENT TAXPAYERS  
                                                                          
 
In this cause, it appearing from the complaint and from the return of process issued that the whereabouts 
of :   Afton Resources Center c/o Bonnie Sasher, A/K/A Bonita, Charlotte  Pinkston, Carolyn Nelson;  
Known and Unknown Heirs of Dorothy Jean Allen, Anthony Jerome March, Charlie Jean March; Known 
and Unknown Heirs of Ruth Askins; Associates Financial; Paul D. and Cora Jean Baker; Known and 
Unknown Heirs of Margaret E. and Darrin Gene Bowden; Known and Unknown Heirs of Mary Jane 
Conley; Commonwealth Management  Trust  Irrevocable Pure Trust; Peggy Covey; Patricia Lee 
Durham; Known and Unknown Heirs of A.C. Eddins ; Lillie D. Higginson, et.al now Brandon Foxx; 
Emmett R. Johnson; Kelly Transport Inc. (Public Utility); James Wayne Mason; Dennis McBay; David 
A. McGough and Shelly D. McGough; Paulette E. McMahan ;Phillip W. and Crystal Montgomery; 
Rebecca Moorehead, Paula Moorehead and Jason Moorehead;  Petersburg Community Center;  PMC 
Property Management LLC. ; Known and Unknown Heirs Of Mary Hall Porter ; Dorothy Reed; Betty 
Reese; Mark J. and Rose Rich; Mark Wayne Rich; Known and Unknown Heirs of Paul and Julia 
Robinson; Donald L. and Helen E. Smith; Miles Smith; Alan Spearman; Jason William and Melissa Ann 
Sullenger and Dorothy Sullenger; Wysenta Talley; Tanner Properties LLC.; Known and Unknown Heirs 
of W.C.Taylor; Sandra B. Thomas; Mary M. Thornton; Anthony Travis; Teresa Williams Vandiver; 
Tyra Young; Steve E. Zellers and Aneta Reed c/o LH Trust are unknown and cannot be ascertained after 
diligent inquiry, that they and  each of them are hereby required to appear and answer or otherwise 
defend against the complaint filed against them in this cause  by the plaintiff’s attorneys who are William 
E. Simms Lincoln County and the town of Petersburg Attorney, 104 Main Avenue North, Fayetteville 
Tennessee 37334 and Johnny D. Hill Jr. Fayetteville City Attorney, 205 East Market Street, Fayetteville 
Tennessee 37334 within 30 days after the last publication of this Notice, otherwise default judgment 
may be entered against them for the relief demanded in the complaints.  If any of the defendants do not 
file an answer, a hearing on a motion for default judgment shall be heard on January 12th 2021 at 9 a.m.  
It is further ordered that this Notice shall be published for four (4) consecutive weeks in The Elk Valley 
Times, a weekly newspaper of general circulation in Fayetteville, TN. 
 
This 18th day of November 2020 -                                          William E. Simms., County Attorney 
Rebecca N. Carpenter                                                                            Johnny D. Hill, Jr., City Attorney 
Clerk and Master                                                                                   John H. Richardson, Jr., GAL 
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE 
AT FAYETTEVILLE 

 
 
LINCOLN COUNTY, TENNESSEE and 
CITY OF FAYETTEVILLE 
 
  Plaintiffs 
 
Vs.        Consolidated Civil Action No. 15259 
 
DELINQUENT TAXPAYERS as shown on 
the 2017-18 Real Property Delinquent Tax 
Records of Lincoln County, Tennessee and 
City of Fayetteville, Tennessee 
 
  Defendants      
____________________________________________________________________________ 
 

REPORT ON REFERENCE 
 
 In obedience to an Order of Reference heretofore entered in this cause on the 6th day of April, 

2021 in Minute Book 182, page 163, commanding me to report on the matters mentioned therein, I 

respectfully report as follows: 

 The names and addresses of the owners, as of the applicable assessment dates, of such 

property, the names and address of present owners in different, legal description of said property and 

whether real estate is encumbered and if so, the nature and amounts of the encumbrances and names 

and address of the owners thereof: 

LINCOLN COUNTY TAXES: 
 

 Afton Resources Center -- DISTRICT # 8, MAP #906, GROUP #, CONTROL MAP # 001.00, ID, SI000.                                                                                                                                  
Property Address:  Eldad Road 
Mailing Address: 209 S Jefferson St, #16, Winchester, TN 37398 
Mailing Address: c/o Bonnie Sasher aka Bonita, P. O. Box 1250, Fayetteville, TN 37334 
Mailing Address: 392 Highlands, Union Grove, AL 35175 
Base Tax Due:  $2,874.00 
Amount Tax Due as of April 1, 2021: $4,557.25 
Deed Book Y14, page 573 and Deed Book B13, page 57 
Lien Holders:  The Harrogate Foundation, 118 W. Main St., Westfield, PA 16950, recorded February 28, 2002 in Trust Deed Book 
445, page 312 
Year: 2018 

 
 
 Thomas, Michael D. Etux Sandra B.  -- DISTRICT # 5, MAP # 43 I, GROUP # B, CONTROL MAP # 43 I, PARCEL # 27.00, ID,  

SI 000. 
Property Address:  575 Lynchburg Highway 
Mailing Address: 575 Lynchburg Hwy, Mulberry, TN 37359 
Base Tax Due: $1,447.00 
Amount Tax Due as of April 1, 2021: $2,503.62 
Deed Book S13, page 442 
Lien Holders: (a) An abstract of judgment of General Sessions Court of Davidson County, Tennessee by Access Control System, Inc., 
c/o Phillip W. Duer, 1304 Red Oak Drive, Brentwood, TN 37027 dated April 16, 2015 and recorded April 22, 2015 in Misc. Book 77, page 
238. (b) A judgment of Lincoln County General Sessions Court by Ford Motor Credit Co., c/o Stone & Hinds, LLC, 507 Gay St. SW, Suite 
700, Knoxville, TN 37902, dated May 25, 2010 and recorded in Misc. Book 66, page 723. (c) A judgment of Lincoln County General 
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Sessions Court by FIA Card Services, N.A., c/o Graham, Knight & Hogen, P.O. Box 11583, Chattanooga, TN 37401-2583, dated 
September 18, 2012 and recorded October 30, 2012 in Misc. Book 71, page 461.  (d) A judgment of Giles County General Sessions 
Court by Kenny and Phyllis Fralix, c/o M. Andrew Hoover, 134 N Second St, Pulaski, TN 38478 and P. O. Box 52, Elkton, TN 38455 
dated October 3, 2016 and recorded in Misc. Book 80, page 422. (e) Federal Tax liens recorded in FTL Book 2, page 839, FTL Book 2, 
page 878, FTL Book 2, page 929, FTL Book 2, page 966, FTL Book 3, page 63, FTL Book 2, page 855, FTL Book 2, page 889, FTL 
Book 2, page 953, FTL Book 3, page 26, FTL Book 3, page 76, FTL Book 2, page 957, FTL Book 3, page 46, FTL Book 3, page 82, FTL 
Book 3, page 57, FTL Book 3, page 91 and FTL Book 3, page 123. (f) Notice of State Tax lien dated September 24, 2018 and recorded 
in Misc. Book 84, page 262 and Misc. 88, page 700. (g) A deed of trust of First Bank, 211 Commerce St., Ste. 300, Nashville, TN 37201 
recorded on February 10, 2020 in TD Book 792, page 842. 

 Year: 2018 
 

       Respectfully submitted, 
 
 
       ______________________________ 
       Rebecca N. Carpenter,  
       Clerk and Master 
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TAX SALE OF REAL ESTATE 
 
LINCOLN COUNTY, TENNESSEE and  
CITY OF FAYETTEVILLE, TENNESSEE 
 
    VS.                                                         Consolidated Action No: 15259 
 
DELINQUENT TAXPAYERS 2017 AND 2018 
 

In obedience to a decree of the Chancery Court of Lincoln County, Tennessee made in the above styled cause, I will 
on Wednesday, June 23, 2021 at 10:00 a.m. and continuing from day to day if necessary, at the Chancery Courtroom 
in the basement of the Lincoln County Courthouse in the town of Fayetteville, Tennessee, sell to the highest and best 
bidder for cash, subject to the right of redemption as fixed by law, and to liens of subsequent tax years, the following 
parcels, of real estate owned by the Defendants in the amount of judgment liens plus INTEREST, STATUTORY 
ATTORNEY’S FEES AND COSTS as provided by law, against their property in favor of Lincoln County, Tennessee 
and  City of Fayetteville for the taxes for year 2017 and 2018 (as well as previous years that are now collectable) 
as set forth opposite their names, to wit: 
 
Afton Resources Center-2018 County      **$4930.97 
8th Civil District of Lincoln County, Tennessee 
Map 906, Parcel 1.00,                                                
Deed Book Y-14, page 573 
Property Address:  Eldad Road 
 
Askins, Ruth-2018 County        **$ 935.15 
8th Civil District of Lincoln County, Tennessee 
Map 68, Ctrl Map 68, Parcel 31.00,                                                
Deed Book C-6, page 82, Deed Book G-7, page 393 
Property Address:  211 Shelbyville Highway 
 
 

**Pursuant to Tennessee Code Annotated 26-5-108(a) and 67-5-2506 any and all taxes that are due on 
the real property shall be collected at the sale therefore, the initial bid amount will include all amounts 
due and, pursuant to a court order, any excess funds collected may be applied to subsequent years’ 
taxes which may become due during the redemption period.   
 
OUR OFFICE WILL ONLY BE ACCEPTING CASH OR CERTIFIED FUNDS FOR THE 
PAYMENT OF THESE TAXES THROUGH JUNE 22, 2021.  
 

This the 2nd day of June, 2021 
       Rebecca N. Carpenter, Clerk and Master 
 
William E. Simms, Lincoln County Attorney 
Johnny D. Hill, Jr., City of Fayetteville Attorney 
John H. Richardson, Jr. Guardian Ad Litem 
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 PURCHASER INFORMATION FORM 
 
 

LINCOLN COUNTY, TENNESSEE, and 
CITY OF FAYETTEVILLE, TENNESSEE 
 
VS.                                                                                                        Consolidated Civil Action No: 14424     
 
DELINQUENT TAXPAYERS 2013 
 
PROPERTY OWNER:   ___________________________________________________________________ 
 
MAP/PARCEL: __________________________________________ DEED BOOK: ___________________ 
 
PROPERTY ADDRESS: ______________________________________________PHONE#_______________ 
 
PURCHASER (BIDDER) NAME: ___________________________________________________________ 
 
ADDRESS: ______________________________________________________________________________ 
 
TELEPHONE NUMBER: __________________________________________________________________ 
 
TOTAL TAX AMOUNT:  ___________________                 BID AMOUNT: ________________ 
 
(PAYMENTS)                                                     -Payments: __________________ 
County 2013: ________    City 2013: _________  
 
County 2014: ________    City 2014: _________ 
 
County 2015: ________    City 2015: _________                                    =OVERAGE:  ___________________ 
 
                                                                                                         -County 2016: ________ City 2016: ________ 
 
                                                                                                         -County 2017: ________ City 2017: ________ 
 
Decree of Sale: _______________________                                 FINAL OVERAGE: ___________________ 
                                                  
 
I hereby acknowledge receiving a copy of TCA Code 67-5-2701 - 67-5 2706 regarding delinquent property tax sales. I also 
understand the Clerk & Master makes no warranties or representations as to the description or status of the title to the 
properties being sold in said tax description and to have physically examined the property being sold. Furthermore, I 
understand that no survey has been performed of the property being sold and that the Property Assessor’s tax maps are not a 
guarantee of the property description or amount of acreage. I also understand that if I am a successful bidder and decide to 
make any improvements to the property I purchase during the one (1) year redemption period, it is my sole responsibility to 
petition the court for reimbursements of said expenses. Neither the Clerk & Master nor the tax attorney will assist in 
petitioning the court for reimbursement. 
 
____________________________________ 
Purchaser/Bidder Signature 
 
__________________________________________________________________ 
Date 
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IN THE CHANCERY COURT OF LINCOLN COUNTY, FAYETTEVILLE, TENNESSEE 
 
LINCOLN COUNTY, TENNESSEE,  
and CITY OF FAYETTEVILLE, TENNESSEE,  
 
  Plaintiffs, 
Vs.        CIVIL ACTION NO.  15259 
 
DELINQUENT TAXPAYERS, 
   
  Defendants. 
 
 

CLERK’S REPORT OF SALE 
 
 In obedience to the Order of Reference and Order of Sale heretofore made by the Court, 
the Clerk and Master respectfully reports as follows: 
 

1. I caused said publication to be made as required by the decree. 
2. That in conformity with said publication, on Wednesday, June 23, 2021, at 10:00 a.m., 

I proceeded to sell said properties advertised by the publication, which had not been 
previously paid.  Said sale was an on-line auction conducted by GovEase, a reputable 
company which conducts delinquent property tax sales for courts in the State of 
Tennessee. A copy of the legal publication was posted on the website and each potential 
bidder was required to complete a bidder verification form, a W-9 form and an 
acknowledgment form detailing the terms and conditions of the sale. Once the forms 
were completed, the potential bidder was required to submit to the court proof of the 
amount of funds that bidder was allowed to offer. 

3. A list of the parcels sold and the purchase details for each parcel are attached hereto as 
Exhibit 1.  
              

 The sale was made subject to all subsequently accruing taxes and prior taxes on said 
property and all bidders complied with the terms of the sale. 
 

Respectfully submitted this ________ day of June, 2021. 
 
 

         
  _____________________________ 

      Clerk and Master 
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IN THE CHANCERY COURT OF LINCOLN COUNTY, FAYETTEVILLE, TENNESSEE 

 
LINCOLN COUNTY, TENNESSEE,  
and CITY OF FAYETTEVILLE, TENNESSEE,  
 
  Plaintiffs, 
Vs.        CIVIL ACTION NO.  14903 
 
DELINQUENT TAXPAYERS, 
   
  Defendants. 
 
 

CLERK’S REPORT OF SALE 
 
 IN OBEDIENCE to the Order of Reference and Order of Sale heretofore made by the Court, the Clerk and 
Master respectfully reports as follows: 
 

1. I caused said publication to be made as required by the decree. 
2. That in conformity with said publication, on Wednesday, May 29, 2019 in the Chancery Courtroom located 

in the basement of the Lincoln County Courthouse in the town of Fayetteville, Tennessee, I proceeded to sell 
said properties advertised by the publication which had not been previously paid. A copy of the legal 
publication was distributed to those in attendance. 

3. That the following is a list of the taxpayers with the amount of County and/or City taxes set forth opposite 
their respective names as owners thereof, as bid in by individuals as set forth below: 

 
3rd District: 

Dickey, Joe Wayne Jr.   
DISTRICT # 3, MAP # 130, GROUP #, CONTROL MAP # 130, PARCEL # 39.02, ID, SI 000.                                                                                                           
Property Address:  15 Watermill Road 
Starting Bid of $ 915.32 and a final bid of $3,600.00 by Cleo and Deleace Walden  

8th District:                                      
Harper, Clin Howard and the Known and Unknown Heirs of Clin Howard Harper    
DISTRICT # 8, MAP # 79 K, GROUP # B, CONTROL MAP # 79 G, PARCEL # 009.00, ID, SI 000.                                                                                       
Property Address:  1012 Locust Street 
Starting Bid of $1,187.12 and a final bid of $2,500.00 by Peggie J. Bean 
 
                              

    
 The sale was made subject to all subsequently accruing taxes and prior taxes on said property and all 
bidders complied with the terms of the sale. 
 

Respectfully submitted this ________ day of May, 2019. 
 
 
       _____________________________ 
       Clerk and Master 
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE: 
 

LINCOLN COUNTY, TENNESSEE AND 
THE CITY OF FAYETTEVILLE, TENNESSEE 
                                                 PLAINTIFFS, 
 
VS                                                                                                                                NO: 14424 
DELINQUENT TAXPAYERS 2013, 
                                               DEFENDANTS 
 

NOTICE OF SALE EXCESS FUNDS 
 

To: The Bank of New York Trust Company, N.A. 
       C/O Wilson &Associates 
       1521 Merrill Drive, Suite D220 
       Little Rock, Arkansas 72211-9808 
 
PLEASE TAKE NOTE THAT ON the 23rd day of March, 2016, a delinquent property tax sale occurred involving the 
following property: 
 
Recorded Property Owner at the time of sale: ____________________________________________________________ 
Property Address: __________________________________________________________________________________ 
District ________, Map ________, Parcel ________  
Deed Book ________, Pg. ________, Case# ________ 
 
Pursuant to Tennessee Code Annotated 67-5-2502, notice is hereby given of the excess funds collected on the above stated 
property. 
 
The total amount bid in at the delinquent property tax sale:                                           $ ____________ 
The total amount of delinquent taxes due for which property was sold:                      $ ____________                     
The total amount of other taxes paid which were due at the time of the sale:            $ ____________            
The total amount of fees paid for recording the Decree of Sale:                                   $ ____________    
                               

Leaving excess funds in the amount of:                                                         $ ____________ 
 
 
Pursuant to Tennessee Code Annotated 67-5-2701, et seq., YOU HAVE THE RIGHT TO REDEEM THE 
PROPERTY DESCRIBED ABOVE.  The redemption period can range from 30 days up to 1 year depending on the 
circumstances of the parcel sold. If you wish to redeem the above referenced property, please contact our office at 
931-433-1482.  Any excess funds, after the payment of any other taxes which may become due within the redemption period, 
will be distributed after one year, or sooner upon request, following the entry of the order confirming the sale.  However, IF 
YOU WISH TO CLAIM THE EXCESS FUNDS PRIOR TO THE EXPIRATION OF THE REDEMPTION PERIOD, 
you may do so by application to the Chancery Court of Lincoln County.   
 
This __________day of _______________________, 2016. 
 
          
        ________________________________ 
          Rebecca N. Carpenter, Clerk & Master  
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE: 
 

LINCOLN COUNTY, TENNESSEE, 
THE CITY OF FAYETTEVILLE, TENNESSEE, 
AND THE CITY OF PETERSBURG, TENNESSEE,    

PLAINTIFFS, 
 
VS          NO.________ 
 
DELINQUENT TAXPAYERS, 
   DEFENDANTS. 
 
     

MOTION TO REDEEM PROPERTY 
 
 Comes now, ________________________, having paid the amounts prescribed in T.C.A. 67-
5-2701 (b), and moves this Honorable Court for an order allowing a redemption on the following 
described property: ________________________________________________________________ 
Property Owner at the Time of the Sale: ________________________________________ 
Property Address:  ________________________________________________________________ 
District _____, Map _____, Group _____, Ctrl Map _____, Parcel ____________ 
Recorded in Deed Book _____, Page _____________ 
 I hereby state that I am entitled to redeem the above described property, as evidenced by the 
attached documents; the property having been sold for delinquent property taxes on 
___________________, with order confirming said sale entered on __________________, to be 
redeemed for the following reason: ___________________________________________________ 

Check one: 
__________  (1) I am the taxpayer and/or the owner of a legal interest in the property 
____________ (2) I am the owner of an equitable interest in the property.  
__________  (3) I am a creditor of the taxpayer or have lien on the property.  
 
Respectfully Submitted this _________day of _________________________, _________.  
 

Name: ____________________________________ 
 

Address: ________________________ 
 

________________________________ 
 

 
                     
MOTION IS EXPECTED TO BE HEARD ON: ____________________________________ 

___________________________________ 
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CERTIFICATE OF SERVICE 
 
 

 I do hereby certify that a true and exact copy of the foregoing Motion has been served on all 
parties or counsel of record at their last known address. 
 

This _____ day of _____________________, _________. 
 

 
      _________________________________ 
      Clerk and Master    
 
 
 
* Please note that pursuant to T.C.A. § 67-5-2701(c) and (d), the Clerk shall mail a notice to the 
purchaser of this Motion to Redeem within ten days of its filing.  The purchaser then has thirty 
days from the date the notice was mailed to file a response seeking reimbursement from you for 
expenses allowed by T.C.A. § 67-5-2701(e).  If the purchaser timely files such response, the Court 
will set a hearing on this motion and the purchaser’s response, and send you and the purchaser 
a Notice of Hearing.  If the purchaser does not timely file such a response, the Court will 
determine whether the redemption appears to be proper from this Motion, and will either set a 
hearing on this Motion and send you a Notice of Hearing, or enter an order declaring the 
redemption to be complete.   
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE: 
 

LINCOLN COUNTY, TENNESSEE,  
THE CITY OF FAYETTEVILLE, TENNESSEE,    

PLAINTIFFS, 
 
VS          NO.__________ 
 
DELINQUENT TAX PAYERS, 
   DEFENDANTS. 
 
                       Order Allowing Redemption 
 
 This cause came on to be heard on the _____day of _____________, ______ before the 
Honorable J. B. Cox, sitting as Chancellor for the Chancery Court of Lincoln County, Tennessee upon 
a motion to redeem real property sold by this honorable court and the entire record in this civil action.   
 It appearing that the real property described as__________________________________, 
Dist. ___,Map No____, Parcel No____, CTL__ Deed Book____, page____, was sold by the Chancery 
Court for collection of Delinquent Property Taxes on the ____ day of ________, 20____, with the order 
confirming this sale entered on the _____day of_________, 20___ to the following 
person(s)__________________________________________________(“purchaser”). 
 It further appearing that pursuant to T.C.A. 67-5-2701, ____________________________ filed 
a motion to redeem the above described real property as ___________________________. 
 It further appearing that the motion is well taken. 
 THEREFORE, IT IS ORDERED, that once the additional interest and or other charges listed 
below, if any due, that were paid by the person requesting the redemption,  the above described real 
property shall be redeemed and all the right, title and interest of the purchaser  to the said parcel of land 
be divested out of purchaser and be vested in______________________________. 
It is further ordered that the purchaser be refunded the purchase amount, interest as of the date of filing 
the motion to redeem, additional interest in the amount of $____________, and other lawful charges as 
allowed by law in the amounts of____________________________. 
 

This ________day of _____________, ________. 
 

  
__________________________________ 

  J. B. Cox, Chancellor 
 

CERTIFICATE OF SERVICE 
 I do hereby certify that a true and exact copy of the foregoing Order has been forwarded either 
by hand delivery or by U.S. Mail postage prepaid to all parties or counsel of record at their last known 
address.                                                      

This _____day of_____________, ______. 
 
      _________________________________ 

 Clerk and Master 
  



 
 
 

207  

IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE: 
 
LINCOLN COUNTY, TENNESSEE AND  
THE CITY OF FAYETTEVILLE, TENNESSEE, 
   PLAINTIFFS, 
 
VS          NO.__________ 
 
DELINQUENT TAX PAYERS, 
   DEFENDANTS. 
 

  Order Denying Motion to Redeem 
 
 This cause came on to be heard on the_______ day of _____________, _______ before the 
Honorable J. B. Cox, sitting as Chancellor for the Chancery Court of Lincoln County, Tennessee upon 
a motion to redeem real property sold by this honorable court and the entire record in this civil action.   
 It appearing that the real property described as__________________________________, 
Map No________, Parcel No_______, Deed Book___, Page _____, was sold by the Chancery Court 
for collection of Delinquent Property Taxes on ____________________. 
 It further appearing that pursuant to T.C.A. 67-5-2701, ____________________________ filed 
a motion to redeem the above described real property as a___________________________. 
 It further appearing that the motion is overruled. 
 THEREFORE, IT IS ORDERED, that the above described real property shall continue to be 
held by the purchaser, ________________________, for the remainder of the redemption period 
prescribed by law. 
  IT IS FURTHER ORDERED that ________________shall be refunded the amounts that were 
paid at the time the motion was filed, less any costs and other amounts allowed by law. 
 

This ________day of _____________, ________. 
 
 
  __________________________________ 
  J. B. Cox, Chancellor 
 

CERTIFICATE OF SERVICE 
 I do hereby certify that a true and exact copy of the foregoing Order has been forwarded either 
by hand delivery or by U.S. Mail postage prepaid to all parties or counsel of record at their last known 
address. 
 
This _____day of_____________, ______. 
 
      _________________________________ 

 Clerk and Master 
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE: 
 
LINCOLN COUNTY, TENNESSEE AND  
THE CITY OF FAYETTEVILLE, TENNESSEE, 
   PLAINTIFFS, 
 
VS          NO.________ 
 
DELINQUENT TAXPAYERS, 
   DEFENDANTS. 
     

MOTION TO CLAIM EXCESS FUNDS 
 
 Comes now, ________________________, and moves this Honorable Court for an order 
allowing excess funds received on the following described property at a delinquent property tax sale: 
Property Owner at the Time of the Sale: 
_______________________________________________________________   
                                       
Property Address:  ___________________________________________________________ 
District ____, Map________, Group_____, Ctrl Map_______ Parcel_______ 
Recorded in Deed Book______, Page________. 
 I hereby state that I am entitled to claim the excess funds, as evidenced by the attached 
document(s); the property having been sold for delinquent property taxes on ______________. I 
request that any costs due for filing this motion be deducted from the amounts due to me.  I further 
hereby waive my right to redeem the above referenced property. 
 

Respectfully Submitted this ____day of ____________, __________.  
 

Name: __________________________ 
 

Address: ________________________ 
 

    _________________________ 
                     
MOTION IS EXPECTED TO BE HEARD ON: ___________________________ 
 

CERTIFICATE OF SERVICE 
 I do hereby certify that a true and exact copy of the foregoing Motion has been served on all 
parties or counsel of record at their last known address no later than 30 days prior to the hearing. 

  
This _____day of_____________, ______. 
 

      _________________________________ 
      Clerk and Master 
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IN THE CHANCERY COURT FOR LINCOLN COUNTY, TENNESSEE 
AT FAYETTEVILLE 

 
LINCOLN COUNTY, TENNESSEE and 
CITY OF FAYETTEVILLE, TENNESSEE 
 

Plaintiffs, 
 

Vs. 
 
DELINQUENT TAXPAYERS, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  

 
 
 
 
 
Case No. 14903 
 

    
 

ORDER GRANTING MOTION FOR EXCESS FUNDS 
 

This matter came before the Court for hearing on November 5, 2019, upon a Motion for Excess 
Funds, filed by Joey Johnson, Successor Administrator of the Estate of Joe Wayne Dickey, Jr., 
deceased, pursuant to Tenn. Code Ann. § 67-5-2702. The Court, having considered the 
Motion, makes the following findings:  

1. That certain real property located at 15 Watermill Road, Flintville, Tennessee, in 

the 3rd Civil District of Lincoln County, Tennessee; Map 130, Parcel 39.02, was sold at a tax 

sale on May 29, 2019. The tax sale was approved by this Court pursuant to Decree Confirming 

Sale dated June 19, 2019. 

2. On or about August 20, 2019 the redemption period was shortened to 30 days 

pursuant to a decree of this Honorable Court entered in Minute Book 173, page 173. 

3. Based on these facts, the Court finds that there is no reason to continue holding 

the excess funds from the tax sale in the amount of $2,681.57 and the said funds shall be paid 

to the original owner who is now deceased.  Therefore, the said excess funds amount should 

be paid to the original owner’s estate which is currently being probate in this Honorable Court, 

and more particularly identified by case no.  PR3803. 

Based upon these findings, IT IS HEREBY ORDERED THAT: 
 
A. The motion for excess funds is GRANTED; 
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B. The excess funds in the amount of $2,681.57 shall be paid to Joey Johnson, 

Successor Administrator of the Estate of Joe Wayne Dickey, Jr., deceased. 

 
IT IS SO ORDERED this ___ day of ___________, 2019.   
     
 
        

__________________________________________ 
J. B. COX, CHANCELLOR 

 
 
 
CERTIFICATE OF SERVICE 
 I do hereby certify that on the ____day of ____________, 2019, a true and exact copy of the 
foregoing Order has been forwarded either by hand delivery or by U.S. Mail postage prepaid to all 
parties or counsel of record at their last known address. 
 
 
      ________________________________ 
      Rebecca N. Carpenter, Clerk and Master 
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IN THE CHANCERY COURT FOR LINCOLN COUNTY, TENNESSEE 
AT FAYETTEVILLE 

 
LINCOLN COUNTY, TENNESSEE and 
CITY OF FAYETTEVILLE, TENNESSEE 
 

Plaintiffs, 
 

Vs. 
 
DELINQUENT TAXPAYERS, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  

 
 
 
 
 
Case No. 14903 
 

    
ORDER DENYING APPLICATION FOR EXCESS FUNDS 

 
This matter came before the Court on October 29, 2019, upon review of the Application for 
Excess Funds filed by Redstone Federal Credit Union and the entire record in this cause.   The 
Court, having considered the Application, makes the following findings:  
 

1. That certain real property located at 205 Morgan Avenue, Fayetteville, 

Tennessee, in the 8th Civil District of Lincoln County, Tennessee; Map 079F, Parcel 12.00, 

was sold at a tax sale on May 29, 2019. The tax sale was approved by this Court pursuant to 

Decree Confirming Sale dated June 19, 2019. 

2. On or about July 3, 2019, Michael Sullivan, the owner of the above described real 

property at the time of the tax sale, filed a Motion to Claim Excess Funds and a hearing was 

set for August 6, 2019.  All interested parties were notified of the hearing on the Motion to 

Claim Excess Funds pursuant to a certificate of service dated July 3, 2019 and signed by 

the Clerk and Master, Rebecca N. Carpenter. 

4. On August 6, 2019, Michael Sullivan; William E. Simms, Attorney for Lincoln 

County; and John D. Hill, Attorney for the City of Fayetteville appeared in court for the hearing 

on the Motion to Claim Excess Funds.  After hearing from all parties present and discussion on 

the motion, the Court asked both attorneys present to research the matter and present an order 

to the Court. 
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5. On or about August 20, 2019, an Order to Pay Excess Funds from a Delinquent 

Tax Sale was presented to the Court for approval and the order was signed and entered in 

Chancery Minute Book 173, page 774.  The aforementioned order required payment of the 

excess funds to Michael Sullivan after the payment of outstanding taxes, fees and cost.   

6. On or about September 04, 2019 Redstone Federal Credit Union filed an 

Application for Excess Funds and requested that the matter be placed on the court’s September 

10, 2019 docket.  An order was sent to the court prior to the hearing however no one appeared 

on behalf of Redstone Federal Credit Union on September 10, 2019.     

7. Based on these facts, the Court finds that the order dated August 20, 2019 

remains in full force and effect.  Therefore, the said excess funds, currently in the hands of the 

court, less any remaining taxes, fees and cost, should be paid to Michael Sullivan as previously 

ordered by this Honorable Court.   

Based upon these findings, IT IS HEREBY ORDERED THAT: 
 
A. The Application for Excess Funds is DENIED; 

B. The remaining excess funds, after all remaining taxes, fees and cost, in the 

amount of $9,491.32 shall be paid to Michael Sullivan. 

IT IS SO ORDERED this ___ day of ___________, 2019.    
        

__________________________________________ 
J. B. COX, CHANCELLOR 

 
CERTIFICATE OF SERVICE 
 
 I do hereby certify that on the ____day of ____________, 2019, a true and exact copy of the 
foregoing Order has been forwarded either by hand delivery or by U.S. Mail postage prepaid to all 
parties or counsel of record at their last known address. 
       

________________________________ 
      Rebecca N. Carpenter, Clerk and Master 
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General Sessions 

• Commencement of a Civil Action 
• Traffic Court 
• Basic Jury Issues (Civil & Criminal) 
• Grand Juries 
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CIVIL ACTIONS IN GENERAL SESSIONS 
 

(As a reference it is recommended that each clerk possess 
 

 A Tennessee General Sessions Handbook  
 

by Hon. G Andrew Brigham and Thomas B. Norris, Jr., Esq. 
2009 M. Lee Smith Publishers LLC, 5201 Virginia Way, Brentwood, Tn. 37024-5094) 

 
Courts of General Sessions are addressed in T.C.A. 16-15-101 through 16-15-905 

 
Clerks--Powers and Duties; records (T.C.A. 16-15-303) 
 

 
Tennessee case law has held that where the Tennessee Rules of Civil Procedure are not applicable to 
courts of General Sessions (absent governing sessions-specific statute), the common law relating to 
procedure does apply.1 
 

1.  Commencement of a Civil Action: 
 

A civil action in the General Sessions Courts is commenced by a civil warrant issued by the clerk 
of the court of the issuing county.  Forms are available on the Administrative Office of the Courts’ 
website or the issuing Clerks’ office.   
 
It is the official duty of the clerk to file all papers in a cause presented by the parties, and to endorse 
the correct date of the filing thereon.  It is the duty of the clerk of the court, in the absence of 
instructions from the court to the contrary, to accept for filing any paper presented to him, provided 
such paper is not scurrilous or obscene, is properly prepared, and is accompanied by the requisite 
filing fee.2 (Court costs as applicable are found in T.C.A. 8-21-401) 

 
Civil Actions consist of: 
1 Civil Warrants/Summons 
2 Writs 
3 Summons for Possessory 
4 Attachment & Summons 
5 Detainers 

 
Service of Process:  
T.C.A. Code—16-15-901; 16-15-902; 16-15-903;16-15-904 
Sheriff’s Service 
Private Process Servers 
Certified Mail 
Secretary of State 
Publication 
 

 

_________________________________________________________ 

1Tennessee General Sessions Handbook 2009 (pg. 86) 
215 A Am. Jur.2d “Clerks of Court 
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Filing Documents: 
A civil action in the General Sessions Courts is commenced by a civil warrant issued by the clerk of the 
court of the issuing county.  Issuance of original process in civil actions may not be accomplished until 
the Clerk has received the filing fees.  (T.C.A. 16-15-718) 
 
Setting Case on Docket: 

Courts have scheduled civil days; therefore, allowing attorneys or individuals to choose a date 
to be entered on the summons prior to service. 

 
Entry of Judgment  
 Upon disposition of Case the judgment is entered in Rule Docket 

 

Appeals 
 An appeal can be made to the Circuit Court within 10 days.  T.C.A. 27-5-101; 108 
 

Acts of Congress/Exemplified Certification (28 United States Code Annotated Sec.1738) 
 There is a form for this process which is often referred to as the “clerk and judge form”. 

 
Revival of Judgment/Extension of Time  
 If a judgment has not been satisfied, the party for whom the judgment was granted commence 
revival within 10 years from the date judgment was entered. (Tennessee Rule of Civil Procedure 69.04 
as referenced in T.C.A. 25-4-101) 

 
Joint & Several Liability 
 T.C.A. 20-1-107 
 Where two or more persons act in concert, it is well settled…in civil cases that each will be liable 
for the entire result.  In legal contemplation, there is a joint enterprise, and a mutual agency, so that the 
act of one is the act of all, and liability for all that is done is visited upon each.1 

 
Garnishments & Executions 
 The procedures by which an individual’s earnings may be withheld to satisfy a debt. (T.C.A. 26-
2-102(3); T.C.A. 29-6-129 
 
Subpoenas 
 Civil charge up front—T.C.A. 16-15-718 
 
Showcause Orders 
 Orders issued serving an individual for a court appearance 
 
1Tennessee General Sessions Handbook 2009 (pg. 71) 

 
Slow Pay Agreements (Motion to Pay by Installments) 
 T.C.A. 26-2-216 
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 TRAFFIC COURT IN GENERAL SESSIONS 
(As a reference it is recommended that each clerk who has a large traffic docket purchase Tennessee 
Motor Vehicle Laws Annotated, by LexisNexis) 
 
 

 E-Citations 
 

A. Importing E-Citations: 
• Go to “Criminal” 

 
• Go to “Import Citations” 

 
• Click “Find Now” 

 
• Choose Date and Open 

 
• Check for Errors 

   If error, go to “view attachment” & fix error 
 

• Click “open all attachments for all imported cases” at the top 
 

• Place back of citations in printer and print all citations in the batch 
  

• Check citations for any criminal dates and put with criminal charge 
   Citation which will be handwritten 

• Optional-you can fill out backs of citations with case number, charge, etc. 
 

• Check citation for second or more offenses:  seatbelt, 9 or less speeding, CMV 
Speeding, and CRD under 9 years of age (these have to be manually changed in the 
system because they will only import as regular speeding-some charges  

       Make a difference in the cost when disposed of). 
 

• Separate citations by trooper and file with specific court date. 
 

B. Hearing Results, Payments and Clearances: 
 

Failure to Appear: 
• Go to “Hearings” 
• Click on particular hearing 
• Click on “Record Hearing Results” at the bottom left 
• Choose “Failure to Appear-Criminal” 
• Enter the current date for “Date Resulted” 
• Follow prompts to finish 
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Failure to Pay: 

• Add a payment agreement by going under tasks in right hand corner and go to “add a 
payment agreement” and follow the prompts 

• Put in party name, payment schedule, date to begin, due date, and amount. 
• Follow prompts to finish 

 
Electronic Clearances: 

• Contact the Tennessee Department of Safety to set up a user name and password for 
Court Disposition Recording Website (Tennessee.Gov) 

• Log in and choose “General Sessions” Court 
• Go To “Failure to Appear/Pay Processed Records” 
• Locate defendant by last name, citation number, or license number 
• Choose “New” by defendant’s name 
• Choose FTA or FTP 
• Enter the Satisfied Date and remove either the “W” and “V” letters or the first three 

numbers of the ticket number (if e-citation) 
 
Note:  The website will only allow submission of seven digits 

 
• After submission, click on “Return” at the far right 
• Go back to “Failure to Appear/Pay Processed Records” but this time select “New” 
• Print a copy of the electronic clearance (if the Tennessee Department of Safety does not 

receive an electronic clearance, a copy can be faxed to them) 
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Jury 
 

• Right to a Jury 
• Jury Coordinator & OATH 
• Jury Pool & Selection 
• Jury Pool Report 
• Jury List Publication 
• Juror Qualifications 
• Jury Summons 
• Juror Excuse/Exemptions 
• Jury Orientation 
• Postponement of Jury Service 
• Juror Compensation 

 Employed Juror 
-Excused work absence 
-Juror’s paycheck 
-Statement of Jury Service 

 Donation of Jury pay to Criminal Injuries Compensation Fund 
• Juror Examination & Seating Jury 
• Trial Procedures – Criminal & Civil Cases 

 Oaths 
 Jurors 
 Note taking/Juror Questions 
 Forms  

• Grand Juries 
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GUIDE for TENNESSEE CLERKS of COURT 
 
 

Basic JURY ISSUES (for Civil & Criminal cases) 
 

TABLE OF CONTENTS 
 
Right to a Jury………………………………………………………………................ 2  
Jury Coordinator & OATH…………………………………………………………….. 3 
Jury Pool & Selection…………………………………………………………………. 4 
Jury Pool Report………………………………………………………………………. 4 
Jury List Publication…………………………………………………………………... 5 
Juror Qualifications……………………………………………………………………. 5 
Jury Summons…………………………………………………………………………. 5 
Juror Excuse/Exemptions……………………………………………………….…… 6 
Jury Orientation……………………………………………………………………….. 7 
Postponement of Jury Service………………………………………………………. 7-8 
Juror Compensation………………………………………………………………….. 8-9 
 Employed Juror……………………………………………………………….. 9 

o Excused work absence………………………...…………………… 9 
o Juror’s paycheck……………………………………...………......... 9 
o Statement of Jury Service………………………………………….. 9 

 Donation of Jury pay to Criminal Injuries Compensation Fund………… 9 
Juror Examination & Seating Jury………..…………………..……………………. 9-10 
Trial Procedures …………………………………………………………………….. 10-11 
 OATHS for: 
 Jurors………………………………………………………………………… 10 
 Court Officers……………………………………………………………...… 11 
 Witness or Defendant…………………………………………………….… 10 
 Note taking/Juror Questions……………………………………………….. 11 
 Forms: ……………………………………………  ………………………… 15-18 
          (Jury Selection Chart; Peremptory Challenges Submission Slip Form; Verdict Form) 
Grand Juries………………………………………………………………………12 
 
 
 
 
 

Note following reference, regarding citations: 
Tennessee Code Annotated = T.C.A. 

Tennessee Rules of Civil Procedure = Tenn. R. Civ. P. 
Tennessee Rules of Criminal Procedure = Tenn. R. Crim. P 
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Basic JURY ISSUES (for Civil & Criminal cases) 
 
 
The Circuit Court Clerk may supply the jury to the Chancery Court Clerk & Master, in certain Judicial 
Districts in Tennessee; however, in all counties of this state, regardless of population, jurors required to 
try issues of fact in the chancery or other court, not supplied with regular jurors, may be summoned 
instanter, by order of the court.  See T.C.A. § 22-2-312 
  
Clerk TIP: It is common that the Clerk & Master may use the jurors of the Circuit and/or 
Criminal Court of the County. 
 

T.C.A. § 22-2-101. Application of chapter {Effective Date: July 1, 2011} 

(a) This chapter applies to all grand and petit juries in all circuit and criminal courts of this state. This chapter also applies to any law court in 

any of the counties. 

(b) Except as provided in § 22-4-101 {JURY COMPENSATION}, every private act enacted in this state touching in 
any way upon the subject of juries, jurors or jury commissioners is repealed in its entirety. 
(c) The jury selection methods in the Chancery Courts of this state shall not be affected in any way by this chapter, except as provided in § 

22-2-312 {Selection & summons when no jury pool provided.} 

 
Acts 2011 ch. 209, §1 deleted §22-2-101(b)(1) and (2), effective July 1, 2011. Since §22-2-101(b)(1) and (2) have been deleted, this chapter 
is no longer only effective in certain counties, and jurors and jury panels for the counties formerly referenced in §22-2-101(b)(1) shall no longer 
be selected in accordance with this chapter as it existed prior to January 1, 200l, which was formerly compiled in title 22, ch. 5, which has 
been deleted. 
 
 
Right to a Jury: 
 

(A) Civil Cases 
 

Written DEMAND must be made for a civil jury trial: 
 
A party wishing to have one or more issues considered by a jury must file a written demand with the 
clerk.  Tenn. R. Civ. P. 38.  This can be done “in any pleading specified in Rule 7.01 or by endorsing 
the demand upon such pleading when it is filed, or by written demand filed with the clerk, with notice to 
all parties, within fifteen (15) days after the service of the last pleading raising an issue of fact.”  Tenn. 
R. Civ. P. 38.02.  The pleadings referenced in Rule 7.01 are the following: Complaint, Answer, Reply to 
Counterclaim, Answer to Cross-Claim, Third-Party Complaint, and Third-Party Answer.   
 
Clerk TIP: Teach attorneys to conspicuously print, on first page of the document & near 
case/docket #, the following: “JURY DEMAND”. Read the document to be sure they have 
not omitted they want a jury. 
 
Clerk should put case on “Jury Docket”, after jury is demanded: 
When a party demands a jury “the action shall be designated upon the docket as a jury action.”  Tenn. 
R. Civ. P. 39.01.  Although the failure to make a timely demand initially appears to be fatal pursuant   
Tenn. R. Civ. P. to 38.05, Rule 39.02 clarifies that “notwithstanding the failure of a party to demand a 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS22-4-101&originatingDoc=N498E4470C70111E0983DFE32142E3C20&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS22-2-312&originatingDoc=N498E4470C70111E0983DFE32142E3C20&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS22-2-312&originatingDoc=N498E4470C70111E0983DFE32142E3C20&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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jury as to any issue with respect to which demand might have been made of right, the court in its 
discretion upon motion may order a trial by jury on any or all issues.”   
 
Appeal to Circuit or Chancery Court – Jury may be demanded by any party 
 
If a case is removed to a Chancery or Circuit Court by appeal or otherwise, “the clerk shall promptly 
give notice to the appellee of the filing of the papers.”  Tenn. R. Civ. P. 38.03.  This requirement is 
designed to give the appellee an adequate opportunity to make the jury demand, which must be made 
“within ten (10) days after the papers are filed with the clerk” unless the case is set for trial within 10 
days, in which case “any party may make demand for jury trial when the case is called for trial.”   
 

(B) Criminal Cases 
 
“In all criminal prosecutions except for small offenses, the defendant is entitled to a jury trial unless 
waived.”  “A waiver must be in writing; have the consent of the District Attorney General; and have the 
approval of the Court.” Tenn. R. Crim. P. 23   
 
Jury Coordinator: 
 
The clerk of the Circuit Court of the county shall be the jury coordinator unless the judge or judges 
who hold Circuit or Criminal Court in such county appoint someone other than the clerk to serve as the 
jury coordinator. T.C.A. § 22-2-201 (a)(1) 
 
If the Circuit Court Clerk serving as jury coordinator becomes ill or is absent for any cause when the 
jury coordinator’s services are required, the clerk’s deputy may take the oath prescribed for the jury 
coordinator and thereafter perform the jury coordinator duties in the clerk’s absence.  T.C.A. § 22-2-
201(a)(3) 
 
OATH for Jury Coordinator - See T.C.A. § 22-2-201(a)(2). 
 

 “I, _____________, do solemnly swear or affirm that I will faithfully and impartially 
discharge the duties imposed upon me as jury coordinator for ________________ 
County to the best of my knowledge and ability; that I will never place the name of any 
person on the jury list or in the jury box whom I know to be unqualified to serve as a juror, 
or who has to my knowledge solicited or had others to solicit that the person’s own name 
be placed on the jury list or in the jury box, so help me God.” 

 
Jury Pool & Selection: 
[The Clerk’s computer software may provide a jury program for selection and management.] * 
  
*Clerk TIP: {See excerpt of the TnCIS User Manual (“Jury Management” summary page) 
used by the Dickson County Circuit Court Clerk’s Office, at page 13 of this Guide.}  Jury 
selection may vary by county according to the Judge. 
It is the duty of the presiding Judge of the Judicial District to notify the jury coordinator of the 
number of names to be selected from the jury list, and these names shall constitute the jury pool.  
See T.C.A. § 22-2-304(a). 
 
 – Automated Selection of Jury List [from licensed driver records/lists, tax records or “other 
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available and reliable sources… by automated means” & NOT FROM VOTER LISTS].  “Jury 
coordinator is prohibited from using the permanent voter registration records as a source to compile the 
jury list.”  See T.C.A. § 22-2-301(a). 
 
 
Automated Selection of Names for Jury Pool – Selection of names for the jury pool shall be made 
by automated means “in such a manner as to assure proportionate distribution… that causes no 
prejudice to any person.” T.C.A. § 22-2-304(a) 
 
When the required number of names have been selected for the jury pool, the jury coordinator shall 
place a list of those names in an envelope with a report signed by the jury coordinator. A copy of the 
list and report shall be retained by the jury coordinator.  T.C.A. § 22-2-304(b) 
 

• Alternate non-automated jury selection method. See T.C.A. § 22-2-302. 
 

• Counties having court in two places – separate records required. See T.C.A. § 22-2-303. 
 
Jury Pool Report: See T.C.A. § 22-2-201(a)(2). 
To: 
 The Honorable _______________________, Presiding Judge of the _______ Judicial District, at 
___________________ County: 
I, __________________, the jury coordinator for such county, report that the enclosed names, which 
have been drawn according to law, constitute the jury pool for the upcoming jury service term: 
This the _____ day of _________________________, 20________. 
______________________________________________________ 
Jury Coordinator 
 
Jury List Publication:  See T.C.A. § 22-2-308. 
 
“Immediately after the jury pool has been summoned in accordance with T.C.A. § 22-2-307, the jury 
coordinator shall create a list of the members of the jury pool, and a copy of the list of the members of 
the jury pool shall be posted in the clerk's office for public inspection. In addition, the jury coordinator 
shall cause to be made a sufficient number of copies of the list of the members of the jury pool, which 
shall be placed in the clerk's office and available for general distribution to the members of the bar and 
to all other interested persons.” T.C.A. 22-2-308 
 
Juror Qualifications: See T.C.A. 22-1-101, 102, 104, 105. 
 
18 years of age 
U.S. citizen 
Tennessee citizen 
County resident (for 1 year) 
No felony or perjury conviction  
No personal interested or kinship 
Proper state of mind that will not “…prevent the juror from acting impartially”. T.C.A. § 22-1-105 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS22-2-307&originatingDoc=N9C095DC0738F11DDADFFA968796CB36A&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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Jury Summons: “The administrative office of the courts shall prepare a form juror summons that 
may be used by the jury coordinator in any county.” T.C.A. 22-2-306(b) 
[The Clerk’s court computer software may provide the jury summons form.] 
 

The clerk prepares the Jury Summons, commanding the prospective juror’s appearance on a date and 
time certain. The Jury Summons may be mailed (via U.S. Postal Service) or personally served.  See 
language below: 
“The sheriff shall summon jurors by first class mail sent to the regular address of each member of the 
jury pool, giving notice of such person's selection for jury duty. The summons shall be mailed to the 
regular address at least ten (10) days prior to the date fixed for such person's appearance for jury 
service.”  T.C.A. 22-2-307(a) 
 

The jury coordinator may, at the coordinator's discretion, summon the jurors by first class mail 
without the assistance of the sheriff.  T.C.A. 22-2-307(d) 
 

Juror Excuse/Exemptions:  See T.C.A. § 22-1-103, 104, 105. 
 

Excuse:  See T.C.A. § 22-1-103. 
 

“…A person is excused from jury service permanently only when the deciding Judge determines that 
the underlying grounds for being excused are of a permanent nature.” T.C.A. § 22-1-103(d) 
 

Pursuant to T.C.A. § 22-1-103, any person may be excused from serving as a juror for: 
 

1. mental or physical condition that causes that person to be incapable of performing jury service. {The 
court must be provided documentation from a physician licensed to practice medicine, verifying that 
a mental or physical condition renders the person unfit for jury service.} 

2. undue or extreme physical or financial hardship to the prospective juror or a person under the 
prospective juror's care or supervision. {The Judge shall make such determinations unless he/she 
delegates this authority to the jury coordinator. If not delegated to the jury coordinator, a Judge of 
the court may authorize the jury coordinator to make initial inquiries and recommendations 
concerning such requests.} 

 

To support the request to be excused, the prospective juror shall provide the following 
documentation to the Court: income tax returns, medical statements from licensed physicians, 
proof of dependency or guardianship, affidavit stating that the person is unable to obtain an 
appropriate substitute caregiver. 
 

3. A jury 75 years of age or older may request to be excused. 
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*Documents shall be maintained by the jury coordinator during the jury service term, but may be 
destroyed thereafter. These documents are not public records and shall not be disclosed, except 
pursuant to a court order; however, the jury coordinator shall maintain a list of members of the jury pool 
who were excused pursuant to T.C.A. § 22-1-103 and that information shall be made available upon 
request. 
 
Jury Orientation:  Jurors are given basic instructions, i.e. call to a specific phone number 
(by or on a date certain) to learn of their next day’s jury service. 
 
Judges should welcome the opportunity to orient jurors as they commence their jury service, and some 
Judges provide a “Jury Handbook” for jurors to keep. During orientation, the Judge will often: (a) make 
a general statement of the importance of juror service; (b) summarize the jury selection process; (c) 
review the juror’s oath and its purpose; (d) detail the steps of the trial, the purpose of attorneys’ 
conferences outside the jury’s presence, and the importance of following instructions; and (f) discuss 
the jury’s verdict. 
 
In criminal cases, the Judge is required to admonish the jury pursuant to Tenn. R. Crim. P. 24(g), as 
follows: {Clerk TIP: Clerk may need to make Court Officers, who tend to the jury, aware of 
the following.} 
 
Admonitions. The court shall give the prospective jurors appropriate admonitions regarding their 
conduct during the selection process, as well as their conduct during the case. In both situations these 
shall include admonitions: 

• not to communicate with other jurors or anyone else regarding any subject connected with the 
trial; 

• not to form or express any opinion about the case until it is finally submitted to the jury; 
• to report promptly to the court: 

A. any incident involving an attempt by any person improperly to influence any jury member; or 
B. a juror's violation of any of the court's admonitions; 

• not to read, hear, or view any news reports concerning the case; and 
• to decide the case solely on the evidence introduced in the trial. 

 
Postponement of Jury Service:  See T.C.A. § 22-2-315.  
 
“… the judge shall notify the juror and the jury coordinator in writing designating an alternate date to 
which the juror's service is postponed.” T.C.A. § 22-2-315(b) 
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Request for postponement of jury service -   
shall be granted by the jury coordinator; provided, that: 

• (1) The juror has not previously been granted a postponement; 
• (2) The prospective juror appears in person or contacts the jury coordinator by telephone, 

electronic mail, facsimile, or in writing to request a postponement; and 
• (3) A date certain is fixed for future jury service within twelve (12) months. 

 
2nd Postponement of Jury Service -  
“A subsequent request to postpone jury service may be approved by a Judge only on the basis of an 
extraordinary event, such as a death in the prospective juror's family, sudden grave illness or a natural 
disaster or national emergency in which the prospective juror is personally involved, that could not have 
been anticipated at the time the initial postponement was granted. Prior to the grant of a second 
postponement, the prospective juror must fix a date certain on which the juror will appear for jury service 
within twelve (12) months of the postponement and on which date the court will be in session.” T.C.A. 
§ 22-2-315(c) 
 
Juror remains under summons -  
“A juror granted a postponement remains under summons to appear on the alternate date without the 
necessity of the issuance of a new summons; however, the jury coordinator may, at the coordinator's 
discretion, issue a new summons.” T.C.A. § 22-2-315(d) 
 
Postponed Jurors List -  
“The jury coordinator shall maintain a list of members of the jury pool whose service was postponed 
pursuant to this section, and that information shall be made available upon request.” T.C.A. § 22-2-
315(e) 
 
Juror Compensation: 
 
Jurors are compensated pursuant to T.C.A. § 22-4-101 thru 105.  
 
Every regular juror, including jurors on Chancery Court juries, is entitled to receive at least ten dollars 
($10.00) for each day's attendance and at least thirty dollars ($30.00), if sequestered, for each day's 
attendance. T.C.A. § 22-4-101(a) & (e) 
 
Upon the discharge of the jury, the jury coordinator shall “make out and certify a list of the jury, with the 
number of days they have respectively served, and the amount due to each, and deliver the same to 
the appropriate county official, who shall compensate jurors in the amount due to each of them in 
accordance with applicable financial procedures in the county.”  T.C.A. § 22-4-104 
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Employed Juror -   See T.C.A. § 22-4-106. 
 

• Excused work absence -  
Juror’s employer shall excuse the employee for each day the employee's service as a juror 
exceeds three (3) hours. 

 
• Juror’s paycheck -  

Employee is entitled the usual compensation; however, the employer has the discretion to 
deduct the amount of the fee or compensation the employee receives for serving as a juror.  

 
[If an employer employs less than five (5) people on a regular basis or if the juror has been 
employed on a temporary basis for less than six (6) months, the employer is not required to 
compensate the juror during the period of jury service.] T.C.A. § 22-4-106(b)  

 
• Statement of Jury Service (for employer) -  

It is the duty of all persons paying jurors their fee or compensation for jury service to issue to 
each juror a statement showing the daily fee or compensation and the total amount of fees or 
compensation received by the juror. The person also shall provide a juror with a statement 
showing the number of hours the juror spent serving each day if the juror or juror's employer 
requests such a statement prior to the service at issue.  T.C.A. § 22-4-106(c)   

 
 
Donation of Jury Pay to Criminal Injuries Compensation Fund - T.C.A. § 22-4-107.    
 
“Each prospective juror reporting for jury service shall be provided a form letter that, when signed by 
the prospective juror, directs the county treasurer to donate all of the prospective juror’s reimbursement 
for jury service to the criminal injuries compensation fund.”   
[The statute does not specify who performs this task, but it appears to be the responsibility of the court 
clerk.]  
 
Juror Examination & Seating Jury: Judge or Clerk will draw names of jurors, and the 
clerk (or judge) calls names to fill the jury box plus alternate(s). 
 
Criminal and Civil Cases -  
 
Parties or their attorneys have the right to examine prospective jurors.  T.C.A. § 22-3-101.  The parties 
may also challenge a juror for cause for any of the reasons delineated in T.C.A. § 22-3-102, 103,104.  
See also Tenn. R. Civ. P. 47; Tenn. R. Crim. P. 24.   
  
Clerk TIP: Clerk should consult with the Judge to ascertain specifics of the preferred 
selection process. {See “Jury Selection Process” of the Chancery Court of the 3rd Judicial 
District, at page 14 of this Guide.} 
 
Civil Cases Only -  

 
As a general rule, each party in a civil case is entitled to 4 peremptory challenges (without assigning 
any cause).  If there are more than two parties, the court shall increase and distribute the number of 
peremptory challenges in the manner designated by T.C.A. § 22-3-104.   Tenn. R. Civ. P. 48 governs 
the manner in which the parties examine potential jurors, select alternate jurors (when appropriate), and 
exercise their peremptory challenges.  Although a jury typically consists of 12 persons (not including 
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the alternates), parties may stipulate to “any number less than” 12.  Tenn. R. Civ. P. 47.  The parties 
also may stipulate that “a finding of a stated majority of the jurors shall be taken as the verdict or finding 
of the jury.”  Id.  
 
 
Criminal Cases Only - 
 
The procedure for selecting a jury in a criminal case is set out in Tennessee Rule of Criminal Procedure.  
The number of peremptory challenges depends upon the potential penalty, number of alternate jurors, 
and number of defendants.  Tenn. R. Crim. P. 24.  However, the general rule is that each defendant is 
entitled to 15 peremptory challenges if the offense is punishable by death, eight challenges if the offense 
is punishable by imprisonment for more than one year, and three challenges if the offense is punishable 
by imprisonment for less than one year, by a fine, or by both.  The defendant is granted an additional 
challenge for each alternate juror.  The state is granted the same number for each defendant.  Id.   
 
Trial Procedures – Criminal & Civil Cases  
 

(A) OATHS: 
 

Qualifying Jurors for the day: 
Will you and each of you solemnly swear or affirm that you will offer or give true answers to 
each and every question that may be asked of you and truly try the issue joined in this case on 
trial and a true verdict render, according to the law and evidence, so help you God? 
 
 
Are you in any way related to the parties in this case? 
 
Have you formed or expressed an opinion as to the merits of this case? 
 
Swearing Jurors to Try the Issues (try case): 
Will you and each of you solemnly swear or affirm that you will well and truly try the issue joined 
in this case on trial and a true verdict render, according to the law and evidence, 
so, help you God? 
 
Oath for Court Officers in Charge of Jury: 
Do you solemnly swear that you will wait on this Jury as the law directs? You will not 
communicate with them, let anyone else communicate with them, other than to inquire as to 
their welfare and comfort until they return with a verdict in open Court, so help you God? 
 
Swearing Witness or Defendant: 
Do you solemnly swear or affirm that the testimony you shall give, will be the truth, the whole 
truth and nothing but the truth, so help you God? 
 

(B) NOTE TAKING / JUROR QUESTIONS 
 

Clerk Destroys Notes -  
Jurors shall be permitted to take notes with materials provided by the court, and court personnel shall 
promptly destroy the notes after the jury has rendered a verdict.  Tenn. R. Civ. P. 43A.01; Tenn. R. 
Crim. P. 24.1.  Likewise, if the court provides jurors with notebooks, court personnel must destroy the 
contents unless otherwise instructed by the court.  Tenn. R. Civ. P. 43A.02; Tenn. R. Crim. P. 24.1 
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Clerk Maintains Jury Question in the Record -  
If a juror submits a question for a witness, the court shall consult with the parties before deciding how 
to proceed.  Regardless of whether the court chooses to allow the witness to answer the question, or 
an amended version thereof, the question “shall be retained for the record.”  Tenn. R. Civ. P. 43A.03; 
Tenn. R. Crim. P. 24.1   
 

(C) FORMS: {See certain “example” forms that follow.} 
 
• Jury Selection Chart - Used by the Court to seat jurors, & should be provided by the Clerk. 

{See form at page 15.} 
 

• Peremptory Challenges Submission Slip Form (for Civil & Criminal cases) – Used by the 
attorneys & should be provided by the Clerk. {See forms at page 16-17.} 
 

• Verdict Form -  
The form of the verdict (special verdict, general verdict accompanied by answers to 
interrogatories) in a civil case is within the discretion of the court.  Tenn. R. Civ. P. Parties in a 
civil case, may agree to allow a jury to reach a non-unanimous verdict.  In a criminal case, the 
verdict must be unanimous.  Tenn. R. Crim. P. 31.  {See form at page 18.} 

 
Grand Juries: 
 
 NOTICE: See T.C.A. § 40-12-105. 
 

(a) The clerk of the court having trial level criminal jurisdiction in each county of this state shall 
cause to be published, not less than thirty (30) days nor more than forty (40) days before the 
grand jury meets, the following notice in a newspaper of general circulation in the county: 

“It is the duty of your grand jurors to investigate any public offense which they know or have reason to 
believe has been committed and which is triable or indictable in this county. Any person having 
knowledge or proof that an offense has been committed may apply to testify before the grand jury 
subject to the provisions of Tennessee Code Annotated, § __________. The foreman in this county is 
presently: [Here list foreman and the foreman's address] 
“The grand jury will next meet on __________, the __________ day of __________, 20___, at 
__________. You may be prosecuted for perjury for any oral or written statement which you make under 
oath to the grand jury, when you know the statement to be false, and when the statement touches on a 
matter material to the point in question. 
 

(b) In addition to the other duties required by this section, the clerk shall post a written notice in the 
form set forth in subsection (a) in a place convenient to the public at the county courthouse. 
 

(c) Failure by the clerk to perform the duties required by this section is a 
misdemeanor and grounds for removal from office. T.C.A. § 40-12-105(c) 
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INVESTIGATIVE GRAND JURY - See T.C.A. § 40-12-204.  
(a) Upon the filing of a petition to convene an investigative grand jury, the clerk shall mark the 

petition as filed, note the date and time of filing on the petition, and shall record the filing of the petition 
in records kept for proceedings under this part. 

(b) The clerk shall then immediately forward the petition to the presiding Judge of the judicial 
district. 
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IN THE CHANCERY COURT OF THE THIRD JUDICIAL DISTRICT 
 

“JURY SELECTION PROCESS” 
                        
 
1.  After swearing the venire, the clerk will call 12 jurors to the jury box.  These individuals will be 
designated as panel A. 
 
2.  The clerk then will call an additional 12 (or as close thereto as possible) jurors who will be seated in 
front of the jury box.  This will be panel B. 
 
3.  The plaintiff will conduct his/her voir dire; the questions will be directed to, and answered by, both 
panel A and panel B. 
 
4.  After plaintiff concludes his/her voir dire, defendant will conduct voir dire, again directed to both 
panels A and B. 
 
5.  At the conclusion of defendant’s voir dire, plaintiff may conduct a brief supplemental voir dire.  If 
plaintiff elects to conduct such a supplemental voir dire, defendant will be allowed to conduct a 
supplemental voir dire. 
 
6.  There will be no other voir dire. 
 
7.  Challenges For Cause may be made orally during the conduct of the voir dire examination and shall 
be directed to both panels. 
 
8.  All preemptory challenges shall be directed to panel A as described hereafter.  Preemptory 
challenges shall be in writing and submitted directly to the Chancellor simultaneously by both parties.  
The written challenges will be filed as Exhibits. 
 
9.  Jurors excused from panel A will be replaced by jurors from panel B in the order in which panel B 
jurors are sitting. 
 
10.  After the replacement jurors are seated within panel A, the parties will submit any additional 
challenges to the court and steps 7 and 8 will be repeated and thus it will be until both sides have 
exhausted their allotted number of challenges and the court has ruled upon all challenges for Cause. 
 
11.  If a potential juror is peremptorily challenged by both parties, each party shall be charged with that 
challenge.  
 
12.  Additional jurors shall be selected according to T.R.C.P. 47.02(1). 
 
13.  Regarding jury panel designation, the Clerk may refer to the jury panels as “A, B, C…” (as above) 
or “1, 2, 3…”, as well as some other designation. 
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JURY SELECTION CHART 
 
RE:  CIVIL CASE – Peremptory Challenges Submission Slip 
[“Either party to a civil action may challenge four (4) jurors without assigning any cause.” T. C. A. § 22-3-
104 (a)] 
 

Peremptory Challenge Submission Slip 
 

Name of Party- Plaintiff or Defendant: 
______________________________________ 

 
Attorney:  _______________________________ 

 
PEREMPTORY CHALLENGES 
SUBMISSION NO. __________ 

 
JURORS EXCUSED (please print legibly): 
 
________________________________         
______________________________ 
 
________________________________         
______________________________ 
 
________________________________         
______________________________ 
 
________________________________         
______________________________ 
 
__________________________________________ 
Signature of Attorney 
 
RE:  CRIMINAL CASE – Petit Juror Peremptory Challenges Submission Slip 
[After the court conducts its initial examination and seats a tentative group of jurors not excluded for 



 
 
 

233  

cause, a procedure set out in Tenn. R. Crim. P., Rule 24(d), shall be followed until a full jury has been 
selected from those jurors and accepted by counsel. RE: Number of Peremptory Challenges – 3 if prison 

@ less than 1 year; 8 if prison @ more than 1 yr. & 15 if death. See Tenn. R. Crim. P., Rule 24 (e)] 
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Petit Juror Peremptory Challenge Slip 
 

1. CASE # ________________________ 
2. Attorney: _________________________________________ 
3. Representing:   

(    ) State  (    ) Defendant: _____________________________ 
4. Submission # _________________ 
5. Alternate Selection (    ) 
6. Jurors Challenged: 

(1) _____________________________    Seat # ______ 
 
(2) _____________________________    Seat # ______ 
 
(3) _____________________________    Seat # ______ 
 
(4) _____________________________    Seat # ______ 
 
(5) _____________________________    Seat # ______ 
 
(6) _____________________________    Seat # ______ 
 
(7) _____________________________    Seat # ______ 
 
(8) _____________________________    Seat # ______ 
 

7. Signature of Attorney: _____________________  
Date: _______________________, 20_______ 

Verdict Form may be supplied by the Judge’s Office and not the Clerk. 
EXAMPLE 

CIVL (“personal injury lawsuit”) VERDICT FORM 
 

#1.  Do you find that the Plaintiff, ___________________________, has proven 
by a PREPONDERANCE OF THE EVIDENCE that the Defendant, 
______________________________, is at fault for injuries sustained by him on 
____________________, 2016? 
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 If you answered “NO” to Question #1, have the jury foreman sign this form 
below and inform the bailiff you have reached a verdict if you answered “YES” 
to Question #1, please answer Question #s 2 and 3. 
 
#2.  Do you find that the Plaintiff, _____________________________, was also 
at fault for injuries sustained by him on _____________________, 2016? 
 YES _______________ 
 NO ________________ 
 
 If you answered “YES” to Question 2, please indicate below the fault you 
attributed to each party: 
 
Plaintiff, ___________________________ 
 
Defendant, _________________________ 
 
#3.  Please enter the amount of damages you find that the Plaintiff, 
___________________________, is entitled to without taking into account any 
degree of fault you may have attributed to the Plaintiff: 
 
 $ ______________________  
 

___________________________________________ 
JURY FOREMAN’S signature 

 
Tennessee Pattern Jury Instructions - Civil 
Database updated September 2015 

Chapter 1. General Instructions 

T.P.I.—CIVIL 1.01 Before Voir Dire 

You have been summoned as prospective jurors in a civil case involving [an automobile collision that 

occurred on or about _________________ at _________] [a claim of medical negligence] [a claim 

involving] [an incident that occurred on]. The parties involved are:  Their attorneys are: 
_______________________________________________________________________________ 
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[Two separate cases are being tried together. In one case, the plaintiff(s), 
______________________________________, has/have filed a lawsuit against defendant(s). In the other 
case, plaintiff(s), ________________________________, has/have filed a lawsuit against the 
defendant(s), _____________________________________. 
 
Since these cases are being tried together, whenever I refer to “plaintiff” or “defendant,” I am referring to 
each party who is a plaintiff or a defendant in one of these cases.] 
 
You will be asked questions [by the Court and] by the attorneys. Although some of the questions may seem 
to be personal, they are intended to find out if you have any knowledge of this particular case, if you have 
any opinion that you cannot put aside or if you have had any experience in life that might cause you to 
identify yourself with one party or another. Jurors must be as free as humanly possible from bias, prejudice, 
or sympathy and must not be influenced by preconceived ideas about the facts or the law. The parties are 
entitled to jurors who approach this case with open minds until a verdict is reached. 
 
Each party has a right to request that a certain number of prospective jurors be excused. If you are excused 
you should not consider it a reflection on you in any way. 
 
USE NOTE 
Much of the foregoing may be supplied by orientation material, if available, prior to the time the case is called 
for trial. 
 
The oath to be administered to the prospective jurors prior to voir dire may be as follows: 
Do you solemnly swear or affirm that in this case now for trial you will well and truly answer such questions 
as may be asked you as to your competency as jurors, so help you God? 

COMMENT 
For qualifications and exemptions of jurors, see T.C.A. Title 22, Ch. 1; selection and attendance, T.C.A. Title 
22, Ch. 2; examination and challenge of jurors, T.C.A. Title 22, Ch. 3; compensation of jurors, T.C.A. Title 
22, Ch. 4. 
The ultimate goal of voir dire is to determine whether the jurors are competent, unbiased and impartial. The 
scope and extent of the voir dire rests within the discretion of the trial judge. Even if the court errs by excluding 
a juror for cause, the error is harmless unless the sitting juror is not fair and impartial. A party is entitled to a 
jury composed of persons free from bias or prejudice but the right to challenge is a right to reject, not a right 
to select. Parties have no right to any particular juror. The judge has the duty to discharge any juror who 
cannot be an unbiased juror. The jurors must be free from even a reasonable suspicion of bias or prejudice. 
Danmole v. Wright, 933 S.W.2d 484 (Tenn. App. 1996). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996142368&pubNum=0000713&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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An individual examined during voir dire is not required to have a complete lack of knowledge of the facts and 
issues to be selected as a juror. See State v. Pike, 978 S.W.2d 904, 924 (Tenn. 1998) (appendix). As the 
United States Supreme Court has said it is “sufficient if the juror can lay aside his impression or opinion and 
render a verdict on the evidence presented in court.” Irvin v. Dowd, 366 U.S. 717, 723, 815 S.Ct. 1639, 6 
L.Ed. 751 (1961); see also Mann, 959 S.W.2d at 531 (recognizing that jurors may be selected to hear a trial 
if they are able to set aside an opinion and render a verdict based on the evidence in court. State v. 
Davidson, 121 S.W.3d 600, 612–13 (Tenn. 2003). 
 

 
 
 
 
 

  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998205630&pubNum=0000713&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&fi=co_pp_sp_713_924&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_713_924
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961102185&pubNum=0000780&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&fi=co_pp_sp_780_723&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_780_723
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961102185&pubNum=0000780&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&fi=co_pp_sp_780_723&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_780_723
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997238341&pubNum=0000713&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&fi=co_pp_sp_713_531&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_713_531
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003716192&pubNum=0004644&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&fi=co_pp_sp_4644_612&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_4644_612
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003716192&pubNum=0004644&originatingDoc=I2861e9713f5f11dbba4db113c67454b5&refType=RP&fi=co_pp_sp_4644_612&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_4644_612
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Juvenile 

• Part 1 
 Protocol for Front Office Clerk 
 Protocol for Courtroom Clerks 
• Part 2 
 Child Support Procedures 
 Assisting Clients with Filing Motions 

• Clerk & Attorney Drawn Orders 
• Processing Pro Se Petition Reissues from the Courtroom 
• Procedural Management of Cases Set for Hearing 
• Order Checklist 
• New Attachment/Mittimus Submission Process 
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JUVENILE GUIDE 
COMPILED BY: 

 HAMILTON COUNTY JUVENILE COURT 
 

 
 
 

 
 
 
Part 1 – Main Division (Delinquent, Custody & Unruly) 
 
 
 
Part 2 – Child Support Division  
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Part 1 
 

MAIN DIVISION PROCEDURES  
 
 
 

PROTOCAL FOR FRONT OFFICE CLERKS 
 
PETITIONS  
 

• We accept petitions over the counter from The Intake Department, Probation Department, Informal Department, 
Intake and Family Services Department, The Department of Children’s Services and Private Attorneys. 

 
PROCEDURES OF THE PETITION 
 

• File stamp the petition; notarize if necessary; assign the petition a number in our JFACTS System (Juvenile Family 
and Child Tracking System), if it is filed by the Department of Children’s Services or by a private attorney.  All 
other petitions are assigned petition numbers by the court staff. 

• Prepare a cost sheet for the fee of filing the petition (s) by private attorneys; Intake and Family Services Department; 
and Informal Department and forward to the cashier for processing.   

• Make copies of the new petitions filed by Department of Children’s Services and private attorneys to submit to them. 
• The Department of Children’s Services will usually submit an Order for Temporary Custody with a new petition. 

The case worker from the Intake and Family Services Department will take the petition and Order to the 
Judge/Magistrate to sign and obtain a court date. 

• Once the petition is returned, the information is entered into JFACTS. The petition and any other documents 
submitted are scanned into our imaging application and placed in the file. Each child has a file created when a 
petition has been filed. All subsequent filings are placed in the existing files.  

 
CORRESPONDENCE 
 

• Correspondence is accepted over the counter and by mail.  The documents are stamp-filed, scanned to the file and 
processed to be sent to the Hamilton County Annex Building Warehouse.  We accept Correspondence from private 
individuals, attorneys, court staff, he Department of Children’s Services and other agencies. 

 
IN-COMING TELEPHONE CALLS 
 

• A phone tree directs callers to the appropriate destination.  Most callers are inquiring about court dates, attorney’s 
information or the process for obtaining court orders. 

 
CLERK & ATTORNEY DRAWN ORDERS 
 

• Clerks enter all orders of the court after the orders are signed. Clerks “lodge” all attorney drawn orders upon 
receipt and forward to the Judge/Magistrate for signature.  Once orders are signed and returned to the clerk, the 
order will be stamp filed and entered.  All orders are scanned into the JFACTS imaging application. A rule docket 
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entry is completed on each entered order including any activity by the clerk and the date the order is sent to the 
parties. 

CASHIER 
 

• Receipts all monies paid for filing fees, court costs, fines and restitution. Receipts in monies ordered to pay to the 
court to be held for attorney services. Maintains accounting program for all monies receipted in. Disburses 
restitution, cash bonds and any monies ordered by the court to disburse. Disburses all administrative fees and 
truancy monies.   

 
PURGING FILES  
 

• When a child has reached the age of 18, unless under supervision of the court, the file is purged, boxed, indexed, 
and sent to the Hamilton County Annex Building Warehouse. . 

ISSUING SERVICE 
 

• Clerks issue all service required. 
• Service for personal service is forwarded to the Courts Process Department. Once service has been executed and 

service have been returned, a rule docket entry is completed. Service papers are scanned to the file and processed 
to be sent to the Hamilton County Annex Building Warehouse.   

ATTORNEY APPOINTMENTS 
 

• Upon a request to appoint counsel for a parent or child, we send out a mass email to our attorney appointment list 
for an attorney to accept the case.  An Order for appointment is prepared and copies of discovery are made for the 
attorney accepting the appointment.  The Appointment Order is scanned to the file and entered in JFACTS 
attorney appointment screen and then placed in the file. All attorneys are appointed on a rotating basis unless 
otherwise ordered by the court.  

 
REHEARINGS/APPEALS 
 

• When a party files a Rehearing or Appeal at the Counter, we file stamp the documents and make copies for the 
parties.  The rehearing request is sent to the Judge for approval and a court date is set if approved. Appeals are 
prepared according to procedures and sent to Circuit/Criminal Court or the Court of Appeals. 

 
MOTIONS 
 

• We file stamp the motion(s); set the case; submit a copy of the motion to the party filing the motion.  The motion 
hearing is entered into JFACTS hearing screen, scanned to the file. A copy is delivered to the Court staff and a rule 
docket entry is completed. Motions filed by the close of business on Tuesday will be set the following Wednesday 
accordingly unless otherwise requested.  

 
FOSTER CARE   
 

• Foster Care meets twice a month.  A list is submitted to us by the Department of Children’s Services Liaison. We 
enter each case (s) in JFACTS Foster Care section of JFACTS for the panels to view the file digitally in the image 
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viewer. Once the reports are submitted to the Clerk’s office, we file stamp each document, scan documents to the 
file, make copies for the Department of Children’s Services and all parties, then mail or email copies to the parties.    

 
SEAL/EXPUNGE 
 

• Upon receiving an Order to seal a file from the Judge/Magistrate, the JFACTS electronic file is sealed. Once the 
file is sealed it cannot be viewed without permission of the court.  The paper files are sealed in an envelope and 
sent to the Hamilton County Annex Building warehouse.  

• When the Judge/Magistrate orders the clerk’s office to expunge a record, the JFACTS electronic file is 
expunged/deleted/redacted from the system. All corresponding documents associated with the expunged docket 
number are removed from the paper file and destroyed. Redaction of documents occurs when there is a partial 
expungement.  

 
ATTORNEY VIEWING STATIONS 
 

• There are three viewing stations available for attorneys to view the electronic case file in our JFACTS system.  
The attorney informs us of the child’s name and we confirm they are the attorney of record; we upload the file to 
the viewing station and enter the parties name viewing the case. After the party finishes viewing the images, the 
viewing station is cleared.  If copies of documents are requested, we print the documents and charge accordingly. 

TRUSTS 
 

• Upon receiving a petition to establish a trust, we contact the petitioner to obtain all necessary documents to process 
the petition. Once we receive the documents, a petition number is assigned. A trust fund account is opened once 
we receive the trust monies. The trust account is closed out once the child reaches 18 years of age and funds are 
given to the party.  Procedures governing trusts are found in TCA 29-13-301, et. al. 

AFFIDAVIT OF INDIGENCY  
 

• If a party states he/she cannot afford the filing fee and requests to file a pauper’s oath, the Clerk will assist a party 
in completing the affidavit. All affidavits are submitted to the Judge/Magistrate for approval or denial. Once the 
affidavit is returned, it is scanned to the file. If the affidavit is submitted at the time of filing the affidavit is 
submitted on the Court date and addressed by the Judge/Magistrate.  

 
DOCKETS 

• Cases are scheduled by the Judge and Magistrates, court staff and deputy clerks assigned to processing motions.  
All court proceeding schedules are maintained in the JFACTS hearing screen.  Daily dockets are printed by the 
administrative staff for the Judge and Magistrates.  The clerk’s office provides a copy to the Tennessee 
Department of Children’s Services.   
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PROTOCOLS FOR COURTROOM CLERKS 
 
PREPARING FOR COURT: 
 

• Print out docket sheets 
• Pre-type order (including posture of the case) 
• Begin notebook page for each child to take notes on the decision 
• Using documents tab look at/read the last one or two orders 
• Check docket numbers from docket sheet to last order  
• Check program screen for outstanding costs (make note) 
• Look at disposition sheet to check with order. 
• Check file alerts and clerk alert (make note) 
• Receive any documents from docket clerk for judicial notice 

 
DUTIES IN COURT 
 

• Receive any documents for judicial notice and/or fiing 
• Open the digital recording system 
• Type in case name and docket number in recorder 
• Begin recorder 
• Check off present in Court in notebook as announced 
• Listen to case and take notes.  Other duties to be performed during the course of the hearing may include but are 

not limited to the following: 
o Swear in parties 
o Send and answer emails regarding cases on docket, etc. 
o Add any new attorneys to assignment screen 
o Mark exhibits and fill out exhibit form (number exhibit pages) 
o Print out and enter orders 
o Answer questions/look in JFACTS for attorney/District Attorney questions 
o Complete Multiple Disposition screen/rule docket entry 
o Complete Petition Action screen/rule docket entry 
o Complete Disposition Sheet 
o Complete Assignment screen if applicable 
o Begin typing order if possible 
o Enter orders and make certified copies for parties 

• Type and print out any cost sheet 
• Note judicial decision 
• Fill out any Court referrals or detention referrals (incl. Department of Children’s Services) 
• Fill out any necessary paperwork (Driver’s license revocation, custody order, public service hours, SHOCAP, 

attachment, mittimus, mediation, home study, sex offender registry, committal form, attachment cancellation, 
mittimus cancellation, order of protection, adult public service hours, jail release, etc.    

• Turn the digital recording system off 
• After Court, review docket with court worker 
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DUTIES AFTER COURT 
 

• Prepare all documents for scanning by file number 
• Scan documents to file  
• Enter any signed orders, distribute copies 
• Copy petitions for home study, give to Department of Children’s Services with copy of order 
• Copy committal for various parties  
• Type orders 
• Print out any order needing immediate judicial notice   
• Send time sensitive orders to administration in red folder 
• Send email for any testimony by children to be sealed 
• Call various courts or send letter (as directed) to request other court’s documents, etc. 
• Email docket to supervisor for review 
• Make any necessary revisions when returned from supervisor 
• Copy entire docket to Judge/Magistrate’s folder 
• Check each disposition for completion and assignment screen changes 
• Check JFACTS information screen if necessary  
• Scan and send all attachments, mittimus, arrest warrants, nay cancellations to the appropriate agencies 
• Type open/close 

 
 AFTER JUDGE/MAGISTRATE REVIEWS DOCKET  
 

• Make any necessary revisions 
• Print docket on minute paper 
• Merge orders with signed orders from same date 
• Send docket to Judge/Magistrate in folder for signature   

 
AFTER SIGNATURE OF CLERK’S ORDERS FROM THE JUDGE/MAGISTRATE 
 

• After the minute clerk enters and scans orders, receive email for scanned orders 
• Take docket sheet to minute clerk  
• Print orders to be sent out at the direction of the judge/magistrate 
• Type envelopes for mail-outs 
• Send orders to appropriate parties, note in rule docket 
• Send transfers to appropriate jurisdictions 
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Part 2 
 
 

CHILD SUPPORT PROCEDURES  
 

ASSISTING CLIENTS WITH FILING OF PETITIONS 
 
 

In an effort to provide consistency and adherence to the law every time we assist clients at the counter, 
the following guidelines are to be followed when an individual wishes to file a pleading: 
 
1. The Clerk’s Office will not attempt to determine who should be offered the Application to 

Commence Legal Action with Oath of Poverty and Affidavit of Indigency.  This could result in a 
discrepancy as to who is offered the Affidavit and who is not, depending on what information the 
client gives and which clerk is assisting the individual.  If, once an individual has been notified 
of the filing fee for his/her cause of action, the individual states that he/she cannot afford the 
filing fee, the clerk should: 
a. Remind the client that Veritas Child Support Services is contractually obligated to assist 

any custodian or non-custodial parent in their child support needs, regardless of 
income, and even if he/she is the payor parent.   

b. If the individual does not wish to utilize Veritas services, or does not meet their criteria 
for assistance, the clerk should remind the party that they always have the right to retain 
private legal counsel to assist them in filing the appropriate pleading.  

c. If the party asks to file by “Pauper’s Oath,” “Affidavit of Indigency,” or even “the form so 
I can do it for free,” the Application to Commence Legal Action with Oath of Poverty 
should be provided to him/her.  The form should not be offered to a person that does not 
ask for it in some way.  We do not put ourselves in a position of deciding who is, in 
our minds, worthy of the right to file without payment of the fee.       

d. Even if the clerk’s office filing fee is waived, if the individual filing the petition wishes for 
the Hamilton County Sheriff’s Office to provide service of the summons to the opposing 
party, the cost will be $42.00 per party to be served.  The person filing the petition will 
be required to tender a money order made payable to the Sheriff’s office in the 
appropriate amount at the time the petition is filed.  This fee cannot be waived by the use 
of Pauper’s Oath.     

 
2. If the party has asked to file by Pauper’s Oath and he/she has been provided with the 

Application, the clerk should instruct him/her: 
a. Once the Application is submitted, the magistrate will review the form and make a 

decision as to whether the party is allowed to file a petition without the payment of the 
filing fee at the time of filing. 

b. The party must fill out the form completely, leaving nothing blank.  An “N/A” or a zero, or 
even a strikethrough line should be placed in categories that do not have another answer.  

c. The clerk may need to help the party determine the division in which the individual’s 
case(s) are normally heard. 

d. The applicant’s address must be complete, including city, state, and zip code.  A letter 
will be mailed to this address to notify the party as to the decision of the magistrate, so 
the address provided on the form needs to be the location to which. the party receives 
his/her mail.  

e. If the Application is approved, the party may return to the clerk’s office to file the petition.  
The Application will be held on file in the clerk’s office for 60 days.  If the party has not  
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filed a petition within 60 days, he/she will be required to complete a new Application and go 
through the process again. 

 
3. The clerk will take the completed Application, file stamp it on the front at the top right corner, 

and at the end of each day, present the completed applications to the Director.  The Director will 
then present the applications to the appropriate magistrate on Friday morning.   

 
4. Once the application is returned by the magistrate to the Director: 

a. If the Application is approved, a letter of approval will be sent to the party.  The 
application and a copy of the approval letter will be scanned into the corresponding 
file(s).   

b. If the Application is denied, a letter of denial will be sent to the party.  The Application 
and a copy of the denial letter will be scanned into the party’s file(s). 

 
5. If the Application has been approved and the party has returned to file a petition: 

a. The clerk shall check the file to review the party’s application to ensure that approval 
was granted.  If the Application is file stamped within 60 days, the party will be able to 
file the petition.  Applications that are over 60 days old should be resubmitted and 
reviewed. 

b. If the party asks for a form petition or summons for their needs, the clerk’s office can 
provide that form to him/her. 

c. If the party needs assistance with filing out the form, the clerk’s office can provide 
information regarding his/her case, including docket number, TCSES number, division, 
monthly amount of child support payments, and the arrears judgment according to 
TCSES.  The clerk’s office will not provide any legal advice as to what proof to prepare, 
what documents or witnesses to bring to court, or anything other than factual information 
relating to the party’s case(s).  

d. Pursuant to T.C.A. §20-12-127, the Pauper’s Oath does not relive the filing party from 
paying the costs/fees, but suspends their collection until taxed by the Court.  Therefore, 
the party filing the petition via Pauper’s Oath will be advised to be prepared to pay the 
filing fee on the day of court, in the event the Court taxes the costs on that date.      

e. The petition will then be processed as usual and set for an appropriate court date.  The 
summons will be issued to the Sheriff’s office, if the individual pays the $42.00 fee per 
party for service of process. 
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ASSISTING CLIENTS WITH FILING MOTIONS 
 

1. Parties will no longer be allowed to file issues of contempt or modification by use of motion.  
These causes of action require a summons to be issued to the opposing party, and incur the 
proper filing fee as stated in T.C.A. §8-21-401.   

 
2. Examples of issues that could be filed by motion include, but are not limited to:  Motion to 

reschedule hearing, motion to compel, motion for DNA testing, motion to reconsider, motion for 
purge reduction/suspended sentence, etc.  

 
3. Parties to a case may file a motion when the case is already properly before the court, and if a 

final judgment has not been entered, there is technically no cost to file a motion, according to 
the Tennessee Code.  However, the party filing the motion will be charged $.50 per page to 
produce copies of the motion.  If the party brings their own motion with the requisite number of 
copies, there will be no charge.  Note:  Motions will incur a $27.00 per case fee if a final 
order has been entered in the matter (see below).    
a. The movant (party filing the motion) will be charged $1.50 for each motion that is made, 

which represents three photocopies:  one for the movant to keep for his/her records, one 
to be placed in the Veritas mailbox, and one to be given back to the movant so that 
he/she may provide certificate of service to the non-moving party.   
The original will be kept in the file.   

b. In cases of family violence, the clerk’s office will mail the copy of the motion to the non-
moving party, for a charge of $.50, which represents the costs of postage/mailing of the 
motion, therefore making the total charge $2.00.   

 
4. Motions that are made after a final judgment has been entered by the court will incur a $27.00 

fee, authorized by T.C.A §8-21-401(e)(4) and (i)(1) as Post-Judgment Requests.  These include 
motions for purge reduction/suspended sentence, motion to reconsider (if no further hearings 
are scheduled), and any other motion or special request that is made after the court has made 
a final ruling in the case with no further review.  The movant will be charged the appropriate fee 
plus $.50 for any copies that are required, either for the movant, non-moving party, or Veritas.   
a. If the movant is a Respondent who is filing a motion for purge reduction/suspended 

sentence (“jail motion”), the clerk’s office will mail a copy of the motion and notice of 
hearing to the opposing party and provide a copy to Maximus, as a courtesy to the 
movant, once the matter has been set on the docket.      

b. If the movant states that he/she cannot afford the $27.00 per case filing fee and asks to 
file a Pauper’s Oath, the Oath and application will be submitted to the Magistrate for their 
review before the matter is set on the docket.  If the movant is denied the right to file by 
Pauper’s Oath, a letter will be sent to the movant stating that he/she must pay the $27.00 
per case filing fee to have the motion set on the docket.  This includes jail motions.   

 
5. Moving parties are required by Tennessee Rules of Civil Procedure (T.R.C.P.) Rule 5.01 to 

provide a copy of all pleadings subsequent to the original petition to the opposing party or 
attorney, including written motions.  T.R.C.P. Rule 5.02 details the methods in which delivery of 
a copy of a pleading is valid.  Service by mail is complete upon mailing.   
a. The Clerk’s Office will no longer provide service to the non-moving party, via certified 

mail or otherwise, except in cases of family violence.  The party filing a motion should be 
instructed that he/she is required by law to provide a copy of the motion to the opposing 
party.  The new motion form has a certificate of service that the movant must read and 
sign, and the clerk should call the person’s attention to that information.  If the Court 
determines that the non-moving party did not get adequate service of the motion, the 
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motion could be denied.    
 
6. All motions (except for jail motions), whether filed by an attorney or a pro se litigant, will be set 

on the docket in the same manner.  All motions filed by 4:30 pm on Monday will be set for hearing 
on Tuesday of the following week at 8:30 am.   

 
7. Jail motions will be set on a magistrate’s docket according to availability, on Thursday mornings.     
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Steps for Processing Agreed Orders / Orders of Dismissal / 
Amended Orders 

 
CLERK & ATTORNEY DRAWN ORDERS 
• Clerks enter all orders of the court after the orders are signed. Clerks “lodge” all attorney drawn orders upon receipt and 

forward to the Judge/Magistrate for signature.  Once orders are signed and returned to the clerk, the order will be stamp 
filed and entered.  All orders are scanned into the JFACTS imaging application. A rule docket entry is completed on each 
entered order including any activity by the clerk and the date the order is sent to the parties. 

• Check to see if there is an upcoming court date listed in JFACTS 
 

• If the order is an Order of Dismissal:  
• If the court date is within three weeks, update the hearing record by adding “Order of Dismissal” 

in the notes section.  Place a sticky note on the document to alert the courtroom clerk to the 
date/time of the hearing and send to clerk.   

• If the court date is more than three weeks away, add a new hearing to a date closer in time, 
but one that will not require an add-on to be completed.  In the notes section, add “Order of 
Dismissal.”  Update the original hearing date as “cancelled” in JFACTS.   Then send the order 
to the courtroom clerk with sticky note.   

 

• If the order is an Agreed Order: 
• If the court date is to be cancelled and the court date is within three weeks, update the hearing 

record by adding, “Agreed Order submitted, hearing cancelled.”  Send the order to the 
courtroom clerk with a sticky note. 

• If the court date is to be cancelled and the court date is more than three weeks away, add a 
new hearing record to a date closer in time, but one that will not require an add-on to be 
completed.  Add in the notes section, “Agreed Order.”  Because the hearing record is being 
updated, the future court date will be updated as “cancelled” at that time.  Send the order to the 
courtroom clerk with a sticky note. 

• If the court date is to remain in place, and the court date is within three weeks, update the 
hearing record by adding, “Agreed Order submitted, court date to remain.”  Send the order to 
courtroom clerk with sticky note.  The clerk and magistrate will know that the parties are 
expected to appear.   

• If the court date is to remain in place, but the court date is more than three weeks away, ADD 
a hearing record to set the Agreed Order to be reviewed and signed by the magistrate.  In the 
notes section, add “Agreed Order submitted, court date of xx/xx/2015 to remain.”  Send the 
order to the courtroom clerk with a sticky note.  *If the agreed order is signed, the courtroom 
clerk will be responsible for updating the matter type on the upcoming hearing to eliminate any 
issues that have already been addressed by the agreed order, and leave the remaining issues 
in place. 
 

• If the order is an Amended Order: 
• The order will be added to the next available docket week that would not result in an add-on, 

unless a previously scheduled hearing will occur before that time.   



 
 
 

250  

PROCESSING PRO SE PETITION REISSUES FROM THE COURTROOM 
 

• The filing party may or may not have had their filing fees waived.  This does NOT waive the county 

sheriff’s service of process fee. 

• If the party wants the sheriff to serve the petition, the current cost is $42.00 per petition, effective 

July 1, 2016. 

• If the sheriff was unable to serve the non-filing party prior to the original hearing, the filing party may 

wish to have the petition reissued.  This will require an additional money order for the service 

attempt.   

• The filing party can choose to have a third-party service packet issued to him/her.  It is then his/her 

responsibility to find someone qualified to serve the opposing party and then execute and return the 

original summons prior to the court date.  This will be done at no additional cost to the filing party. 

• The magistrates have been asked to explain this process to the filing party, on the record, and ask 

the filing party if he/she wants the petition reissued.  If so, the summons/petition pack will not be 

sent to the sheriff until the money order for service is received by this office.   

• Service of process for an individual who lives outside of Tennessee is accomplished through the TN 

Secretary of State.  The cost for this service is $20.00, and requires a money order payable to the 

Secretary of State.  Payment must be submitted along with the service request. 

• Once the filing party submits an additional money order for service on a reissue packet, the packet 

is sent directly to the county sheriff or secretary of state, and is not sent along to Veritas.  Therefore, 

do not place any pro se reissues into the boxes for the State to pick up.  

• If you are sending it to the Hamilton County Sheriff, you can send it in an interoffice envelope and 

direct it to “Sheriff’s Office, Civil Process.”   

• If it is to be sent to any other county sheriff or the Secretary of State, you will have to send the 

documents via U.S. Mail.   
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PROTOCOLS FOR COURTROOM CLERKS --  
PROCEDURAL MANAGEMENT OF CASES SET FOR HEARING 

 

Process for Preparing for the Court Week 

1. Print off all docket sheets for the following week on Tuesday. 
2. Scan through each docket to determine if any person is currently incarcerated and send the 

information to the appropriate clerks.   
 

Process for Prepping an Individual Docket 

1. Scan the docket sheet you have printed out from last Tuesday to see if any add-ons/removals 
have occurred.  Re-print your docket sheet if necessary. 

2. Go through your service returns-mark those that have service on your sheet. 
3. Open Browse screen- this is where you will verify that there is only one entry for each of your 

parties.  
4. After step #3, you can enter your docket number in the Master Main screen or click on most 

recent filing date and you should see the current case that is on your docket.  
5. Review JFACTS information for each party on Master Main screen, filling in any blank spaces.  

You may need to go to the service returns, civil cover sheet, last order, or the hearing if no 
information is found. 

6. Check for any related cases for any upcoming hearings with these parties; notate these on 
printed docket sheet.  

7. You should be reviewing rule docket entries, clerk’s notes and magistrate’s note for more 
information or clarification. (To verify that there is no missing rule docket entries or clerk’s notes: 
order sent to vital records, scanned to fugitive, issued out summons, subpoena etc. (You will 
also need to be checking for any parties that may be incarcerated-you will continue to forwards 
those to the appropriate clerks.  

8. Double click on the hearing for which you are prepping.  Review the matter type in the top right 
corner to make sure that is correct. For example, if in the previous hearing the court found the 
respondent in contempt and continued the case for compliance, the hearing matter should say 
“compliance” and not “contempt.”   If the previous hearing was establishing parentage and the 
court declared him the father and set support but reserved on the name or prior support then 
the hearing matter should be prior support and name not establish parentage. 

9. You will then need to click on the images in the Child Support Indexes (newest documents) and 
then review the Back scanning Indexes (older documents). To properly prepare for court, clerks 
should review at least the last two years of litigation, scanning each document for imaging errors.  
Clerks should check to make sure that newly scanned documents are named correctly, have 
the correct date, and are complete.  Back scanned documents should be scanned for blank 
pages and correctness, through two years of litigation.  At this time, you may go into the imaging 
application to add/edit information about important documents using the Document Tag feature.  
For example, you could notate pleadings signed by Mag. Jones (e.g., “Order signed by MAJ”); 
the last order with support worksheet (“Order & worksheet”); or any other document that you 
feel should stand out for the magistrate’s attention during court.     
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10. Any outstanding attachments that are found during file review shall be entered into the 
Attachments Tab prior to the court hearing, or as soon as possible thereafter.  Clerks should go 
back at least as far as the respondent’s last appearance in court, when he or she actually 
appeared in the courtroom to make sure that there are no unserved attachments. 

11. After the file has been fully reviewed and prepared for court, clerks will check the box on the 
Master Main page to indicated that this digital record has been audited for accuracy.  

12. If courtroom clerks receive any documents from the front office that have not been scanned 
(service returns, served attachments, mail correspondence, etc.), they will scan them into 
JFACTS prior to the hearing.  If it is not possible, the clerk will take the documents into court 
and present to the magistrate, if necessary, during the course of the hearing, and the documents 
will be scanned after court. 

13. Any important info should be notated on the docket sheet, including date of service, related court 
dates, appear & pay status, special items for the magistrate’s attention, etc.  Make copies of this 
docket sheet (with notes added) for the magistrate, state attorney, legal assistant, and court 
officer.  

14. Print off Magistrate’s Long Sheet; ensure that all necessary information is added and correct.    
 

Conducting Court 

1. Clerks shall open the digital recorder system and record all hearings as directed by the Court. 
2. Clerks must listen to parties’ announcements as to any changes to address/phone numbers and update JFACTS 

accordingly.  Make sure to click “Update Person” after changes are made to each individual, or the new information 
will be lost.   

3. Rule Docket Entries:  All entries should state which parties are present in court, and list the names of all witnesses.  
It is not necessary to state the name of the court officer or the state attorney.  Entries should describe the ruling of 
the court with all relevant details, including reasons for dismissal from the docket or continuance.  Rule Docket 
entries should be a snapshot of what occurred in court.   

4. Courtroom clerks should organize all signed orders alphabetically, in accordance to how they appear on the docket 
sheet.  Any other documentation, including evidence, copies of in court summonses, reissue packets, 
attachments/mittimuses, requests for legal counsel, etc. should be paper clipped to the order and kept with the 
order.  Do not keep a separate stack of documents.  Clerks must double check that all orders have been received by 
the end of the docket. 

 

Processing Orders After Court 
 

1. Clerks should double check their rule docket entries and continuance dates for each case.  
Corrections/additions to JFACTS info should be made.  Errors on orders should be notated at 
this time, and a request for amended order should be made as soon as possible, if necessary.     

2. Clerk Notes tab should be updated with necessary information, such as:  Petition reissued to 
Respondent; Order sent to Vital Records; Attachment/Mitt scanned to HCSO; Recall on 
08/15/2009 attachment sent to HCSO; (Attorney’s Name) appointed as attorney for Resp., all 
necessary documents sent; Amended Order requested; etc. 

3. All documents are then scanned into JFACTS and named accordingly.  Clerk must carefully 
examine scanned documents to make sure all pages are scanned, are visible, and named 
properly before releasing the images.  THIS STEP IS CRITICAL TO THE SUCCESS OF THE 
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DIGITAL SYSTEM.  GIGO – GARBAGE IN, GARBAGE OUT.  Documents should then be 
clipped back together according to docket number.      

4. Before any document is disposed of, the clerk must go back to her desk and open each image 
scanned to review for accuracy.  Each document must be: 
a. In the correct index 
b. Named correctly (either Legal Record, Supporting Docs, or Confidential Info; ensure 

subcategory is correct) 
c. Document tags are used when possible to further identify document 
d. Dated correctly 
e. All pages are visible and oriented correctly (no sideways/upside down docs) 

5. Copies of orders will not be made.  Reissue packets shall be sent out as usual.  
Attachments/Mitts are scanned to clerk’s desktop and forwarded to HCSO.  

6. Openings/Closings are to be drafted as usual.  Original orders are sent along with O/C, 
including orders appointing legal counsel and attachments/mitts.   

7. The O/C will not be sent to the Judge until any court appointments have been processed, so 
that the order of appointment will be with the last court order.  Court appointment orders should 
be dated the same date as the court order.  Clerks are advised to assign court appointed 
attorneys by calling attorneys instead of sending emails.  If an attorney is unavailable to take the 
appointment, the clerk should move on to a different attorney until one is secured for the case, 
and should not wait to have a phone call or email returned to appoint a lawyer for the respondent, 
unless there is a reason to appoint a particular attorney to the case.   
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Ensuring every order is correct –  
Order Checklist 

 

 

On Every Order: 

• Docket Number 

• TCSES Number 

• Parties’ Names 

• Parties Present 

• Continuance Date & Time 

On First Order Submitted: 

• Date of Hearing 

• Date of Judgment 

• Entry Date 

• Certificate of Service Date 

 

  



 
 
 

255  

NEW ATTACHMENT/MITTIMUS SUBMISSION PROCESS 
TO THE HAMILTON COUNTY SHERIFF’S OFFICE 

 
 

• Court clerk scans all attachments/mittimus issued on court’s docket in one scan and sends to their desktop 
• This email is forwarded to the Hamilton County Sheriff’s office at the following address:  

FugitiveChildSupport@hcsheriff.gov 
• In the body of the email, the clerk will write the following (see example): 

“Please see the attached documents, which are arrest warrants for the following: 
 John Doe 
 Jane Smith 
 Mickey Mouse 
 Minnie Mouse 

If you have any further questions, please contact me at the number listed below.” 
 

• The original attachment/mittimus are scanned into the file. 
• Courtroom clerk is to note in the Clerk’s Notes section “Attachment/Mittimus emailed to HCSO, 3-1-12” 
• When the copies are returned from the sheriff’s office, the served or unserved copy shall be scanned into the file by 

the front office staff. 

 
 
*NOTE:  Attachments/Mittimuses sent to other counties in Tennessee will continue to be processed as 
in the past – the original will be mailed to the county sheriff’s office with a copy scanned to our file.  Then 
also email a copy to the HCSO and mark it “ORIGINAL SENT TO “X” COUNTY TO BE SERVED; COPY 
TO BE HELD ON FILE IN HAMILTON COUNTY.”   
 
DO NOT FORGET:  Attachments/Mittimus that are issued for a person who lives in another state cannot 
be submitted to that other state.  They are to be marked “TO BE HELD ON FILE IN HAMILTON 
COUNTY” and sent only to the HCSO.   
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Miscellaneous 
• General 
• Acronyms 
• 1099’s 
• Cybersecurity Awareness 
• Unclaimed Property Act 
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Miscellaneous General 
 

1. Court Clerk’s requirement to attend meetings is found in Tennessee Code Annotated 18-1-
507. 

2. Tennessee State Court Clerk’s Conference (TSCCC) is created with Clerks as members and 
deputy clerks as associate members is found in Tennessee Code Annotated 18-1-501. 

3. The State Court Clerk’s Conference is divided into 3 Regional Associations: East, Middle and 
West.  The membership dues for the conference and each regional association shall be 
submitted to the regional treasurer and they will remit the state dues to the TSCCC treasurer. 
These dues should be included in the clerk’s office budget annually.  The hospitality dues are 
not included in the annual budget of the clerk but should be remitted directly to the TSCCC 
treasurer and should come from the private funds of the clerk. 

4. Each region has a Spring and Fall meeting at various locations within each area.  TSCCA has 
a Spring and Fall meeting at various locations across the state, usually over multiple days.  
The Administrative Office of the Courts will send out registration information for the meeting or 
conference and they will provide the lodging and reimbursement for meals and mileage 
pursuant to their guidelines. 

5. County Officials Association of Tennessee has a Spring and Fall meeting or conference.  The 
fees for these functions, along with meals, lodging and mileage will need to be included in the 
official’s annual budget. 

6. Other associations will also have meetings and conferences periodically like Conservatorship 
Association of Tennessee (CAT), Tennessee Association of Property Tax Professionals 
(TAPTP), not to mention others.  Dues and conference fees and expenses should come out of 
the official’s annual budget. 

7. Training for the clerks are held mostly at the Spring and Fall conferences.  Training for the 
deputies are held at separate regional locations to be coordinated by the Administrative Office 
of the Courts. 
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ACRONYMS 

  



 
 
 

259  

Acronyms 
 

1. AOC-Administrative Office of the Courts 
2. CAT-Conservatorship Association of Tennessee 
3. COAT-County Officials Association of Tennessee 
4. COOP-County Officials Orientation Program 
5. CTAS-County Technical Assistance Service 
6. DOH-Department of Health 
7. DOR-Department of Revenue (TDOR-Tennessee) 
8. DOS-Department of Safety 
9. ETSCCA-East Tennessee State Court Clerk Association 
10. FBI-Federal Bureau of Investigation 
11. MHMS-Mental Health Monitoring System 
12. MTSCCA-Middle Tennessee State Court Clerks Association 
13. NICS-National Instant Criminal Background Check System 
14. NCIC-National Crime Information Center 
15. TACIR-Tennessee Advisory Commission on Intergovernmental Relations 
16. TAPTP-Tennessee Association of Property Tax Professionals 
17. TBI-Tennessee Bureau of Investigation 
18. TJIS-Tennessee Judicial Information System 
19. TnCIS-Tennessee Court Information System 
20. TSCCA-Tennessee State Court Clerks Conference 
21. WTSCCA-West Tennessee State Court Clerks Association 
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1099’s 
 

1.  1099 on Investments:  These 1099s are not generated by the clerk and are received 
in the clerk’s office from financial institutions, etc. regarding the investments which the 
clerk is the custodian for. These funds are usually invested pursuant to a court order.  
But a clerk can also invest idle funds in their custody pursuant to TCA 8-21-401(i)(8).  
The clerk would, could or should send a copy of these 1099s annually to the person the 
investment is for and in the case of a minor, his/her guardian.  A copy of the 1099 can 
be retained for the court’s records.  If the name and/or address of a recipient is unknown 
or is returned due to relocation, the clerk would, could or should hold the 1099(s) until 
the investment is paid out.   

2. 1099-NEC:  This is the 1099s that a court clerk would, could or should generate for a 
service performed.  This form replaced the 1009-Misc form in 2020.  Attorney’s fees, 
auctioneer services, surveyors, title examiners or any other professional service with an 
aggregate amount over $600.00.  This amount is reported on line 1 of the 1099-NEC 
form as non-employee compensation. 

3. 1099-INT:  This type of 1099 would, could or should be sent by a clerk for any aggregate 
amount of interest that exceeds $10.00 and was paid by the court to an individual.  An 
example of this type is one sent to a purchaser in a tax sale where the property has 
been redeemed and statutory interest was paid to the purchaser.  This is not to be 
confused with interest earned on investments as above stated in the first type of 1099. 

4. 1099-S:  A 1099-S would, could or should be sent by the clerk on real estate transactions 
wherein the real property was sold and the proceeds were paid into the court and the 
clerk disbursed the money to heirs, owners, or an administrator (if the court order 
requires payment to an administrator, the clerk is not required to send a separate 1099 
to each heir.) 

5. 1099-K:  This type of 1099 is usually received in the clerk’s office and is sent from 
debit/credit card vendors.  It is just held by the clerk as the court does not file taxes. 

A clerk who is sending 1099s would, could or should obtain the necessary reporting 
information on a particular individual or entity from a 1096 form.   
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CYBERSECURITY AWARENESS GUIDE 
As presented by LeeAnn Foster 

Founder, Team Foster HR Strategy, LLC 
 
 
THE TEAM FOSTER PURPOSE 
 
I. OBJECTIVES (1-3) 

1. The Importance of Cybersecurity Awareness! 
a. Awareness Training is a Must 
b. Attackers go where security is weakest 
c.   Awareness Training is essential to reducing cybersecurity risk 
d. But an attacker isn’t interested in me . . . – WRONG!! 
e. Cybersecurity awareness is for:   

• Employees 
• Supervisors 
• Managers 
• Business Owners 

2. Ways to incorporate a Culture of Cybersecurity in the workplace and at home 
to ensure the utmost protection of data and self – Protect Yourself 
a. Facts about Backups: 

• 35% never backup 
• 20% backup yearly 
• 14% backup monthly 
• 6% backup daily 
• Backups protect when all else fails 
• NO level of protection is perfect 
• Only “guaranteed” protection against ransomware 
• Test your backups!  Restore, restore, restore . . .  

b. Updates 
• Updates are essential to security 
• What was secure yesterday may not be secure today 
• New software vulnerabilities found every day 
• Over 360k new malware (viruses & ransomware) released every day 
• Nothing is “Set & Forget” 
• Don’t Forget: 

    - Mobile devices – cell phones & tablets 
 - Internet of Things (IoT) – Alexa, Google Home, light bulbs, thermostats, 

doorbells, surveillance system, smart locks, pet feeder, vacuums, health 
monitors. . .  This could keep going forever! 
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c. Passwords 
• All about Passwords – someone figured out my password.  Now I must 

rename my dog!! 
• Managing Passwords: 

-Keep your passwords in a secure location 
-Don’t use paper or sticky notes 
-Don’t store passwords in clear-text on your computer – Word, Excel, etc. 

• Utilize a Password Manager – Benefits: 
-One strong password to access them all 
-Encrypted storage of passwords 
-Auto-fill username/password on websites 
-Sync between desktop, laptop, and mobile 

• Password Tips 
-Avoid using items that can be associated with you - 
 1.  Address 
 2.  Phone numbers 
 3.  Pet names 
-Use separate passwords for every account 
-Use auto-generated, unmemorable 

• Password Percentages 
-69% Passwords shared with colleagues 
-95% Passwords shared with household 
-59% One password for all accounts 
-86% Passwords are too simple 

• Password Hack Times: 
 
 
 
 
 
 
 
 
 

 
• 20 Most Popular Passwords by Rank and Year: 

 
RANK 2018 2019 2020 

1 123456 123456 123456 
2 password 123456789 123456789 

Length of Password 
******* 7 Characters 

******** 8 Characters 
********* 9 Characters 

********** 10 Characters 
*********** 11 Characters 

**************** 16 characters 
 

Time to Hack 
0.29 minutes 
5 Hours 
5 Days 
4 Months 
10 Years 
74 Years 



 
 
 

265  

3 123456789 qwerty picture1 
4 12345678 Password password 
5 123445 1234567 12345678 
6 111111 12345678 111111 
7 1234567 12345 123123 
8 sunshine Iloveyou 1234 
9 qwerty 111111 1234567890 

10 Iloveyou 123123 senha 
11 princess abc123 1234567 
12 admin qwerty123 qwerty 
13 welcome 1q2w3e4r abc123 
14 666666 Admin Million2 
15 abc123 qwertyuiop 000000 
16 Football 654321 1234 
17 123123 555555 iloveyou 
18 monkey lovely aaon431 
19 654321 777777777 password1 
20 !@#$%^&* welcome qqww1122 

 
d. Passphrases vs Passwords 

• Passphrases are useful when passwords must be typed in 
• They should not be easy to guess 

-At least 12 characters, but 15 or more is far better 
-Length is better than complexity (passphrases) 
-Bad password – P@ssw0rd 
-Great passphrase – MydaughterwasbornOctober1994! 

e. Two-Factor Authentication 
• What is 2FA? 

-Beyond a username and password 
-Second form to prove it is you 

• Your one-time code is . . . 
-Email 
-Phone call 
-SMS/Text 

f. Links 
• Determine if a link is safe in 4 steps! 

1.  Were you expecting the link? 
-Not just in email. . .   
-Also, in Social Media, SMS/Message, Zooms, Teams, Slack 

2.  Where did the link come from? 
-Hover over the link to ensure that it leads to where it says it does 

3.  Is it a site you recognize? 
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-Does the link feel familiar to you?  Be skeptical. 
4.  Does it pass the 1st 3 tests? 

-Still use caution.  When in doubt, throw it out. 
g. Malware 

• What is Malware? 
Software that is specifically designed to disrupt, damage, or gain 
unauthorized access to a computer system. 

• The Top 11 PC Malware Threats: 
  1.    Adware 
  2.    Ransomware 
  3.    Trojan 
  4.    Computer Viruses 
  5.    Worms 
  6.    Rootkits 
  7.    Spyware 
  8.    Keyloggers 
  9.    Bots 
  10.  Spear Phishing 
  11.  Scareware 

• Beware of Malware 
-92% of malware is delivered by email 
-Stop & think before you click:  Do I recognize the sender? 

h.   Phishing 
• What is phishing? 

-A phishing email is a cybercrime that relies on deception to steal 
confidential  information from users and organizations. 
-Phishing victims are tricked into disclosing information they know should 
be kept private. 
-In a phishing email, cybercriminals will typically ask for your: 
 1.  Date of birth 
 2.  Social security numbers 
 3.  Phone numbers 
 4.  Credit card details 
 5.  Home address 
 6.  Password information 

i. Phone Scams 
• What is Social Engineering? 

Social engineering is the term used for a broad range of malicious 
activities accomplished through human interactions.  It uses 
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psychological manipulation to trick users into making security mistakes or 
giving away sensitive information. 

• Phone numbers can be easily spoofed: 
Spoofing is the act of disguising a communication from an unknown source 
as being from a known, trusted source.  Spoofing can apply to emails, 
phone calls, and websites, or can be more technical, such as a computer 
spoofing an IP address, Address Resolution Protocol (ARP), or Domain 
Name System (DNS) server. 
1.  Make the caller provide verification 
2.  Hang up and call back a published number 

• Other common phone scams 
1.  Grandparent Scam: 

Scammers who gain access to consumers’ personal information – by 
mining social media or purchasing data from cyber thieves – are creating 
storylines to prey on the fears of grandparents.  The scammers then call 
and impersonate a grandchild in a crisis situation, asking for immediate 
financial assistance. 

2.  Tech support – Microsoft, Apple, Dell, etc. will NEVER contact the 
average user out of the blue! 

j. General Tips & Privacy 
• USB Drives & More  

-Do NOT connect unknown or unauthorized media or devices 
• Encryption 

-What is Encryption? 
 Encryption in cyber security is the conversion of data from a readable 
format into an  encoded format. 
-Encrypted data can only be read or processed after it’s been decrypted. 
-Encryption is the basic building block of data security. 
-How Encryption Works: 
 
Encrypted Plaintext  Encrypted   Decrypted Plaintext 
Message    Ciphertext  Message 

   
 
 
 
 

  

May the 
Force be 
with you. 

T8qyN6v304
hbsi6AMd6b/
nkfh3P4UE5y
tWymGznC9J
u= 

May the 
Force be 
with you. 
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• Why use Encryption? 
-Can help protect your data 
-Protects data sent or received 
-Protects devices (Helpful if device is lost/stolen) 

• Internet Safety Quick Tips – BEWARE WHAT YOU SHARE 
-Never install anything based on a pop-up when visiting a website 
-Avoid public WiFi, computers, and charging station 
-Trusted websites can have hosted malware called malvertising 

• Internet Privacy 
-Data is the new gold! 
-Are you oversharing? 
1.  Default privacy setting on social media 
2.  Vacation photos & checking-in 

3.  What to do after being scammed because the situation is now “when” not 
“if” 
a.  Oh No – You’ve been scammed – ACT NOW 

• It happens. Don’t be ashamed. 
• Don’t panic.  But – don’t wait around. 

-Unplug computer 
-Contact tech support 
-Write down details 

b. Ransomware of Scam 
 Report the incident to: 

• Law Enforcement 
• Better Business Bureau:  https://www.bbb.org/scamtracker 
• Federal Bureau of Investigation 

-If you or your organization is the victim of a network intrusion, data 
breach, or  ransomware attack, contact your nearest FBI field office or 
report it at tips.fbi.gov 

• Visit this website:  https://www.nomoreransom.org/ 
 
II.  MORE RESOURCES 

1. When in doubt, ask questions 
a. Your IT dept/provider 
b. Don’t stop here!  Attacks change, so should you 

2. Additional Resources 
a. StaySafeOnline.org - numerous free resources 
b. Stop.  Think.  Connect. – free, little bit of everything 
c. TreeTop Security – Cybersecurity Awareness Training (free) 

 

https://www.nomoreransom.org/
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III. THE MAIN THING 
 When in doubt, throw it out!  
 
  ____________________________________________ 

 
Clerk requirements: 

1.  Annual Cyber Security is required for all clerks and deputy clerks. 
2.  Back-up validation from the Administrative Office of the Courts. 
3.  Cyber Attack Recovery Plan 
4.  Comfort Letter to the Administrative Office of the Courts. 
5.  Questionnaire 
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Cybersecurity Posture 
 
As more county government offices fall victim to cyberattacks, it is important that county officials are aware of 
potential threats and have identified cybersecurity risks. To determine the office’s cybersecurity posture, the 
following questions should be addressed. Depending on the office’s environment, some of these questions may 
need to be addressed by the accounting software vendor, county IT personnel, or other service provider. 
 
Questions to be Directed to Vendor/IT Personnel/Service Provider 
(Please note that these questions could refer to controls that are the responsibility of the county official rather than 
the vendor/IT personnel/service provider depending on the terms of the contracts or agreements. All questions 
should be addressed.) 
 
• How are operating system updates applied to workstations and servers? Are these updates installed 

automatically or on a set schedule so that all current updates are installed timely? 
Workstations:  Updates are applied automatically through various update server(s) specified in workstation 
group policy configurations. 
Linux Servers:  Security updates are applied automatically.  Manually as needed. 
Windows Servers:  Updates are applied automatically through various update server specified in workstation 
group policy configurations.  Manually as needed. 

 
• Are software and database patches applied to accounting software?   

Vendor LGC installs patches to their accounting software. 
 

• Do the workstations and servers have antivirus software installed? Is this software configured to receive 
definition updates automatically? How often does it run a scan to detect malicious software? 
Trellex (formerly McAfee) is utilized.  DAT updates occur daily and a smart scan function is run throughout 
the day, to detect malicious software in a manner that minimizes negative effects on system performance. 

 
• If wireless networks are used, do they use encryption? Has the password for the devices used (routers, access 

points, etc.) been changed from the default password assigned by the manufacturer? Is the network name 
(SSID) hidden? 
No Wireless 

 
• Are firewalls used? If so, what product is used and is it configured to limit access to your network? Are logs 

reviewed? 
Ingress and Egress traffic runs through firewalls contained with the AOC’s Cisco Meraki SD-WAN 
networking infrastructure.  Logs are reviewed as needed. 

 
• Do you allow remote access to your system via VPN, remote desktop software, or other means? What product 

is used and how is it secured? 
VPN access is by default, disabled for all users.  VPN access must be requested by the clerk on a per user 
basis.  When enabled, VPN Connectivity is provided through the AOC’s Cisco Meraki SD-WAN networking 
infrastructure.  Cisco AnyConnect client software is be used for this purpose.  Authentication and access 
security are controlled through RADIUS authentication, through interaction with the AOC’s eDirectory 
services.  Both the AOC and LGC use RDP to perform remote manage functions TNCIS Windows servers, 
AOC uses SSH connectivity for remote management functions on Linus system.  The AOC uses a Bomgar 
remote support appliance to securely support endpoint management functions. 
 

• Do you ever perform vulnerability scans of the network?   
AOC does not perform vulnerability scans. 
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• Does the backup process capture all data vital to the operation of the office? In addition to the accounting 
system, are other critical files such as spreadsheets and documents backed up? 
Backups are performed nightly on the Linux and Windows servers.  Documents that are saved on the server 
from the workstations are included on the backups. Workstations are not directly backed up. 

 
• If the office were to fall victim to a ransomware attack, is the backup process configured so that backup data 

would not be encrypted in the attack? 
We use external drives for off-site backups weekly.  This provides an “Air gap” that the ransomware would 
not be able to reach. 

 
• Are there any other measures in place to protect the office from a cyberattack? 

Network traffic is scanned by the AOC’s Cisco Meraki SD-WAN networking infrastructure.  AOC Trellex 
(formerly McAfee) Web Control assists in blocking malicious websites.  AOC Internet Email Gateway 
provides email scanning. 

 
Questions to be Addressed by Official 
 
• Do you have an inventory of all your software and hardware? Have you documented the storage location of 

sensitive or confidential information? An example of sensitive or confidential information would include 
payroll information maintained in a software database or in a spreadsheet or pdf document residing on a 
workstation. 
We do have a complete inventory list of all our software and hardware.  This inventory is kept in a three-ring 
binder in our office vault as well as a copy being retained off site in the lock box at First Commerce Bank. 
Adoption files are kept in the vault, the adoption minute book is secured by a lock and key; individual files 
contain confidential information in sealed envelopes and is not scanned for storage. 
All employee records with confidential information is filed with the County Finance Department. 

 
• Does the office have a written plan to follow in case of an attack? Is the plan reviewed and kept current? 

The Lincoln County Clerk and Master’s Office does have a plan for attacks, natural disasters and fires.  This 
plan is kept in a three-ring binder in the office vault with a copy being retained off-site in the lock box at First 
Commerce Bank.  This plan is reviewed annually and updated as needed or as circumstances change. 

 
• Do all employees participate in security awareness training? Examples would be attending security awareness 

presentations at conferences, viewing training videos, or reading articles related to security threats. 
The clerk and deputies have received certificates for online security training.  This is an ongoing office 
practice.  In addition, the clerk has participated in some security training presented by the Court Clerk’s 
Association.  All employees have viewed videos and material on Sovereign Citizens. 

 
• Many insurance companies offer cyber insurance. Cyber insurance may cover losses due to a data breach, 

malware infection, extortion demand, ransomware attack, or phishing scam. Is the office currently insured 
against cyberattacks? What types of incidents are covered and are there any exclusions? 
Our cyber insurance is provided by Bagley and Bagley.  A current copy is kept in a 3-ring binder in our office 
vault with a copy being retained off-site in the lock box at First Commerce Bank. 
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ORDERS OF PROTECTION 

Taken from a PowerPoint Presentation 
 by Robin Kimbrough 

 
 
1. State Policy on Domestic Violence (T.C.A.  36-3-618) 

• Recognize the seriousness of domestic abuse as a crime to ensure that the law 
provides a victim of domestic abuse protection from domestic abuse 

• Recognize that in the past law enforcement agencies have treated domestic abuse 
crimes differently than crimes resulting in the same harm but occurring between 
strangers 

• Official response shall stress enforcing laws to protect the victim and prevent 
further harm to the victim, and the official response shall communicate the altitude 
that violent behavior is not excused tolerated 

2. What Court Can Issue an Order of Protection? 
• Any court of record with jurisdiction over domestic relation matters or the General 

Sessions Court of the county – All other counties 
3.   Is the Clerk’s Office a Court?  T.C.A. 36-3-601 (3)(D) 

• YES, “Court” also includes judicial commissioners, magistrates and other officials 
with the authority to issue an arrest warrant in the absence of a Judge for purposes 
of issuing ex parte orders of protection when a Judge of one of the courts listed in 
subdivisions (3)(A), (3)(B) or (3)(C) is not available 

4. Who can be a petitioner?  T.C.A. 36-3-601 (5)(10)(11) 
• Domestic Abuse Victim 

-  Adults or minors who are current or former spouses; 
- Adults or minors who live together or who have lived together; 
- Adults or minors who are dating or who have dated or who have or had a 

sexual relationship.  As used herein, “dating” and “dated” do not include 
fraternization between two (2) individuals in a business or social context.
  

- Adults or minors related by blood or adoption; 
- Adults or minors who are related or were formerly related by marriage, or 
- Adult or minor children of a person in a relationship that is described in 

subdivisions (5)(A)-(E); 
• Sexual Assault Victim (no relationship requirement) 
• Stalking Victim (no relationship requirement) 

5. Who can file for the order of protection? (T.C.A. 36-3-602(b)) 
• A person over the age of 18 (Adult) 
• The parent of unemancipated minor on behalf of the minor 
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• An advocate from a domestic violence, sexual assault, or a child advocacy 
center on behalf of unemancipated minor 

• A Guardian Ad Litem 
• The Department of Children’s Services 

6. Who can be a respondent? (T.C.A. 36-3-602(a)) 
• Any person who a petitioner has alleged committed domestic violence, stalking, 

or sexual assault 
• This includes minors.  You would also need to serve the parents of a minor as 

well. 
7. What County? (T.C.A. 36-3-602(c)) 

• Venue for a petition for an order of protection, and all other matters relating to 
orders of protection shall be 
- in the county where the respondent resides or  
- the county in which the domestic abuse, stalking or sexual assault occurred. 

• If the respondent is not a resident of Tennessee, the petition may be filed in the 
county where the petitioner resides. 

8. No Requirements for filing Orders of Protection 
• There is no statute of limitations to file an order of protection. 
• Police reports are not required to file an order of protection. 
• Setting or requiring fees is not required to file for the order of protection. 

9. Standing and Filings Best Practice Tips 
• You should not have to determine the relationship with requirement if you do 

not issue the ex parte orders of protection. 
• Make sure that the petition is filed in the proper county. 
• Don’t create extra hurdles for victims by requiring upfront fees, settling costs, 

or police reports to file the order of protection. 
10.  Forms (T.C.A. 36-3-604) (1) 

• The office of the clerk of court shall provide forms that may be necessary to 
seek a protection order under this part. 

• The clerk may obtain the most current forms by printing them from the web site 
of the administrative office of the courts  http://www.tncourts.gov/forms-
publications 

• Orders of Protection Forms promulgated by the Administrative Office of the 
Courts SHALL be used exclusively in all courts exercising jurisdiction over 
orders of protection. 

11.  Forms (T.C.A. 36-3-604) (2) 
• The office of the clerk shall also assist a person who is not represented by 

counsel by filling in the name of the court on the petition, by indicating where 
the petitioner’s name shall be filled in, by reading through the petition form 

http://www.tsc.state.tn.us/forms-publications
http://www.tsc.state.tn.us/forms-publications
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with the petitioner, and by rendering any other assistance that is necessary for 
the filing of the petition. 

•  All such petitions that are filed pro se shall be liberally construed procedurally 
in favor of the petitioner. 

12.  Forms - Best Practice Tips 
• Obtain the most current forms by printing them from the website of the 

administrative office of the courts.  http://www.tncourts.gov/forms-
publications 

• If a petitioner does not provide you with an Administrative of the Courts 
promulgated form, you must file the pleading in whatever form provided. 

13.  Order of Protection Filing Fees T.C.A 36-3-617 
• This statute provides that no victim shall be required to bear the costs 

associated with an ex parte order of protection, or a petition for an order, 
whether issued inside or outside the state, including the following costs: 

- Filing 
- Issuance 
-  Registration 
-  Service 
- Dismissal 
-  Nonsuit 
-  Appeal 

• To access costs there has to be 2 findings: 
1.  Person assessed to is not a victim 
2.  Petitioner was untruthful 

14.  Order of Protection Filing Fees - Best Practice Tips 
• Do not charge a fee for a petition to the court for any action on an order of 

protection.  This includes making copies of the order of protection. 
• Look at the order to make sure that the Judge has assessed fees 
• You cannot deny any petitioner from filing an order of protection even if there 

are outstanding fees.  This means the clerk cannot require the petitioner to pay 
off any fees to file the order of protection. 

15. Service 
• The court shall cause a copy of the petition and notice of the date set for the 

hearing on such petition, as well as a copy of any ex parte order of protection, 
to be served upon the respondent at least (5) days prior to such hearing.  An 
ex parte order issued pursuant to this part shall be PERSONALLY served upon 
the respondent. 

• If the respondent is not a resident of Tennessee, the ex parte order shall be 
served pursuant to T.C.A. 20-2-215 and 20-2-216.  Such notice shall advise the 
respondent that the respondent may be represented by counsel. 

http://www.tsc.state.tn.us/forms-publications
http://www.tsc.state.tn.us/forms-publications
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• In every case, unless the court finds that the action would create a threat of 
serious harm to the minor, when a petitioner is under hearing and any ex parte 
order of protection shall also be served on the parents of the minor child, or in 
the event that the parents are not living together and jointly caring for the child, 
upon the primary residential parent. 

16. Service - Best Practice Tips 
• In the case of an order of protection against a minor, the best practice is to 

serve the minor and the parent or legal guardian of the minor 
• Make sure service has been had on the respondent. 

17. Ex Parte Orders 
• Orders issued without notice to Respondent 
• Ex parte orders stay in effect until the time of the hearing on the matter. 

(T.C.A. 36-3-605) 
• If the ex parte order is dismissed, the Judge must hear the pending petition. 

18. Ex Parte Orders/Determining Immediate Danger or Harm (T.C.A. 36-3-605) 
• If you are responsible for issuing the order of protection, you should consider 

these factors to determine immediate danger or harm: 
-  A history of violence; 
- Respondent’s pattern of conduct; 
- Petitioner’s injuries; 
- Petitioner’s fear of retaliation; 
- Respondent’s access to weapons; 
- Respondent’s history of stalking; 
- Respondent’s criminal record; 
- Respondent’s use of drugs or alcohol; 
- Respondent’s threats of suicide; 
- Respondent’s history of mental illness; 
- Threats to attack the petitioner, the children, or other family members; 
- Threats to animals (pets). 
- Threats or attacks on family or household members 

19. Ex Parte Relief Available Under and Order of Protection 
• Directing the respondent to refrain from committing or threatening 

additional acts of abuse, including domestic abuse, sexual assault, and 
stalking against the petitioner and the minor children. 

• Prohibiting the defendant from coming about the petitioner for any purpose, 
from telephoning, contacting, or otherwise communicating with the 
petitioner directly or indirectly. 

• Ordering the respondent to leave the shared residence while the order of 
protection. 
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20. Enforcement of Orders of Protection 
• Order of Protection are effective for a fixed period of time, not to exceed one 

year. 
• The petitioner has the right to request relief if the respondent has violated the 

ex parte order of protection or the final order of protection, and such request 
can be made through filings with the clerk’s office. 

• If the respondent is convicted of violating the final order of protection, the 
Court shall set a financial penalty bond, which is paid to the clerk’s office. 

21. Ex Parte Orders Best Practice Tips 
• If the Judge denies the ex parte order, check to make sure a hearing has been 

set on the petition. 
• If issuing, make sure the petitioner knows to make additional copies. 
• Check boxes on the form. 

22. Enforcement of Orders of Protection 
• A Civil Contempt/Criminal Contempt. (T.C.A. 36-3-610) 
• Class A Misdemeanor (T.C.A. 39-13-113) 
• Extensions of the order of protection for 5 years upon a first violation and 10 

years upon a second or subsequent violation. (T.C.A. 36-3-605) 
• Assessment of a Financial Penalty. (T.C.A. 36-3-610) 

23. What fees should the clerk collect T.C.A. 36-3-610 
• A fifty dollar fine related to the violation of the order of protection. 
• A financial penalty bond related to the violation of the order of protection. 

24. The fifty-dollar ($50) Fine T.C.A. 36-3-610(1) 
• A person who violates an order of protection must pay a $50 fine related to 

the violation of the order protection. 
• The clerk must send these collected fines, on a monthly basis, to the state 

treasurer who must deposit it in the domestic violence community fund. 
25.  Financial Penalty Bond-1 T.C.A. 36-3-610 (b)(2) 

• Mandates that a Judge set a bond on a respondent who has been convicted of 
violating an order of protection or court approved consent order. 

26.   Financial Penalty Bond-2 
• The bond must be at least $2500, but the court can set a reasonable amount 

greater than $2500 to assure the safety of the petitioner.  If the respondent 
does not post the bond, the respondent may be held in contempt of court. 

27.  Financial Penalty Bond-3 
• If the respondent fails to comply with the bond requirements, the court must 

enter an order declaring the bond forfeited. 
• The forfeited bond funds go to:  Legal Aid, TALS, DVSCC, CASA, and 

Childhelp. 
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28.  Enforcement Best Practice Tip 
• Remember that the petitioner has the right to request relief if the respondent 

has violated the ex parte order of protection or the final order of protection, 
and such request can be made through filings with the clerk’s office. 

• Collect fines related to the violation of the order of protection 
• Make sure fines are turned over to the proper agencies after collection. 

30. Orders of Protection and Vulnerable Adults 
• This new law permits a relative to file an order of protection on behalf of an 

“adult” as defined under the Adult Protection Act T.C.A. 71-6-101, who is 
the victim of willful abuse, neglect or exploitation (T.C.A. 71-6-117).  This 
could include financial abuse. 

• Another adult has to have personal knowledge. 
31.  Who is a relative? 

• The relative filing the petition must be a spouse, child, including stepchild, 
adopted child or foster child; parents (stepparents, adoptive parents or foster 
parents); siblings of the whole or half-blood; step-siblings, grandparents, 
grandchildren, of any degree, and aunts, uncles, nieces and nephews. 

32.    How long does it last? 
At the time of the hearing, if the Judge finds by a preponderance of the 
evidence that the allegations are true, then the court may issue an order of 
protection for a definite period of time not to exceed 120 days.  The court 
has the discretion to appoint a guardian ad litem under T.C.A. 34-1-107. 

33.   What can the Judge order? 
• Order the respondent to refrain from committing a violation of this part 

against the adult, T.C.A. 71-6-117. 
• Refrain from threatening to misappropriate or further misappropriating any 

monies, state or federal benefits, retirement funds or any other personal or 
real property belonging to the adult. 

• Order the return to the adult or the adult’s caretaker or conservator or to the 
fiduciary any monies or benefits misappropriated from the adult. 

• The court may also enter a judgment against the respondent for repayment. 
34.  What can the Judge order? 

• If the amount in question exceeds ten thousand dollars, the court may require 
the caretaker or custodian of funds appointed under this subsection to post a 
bond 

• Enjoin the respondent from providing care for an adult on a temporary or 
permanent basis; 

• Prohibit the respondent from telephoning, contacting, or otherwise 
communicating with the adult, directly or indirectly, and any other necessary 
relief to protect the adult. 
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35.  What are the penalties for violating the order? 
• There is a misdemeanor in the law for a violation.  Additionally, any violation 

can be treated like an order of protection issued under the Order of Protection 
Act.  This would include contempt (T.C.A. 36-3-610) and the violation of the 
order of protection (T.C.A. 39-13-113).  The Tennessee firearms prohibition 
may apply depending on the relationship between the respondent and the adult. 

36.  Vulnerable Adult Orders of Protection - Best Practice Tips 
• Use the forms promulgated by the AOC. 
• Treat the petition and the issuing of the ex parte order just if it were one 

requested by a competent adult. 
37. Extensions of Order of Protections 

• Orders of Protection are ordered for a definite period of time not to exceed one 
(1) year.  However, orders can be extended upon motion for an additional year. 

• An order of protection can be extended if there is a conviction of a violation 
for up to five (5) years or ten (10) years on the second or subsequent violation. 

38. Extensions of Order of Protections – Best Practices 
• If a divorce complaint is filed, the order of protection shall remain in effect 

until the court in which the divorce action lies modifies or dissolves the order.  
(T.C.A. 36-3-603) 

• If the defendant is convicted of an order of protection violation, the order can 
be extended upon the petitioner’s motion or the Judge’s own motion. (T.C.A. 
36-3-605(d)) 

39. Full Faith and Credit – Orders of Protection 
• An order of protection issued pursuant to this part shall be valid and 

enforceable in any county of the state. 
• Any valid order of protection from another state shall be afforded full faith 

and credit. 
• For foreign orders to be valid, the respondent must have had notice and an 

opportunity to be heard. 
• Regardless of whether a foreign order of protection has been filed in this state 

pursuant to this section, a law enforcement officer may rely upon a copy of 
any such protection order and may also rely upon the statement of any person 
protected by the order that the order remains in effect. 

• Mutual orders shall not be enforceable against the petitioner unless the 
respondent filed a cross or counter petition, and the court made specific 
findings against the petitioner. 

40.  Full Faith and Credit Best Practice Tip 
• Treat like out-of-state orders of protections as if they were issued in 

Tennessee. 
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• Remember the foreign order does not have to be registered for it to be 
enforceable in Tennessee. 

41.  Appeals 
• If the respondent appeals the grant of the order of protection, the order of 

protection remains in effect until further findings have been made on the order. 
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 CHAPTER ONE 
 

 INTRODUCTION 
              
 
 The Probate Court 
 

The jurisdiction over the probate of wills and administration of estates is now vested in the 
Chancery Court unless a particular county has a special court for probate created by private act.  See 
T.C.A. 16-16-201.  Probate jurisdiction has been vested in General Sessions Court in several counties 
by private act.  Under this law, where the Chancery Court exercises primary jurisdiction of probate 
matters, the Clerk and Master may perform many of the functions formerly reserved to the County 
Judge, subject to the review and approval of the Chancellor, as well as those duties formerly performed 
by the County Clerk when acting as clerk of the Probate Court for a County Judge or Probate Judge.  
Therefore, when the term “clerk” is used hereafter, it shall refer to the County Clerk, Clerk and Master, 
probate clerk or any clerk exercising probate jurisdiction.  However, because of the additional duties 
placed on the Clerk and Master when the Chancery Court exercises probate jurisdiction, specific 
reference to the Clerk and Master will often be necessary.  Similarly, the term “judge” shall refer to 
judges having probate jurisdiction.  The term “court” shall refer to the court exercising probate 
jurisdiction. 
 

As noted earlier, the Clerk and Master may perform some duties for the Chancellor that other 
clerks could not perform for the county judge.  Where the Chancery Court has probate jurisdiction, the 
Clerk and Master may “grant letters of administration and letters testamentary . . ., appoint 
administrators and executors . . ., receive and adjudicate all claims, probate wills in common form, 
determine allowances to the surviving spouse and family of the deceased, preside over the assignment 
of homestead, take and state all accounts and settlements, subject to the approval of the Chancellor, 
direct and approve final distributions, and hear and determine all probate matters whether herein 
enumerated or not.”  (T.C.A. 16-16-201) 
  

The court exercising probate jurisdiction of the county in which the decedent usually resided 
(was domiciled) at the time of his or her death has jurisdiction over the estate.  However, if the deceased 
had fixed residences in more than one county in Tennessee, then either county’s court exercising 
probate jurisdiction has jurisdiction (T.C.A. 30-1-102.)  Also, if the decedent owned real estate situated 
in another state, then that state will have ancillary jurisdiction to administer that state’s real estate.  A 
finding of domicile by the Probate Court of one state is not binding upon the courts of another state, and 
each court finding domicile in that court’s state may administer the real and personal property within its 
own state. 

 
Letters testamentary or of administration may be granted upon the estate of a person who 

resided, at the time of his death, in some other state or territory of the union, or in a foreign country, by 
the Probate Court of any county in this state: 

 
1. Where the deceased had any goods, chattels, or assets, or any estate, real or personal, at the 

time of his death, or where the same may be at the time when said letters are applied for; 
2. Where any debtor of the deceased resides; 
3. Where any debtor of a debtor of the deceased resides, his debt being unpaid when the 

application is made; 
4. Where any suit is to be brought, prosecuted, or defended, in which said estate is interested.  

(T.C.A. 30-1-103) 
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 Overview of the Testate and Intestate Estate 
 

Upon the death of a person, the real and personal property of the decedent must be distributed 
according to law.  This law is basically the Tennessee statutory law found in Tennessee Code 
Annotated.  When a person has made a valid will before death, then that person is said to have 
died testate or with a will.  When a person dies without having made a valid will, then that person 
is said to have died intestate or without a will.  Sometimes a person dies leaving a will that does 
not deal with all of the decedent’s property.  In this case, the person dies intestate in regard to 
the property not passing by will.  This guide will first deal with the situation involving decedents 
that have left a will, but will also review the procedure involved in intestacy.  In many aspects, 
the administration is similar. 

 
Certainly, many advantages are secured through probate administration, such as clear vesting 

of legal title where real estate is devised by will.  Some estates where the value of property in the estate 
is under $50,000.00 may be administered in a shortened manner under the Small Estates Act. (T.C.A. 
30-4-101 et seq.)  Administration is always necessary if one or more of the heirs is a minor, or if some 
of the heirs demand administration, or if there is a dispute among the heirs.       

 
Sample Guidelines for an Estate: 
 

1. Determine if the decedent left a will and if so, the original will be needed for probate. 
2. Determine if the will is self-proving or authenticating, which means it has an affidavit attached to 

the will that was executed at the same time the will was executed.  If the will is not self-proving, 
it will need to be proven by affidavit or testimony of one witness. 

3. To open a probate in: 
a.  Common form, you will need a petition that contains all the information outlined in TCA 

30-1-117, an order of probate, and the original will. 
b. Solemn form, you will need a petition that contains all the information outlined in TCA 

30-1-117, and a summons/notice that will need to be served on all beneficiaries and/or 
heirs at law.  The Clerk should file and issue the documents and set this for a court 
hearing.  Following the hearing an order should be entered 

detailing the outcome of the hearing for probate in solemn form. 
4. The clerk is required to send a notice to the Commissioner of Revenue only on estates where 

the decedent died prior on or before December 31, 2015(however, the Department of Revenue 
has indicated that they do not want any forms sent in as they no longer process those forms,) 
issue Letters of Testamentary with a will and Letters of Administration without a will. (If a request 
is made to probate a will contrary to the specific directions in the will, the Clerk should issue 
Letters of Administration CTA, or with-the-will-annexed, and Notice to Creditors, the decedent’s 
estate is being probated within a year from their date of death. 

The clerk should collect the filing fee at the initiation of the estate.  If bond is required, it should be 
received prior to the issuance of Letters.  

5. File all documents relative to that estate until closure is ready.  The clerk may request an affidavit 
from the representative or the attorney representing the estate, stating that actual notice to 
creditors has been given to all known creditors and the date received by such creditor, so that 
the clerk will know when an estate can be closed. 

6. Closing documents required are:  
a. release from the Bureau of TennCare on deceased individuals over the age of 55; 
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b. a sworn statement that actual notice to creditors has been given by the personal   
representative to all known creditors when probate occurred within a year from death; 

c. proof that all claims filed against the estate have been satisfied and/or released; 
d. a release from each beneficiary or heir, sworn to or signed under penalty of perjury, or 
e. set the closure for hearing and make sure all heirs or beneficiaries have been notified by 

the attorney or the representative; 
f. a detailed accounting, unless waived by the will and/or by all the heirs, which is supported 

by legal vouchers.  Or in the alternative, a motion or petition to close or a statement in 
lieu of settlement; and 

g. an order to close the estate. 
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CHAPTER TWO 
 

 ADMISSION TO PROBATE 
              
 

In Tennessee, any person of sound mind eighteen (18) years old or older may make a will in 
accordance with statutory requirements for validity.  (T.C.A. 32-1-102) Strict compliance with the 
statutory requirements must be shown to a court.  These strict requirements help to guard against 
fraudulent transfer of property by purported will. 
 

The process of proving a will in court is called “probate.”  The court which takes the proof is the 
“probate court.”  The person leaving a will is called a “testator.” 

 
When a will is presented to the court, either through a judge or clerk, the person presenting the 

will may simply produce the document to the judge (or Clerk and Master) and move that it be admitted 
to probate.  The judge (or Clerk and Master) then presides over the presentation of the proof and orders 
admission to, or denial of, probate and grants or denies the application for letters testamentary. 
 

In many cases additional information will be helpful to the judge and the clerk, and a petition 
may contain other information, and an oath of the truth of the statements in the petition. 
 
Time Limitations on Probate 

Although there is no time limitation on the probate of wills generally, letters testamentary (or of 
administration) should not be granted after ten years of the date of the decedent’s death, as these would 
be considered by the law to be void and of no effect.  However, there are three exceptions to this rule: 

 
1.      Where a person dies, entitled to a vested or contingent remainder, not reduced 

to possession in his/her lifetime, for ten years after the termination of the life 
or other particular/estate on which the remainder depends, letters shall be given 
to administer upon the estate in said remainder. 

 
2.       If a person entitled to distribution was an infant when the deceased died, then, 

letters may be granted at any time within twenty-two years from the date of death. 
 

3.       Also, a special administration may be granted for the purpose of prosecuting any 
claim against the government of the United States without any limitation on 
time.  (T.C.A. 30-1-110) 

 
Who Presents the Will or Wills? 

Any “interested person” may present the will for probate.  If more than one will exist, both wills 
should be presented.  Corrupt destruction or concealment of a will with intent to prevent probate or to 
defraud is a felony punishable by imprisonment.  (T.C.A. 32-14-131, 40-35-111) 
 
Renunciation by Devisee- A person who is entitled to take property under a testamentary instrument 
may renounce in whole or in part the succession to any property or interest passing by the will.  
 
Declination to Serve - Any named executor in a decedent’s last will and testament may decline to serve 
as such personal representative by filing a sworn statement, or a statement under penalty of perjury, 
with the court (T.C.A. 30-1-112.)  
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Execution of Will and Witnesses 
a. Will other than holographic or nuncupative is governed by statute (T.C.A. 32-1-104), it must 

bear the signature of the testator and of at least two (2) witnesses as follows: 
(1) The testator shall signify to the attesting witnesses that the instrument is the testator’s 

last will and either: 
(A) The testator sign; 
(B)  Acknowledge the testator’s signature already made; or 
(C) At the testator’s direction and in the testator’s, presence have someone else 

sign the testator’s name; and 
(D) In any of the above cases the act must be done in the presence of two (2) or 

more attesting witnesses. 
(2) The attesting must sign: 

(A) In the presence of the testator; and 
(B) In the presence of each other. 

b.  For wills executed prior to July 1, 2016, to the extent necessary for the will to be validly 
executed, witnesses’ signatures affixed to an affidavit meeting the requirements of T.C.A. 
32-2-110 shall be considered signatures to the will, provided that: 

(1) The signatures are made at the same time as the testator signs the will and are made 
in accordance with subsection (a); and  

(2) The affidavit contains language meeting all the requirements of subsection (a).  If the 
witnesses signed the affidavit on the same day that the testator signed the will, it 
shall be presumed that the witnesses and the testator signed at the same time, 
unless rebutted by clear and convincing evidence.  If pursuant to this subsection (b), 
witness signatures on the affidavit are treated as signatures on the will, the affidavit 
shall not also serve as a self-proving affidavit under T.C.A. 32-2-110.  Nothing under 
this section shall affect, eliminate, or relax the requirement in subsection (a) that the 
testator sign the will. 
 

Holographic Wills: No witness to a holographic will is necessary, but the signature and all its material 
provisions must be in the handwriting of the testator and the testator’s handwriting must be proved by 
two (2) witnesses.  (T.C.A. 32-1-105) 
 
Nuncupative Will:  Nuncupative (oral) will may be made only by a person in imminent peril of death, 
whether from illness or otherwise, and shall be valid only if the testator died as a result of the impending 
peril, and must be: 

(1) Declared to be the testator’s will by the testator before two (2) disinterested witnesses; 
(2) Reduced to writing by or under the direction of one (1) of the witnesses within thirty (30) days 

after such declaration; and 
(3) Be submitted for probate within six (6) months after the death of the testator.    

  A nuncupative will may dispose of personal property only and to an aggregate value not exceeding 
$1,000.00, except that in the case of persons in active military, air or naval service in time of war the 
aggregate amount may be $10,000.00 and a nuncupative will neither revokes nor changes an existing 
written will. (T.C.A. 39-1-106) 
 
Foreign Execution of Will  
A will executed outside this state in either: the manner prescribed by the law of this state, or 
the manner prescribed by the law of the place of its execution, or the manner prescribed by the law of 
the testator’s domicile at the time of its execution, shall have the same force and effect in this state as 
if executed in compliance with the execution requirements of this state.  (T.C.A. 32-1-107,) 
 
Non-Resident Estate Fiduciaries shall not act in any capacity until it has appointed in writing the 
secretary of state as its agent for service of process pursuant to T.C.A. 35-50-107 (b)(2). 
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Common Form Probate 
 

No formality is required in proving a will in common form.  Usually, the will is presented  
to the judge, or Clerk and Master, and motion is made that it be admitted to probate.  The clerk will 
make a minute entry of the motion. 
 

The judge, or Clerk and Master, will then hear the required proof (see “Sufficiency of the Will” 
below).  No one can object to this proof except by intervening as a contestant (see “Contest” below).  
The proof must meet the statutory requirements. 
 

If the judge finds the will to be not proved, he denies probate.  If he finds it to be proved, he 
orders it admitted to probate and may order letters testamentary granted if they are applied for. 
 

The personal representative, executor or executrix, then administers the estate. 
 
Solemn Form Probate 
 

Solemn form probate will be used where the will is nuncupative in every case, or where the 
person presenting the will desires to either resolve any possible objections or else desires to force any 
objectors to make a contest. 
 

Two main differences from common form may be noted: 
 
1.  notice and its effect, and;  
2.  the measure of proof required. 

 
Notice and Its Effect 

In solemn form probate, contest must be offered when the will is offered for probate or never. 
All persons interested must be notified of the proceedings in order to be bound by it and in order to cut 
off future contests.  If for some reason an interested person is not notified, the proceedings are to 
him/her as in common form and his/her right to contest is not cut off at a later date. 
 

Notice is by service, or in a proper case, by publication.  
 
Time of Notice 

Resident parties must be served with notice at least five days before offering the will for probate. 
 

Non-residents must be notified by publication and the return-receipt certified or registered mail 
notice in accordance with statute.  (Also see T.C.A. 21-1-204, 21-1-205) 
 
Other Considerations 

A guardian ad litem should usually be appointed for minors and mental incompetents, for often 
the minor’s actual guardian is a party to the proceeding also, and a court appointment of a guardian 
with no “interest” in the suit will avoid a conflict of interest in the person of the guardian. 
 

A will duly probated in another state may be admitted and recorded in any county of this state 
in which the testator left any estate.  (T.C.A. 32-5-101) 
 

When an authenticated copy of a will probated in another state and the probate of such will is 
presented by the executor or other interested person, these documents must be filed and probate may 
be had in either common or solemn form.  If in solemn form, notice must be given for a hearing at an 
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appointed time as on a petition for original probate of a domestic will in common form.  However, a 
contest of such a will as to its validity shall apply only to a devise of realty lying in Tennessee.  
Distribution of personal property is according to the probate of the will in the other state.  (T.C.A. 32-5-
103) 
 

The court’s duty is to examine the certifications and authentications.  (In re: De Franceschi’s 
Estate, 70 S.W. 2d 513, 17 Tenn.  App. 673 (1933)) Proof of certification or authentication shall be 
sufficient by the attestation of other state’s clerk and seal of the court, if a seal exists, together with a 
certificate of a judge of the court that the attestation is in proper form. 
 

Upon profert of the will or a certified copy and the requirements of law being met to the 
satisfaction of the probate judge, probate and administration shall be held in the same manner as with 
all domestic wills including letters, bonds, contest, etc. 

 
Sufficiency Of The Will 

Common Form 
The judge (or Clerk and Master) should look to the following to see if the will meets the 

requirements of due execution. 
 

The signature of the testator should be on the will and proved.   
 

A. For a written will with witnesses.  The law requires that a written will be subscribed by at 
least two witnesses who sign in the presence of each other and in the presence of the 
testator, and the testator must have indicated in some manner to them that the document 
was his/her will.  (T.C.A. 32-1-104) 

 
A witness is “interested” if the will gives to him or her some personal and beneficial interest. 
Unless the will is also attested by two disinterested witnesses, an interested witness can 
receive no more than he or she would have received had the testator died intestate and 
forfeits any value in excess of that intestate amount.  (T.C.A. 32-1-103) 

 
Written wills with witnesses, when not contested, shall be proved by at least one of the 
subscribing witnesses, if living.  Every last will and testament, written or nuncupative, when 
contested, shall be proved by all the living witnesses, if to be found, and by such other 
persons as may be produced to support it. (T.C.A. 32-2-104)   

 
Solemn Form 

At the time fixed in the notice to parties, all subscribing witnesses to be found should give 
testimony of due execution as required by law.  If more than two have subscribed, then all still should 
testify. 

 
In the event no subscribing witnesses are to be found, or if the will is a holograph and there are 

no subscribing witnesses, then diligence is required in the search for the production of such witnesses 
who may testify; subpoena should issue, inquiry at residence should be made, and relatives and friends 
questioned as to the witness’s present whereabouts.  Return of subpoena and in some cases affidavit 
with questions and answers of inquiries may be then given in evidence.  (See “Secondary Proof” below.)  
If the judge so allows, proof of witnesses residing outside the state or county or unable to testify in 
person may be taken on interrogatories or deposition. 
 
Affidavits 

In common form probate, a witness to any will may make and sign an affidavit stating therein 
the facts of due execution which he/she would testify to if in court proving the will.  The affidavit must 
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be sworn to before any officer authorized to administer oaths (usually a notary public), and such officer 
may be in or out of Tennessee. There should be two witnesses to the signing of the will. 
 

The request for affidavit may come either from the testator (i.e., when the will is made), the 
executor, or any person interested under the will (i.e., when the will is offered for probate). 
(See T.C.A. 32-2-110) 
 
Secondary Proof 

When direct evidence of due execution of a will cannot be obtained, then secondary proof may 
be admitted. 
 

Proof of the signature of a witness to the will may be made by persons familiar with the 
handwriting of the witness, and a presumption is then made that the witness signed with due execution. 
 

If proof of one witness’s handwriting is unavailable in solemn form, then proof of the signature 
of one witness and that of the testator is sufficient.  If no witness’s handwriting can be proved, then 
proof of the testator’s signature by two persons may be sufficient. 
 

If common law or statutes of other states are relied on, the court shall take judicial notice of 
them.  If adverse parties exist, reasonable notice must be given if a party requests the court to take 
judicial notice of any other types of law.  (Tenn. R. Evid. 202) 
 
Construction of Will 

Any court of record having probate jurisdiction has concurrent jurisdiction with Chancery Court 
for the construction or interpretation of wills, or parts thereof, and for establishing lost, spoliated, or 
suppressed wills.  (T.C.A. 32-3-109) 
 
 The probate judge should admit a will to probate if the sufficiency of the execution is proven.  
Any relief from uncertainty of meaning must be sought in chancery or any court of record having probate 
jurisdiction.  Any “interested” person may file a suit asking for a judicial construction of the provisions 
of the will.  No breach of duty nor wrong doing need be in question for a construction to be sought. 
 
All verified or sworn petitions to open estates or admit wills to probate shall include the 
following, as required by T.C.A. 30-1-117(a) 
 
. The identity of petitioner(s) including name, age, relationship and mailing address. 
 
. The decedent’s name, age (if known), date and place of death, and residence at date of 

death. 
 
. A copy of the document(s) offered for probate attached as an exhibit to the petition. 
 
. A statement that the decedent died intestate or the date of execution of the document(s) 

offered for probate (if known) and the names of all attesting witnesses of the document(s) 
offered for probate. 

 
. If the decedent died intestate, the name, age (if known), mailing address, and relationship 

of each heir at law. 
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. If the decedent died testate, the names, relationships, and city of residence of the 
devisees and legatees and those who would otherwise be entitled to the decedent’s 
property under the laws of intestate succession. 

 
. The identification of any heirs of beneficiaries who are minors or are under a disability. 
 
. Unless bond is waived by the document offered for probate or in writing by all interested 

parties as authorized by statute, an estimate of the fair market value of the non-real estate 
assets. 

 
. Whether the document offered for probate waives the filing of any inventory and 

accounting as required by statute or whether such is not otherwise required by law. 
 
. A statement that the petitioner is not aware of any instrument revoking any document 

being offered for probate, and that the petitioner believes the document being offered for 
probate is the decedent’s last will. 

 
• A statement of any felony or misdemeanor convictions and sentences of imprisonment 

in a penitentiary.  
• A statement identifying if the decedent was the owner of or had a controlling interest in 

any ongoing business or economic enterprise that is or may be a part of the estate to be 
administered, and, if so, the names and addresses of all such ongoing business or 
economic enterprises.  
 
(If the petitioner is unable to truthfully make any statement or if the statement is qualified, a full explanation should be furnished.  
Notice is only required in solemn form probate.) 
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            CHAPTER THREE 
 

WILL CONTESTS 
              
 
 Only persons who would be entitled to benefit by sharing in the real or personal estate of the 
deceased if there were no will, or if a prior will were revived, are entitled to contest the will.  It is the 
person’s personal right; it may not be assigned; nor is it necessary that he/she unite with others.  The 
person must show his/her “interest” as if there were no will and thus prove his/her right to contest.  
However, the clerk has no discretion in accepting a will contest and must file or record whatever notice 
is given. 
 
Jurisdiction 

Any court of record that has probate jurisdiction has concurrent jurisdiction with Circuit Court to 
try a will contest.    (See T.C.A. 32-4-109). 

 
Certificate of Contest 

The contestant shall, in the notice of contest, elect the trial court the contest will be certified to. 
(See T.C.A. 32-4-109).  (Local rules and practice may apply). 

 
Bond 

If the right to contest the will is sustained, then the court must require the contestant to enter 
into a bond in the amount of $500.00, see T.C.A. 32-4-101(a)(1).  If a legatee or devisee be an 
adult and have notice that the probate is contested, then he/she must give a $500.00 bond. ( 
T.C.A. 32-4-102(a)(1)). 

 
If because of poverty, a contestant, devisee, or legatee is unable to bear the expense of the 
litigation, then he/she may complete the pauper’s oath.  Pursuant to T.C.A. 20-12-127, the 
person must be a resident of Tennessee and must complete the Uniform Civil Affidavit of 
Indigency promulgated in Rule 29, Tennessee Supreme Court Rules. 

 
Contest Before Probate In Common Form 

When the will is offered for probate, the person desiring to contest makes known his/her desire.  
The person contesting the will need not have given notice.   However, if interested persons were 
cited into court on a probate in solemn form, the contest must be made known at that time.  See 
Chapter Two. 

  Pursuant to T.C.A. 32-4-101: 
1. Court must enter an order sustaining or denying the right to contest 
2. Bonds must be posted 
3. Contestant must elect the trial court for the contest 

 
Proceedings To Set Aside Probate In Common Form 

Pursuant to T.C.A. 32-4-108, “all actions or proceedings to set aside the probate of any will, or 
petitions to certify a will for an issue of devisavit vel non, must be brought within two (2) years 
from entry of the order admitting the will to probate, or be forever barred, saving, however, to 
persons under the age of eighteen (18) years or adjudicated incompetent, at the time the cause 
of action accrues.” 

 
Pursuant to T.C.A. 32-4-101: 
1. Court must enter an order sustaining or denying the right to contest 
2. Bonds must be posted 
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3. Contestant must elect the trial court for the contest 
 
A proceeding to set aside a probate in common form is filed in the form of a complaint, with a 
summons issued to all interested parties.  See Pritchard on Wills and Administration of Estates, 
Chapter 6, Article III. 
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CHAPTER FOUR 
LETTERS AND BOND 

              
Legal Authority (T.C.A. 30-1-101 et seq.) 

 No person may enter upon the administration of a deceased person’s estate until he/she has 
procured authorizing letters, whether they be testamentary or of administration.  T.C.A. 30-1-101.  A 
person serving as an executor or administrator may also be referred to as a personal representative.   
A non-resident fiduciary, unless qualifying with a state resident, must register with the Secretary of 
State, designating them as an agent for service of process pursuant to T.C.A. 35-50-107. All Letters 
shall be recorded by the clerk. 

1.  Letters Testamentary are issued to the person named as executor in the Last Will and 
Testament of a decedent. 

2.  Letters of Administration are issued to the person serving on an intestate estate. 
3.  Letters of Administration CTA are issued to a person other than the person named as 

 executor in the Last Will and Testament. 
4.  Administrator pendente lite is appointed where a will is contested. 
5.  Administrator ad litem is appointed where there is no personal representative or the 

 personal representative is adversely interested. 
 

 The Probate Court of the county of decedent’s residence has jurisdiction to grant letters.  If the 
decedent was a resident of more than one county, either county has jurisdiction.  T.C.A. 30-1-102, 
T.C.A. 32-2-101 If the decedent is a nonresident of the state, the Probate Court of any county in this 
state has jurisdiction where (1) the deceased has property; (2) any debtor of the deceased resides; (3) 
any debtor of a debtor of the deceased resides, if debt is unpaid; and (4) any suit is to be brought, 
prosecuted, or defended in which the estate has an interest.  T.C.A. 30-1-103; any nonresident may 
serve as personal representative of an estate.  See T.C.A. 30-1-104 regarding service of process. 

 Application for Letters Testamentary or Letters of Administration shall be made by a verified 
petition (T.C.A. 30-1-117).  No notice is required except for a solemn form probate. 

 Any personal representative shall take an oath for faithful performance and that the petitioner(s) 
has not had any felony convictions requiring incarceration in a penitentiary.  The oath may be taken in 
the presence of the judge, a clerk or a notary public (T.C.A. 30-1-111). 

 In an intestate estate, administration shall be granted to first the spouse, then to the next of kin, 
and then to a creditor proving debt (T.C.A.  30-1-106). 

Bond 
 Bond is required unless: 

1. The will waives bond 
2. The residuary beneficiary and the personal representative are the same and the court 

approves 
3.  All beneficiaries of the estate are adults and waive in writing, sworn to or  

 signed under penalty of perjury, and the court approves                     
4.  The personal representative is a bank and excused pursuant to 45-2-1005. 
 
If bond is required, letters shall not issue until a sufficient bond is made by the personal 
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representative.  Bond shall be at least the value of the estate and not more than double the 
value of the estate.  (Pursuant to T.C.A. 31-2-103, the real property vests immediately on death 
and is not administered by the personal representative unless authority is given in the will or 
upon court order).  The bond shall be payable to the state and have two sureties or one corporate 
surety. 

 
Creditor to Qualify 
 If neither the spouse nor next of kin make application for administration, then administration shall 
be granted to a creditor proving the decedent’s debt on oath before the Probate Court; provided, that 
when there is more than one next of kin, the Probate Court may decide which of the kin shall be entitled 
to administration (T. C. A. 30-1-106). 
 
 The court may appoint an administrator when six (6) months have elapsed from death, and no 
person will apply or can be procured to administer on the decedent’s estate (T.C.A. 30-1-301.) 
 
Declination to Serve 
  A person named to serve as personal representative in a will may decline to serve by doing so 
in writing, sworn to or signed under penalty of perjury, and the court approves pursuant to T.C.A. 30-1-
112 (a).  
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CHAPTER FIVE 
 
 ELECTIVE SHARE AND ALLOWANCES 
              
 

  Upon application by the surviving spouse, the personal representative is required to disclose 
the state and condition of the estate so that the surviving spouse may act as personal interest may 
require.  (T.C.A. 31-4-103) 
 

These petitions may only be filed within 9 months after the date of the decedent’s death. 
(T.C.A. 31-4-102) 
 
 Allowances to Family 
 
Specific Exemptions can be found in T.C.A. 30-2-101, et seq. 
 
Homestead 

The Tennessee Constitution Article 11, Section 11 provides as follows: 
 

“There shall be a homestead exemption from execution in an amount of five thousand dollars or 
such greater amount as the General Assembly may establish.  The General Assembly shall also 
establish personal property exemptions.  The definition and application of the homestead and personal 
property exemptions and the manner in which they may be waived shall be as prescribed by law.” 
 

The right to homestead is essentially a right to occupancy for life.  The descent of homestead is 
provided for by statute (T.C.A. 30-2-201 thru 30-2-211) as follows: 
 

Unless the homestead has been converted to cash by court order (T.C.A. 30-2-209) and 
distributed, the homestead exempt in the possession of or belonging to each head of a 
family shall, upon such person’s death, any provision by will to the contrary not with-
standing, go to the surviving spouse during his/her natural life, with the products thereof, 
for his/her own use and benefit and that of his/her family who reside with him/her, and 
upon his/her death, any provision by will to the contrary notwithstanding, it shall go to the 
minor children of the decedent, free from the debts of the father, mother, or said children.  
Upon the death of the minor child or children, or their arrival of age, the land may be 
sold, and the proceeds distributed among the heirs of the deceased head of a family as 
if he/she had died intestate. 

 
Upon the death of said head of a family, without surviving spouse 
or minor children, said land shall be subject to sale for the payment 
of the debts as may be legally established against his/her estate as 
in other cases, and the remainder distributed among the heirs. 
 
The value of improvements are included in setting aside homestead.  Clark vs. Bullen, 247 S.W. 

107, 147 Tenn. 261 (1922) 
Homestead is not exempt from sale for the payment of public taxes legally assessed upon it, or 

from sale for the satisfaction of any debt or liability contracted for its purchase or for improvements 
made on the homestead.  (T.C.A. 26-2-306) 
 

The head of a family in his/her lifetime may elect where his/her homestead is to be, whether 
living on it or not.  (T.C.A. 26-2-307) 
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The right to homestead exists in land held by entireties.  Triable vs. Trimble, 458 S.W.2d 794, 
224 Tenn. 571 (1970).  Homestead cannot exist in lands held by tenancy in common, though by 
husband and wife.  Kellar vs. Kellar, 221 S.W. 189, 142 Tenn. 524 (1920) 
 
Procedure to Set Aside Homestead 

The surviving spouse may make application to the Probate Court (or circuit or chancery) 
in the county where the deceased spouse last resided, for the appointment of two freeholders or 
householders of the county unconnected by affinity or consanguinity with those interested in the estate 
of the deceased, to allot and set apart, in connection with the county surveyor, or his/her deputy, to the 
applicant, homestead.  (T.C.A. 30-2-204) 
 

When making application, the petition must be served upon the personal representative, if one 
has been appointed, and upon the heirs or devisees, and distributees or legatees, resident in the state.  
If there is a minor interested, his/her guardian must be served, and, if no guardian has been appointed, 
the court must appoint a guardian ad litem for the minor.  (T.C.A. 30-2-203) 
 

The county surveyor or his/her deputy shall notify the two freeholders or householders 
(commissioners) appointed by the court of the time and place, to be designated by him/her, of laying off 
the homestead.  He/she will place them under oath for faithful and true performance.  (T.C.A. 30-2-207). 
Commissioners may view, and take into estimate, lands outside the county if directed to by the court’s 
order.  (T.C.A. 30-2-208). 
 
If real estate is so situated that homestead cannot be set apart as provided by law, then the realty shall 
be sold and $35,000.00 of the proceeds invested in real estate, under the direction of the court having 
jurisdiction to be held as homestead, or the court may order the payment of $35,000.00 in cash or 
personal property outright in lieu of homestead rights in the realty of the deceased. (T.C.A. 30-2-209.)  
Individuals who jointly own and use real property as their principal place of residence shall be entitled 
to an aggregate amount of $52,500 (TCA 26-2-301) 
 

The commissioners must exhibit in their report a plat of the homestead, and also plainly set forth 
the homestead by metes and bounds where the homestead can be so assigned, and if the report is 
confirmed by the court, the clerks shall enter it in full with the plat on the records of the court.  (T.C.A. 
30-2-210) 
 

Unless the applicant for homestead is a personal representative of the deceased, the 
proceedings are short and simple, without the aid of a jury and with a minimum of formality.  The court 
shall hear the application, determine it, and make an order at the first term after notice.  (T.C.A. 30-2-
206) 
 

The clerk shall within forty days after adjournment of the court, deliver to the county surveyor a 
copy of the order.  (T.C.A. 30-2-207) (County surveyors are provided for by the Tennessee Code, Title 
8, Chapter 12.) 
 Election By Spouse Against Decedent’s Will 
 

Dower and curtesy as heretofore known have been abolished.  However, this abolition does not 
abridge nor affect rights which vested before April 1, 1977.  (T.C.A. 31-2-102) 
 

If a married person domiciled in this state dies, the surviving spouse has a right of election to 
take an elective share of the decedent’s estate.  Such elective share, when so determined, shall be 
exempt from the claims of the unsecured creditors.  (T.C.A. 31-4-101) 
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Any conveyance made fraudulently to children or others with an intent to defeat the surviving 
spouse of his or her distributive or elective share, is voidable at the election of the surviving spouse.  
(T.C.A. 31-1-105) 
 
Procedure 
The surviving spouse may elect to take his or her elective share in the probate estate by filing in the 
court and mailing or delivering to the personal representative, if any, a petition for the elective share 
within nine months after the date of death.  
 

The court shall give notice of the time and place set for hearing to persons interested in the 
estate and to the distributees and recipients of portions of the decedent’s estate whose interests will be 
adversely affected by the taking of the elective share. 

 
The surviving spouse may withdraw his or her demand for an elective share at any time before 

entry of a final determination by the court. 
 
After notice and hearing, the court shall determine the elective share and shall order its 

distribution and/or vesting to the surviving spouse.  If it appears that a fund or property has been 
distributed by the personal representative, the court nevertheless shall fix the liability of any person who 
has any interest in the fund or property or who has possession thereof, whether as trustee or otherwise.  
The proceedings may be maintained against fewer than all persons against whom relief could be 
sought, but no person is subject to contribution in any greater amount than he/she would have been if 
relief had been secured against all persons subject to contribution. 

 
The order or judgment of the court may be enforced as necessary in a suit for contribution or 

payment in other courts of this state or other jurisdictions.  (T.C.A. 31-4-102) 
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CHAPTER SIX 
 
 INTESTACY 
              
 

Formerly, the law made a sharp distinction between real property (which descends) and 
personal property (which is distributed).  Different rules governed the descent and distribution of 
property upon the death of a person who died without a will.  Although the distinction between real and 
personal property remains important in areas of today’s law, real and personal property in Tennessee 
now follow the same scheme in intestate descent and distribution. 
 

Today, when any person dies intestate, after the payment of debts and charges against the 
estate, his/her property passes to his/her heirs as prescribed below.  Any part of the estate of a decedent 
not effectively disposed of by will passes to his/her heirs in the same manner.   
 
 
 General Rules of Descent 
 
Share of the Surviving Spouse 

The intestate share of the surviving spouse is: 
 

1. If there is no surviving issue of the decedent, the entire intestate estate. 
 

2.         If there are surviving issue of the decedent, either one-third (1/3) or a child’s 
share of the entire intestate estate, whichever is greater.  (T.C.A. 31-2-104) 

 
Share of Heirs Other Than Surviving Spouse 

The part of the intestate estate not passing to the surviving spouse, or the entire intestate estate 
if there is no surviving spouse, passes as follows: 
 

1. To the issue of the decedent; if they are all of the same degree of kinship to the decedent they 
take equally, but if of unequal degree, then those of more remote degree take by 
representation; 

 
2. If there is no surviving issue, to his/her parent or parents equally; 

 
3. If there is no surviving issue or parent, to the brothers and sisters and the issue of each 

deceased brother and sister by representation; if there is no surviving brother or sister, the 
issue of brothers and sisters take by representation. 

 
4. If there is no surviving issue, parent, or issue of a parent, but the decedent is survived by one 

or more grandparents or issue of grandparents, half of the estate passes to the paternal 
grandparents if both survive, or to the surviving paternal grandparent or to the issue of the 
paternal grandparents if both are deceased, the issue taking equally if they are all of the same 
degree of kinship to the decedent, but if of unequal degree those of more remote degree take 
by representation, and the other half passes to the maternal relatives in the same manner; but 
if there be no surviving grandparent or issue of grandparent on either the paternal or maternal 
side, the entire estate passes to the relatives on the other side in the same manner as the half.  
(T.C.A. 31-2-104)(b)) 
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Effect of Divorce, Annulment, and Decree of Separation 

A person who is divorced from the decedent or whose marriage to the decedent has been 
annulled is not a surviving spouse, unless, by virtue of a subsequent marriage, he or she is married to 
the decedent at the time of death.  A decree of separation which does not terminate the status of a 
husband and wife is not a divorce for purposes of intestate succession or elective share from a will 
 
The Parent-Child Relationship 

If, for purposes of intestate succession, a relationship of parent and child must be established 
to determine succession by, through, or from a person: 
 

1. An adopted person is the child of an adopting parent and not of the natural parents, except 
that adoption of a child by the spouse of a natural parent has no effect on the relationship 
between the child and either natural parent. 

 
2. In cases not covered by 1 above, a person born out of wedlock is a child of the mother.  That 

person is also a child of the father, if: 
a. The natural parents participated in a marriage ceremony before or after the birth of 

the child, even though the attempted marriage is void, or 
b. The paternity is established by an adjudication before the death of the father or is 

established thereafter by clear and convincing proof, but the paternity established 
under this subdivision is ineffective to qualify the father or his kindred to inherit from 
or through the child unless the father has openly treated the child as his, and has not 
refused to support the child.  (T.C.A. 31-2-105) 

 
Afterborn Heirs 

Relatives of the decedent conceived before his death but born thereafter inherit as if they had 
been born in the lifetime of the decedent.  (T.C.A. 31-2-108) 
 
Renunciation or Disclaimer of Succession (T.C.A. 31-1-103) 

 
Person Feloniously Killing Another Forfeits All Rights In and To Deceased’s Property 

Any person who shall kill or conspire with another to kill, or procure to be killed, any other person 
from which said first named person would inherit the property, either real or personal or any part thereof, 
belonging to such deceased person at the time of death, or who would take said property, or any other 
part thereof, belonging to such deceased person at the time of death, or who would take said property, 
or any other part thereof, by will, deed, or otherwise, at the death of the deceased, shall forfeit all right 
therein, and the same shall go as it would have gone under the provision of section T.C.A. 31-2-104, or 
by will, deed or other conveyance, as the case may be, provided, that this section shall not apply to any 
such killing as may be done by accident or in self-defense.  (T.C.A. 31-1-106) 
 
Escheats 

If a decedent, whether or not he/she is domiciled in this state, leaves no one to take his/her 
estate or any portion thereof by his/her will and no one other than a government or governmental 
subdivision or agency to take his/her estate or a portion thereof by intestate succession, under the laws 
of this state or any other jurisdiction, the same escheats to the state as of the time of his/her death.  
(T.C.A. 31-6-101(a)) 
 

Property passing to the state, whether held by state or its officers is subject to the same liens, 
charges and trusts to which it would have been subject if it had passed by will or intestate succession.  
(T.C.A. 31-6-101(b)) 
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See T.C.A. 31-6-101 through 31-6-109 for details of escheat proceedings. 
 
The Probate Court has jurisdiction to partition real estate and order distribution among heirs and 

distributees, and has full power to cause accounts to be taken and valuations of lands to be made, so 
as to enforce equality of partition and distribution.  (T.C.A. 31-5-105). 
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CHAPTER SEVEN 
 
 INVENTORY OF ESTATE 
         
 
Making Inventory-Return Notice to Beneficiaries 

The personal representative, within sixty days after entering on the administration of a testate 
or intestate estate, shall make a complete and accurate inventory of the probate estate of the deceased 
and return the same to the Clerk of the Court, verified by his/her oath.  Inventory may be excused by 
the will or all distributees or legatees.  If any residuary beneficiary refuses to agree to the waiver or later 
revokes his agreement, the requirement of an inventory is reinstated. (Secor’s TN Probate) 

 
The personal representative, within sixty days after entering on the administration shall notify: 
1. Each legatee, devisee or entity by sending, by first class mail or personal delivery, a 

complete copy of the paragraph(s) of the will containing such bequests to those 
beneficiaries only receiving bequests; and a complete copy of the will to those 
beneficiaries sharing in the residue of the estate. 

2. Each residuary distributee of the deceased for an intestate estate by sending such persons 
a copy of letters of administration. 

3. A trustee, if any portion is distributable to a trustee, by sending a copy of the will.  
Within the sixty-day period, the personal representative shall also execute and file with the clerk 

an affidavit that the required copies have been mailed or delivered to the beneficiaries or distributees, 
and explanation of effort to identify and locate any to whom copies have not been sent.  (T.C.A. 30-2-
301) 

 
Inventory of Safe Deposit Box 
 There are two statutes governing safety deposit boxes.  One statute is found in the inheritance 
tax chapter (T.C.A. Sec. 67-8-418) of the Code and the other statute is contained in the statutes 
governing banking institutions. (T.C.A. Sec. 45-2-905).  To the extent the two statutes are in conflict, 
the latter statute controls. 

 
Recording of Inventory 

The clerk shall present the inventory to the court, and, if it appears to be regular, the court 
 shall order it to be recorded in the book of inventories.  (T.C.A. 30-2-302). 
 

Inventory by a personal representative appointed to succeed a resigned representative shall be 
returned in one month from the time of appointment. (T.C.A. 30-1-113)   
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CHAPTER EIGHT 
 
 INSOLVENT ESTATES 
         
 
Initiation of Administration 

The administration of an insolvent estate shall begin upon the filing of a Petition to Probate or 
the application for Letters of Administration by the personal representative or a creditor in the Court 
having probate jurisdiction.  (T.C.A. 30-5-101) 

 If the value of all assets of the deceased, including real estate which could be recovered 
(TCA 30-2-402), is insufficient to pay the debts, expenses and taxes of the decedent, the estate is 
insolvent. 
 
Notice of Insolvency-Filing Copies 

After the time for filing claims has expired as provided by T.C.A. 30-2-310, if the estate is unable 
to pay all of its creditors, the personal representative shall file with the clerk a Notice of Insolvency.  A 
copy of the notice shall be sent by certified mail, return receipt requested, to each creditor who has filed 
a claim.  Such notice may be mailed to creditors by the attorney for the estate, the personal 
representative or, if requested, by the clerk.  (T.C.A. 30-5-102) 
 
Notice of Insolvency - Contents - Effect of No Objection 

The notice of insolvency shall contain an accounting of assets which have come into the hands 
of the personal representative and a proposed plan of distribution in accordance with T.C.A. 30-2-317. 
 

Such notice shall bear, in a conspicuous manner, the following language “Objections to this 
proposed plan of distribution must be filed with the clerk within thirty days from the date of 
receipt of this notice.” 
 

If no objections are filed within the thirty-day period, the personal representative may execute 
the proposed plan of distribution, and close the estate, relieving personal representative of any further 
liability to the estate.  (T.C.A. 30-5-103) 
 
Hearing on Objections to Plan Notice 

If an objection to the proposed plan of distribution is filed with the clerk within the thirty day 
waiting period, the clerk shall schedule a hearing no less than fifteen days or more than thirty days from 
the last day which objections may be filed. 

 
The clerk shall give notice of the hearing date to the attorney for the estate, to the personal 

representative, and to the creditors filing the objection, and to all claiming creditors (T.C.A. 30-5-104) 
 

Clerk’s Report  
After the hearing, the clerk is to report his/her finding to the court within ten days. (T.C.A. 30-5-

105) 
 

If no exceptions are filed with the clerk, the clerk’s report shall become the judgment of the court. 
 

If an exception is filed, the matter shall be determined by the court. 
 

Upon final determination of an objection to a plan of distribution, distribution shall be made and 
the estate closed.  (T.C.A. 30-5-105 
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CHAPTER NINE 
 

  CLAIMS 
Notice to Creditors  

It is the duty of the Clerk of the court in which an estate is being administered, within 
thirty (30) days after the issuance of letters testamentary or of administration, to give, in the 
name of the personal representative of the estate, public notice of the personal 
representative’s qualification as such by two (2) consecutive weekly notices published in some 
newspaper of the county in which letters testamentary or of administration are granted, or, if 
no newspaper is published in that county, by written notices posted in three (3) public places in 
the county, one (1) of which shall be posted at the usual place for posting notices at the 
courthouse. (T.C.A. Sec.30-2-306(a)) The requirement of notice set forth above shall not apply 
if the letters testamentary or of administration are issued more than one (1) year from the 
decedent’s date of death. (T.C.A. Sec. 30-2-306(e))  

 
Duty of Personal Representative to notify Creditors 

It is also the duty of the personal representative to notify any creditors of whom the 
personal representative has actual knowledge, or who are reasonably ascertainable, by 
personally delivering or mailing a copy of the published or posted notice.(T.C.A. 30-2-306 (d)). 
   

Affidavit of Publication or Posting  
Either an affidavit of the publisher of the newspaper in which the notice ran, or an 

affidavit of the personal representative in the case of public notice, shall be filed with the court 
evidencing the dates the notice ran in the newspaper, or the date on which the notice was first 
posted. (T.C.A. Sec. 30-2-306(c)) 

 
Time Limitations on Filing of Claims 

All claims and demands against the estate arising from a debt of the decedent shall be 
barred unless filed within the period prescribed in the notice published or posted as described 
above in accordance with T.C.A. 30-2-306(b).  Claims must be filed with the clerk within the 
earlier of four (4) months from the date of the first publication (or of the posting, as the case may 
be) of said notice or twelve (12) months from the decedent’s date of death.  

  
TennCare Claims 
 If the bureau of TennCare receives a notice to creditors as defined, a claim must be filed with 
the court or is forever barred within twelve (12) months of the decedent’s date of death.  If TennCare 
does not receive notice to creditors as defined, a claim must be filed with the court within forty-eight 
(48) months from the date of the decedent’s death. If a claim is not filed by the bureau of TennCare 
pursuant to the aforementioned  avenues, then the requirements of T.C.A. 71-5-116(c)(2) do not apply. 
 
 However, pursuant to T.C.A. 30-2-307(a)(1)(A) & (B): 
 

(1) If a creditor receives actual notice less than sixty (60) days before the expiration of the period 
prescribed in T.C.A. 30-2-306(b) or after the expiration of the period prescribed in T.C.A. 
30-2-306(b) and more than sixty days before the date which is twelve months from the 
decedent’s date of death, such creditor’s claim shall be barred unless filed within sixty days 
from the date of receipt of actual notice; or 

 
(2) If a creditor receives actual notice less than sixty days before the date which is twelve 

months from the decedent’s date of death or receives no notice, such creditor's claim shall 
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be barred unless filed within twelve months from the decedent’s date of death. 
 

Requirements of filed claims  
The clerk shall file all claims which are filed not later than twelve (12) months from the 

decedent’s date of death. The clerk shall return any claim submitted before the appointment of 
a personal representative or received more than twelve (12) months from the decedent’s date 
of death. The filing of a claim by the clerk shall not create an inference as to whether the claim 
was timely filed. T.C.A. 30-2-307(d)  

  
All claims filed with the clerk must be submitted in triplicate. The second and third copies do not 
need to be verified. T.C.A. 30-2-307(c) 
 
Each claim must include: T.C.A. 30-2-307(b) 
a. An affidavit of the creditor, verified before an officer authorized to administer oaths, which 

states that the claim is a correct, just and valid obligation of the estate of the decedent, that 
neither the claimant nor any other person on the claimant’s behalf has received payment of 
the claim, in whole or in part, except such as is credited thereon, and that no security for the 
claim has been received, except as thereon stated;   

b. If claim is evidenced by a written instrument, a photocopy of the instrument shall be filed;  
c. If claim is due by a judgment of decree, a copy of the judgment or decree, certified by the 

clerk of the court where rendered shall be filed; 
d. If claim is due by an open account, an itemized statement of the account shall be filed;  
 
The fees authorized by T.C.A. 8-21-402(c)(1)(A) shall be paid to the clerk by the claimant at the 

time the claim is filed. T.C.A. 30-2-312 
 
Entry of claim by clerk  

Each claim filed with the clerk shall be entered in a well-bound book, (or entered in the computer) 
in which the following information shall be set forth: T.C.A.  30-2-312 

 
a. Title of the estate;  
b. Name and address of the creditor (as reflected by the claim filed);  
c. Nature and amount of the claim; and 
d. Date of filing. 

 
Triplicate copies of the first pleading filed in original actions against a personal representative 
shall be filed with the clerk of the court where the administration originated, to be noted by the 
clerk in the record of claims as are other claims filed. T.C.A. Sec. 30-2-308 

 
Clerk’s Notice to Personal Representative   

Within five (5) days of clerk entering claim, the clerk shall notify the personal representative 
and the attorney of record by mailing each a true and correct copy of the claim. T.C.A. Sec. 
30-2-313(a) 

 
Exceptions to claim   

Until thirty days after the expiration of four months from the date of the notice to creditors given 
as provided in T.C.A. 30-2-306(b), the personal representative, or any party interested in the 
estate either as creditor, distributee, heir or otherwise, may except to such claim by filing written 
exceptions in triplicate with the clerk of the court in which the estate is being administered.  
T.C.A. Sec. 30-2-314(a) 

   
However, if the filing of the claim as permitted by T.C.A. 30-2-307(a), occurs after the date which 
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is four months from the date of the notice to creditors, the personal representative, or interested 
party may except to any such claim by filing written exceptions in triplicate with the clerk of the 
court in which the estate is being administered; provided that such exception is filed no later 
than thirty days from the date the personal representative receives notice from the clerk of the 
filing of the claim. Each exception shall include a reasonably detailed explanation of the ground 
or grounds upon which the person making such exceptions intends to rely. T.C.A. 30-2-314(a) 
 
Within five days after the filing of exceptions to a claim the clerk shall notify the claimant of the 
exception by mailing the claimant a copy of the exception. T.C.A. 30-2-314(a) 

 
Trial of Disputed Claims- Jury Demanded   

Should the claimant or party excepting desire a trial by jury, it shall be demanded by that party 
in the first claim or exception filed.  However, a claimant who has not demanded a jury in the 
claimant’s claim may do so within five days after receipt of notice of the filing of exceptions to 
the claim by filing a written demand for a jury with the Probate Court clerk. T.C.A. 30-2-313(c) 

  
Both the circuit and the Probate Court, if it is a chancery or other court of record, have jurisdiction 
to conduct a trial by jury on claims and exceptions and shall be conducted all in the same manner 
and to the same extent as prescribed in T.C.A. 30-2-314.  T.C.A. 30-2-314(e) 

 
Trial of Disputed Claims- No Jury Demand 

Unless a trial by jury is demanded, the claim is always disposed of in the Probate Court.  Within 
ten days after the filing of the exception to the claim, the clerk shall set a date for the hearing of 
the exception to the claim, and mail notice of hearing to the personal representative, the 
claimant, and the party filing the exception. The hearing date shall not be less than fifteen days 
after the date of mailing the notice of hearing, nor more than eight months after the date of the 
notice to creditors. T.C.A. 30-2-315(a)(1)  

 
The probate judge or clerk & master shall hear all the issues arising upon such exceptions when 
no jury is demanded.  No other pleadings are required, and the testimony may be taken orally 
or by deposition.  The court shall assess the cost accruing in consequence of the exceptions in 
accordance with its discretion, and all charges against the personal representative are proper 
charges against the estate. T.C.A. 30-2-315(a)(2)-(4)  

 
A judgment upon the findings of the court shall be entered in the court and from the same an 
appeal may be perfected within thirty days from the date of entry of the judgment, to the Court 
of Appeals or the Supreme Court, as the case may be.  The procedure on appeal shall be 
governed by the Tennessee Rules of Appellate Procedure. 
 
A copy of the order, determining the claim to be valid or invalid, should be sent to the claimant 
as well as the personal representative.  

 
Judgment on claim when no exception filed   

After the lapse of ninety days from and after the expiration of the time for entering exceptions to 
claims filed against the estate, the court may, upon the written application of any creditor, having 
a matured claim on which no independent suit is pending, to whose duly filed claim no exception 
has been filed, enter judgment for the creditor against the estate, provided that not less than five 
days’ prior written notice of intention to file an application shall be given to the personal 
representative, stating the time at which the application is to be presented to the court. T.C.A.30-
2-316 
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Priority of claims   
The year’s support is an expense of administration. (Hyder v. Hyder, 66 S.W.2d 235, 16 Tenn. 
App. 64 (1932)) It is made irrespective of the condition of the estate as to its solvency or 
insolvency.  (Graham v. Stull, 22 S.W. 738, 92 Tenn. 673, (1893)) 

 
The right of a surviving spouse to an elective share is superior to the rights of general creditors. 

 
Homestead is not exempt from public taxes on it, vendor’s liens for the property, or mechanics 
or materialman’s liens for the improvements on it.  (T.C.A. 26-2-306) 

 
The estate may have property taxes (T.C.A. 67-5-502) and state income taxes (T.C.A. 67-2-
110) which the personal representative shall pay as directed by the will or trust or otherwise 
from the assets of the estate. 

 
All claims or demands against the estate of any deceased person shall be divided into the 
following classifications, which shall have priority in the order shown: T.C.A. 30-2-317(a) 

 
a. Costs of administration, including but not limited to, premiums on the fiduciary bonds and 

reasonable compensation to the personal representative and the personal representative’s 
counsel;  

b. Reasonable funeral expenses;  
c. Taxes and assessments imposed by the federal or any state government or subdivision of 

the federal or any state government, including claims by the bureau of TennCare pursuant 
to T.C.A. 71-5-116; and 

d. All other demands that may be filed as aforementioned within four (4) months after the date 
of notice to creditors.   

 
The personal representative shall pay all demands against the estate in the order in which they 
are classified, and no claim shall be paid until the prior classes are satisfied. If there are not 
sufficient funds to pay all the claims in a class, the claims in that class shall be paid pro rata. 
T.C.A. 30-2-317(b)  

 
Personal Representative Fees  

Case law provides that executors and administrators shall be allowed by the court a reasonable 
compensation for their services to be approved prior to or at the time of the final accounting.  
However, if the will states a certain amount as compensation for the executor, or no 
compensation, the executor is bound to the terms of the will if he/she accepts the appointment. 
(Perlberg vs Jahn, cite as 773 S.W. 2d 925 (Tenn. App. 1989)) 

 
When an attorney serves as personal representative of an estate he/she may either employ 
other counsel or furnish his/her own professional services.  When he/she furnishes his/her own 
services and saves the estate counsel fees by diligent and official legal services he/she should 
be allowed a greater compensation than ordinarily granted to a personal representative 
employing other counsel, but he/she can be paid only in his/her capacity as personal 
representative and not in both capacities. 

 
Clerk’s Fees and Court Costs   

The clerks of the various courts administering estates, guardianships, conservatorships, and 
other probate matters are entitled to demand and shall receive for their services fees as set out 
in T.C.A. 8-21-401(b). 
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Time for Payment of Claims   
All uncontested claims and all contested claims that have been finally adjudged and allowed 
shall be paid by the personal representative as soon as practicable (not in any event to exceed 
ninety (90) days after the expiration of five (5) months after the date of the notice to creditors, if 
the estate is solvent and the claims are paid according to classification as set forth above. T.C.A. 
30-2-319. 
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CHAPTER TEN 
 

DISTRIBUTION 
 
 
Time for Payment of Claims 

All uncontested claims and all contested claims which have been finally adjudged and allowed 
shall be paid by the personal representative as soon as practicable, (but not in any event to 
exceed ninety days after the expiration of five months after the date of notice to creditors) if, 
after having segregated sufficient assets to meet the contingent liabilities referred to in T.C.A. 
30-2-317, adequate assets are in his hands for this purpose, payment being made according to 
the classification of claims.(T.C.A 30-2-319) 

 

Distribution of Balance – Final Settlement 
Upon the payment of all uncontested claims and upon provision being made for expenses of 
administration, obligations on account of taxes and assessments which have not been settled, 
claims not due and undetermined contested claims, together with costs and expenses of 
litigation, the personal representative shall pay any balance to the distributees or legatees 
entitled thereto, unless granted additional time by the court, or by the terms of the instrument 
under which the personal representative is acting, and thereafter, the personal representative 
shall make and file with the court a final settlement of the estate.  

 
Distributees Who Cannot Be Located, Infants, Persons Under Other Disabilities- Procedure for Payment 
of Shares 

Whenever the personal representative of the estate of any deceased person in this state is ready 
to make his final report and settlement, and is prevented or precluded from making final 
settlement, because there is no personal representative of the estate of a deceased distributee 
to receive the share due such distributee or one or more payees or distributees cannot be 
located or for any reason refuse to receive the share due such distributee, such personal 
representative shall pay or deliver the share due any such distributee to the state treasurer, to 
be handled in accordance with the provisions  of T.C.A. 66-29-1, relating to unclaimed property, 
and show such in his report. This share can be recovered later. 
In cases involving payees or distributees who are infants or lunatics and without guardian 
authorized to receive the property, the personal representative, before making final settlement, 
shall file a petition in the court in which the estate is being administered setting out this fact and 
pray for the appointment of a guardian, unless petition is made pursuant to T.C.A. 34-1-107.  
The court shall appoint a guardian, if practicable, or if impracticable, order the property belonging 
to such person paid or delivered into the state treasury, unless distribution is ordered pursuant 
to T.C.A. 34-1-107.  Such payment or delivery shall be shown in the report and settlement of the 
personal representative, exhibiting the receipt of the guardian or state treasurer, as the case 
may be. 

 
If the personal representative of the estate of a deceased person is unable to locate a distribute 
and such distributee’s share of the estate is either personal property of nominal value or 
monetary legacy of nominal value, the personal representative may request instructions from 
the court concerning the amount, if any, which should be spent in locating the distributee and 
whether the amount spent in locating the distributee should be a general expense of the estate 
or a charge against the lost distributee’s share and the disposition of the property if the 
distributee cannot be found, which disposition may include the authority to sell any tangible 
personal property.  (T.C.A. 30-2-702) 
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Shares Placed in State Treasury – Application and Claim for Share 

Shares so placed in the state treasury shall not become the property of the state, but shall be 
and remain trust property demandable at any time by the owner or by the guardian of any owner, 
distributee or by the personal representative of the deceased owner. 
Property delivered to the treasurer pursuant to T.C.A. 30-2-702, may be claimed in accordance 
with the provisions of T.C.A. 66-29-102, et seq., governing the disposition of unclaimed property.  
(T.C.A. 30-2-703) 

 
Refunding Bonds 

Every legatee and distributee, or other person representing him, who applies for payment of his 
portion of the decedent’s estate, or any part thereof, prior to the time provided therefore by law, 
shall, before receiving the same, give bond with two or more sufficient, or one corporate surety, 
in double the amount so to be paid, payable to the state, conditioned that if any debt or debts 
truly owing by the deceased shall be afterwards sued for and recovered or be otherwise duly 
made to appear, the legatee or distributee shall refund and pay his ratable part of such debt or 
debts out of the share or part so allotted to him.  (T.C.A. 30-2-704) 

 
Application for Distributive Share of Legacy – Jurisdiction 

Any distributee or legatee of the estate may, after the expiration of eighteen months from the 
grant of letters, apply to the probate or Chancery Court of the county in which administration 
was taken out, to compel the payment of his distributive share or legacy.  (T.C.A. 30-2-710(a)) 
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CHAPTER ELEVEN 
 

ACCOUNTINGS AND SETTLEMENTS 
 

        
Accountings - Statement in Lieu of Accounting - (T.C.A. 30-2-601) 

Within fifteen months from the date of qualification, the personal representative shall make an 
accounting with the clerk of the court exercising probate jurisdiction in the county of the estate.  
If accountings have been waived by the decedent’s will or other pleadings filed with the court, 
the personal representative shall not be required to file a detailed accounting but shall be 
required to file a status report detailing any remaining estate issues within fifteen (15) months 
from the date of qualification and annually each year thereafter as long as the estate remains 
open.  After the first accounting and until the estate is fully administered, the personal 
representative shall make further accountings, annually from the date of the first accounting.  
Such accounting shall state all receipts, disbursements and distributions of principal and income 
for the accounting period and the remaining assets held in the estate and shall be verified by 
the oath of the personal representative before the clerk or any person authorized by law to 
administer oaths in such cases.  The final such accounting shall state the personal 
representative has mailed to the creditors of the decedent who were known to or reasonably 
ascertainable by the personal representative.  For good cause shown to the court, it may extend 
the time for filing the accountings.  However, detailed accountings of solvent estate may be 
waived if: 

1. The decedent by his will waived the requirements for the personal representative to make 
court accountings of the estate; or 

2. All of the distributees of the residue file with the clerk of the court sworn waivers, pursuant 
to the statute, excusing the personal representative from filing all court accountings. 

If all court accountings are waived by the decedent’s will or by sworn statements of the 
distributees as above provided and notwithstanding any other provisions of probate law to the 
contrary, the personal representative and distributees of the residue of a solvent estate, in which 
all legitimate claims against such estate have been satisfied, may file a statement with the clerk 
of the court at any time after the period for creditors to file claims against the estate has expired, 
to state substantially as follows: 

3.  That the personal representative has properly administered the estate, has paid 
or settled all claims which were lawfully presented, has paid all expenses of 
administration, has mailed or delivered notice of the requirement to file claims, 
as prescribed in (T.C.A. 30-2-306(e)), to the creditors of the decedent who were 
known or reasonably ascertainable by the personal representative, has filed with 
the clerk of the court exercising probate jurisdiction the final receipt and release 
from the Tennessee department of revenue, for deaths prior on or before 
December 31, 2015, evidencing payment of all Tennessee inheritance and/or 
estate taxes due from the state, unless waived pursuant to (T.C.A. 67-8-409(g)), 
has distributed the estate according to the will and obtained and filed receipts for 
specific bequests or has distributed the estate according to the laws of intestate 
succession; and 

4. That the distributees of the residue acknowledge that the estate has been 
properly distributed to them, pursuant to statute.  (T.C.A. 30-2-601(b)(1)-(2)) 

 
Additionally, it is advisable to include in the statement that the personal representative has 
filed a release from TennCare in accordance with (T.C.A. 71-5-116(c)(2)).  
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The filing of such sworn statement, and without the requirement of notice of an accounting by 
the clerk, shall relieve the personal representative and all such distributees of any requirement 
of law or rule to file a detailed statement, accounting or receipt of any property, money or other 
items received from the estate.  The provisions of this section shall not apply unless all 
distributees of the residue of an estate file such sworn statement, pursuant to statute, in lieu of 
a more detailed accounting that may otherwise be required. (T.C.A. 30-2-601(c)) 
All accountings should be supported by financial institution statements and or vouchers, to be 
submitted with the accounting. (T.C.A. 30-2-601(e)) 

 
Representative’s Duty Before Final Settlement 

Upon the payment of all claims which are not contested and upon provision being made for 
expenses of administration, obligations on account of taxes and assessments which have not 
been settled, claims not due and undetermined contested claims, together with costs and 
expenses of litigation, the personal representative shall pay any balance remaining in his hands 
to the distributees or legatees entitled thereto (often residuary beneficiaries or also distributees 
in intestate cases) or he/she shall pay the balance into the state treasury for distributees who 
cannot be located.  (T.C.A. 30-2-701) 
The personal representative also may need to petition the court for sale of realty to pay claims. 
(T.C.A. 30-2-402) (See Chapter Eighteen – Sale of Real Estate in Decedent’ Estates) 
 

Citation to Appear and Settle 
If any personal representative fails to settle accounts as prescribed in (T.C. A. 30-2-61), the 
clerk shall cite the personal representative to appear and settle on a given day, and the citation 
shall be served and returned with endorsement of service by the sheriff.  At the clerk’s discretion, 
any citation issued for the appearance of a personal representative pursuant to this section may 
be served by sending such citation by certified mail with return receipt to the personal 
representative’s last known address.  (T.C.A. 30-2-602). 

 
Avoidance or Disobedience of Citation 

No executor or administrator shall neglect or refuse, for thirty days after service of a citation, or 
subpoena, to appear before the clerk of the Probate Court and settle his/her accounts. T.C.A. 
30-2-613(a) Avoidance or disobedience of the citation is punishable for contempt in the Probate 
Court.   
T.C.A. 30-2-602 Upon finding of contempt the judge may take those measures allowed by law, 
or upon indictment or presentment in the Circuit or Criminal Court, the delinquent shall be fined 
not less than one dollar nor more than twenty-five dollars. T.C.A. 30-2-613(c)  

 
The clerk shall return to the clerk of the circuit or criminal court, on or before the first day of 
every term of such court having jurisdiction, a list of such delinquents and the district attorney 
will prefer against each of them an indictment without a prosecutor. T.C.A. 30-2-613(b); T.C.A. 
18-6-106 

 
Notice of Accounting to Parties Interested 

No account of any personal representative shall be taken until the clerk of the probate or 
Chancery Court, taking the same, or the personal representative or the personal 
representative’s attorney has served the parties interested with notice of taking the account at 
least five (5) days before the time fixed for taking the same.  Such notice may be waived in 
writing by any legatee, distributee or other person interested in the estate. (T.C.A. 30-2-603) 
If addresses of heirs, distributees, or other persons interested in the estate are unknown, the 
personal representative or the personal representative’s attorney shall publish notice of the 
accounting in a newspaper of general circulation in the county with jurisdiction over probate 
proceedings. 
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Taking the Settlement 
The clerk may, when it seems necessary, examine the accounting party upon oath about his/her 
receipts and disbursements.  This examination may be recorded in writing as a deposition.  
(T.C.A. 18-6-106) On sufficient cause shown by affidavit, the clerk may continue the settlement 
from time to time. (T.C.A. 30-2-605; T.C.A. 18-6-106) 
The clerk shall charge the accounting party with all such sums of money as he/she has received, 
or might have received by using due and reasonable diligence, and shall credit him/her with 
reasonable compensation for services, and with such disbursements as he/she supports by 
lawful vouchers.  (T.C.A. 30-2-606) The clerk will partially depend upon the inventory filed; 
he/she shall inquire into accounts of sales.  The clerk should inquire as far and with as much 
detail so that he/she may determine that the sum of all the items with which the representative 
is charged are found, included, receipted, and stated in the account.  If the first settlement is not 
final, that fact, and the reason for it, ought to be affirmatively stated, and the balance due from 
the executor or administrator should be carried over as the chargeable amount in his next 
settlement, and so on until a final settlement is reached. 
 

Balance Upon Settlement 
After the settlement of any administrator’s or executor’s account, the Probate Court may compel 
the personal representative to pay into the office of the clerk the balance found against him/her, 
and may on motion of the clerk, or any widow, distributee, or legatee, after twenty days’ notice 
to such personal representative, award summarily an execution against such representative and 
his/her sureties for the amount of said balance, as in case of a judgment at law, and when any 
specific thing is to be done, the Probate Court may compel the representative, by an order, to 
perform it, and by process of contempt in case of refusal. (T.C.A. 30-2-612) 
 

Waiver of Notice and Receipt 
In order to make one final settlement upon the first accounting to the clerk, the personal 
representative may ask the “interested persons” to waive notice, give receipt for their distributive 
share, and approve the final accounting, pursuant to statute, to be filed with the clerk by sworn 
statement.  (T.C.A. 30-2-603) 
 

Confirming the Settlement 
The clerk shall report the settlement to the next term of the court, and if it appears to be regular, 
the judge will confirm it and order it recorded. (T.C.A. 18-6-106) The settlement when made will 
be prima facie evidence in favor of the accounting party.  (T.C.A. 30-2-610; T.C.A. 24-5-102) 
Besides the fees allowed to the clerk for his/her service, as provided in former (T.C.A. 8-21-
701(28) (30) (repealed)) for taking and stating accounts, the clerk shall receive such further sum 
as the court of first instance or an appeal may allow, upon a confirmation of the settlement.  
(T.C.A. 30-2-611) 
 

Exceptions to Account – Appeal  
Any person interested in the estate may except to the account within a thirty-day period after it 
has been stated by the clerk, and if dissatisfied with the clerk’s decision on the exceptions, may 
within an additionaljthirty-day period appeal to the court.  The clerk shall, within five days after 
the filing of exceptions to the clerk’s decision, mail copies of the exceptions to the personal 
representative and his/her attorney of record. (T.C.A. 30-2-607). 

 
Appeal from Judgment of Court 

When the court having probate jurisdiction finally settles an account, any persons adversely 
affected by the settlement may appeal from the judgment to the court of appeals or the supreme 
court, as the case may be, unless the legislation establishing the Probate Court provides the  
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appeal will be a trial court of general jurisdiction, in which case the judge of the trial court will 
hear the matter de novo.  T.C.A. 30-2-609 Statute changed 2010 

 
Sworn Statement by Distributees and Legatees Instead of Detailed Accounting 

All of the distributees of the residue may file with the clerk of the court waivers, sworn to or 
signed under penalty of perjury, excusing the personal representative from filing all court 
accountings. 
Notwithstanding any other provisions of probate law to the contrary, the personal representative 
and the distributees of the residue of a solvent estate, in which all legitimate claims against such 
estate have been satisfied, may file a statement with the clerk of the court at any time after the 
period for creditors to file claims against the estate has expired. T.C.A. 30-2-601(2) 
The filing of such statement, and without the requirement of notice of an accounting by the clerk, 
shall relieve the personal representative and all such distributees of any property, money or 
other items received from the estate.  The provisions of this section shall not apply unless all 
distributees of the residue of an estate file such statement in lieu of a more detailed accounting 
that may otherwise be required. T.C.A. 30-2-601(c) 
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CHAPTER TWELVE 
 

SMALL ESTATES 
 

Legal Authority T.C.A 30-4-101, et seq.    
       

Definitions – Unless the context clearly requires otherwise, the following terms have the 
meanings ascribed to them: 

 
(1) “Affiant” means the person executing the affidavit provided for in T.C.A. 30-4-103; 
(2) “Court” means the court then exercising probate jurisdiction in the county in which the 

decedent had legal residence on the date of death; 
(3) “Person” means an individual, partnership, firm, business trust, corporation or other legal 

entity, and shall include both singular and plural masculine and feminine, as appropriate; 
(4) “Property” means personal property, or any interest therein, other than personal property 

which is held jointly with right of survivorship, owned by decedent on the date of death, 
including insurance on the decedent’s life payable to the estate but excluding insurance on 
decedent’s life payable to beneficiaries other than the estate; and 

(5) “Small estate” means the estate of a decedent in which the value of the property does not 
exceed fifty thousand dollars ($50,000.00). 

 
Estates of less than $50,000.00 may be administered under the Small Estate Affidavit Limited 
Letter of Authority Act. A “small estate” to which the statute applies is one in which the value of 
the personal property does not exceed fifty thousand dollars.  To be excluded in determining the 
value of personal property for such purpose is that held jointly with the right of survivorship and 
also life insurance proceeds payable other than to the decedent’s estate.   

 
In most instances, the optional method of informal administration offered by the Small Estate 
Act should be used only in modest, uncomplicated estates.  If the decedent left only a small 
bank account and no significant debts, for example, the Small Estates Affidavit Limited Letter of 
Authority Act could be useful in collecting assets with the least possible expenses. 

 
The opening of a small estate does not prevent a party from later obtaining letters of 
administration or testamentary or, after the expiration of six months, a creditor from applying to 
the Chancery Court for formal administration. 

 
Contents of Small Estate Affidavit 

After the expiration of forty-five days from the date of the decedent’s death, as evidenced by the 
death certificate, provided no petition for appointment of a personal representative of the 
decedent has been filed in that period of time and the decedent’s estate is a small estate with 
the meaning of this chapter, one (1) or more of the decedent’s competent adult heirs or next of 
kin, or any creditor proving his debt before the court, shall file with the clerk of the court an 
affidavit, along with a copy of the death certificate, which shall set forth the following facts: 

1. That the decedent left no will requiring administration by the court having probate 
jurisdiction in the county where the decedent was domiciled; 

2. That the decedent had no interest in real property. 
3. An itemized description and the value of all of decedent’s personal property, the names 

and addresses of all persons known to have possession of any of decedent’s personal 
property, including all insurance on decedent’s life payable to the decedent’s estate. 

4. A list of unpaid debts left by the decedent and the, names and addresses of each creditor 
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and the amount owed. 
 and a list of all insurance on the decedent’s life if payable to the estate. 

5. The name, address and relationship, and age, if a minor, of each heir entitled to receive 
any of the decedent’s personal property, all of whom the affiant must notify of the filing 
of the affidavit by mailing a copy to their last known address, postage prepaid. 

 
The form of the affidavit required by this section may be obtained from the clerk, if available, 
and must disclose that the affiant evidences by signature that, subject to the penalty for perjury:  
 

1. The affidavit is not false or misleading. 
2. The affiant is not prohibited from filing the affidavit because of having been sentenced to 

imprisonment in a penitentiary as set forth in TCA 40-20-115 or otherwise. 
3. The affiant is willing to preserve all the personal property of the decedent and cancel all 

insurance policies that are no longer applicable due to the decedent’s death. 
4. That the affiant is mindful of all duties imposed upon the affiant by this chapter. 
5. The affiant is liable to TennCare, if applicable, for value of the personal property. 

 
Upon the motion of one or more of the decedent’s competent, adult legatees or devisees if a will 
was left, or his heirs or next of kin if no will was left, or upon its own motion, the court may, in its 
discretion for good cause shown, reduce the forty-five (45) day period required by this 
subsection. 
 
A competent adult who is not an heir or next of kin of the deceased, is allowed to file for a small 

estate limited letter of authority by the court if: 

1. All competent adult heirs or next of kin consent in writing to the filing of the affidavit.  
2. The person who is filing the affidavit pursuant to this chapter complies with all other provisions 

of this section, including the bond provisions contained in subdivision (6).   
 

Duties of Clerk 
 The court shall receive and file the original affidavit as a part of the court’s permanent records, 
shall assign it a number and shall index it as other estates are indexed. The clerk shall deliver one (1) 
certified copy of the affidavit to the affiant onto which is affixed a clerk’s stamp and seal certifying that 
the affidavit has been filed in the office of the Probate Court. Additional certified copies of the affidavit 
may be requested by the affiant at the time of filing the affidavit or any time prior to the affiant’s 
discharge from liability as provided in subdivision (6). An affidavit may be amended to the extent that 
the aggregate amount does not exceed the statutory small estate limitation; 
 

The clerk will charge the cost as listed in (T.C.A. 8-21-401 and 32-1-112). 
 

Bond Requirement 
The affiant shall make bond with two or more sufficient sureties or one corporate surety.  The 
amount of the bond shall equal the value of the decedent’s estate to be administered under this 
chapter. 

 
However, bond shall not be required if the provisions of (T.C.A. 30-1-201) would not so  
require. 

 
No Formal Letters Testamentary or Letters of Administration shall not be issued. 
 
No Creditor shall be allowed to file a claim. 
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Closing of the File and Discharge of Bond 
 

The affiant and the sureties on his bond may obtain discharge from liability under the bond in 
either of two ways: 
 
A.  The affiant and surety may wait until the first anniversary of the filing of the affidavit when 

the court shall automatically discharge them. The Small Estate Affidavit Limited Letter of 
Authority shall remain open and active until the first anniversary to allow for amendments 
or conversions to the original Affidavit Limited Letter of Authority. 

 
B. The court may enter an order before the one-year period expires if the affiant files with 

the court, for a decedent dying before January1, 2016, either the tax receipt issued 
pursuant to Tennessee Code Annotated 67-8-420 or the certificate issued pursuant to 
Tennessee Code Annotated 67-8-409 (f). 

  



 
 
 

338  

CHAPTER THIRTEEN 
 

ADMITTING FOREIGN WILL TO PROBATE 
AS A MUNIMENT OF TITLE TO REAL ESTATE 

 
     ______________________________________  

 

Relevant Statutes and Legal Authority:  T.C.A. 32-5-101 et seq; Pritchard’s 56-57 
 If a will of a non-resident has been admitted to probate in another state, this Court 
will admit to probate the entire record from the other state, but it must be duly authenticated 
pursuant to the Acts of Congress.  This requires the clerk to certify that the judge is the 
judge of the certifying court; the judge certifies that the clerk is the clerk; and the clerk 
certifies the record. 
 
 If necessary, the clerk of our court can furnish a form that the clerk of the foreign 
court can use to authenticate the record. 
 
 The petition to admit the foreign will as a muniment of title may be brought by the 
executor or by the attorney bringing the petition but no “live testimony” is required.  The 
court is giving full faith and credit to the action of the foreign court in admitting the will to 
probate.  
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CHAPTER FOURTEEN 
 

ADMITTING WILL TO PROBATE SOLELY AS 
A MUNIMENT OF TITLE TO REAL ESTATE AND PERSONAL PROPERTY 
 

Relevant Statutes and Legal Authority:  T. C. A. 32-2-111 
Regardless of the date of the person’s death and any limitation on the time for 

admitting a will for probate, any will when duly proven, whether of a resident or nonresident 
decedent, may be admitted to probate for the limited purpose of establishing muniment of 
title to real and personal property, without the necessity of granting letters testamentary or 
otherwise proceeding with administration. 
 
 This process is a limited purpose probate and does not have the same requirements 
that a common or solemn form probate has.  
 
 The petition should contain all the averments required under T.C.A. 30-1-117, such 
as names of the witnesses, that the petitioner believes the document is the decedent’s last 
will and testament, etc. 
 
 The petitioner is expected to testify as to the fact of death, residence of the testator, 
the facts necessary to establish the document as being a will.  Some judges also like to 
have some assurance that the debts have been or will be paid and that a TennCare release 
has been or will be filed even though the muniment of title statue does not specifically 
require such. 
 
 This procedure should not be used in conjunction with a small estate administration. 
  
 Everything is done in the same manner as a regular administration except that no 
personal representative is appointed; there is no publication for creditors, and no follow-up 
by the clerks.  The file can be closed immediately or closed at a later date. 
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CHAPTER FIFTEEN 
 

REOPENED ESTATES 
 

  __       ________   
 

Legal authority: Pritchard (7th ed.) 577  
 

Petition to Reopen an Estate 
 If an asset is discovered after closing an estate, it will normally be necessary to re-
open the estate and re-appoint the personal representative.  The petition should state all 
the relevant facts relating to the matter and the necessity of re-opening the estate.  The 
attorney should also present some proof that the relevant parties were notified of the 
reopening of the estate. 
 
The petition is filed by the personal representative, usually the original executor or 
administrator. 
 
 The bond may be waived in the same manner as allowed for the original 
appointment. 
 
Closing a Re-Opened Estate 
 The re-opened estate should be closed as soon as the discovered asset has been 
distributed by filing a petition or motion citing that fact. 
 
 A receipt and waiver should be filed or in the alternative, an accounting. 
 
 An order should accompany the closing paperwork to close the estate. 
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CHAPTER SIXTEEN 
 

ESTABLISHING LOST OR SPOLIATED WILLS 
 

       _____ 
 
 Legal Authority:  T.C.A. 32-4-106, Pritchard ss 51  
 

The following persons have standing to petition the Court to establish a lost or spoliated 
will: 
(1) any person named executor in the lost or spoliated will; 
(2) any person who would take an interest under the lost or spoliated will. 
 
In addition to alleging all of the elements that are required for general petitions to admit wills 
to probate (see page 10 of this guide), the petition to establish lost or spoliated wills should 
contain: 
(1) a statement of belief that the will was duly executed; 
(2) a copy of the will, or if a copy of the will is not available, a statement of the will’s 
contents; 
(3) a brief, yet complete, statement about the loss or destruction of the will and the 
circumstances surrounding the loss or destruction; 
(4) a list of the persons who are required to be served with process, and a notation by 
each name stating the persons’ interest in the action, and their connection, if any, with the 
disappearance of the will; 
(5) a request that the will be established by the Court. 
 
All of the following persons are required to be served with process: 
(1) Anyone who would have an interest under the last prior will, 
(2) Anyone who would have an interest under intestate succession, and 
(3) Anyone who would have an interest under the lost or spoliated will. 
 
Whenever possible, all interested persons who are willing to do so should join in the petition 
either as plaintiffs or by a joinder in which they consent to the relief sought.  The joinder 
should clearly set forth that those persons waive service of process. 
 
Anyone who has (or who could reasonably be expected to have) knowledge about the 
whereabouts of the will (or about the circumstances surrounding the destruction of the will) 
should testify in person or by deposition. 
 
Although it is not required by law, the Court prefers to have witnesses to the will testify in 
person. 
 
The hearing on this matter must be specially set on the Court docket. 
 
When a will cannot be found, there is strong presumption of fact that it was destroyed or 
revoked by the testator.  It is therefore essential that there be facts presented sufficient to 
convince the Court otherwise. 
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CHAPTER SEVENTEEN 
 

SALE OF REAL PROPERTY IN DECEDENT’S ESTATES 
 

____________________________________________________________________________ 
 
Legal Authority: TCA 30-2-402 - 30-2-405; 30-2-418; 31-2-103;  
TRCP 4; TRCP 55.01; Pritchards 899-911. 
 
 If personal property in the estate is insufficient to pay debts and expenses, the 
personal representative, or a creditor whose claim has been duly filed, may file a petition in 
the court in which the estate is being administered, for the sale of the decedent’s real estate, 
or so much of the land as may be necessary. 
 
 Real estate passes at the moment of death directly to the heirs of an intestate estate 
or to the beneficiaries of a will, unless the will expressly gives the personal representative 
the authority to sell the real estate. 
 
 If a petition to sell realty is filed, all heirs at law (if intestate) or distributees (if testate) 
must be made parties to the proceeding. Creditors should be notified but do not need to be 
made a party. Mortgage holders or other encumbrances are to be parties if their interest 
would be affected by the relief sought.  
 
 The petition should specify particularly the names of the creditors, the amounts of 
the debts or demands of each creditor and the amounts remaining as unpaid, and describe 
the land to be sold. The petition should also pray for the sale of the decedent’s real estate, 
or a portion of the real estate, that would prove least injurious to the heirs and legal 
representatives, and be sufficient to satisfy the debts and demands as set out in the petition.  
 
 A guardian-ad-litem must be appointed for any minor or disabled person. The 
guardian ad litem may waive notice but may not waive the rights of the minor or disabled 
person.  
 
 Parties must be served in accordance with T.R.C.P. Rule 4 as in any other case. If 
any party fails to respond, the petitioner must apply for a default judgment to be entered 
against the party per T.R.C. P. Rule 55.01.  
 
 No notice of insolvency or other notice to creditors need precede the filing of the 
petition to sell real estate. However, the attorney, before presenting the petition to the judge, 
must obtain a report from the clerk stating that the personal estate is insufficient for the 
payment of the debts of the estate, administrative expenses, inheritance taxes, and the 
estate taxes.  The clerk’s report must be confirmed by the judge. The clerk shall notify the 
devisees or heirs and other interested parties that the court will conduct a hearing to 
determine the advisability of selling real estate and to authorize the sale. 
 
 At least one (1) appraisal of a qualified real estate appraiser as to the fair market 
value of the property should be presented to the court.  The guardian ad litem,  
 
 if appointed, may obtain a second appraisal if there is a substantial difference 
between the proposed sale price and the appraised value.  
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 If upon the hearing, the judge is satisfied that the estate is insolvent, or that the sale 
of real estate is necessary, the Judge may order the sale of the real estate in whole or in 
part. The sale may be by public or private means and the court may direct or approve the 
terms and conditions of the sale. 
 
 The statute does not require an order of reference but it can be very helpful in some 
cases. This is particularly true if one of the parties should contest the sale or if there is some 
question as to the amount of unpaid debts. 
 
 If the real estate is located in Tennessee but outside the county of administration, 
the sale shall be held in the county in which such land lies. A certified copy of the order 
confirming the sale or a deed should be recorded in the Office of the Register of Deeds in 
the county where the real estate is located and the expense of the sale and the costs of 
recording may be charged to the estate.  
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CHAPTER EIGHTEEN 
 

REQUIREMENT REGARDING TENNCARE 
             

Release from TennCare  
If the decedent is over fifty-five (55) years of age, a release from the bureau of 

TennCare must be submitted to the clerk evidencing one of the following: (T.C.A. 71-5-
116(c)(2)(A)-(C)) 
 
1. Payment of all medical assistance benefits, premiums, or other costs due from the 
 estate under law; 
2. Waiver of the bureau’s claims; or 
3. A statement from the bureau that no amount is due.  
 

Duties of Personal Representative  
T.C.A. (71-5-116(d)(1)(B) and (D)) 

 
1. The personal representative, within sixty (60) days of the date of issuance of letters 

testamentary or letters of administration, shall notify the bureau of TennCare of the 
death of any individual over the age of fifty-five (55) in a format to be specified by the 
bureau. (T.C.A 71-5-116(d)(1)(D)).  A copy of the TennCare form can be found in the 
appendix, as well as on the Bureau of TennCare’s website.  

2. The personal representative shall provide the notice to creditors specified in (T.C.A. 30-
2-306), to the Bureau of TennCare, if the decedent was a TennCare recipient.  

3. If the notice to creditors is required to be provided as set forth above, an affidavit shall 
be filed with the court, by the personal representative, pursuant to (T.C.A.  30-2-
301(b)(3)).  

 

TennCare’s Intent to Recoup  
It is the legislative intent of subdivision (T.C.A. 71-5-116(d)(1)), that after the date of 

death, the bureau of TennCare strive vigorously to recoup any TennCare funds expended 
for a decedent during the decedent’s lifetime. (T.C.A. 71-5-116(d)(2)). Exceptions to this 
intent are when there is a surviving spouse or a minor child. Or in the event that a child, 
who before or after reaching the age of majority, is blind or permanently disabled, and if 
TennCare and the personal representative agree, or if the court finds that such repayment 
would constitute an undue hardship to the blind or disabled child. (T.C.A. Sec. 71-5-
116(c)(1)).  
 

TennCare Request for Release Form 
The form and the form’s instructions shall be available in the office of any clerk 

exercising probate jurisdiction, as well as available on the bureau of TennCare’s website. 
(T.C.A. 71-5-116(e)) 

Classification of TennCare Claim 
T.C.A. 30-2-317(a), sets forth the classifications of claims regarding the priority of 

payments. Claims for TennCare fall under the third class, pursuant to (T.C.A. Sec. 71-5-
116(f)). If the bureau of TennCare receives a notice to creditors as defined, a claim must 
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be filed with the court or is forever barred within twelve (12) months of the decedent’s date 
of death.  If TennCare does not receive notice to creditors as defined, a claim must be filed 
with the court within forty-eight (48) months from the date of the decedent’s death. If a claim 
is not filed by the bureau of TennCare pursuant to the aforementioned avenues, then the 
requirements of T.C.A. 71-5-116(c)(2) do not apply. 
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CHAPTER NINETEEN 

 
MISCELLANEOUS PROVISIONS 

            
 

Payment of Bank Account by Bank Under $15,000.00 
Legal Authority T.C.A. 45-2-708 

 
Payment, when no executor or administer qualifies, notwithstanding the provisions of T.C.A. 
30-2-317, where no executor or administrator of a deceased depositor has qualified and 
given notice of such person’s qualifications to the bank, the bank may, in its discretion, and 
at any time after thirty (30) days from the death of the depositor, pay out of all accounts, 
maintained with it by the depositor in an individual capacity, all sums which do not exceed 
ten thousand dollars ($15,000.00) in the aggregate: 
 

(1) To the executor named in any will known to the bank; or 
 
(2) In the absence of knowledge of a purported will naming a surviving executor to: 

(A) A creditor for expenses of the funeral; 
(B) A creditor for the expenses of the last illness; 
(C) The surviving spouse; and 
(D) The next of kin. 

 
In the case of conflicting claims, the order of priority shall be that set out in T.C.A. 45-2-
708. 
 
(a)The receipt of any guardian, administrator or executor, duly appointed or qualified by the 
courts of this state, or any other state, acknowledging the payment or transfer of funds, 
standing in the name of the person whose estate such fiduciary represents, in the form of 
deposits in banking institutions, shall be a good and sufficient acquaintance for such 
payment or transfer and shall constitute a valid defense in favor of the banks against the 
demands or claims of all parties. 
 
(b) No bank shall be liable for damages, penalty or tax by reason of any payment made 
pursuant to this section. 
 
Bank May Honor Check/s of Decedent under $10,000.00 
Legal Authority:  TCA 45-2-711 
 
 Not withstanding TCA 30-2-317, where no executor or administrator of a decedent 
has qualified and given notice of the person’s qualifications to the bank, or where the 
qualified executor or administrator has been discharged and a check or checks made 
payable to the decedent is presented to the bank for payment or collection, the bank may, 
in its discretion, and at any time after ninety (90) days from the death of the deceased, 
negotiate or send for collection and pay out the proceeds of one or more checks made 
payable to the deceased, whether written or electronic, all sums that do not exceed ten 
thousand dollars ($10,000.00) in the aggregate: 

(A) To the executor named in any will known to the bank whether  
probated or not; 

(B) To any personal representative appointed by a court whether  
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Active or discharged; or 
(C) In the absence of knowledge of a purported will naming a surviving 

Executor or an administrator to the: 
  (i)   surviving spouse 
  (ii)  next of kin 

 
Deposit of Will with Probate Court 

 
A testator who is living or some person authorized by the testator in writing by an order, 
duly proved by oath of a subscribing witness, may deposit his/her will with the clerk of the 
Probate Court by following the procedure set out in T.C.A. 32-1-112. 
    
Delivery of Will to Clerk  

 Legal Authority T.C.A. 32-1-113 
 

Mailing or delivery of will to personal representative or clerk of court.  
 
(a)   any person or corporation who has possession of or discovers a written instrument 

purporting to be the last will and testament of a decedent shall mail or deliver that 
instrument to the personal representative named therein as soon as the person or 
corporation has knowledge of the death.  A photographic copy of such instrument 
shall be mailed or delivered to the clerk of the court having probate jurisdiction in 
the county of the decedent’s residence. 

 
(b) (1) If the personal representative, or personal representative’s address, is 

 not known, is deceased or is not eligible to serve; 
     (2)  If the instrument does not name a personal representative; 
      (3)  If the personal representative declines to serve; or 

(4) If it appears that there is no estate that will require administration; then the  
       person having possession of the original instrument shall mail or deliver it 
       to the clerk. 

 
(c)  The receipt by the personal representative or the clerk shall relieve such person of 

further responsibility as to possession of the instrument. 
 

(d)  The clerk of the court shall have no responsibility to perform any acts regarding the 
probate of the will and shall not accept any claims for filing against the estate unless 
and until such time as the personal representative or other interested party files 
proper pleadings to initiate such action. 

 
Death Taxes: 

1. There is no State Inheritance on deaths that occur on or after January 1, 2016. 
(TCA 8-67-425 removes requirement in part four) 

2. Estates wherein the decedent died on or before December 31, 2015: 

A. Notice to Commissioner (Check with Commissioner of Revenue as it has been 
stated that they are not processing those forms any longer.) 

 
The probate clerk or Clerk and Master of the county wherein an estate is administered shall 
forward by mail upon the issuance of letters of administration (or testamentary) the “Notice 
to Commissioner” on the form provided by the Tennessee Commissioner of Revenue, which 
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includes the name and date of death of the decedent,  the decedent’s address at the time 
of death,  the name and address of the executor, administrator, or trustee qualified, together 
with the executor’s, administrator’s or trustee’s estimate of the gross value of the estate 
(T.C.A. sec. 67-8-406(a)). For this service, the clerk shall charge the fee allowable under 
the statute T.C.A. Sec. 67-8-406(b). Violation of the duty to forward Notice to Commissioner 
shall be subject to a penalty of between $100 - $500. (T.C.A. Sec. 67-8-406(c))  

B. Waiver 
 
If the gross estate of a decedent does not exceed $100,000 on deaths on or before 
December 31, 2013; $1,000,000 on deaths in the year 2014 or $2,000,000 on deaths in the 
year 2015(TCA 67-8-409(g)(1)); and if the decedent did not make any gifts in excess of the 
maximum single exemption allowable free of tax under T.C.A. Sec. 67-8-104, in his/her 
lifetime, the court may waive the filing of an inheritance tax return upon a statement to such 
effect by the personal representative under penalty of perjury. T.C.A. Sec. 67-8-409(g)(1)  

C. Federal Estate Tax 
 
The probate clerk is not under a duty to advise the personal representative of the possibility 
of his liability for federal estate taxes.  Nor is the clerk under a duty to check the accounting 
before final settlement to see whether federal estate taxes are in any way considered.  

D. Estimating the Tax for Bond Purposes 
 
As stated in Chapter Four, Letters and Bond, the Probate Court sets a sufficient amount for 
the personal representative’s bond to cover any inheritance tax due or owing the state. 
T.C.A. Sec. 67-8-409 
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CHAPTER TWENTY 
 

DISPOSAL OF DORMANT CASES 
 

___________________________________________________________________ 
 
Authority:  T.C.A. 30-2-324 (eff. 7/1/11) 
 
 
The State Legislature has provided Courts with a method by which to clear dormant probate 
cases from the active docket by dismissing them without prejudice IF: 
 
1) No order of disposition has ever been entered; 
2) The case has been open for a period of time in which disposition could have occurred, 

but in no event less than 18 months from the order opening the estate; and 
3) The administration of the estate remains incomplete. 
 
Notice must first be sent to the last known address of the Personal Representative of the 
estate, the attorney for the estate, and any beneficiaries of the estate. (If TennCare has 
filed a claim against the estate, it is also a good idea to send a copy of the notice to them.) 
 
After allowing a reasonable amount of time for any answer or response to the notice to be 
filed, the Court may enter an Order, without liability to the clerk of the county of 
administration, dismissing the probate case without prejudice. 
 
A dismissal pursuant to this section shall operate only to close the administration and not 
to invalidate any previous Order of the Court in the proceeding. 
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PROBATE STATUTES 
 
 

Absentees’ Estates (UAEDAPL)      30-3-101 thru 30-3-114 
Abuse, Adult, duty to report                                                          71-6-103(b) 
Accountings—decedents estates     30-2-601 and 30-2-701, et seq 
Acts of Congress       28 USC 1738, 1739 & 32-5-107 
Administrator Ad Litem       30-1-109 
Administrator Appointment at Discretion of Judge   30-1-305 
Advancements        31-5-102 
Advances for Property Maintenance Expenses    30-2-323 
Affidavit of Witnesses to Will      32-2-110 
Bank may pay directly or cash check without probate           45-2-708,45-2-711, 45-3-514, 45-4-
405  
Balance paid (to sell item bequeathed to heir) after claims  32-3-111 
Bond, Decedents’ Estates      30-1-201 & 35-50-107 & 35-50-111 
Bonds, in a will contest       32-4-101 and 32-4-102 
Claims Against Estate; jury demand on claims    30-2-306 to 319; 30-2-313 
Clerk’s citation for failure to settle     30-2-602 
Conservatorships       34-1-101 to 131; 34-3-101 to 109 
Conservatorship-Expunction and transfers                                 34-1-124; 34-8-301 to 34-8-402 
Conservatorship Bond waiver by Judge           34-1-105 
Contempt of Court       29-9-101 to 105 
Contest of Will and statute of limitations     32-4-101 to 109 
Continuance of Business (9 Months)     30-2-322 
Dead Man’s Statute       24-1-203 
Death of Class Member Before Time of Enjoyment (Anti-lapse)        32-3-105 
Declaration of Right of Fiduciaries     29-14-105 
Declination to Serve       30-1-112 (a) 
Descent & Distribution (Intestate Succession)    31-2-104 
Disclaimer        31-1-103 
Distribution of Balance of Estate      30-2-701 to 704 
Divorce as Affecting Rights      31-1-102 & 32-1-202(4) 
Dormant Probate Disposal      30-2-324 
Elective Share        31-4-101 to 105 
Employers & Creditors May Pay $10,000    30-2-103 
Escheat        31-6-101 to 122 
Exception to Accounting       30-2-607 
Exception to Claims       30-2-313 to 315 
Execution of Wills       32-1-101 to-113 
Executor/ Administrator Liability      67-8-423 
Exempt Property-Allowances to family     30-2-101 
Expunction of Record (Guardianship or Conservatorship)   34-1-124 
Extraordinary Process, Injunctions     29-1-101 & TRCP 65 
Failure to Account       34-1-111, 30-2-613 
Felonious Killing, Forfeiture of inheritance    31-1-106 
Felony Language in Petition and Oath     30-1-117(a)(10) & 30-1-111 
Filing Claims Against Estate-4 Months     30-2-306 to 307 
Financial Records Privacy Act      45-10-101 to 118 
Foreign Wills, Execution and Recording, and un-probated  32-1-107 & 108,32-5-101 to 110 
Foreign Wills from another country Hague convention? 
Fraudulent Conveyance to Defeat Spouse’s Share   31-1-105 
Gift to Minor’s Act (TUTMA)      35-7-101 to 126 
Guardianships (and continuation past majority)    34-1-101 to 131; 34-2-101 to 106 
Guardianship transfers       34-8-301 to 34-8-402 
Holographic Wills       32-1-105 & 32-1-110 
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Homestead        30-2-201 & 26-2-301;TN Cns. Art XI, 
ss 11 
Insolvent Estate       30-5-101 thru 30-5-105 
Insurance Free from Claims or Debts    56-7-201 
Intestate Succession (order of descent)    31-2-104 
Inventory         30-2-301(a) 
Joint Accounts        45-2-703 & 45-2-704 
Joint & Mutual Wills       32-3-107(b) 
Jurisdiction of Probate Court      16-16-107, 16-16-201, 16-16-202 
Jurisdiction for Chancery to Appt Admin     30-1-301 
Life Insurance not subject to debts     56-7-201 
Living Wills (TRNDA)       32-11-101 to 112 
Lock Box        45-2-901 & 67-8-418 
Lost or Spoliated Wills      32-4-106; Pritchard ss 51 
Muniment of Title of Real and Personal Property   32-2-111 
Non-Resident Fiduciary      30-1-116 and 35-50-107 
Notice of Accounting/waiver      30-2-603 
Notice to Commissioner obsolete after 01/01/2016   67-8-425 
Notice to Creditors (4 Months)     30-2-306 
Notice to Personal Rep. of Claim Filed    30-2-313 (a) 
Notification of Probate Proceedings & Inventory   30-2-301(b)(1) & 30-2-301 
Notification about letters and TNcare, Affidavits of PR  30-2-301(b) 
Nuncupative Will       32-1-106 & 32-2-106 
Oath of PR before a notary; conservator    30-1-111; 30-3-207 
Parent-child relationship      31-2-105 
Partition Suits        29-27-101 to 219 
Payment of Claims Priority      30-2-317 to 319 
Pending Lawsuits (order of reviver)     30-2-320 
Petition to Open Estate      30-1-117 
P.O.D. Accounts       45-2-704 
Powers of Executor Incorporated by Reference   35-50-110 
Preference in Qualification or Creditor to Qualify                       30-1-106 & 30-1-301 
Priority of claims       30-2-317 
Proof of Will        32-2-104 & 32-2-110 
Public Guardianships for Elderly     34-7-101 to 105 
Real Property,Interest to vest      31-2-103 
Receipt & Waiver, Closing Estate     30-2-601; 30-2-707 
Remove Disability of Minority      29-31-101 to 29-31-105 
Reopening of bidding (10%Rule)     35-5-110 
Residence of Fiduciaries      35-50-107 
Residences (2) of Decedent      32-2-101 & Pritchards- 329-7th 
Edition 
Revocation of Will       32-1-201 
Safe Deposit Boxes       67-8-418 & 45-2-901 
Sale of Decedent’s Personal and Real Property   30-2-303, 30-2-401,403, 406; 30-2-
418 
Scire Facias Against Estate Debtors     30-2-706 
Service of Process (non-resident representative)   30-1-104 
Simultaneous Death Act (USDA)     31-3-101 to 107; 31-3-120 
Small estates, Administration of  30-4-101 to 105 
Solemn Form Probate       Pritchard ss 342-350 
State Limitations on Payment of costs    8-21-401 (l) & 8-21-901 (b) 



 
 
 

352  

Tenn Care (Lien) & form request & Notice to court 71-5-116 (c) (2); 71-5-116 (e); 30-117 
Treasurer of State to Receive (see Escheat at 31-6-101) 30-2-702 & 66-29-101 
V.A. Guardianship (UVGA) 34-5-101 to 122 
Wills (2)       Pritchards-258-7th Edition  
Will Deposited with Court     32-1-112 
Wrongful Death Proceeds     20-5-106 
Year’s Support, Wages owed the decedent      30-2-102, 30-2-103 
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PROBATE FORMS 
 
• Affidavit for Small Estate 
• Waiver of Bond 
• Request for Waiver 45 Days 
• TennCare Release 
• Probate Information Request Form 
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Chancery Court 
Lincoln County 

Fayetteville, Tennessee 

AFFIDAVIT FOR SMALL ESTATE LIMITED 
LETTER OF AUTHORITY 

Page 1 of 2 

 
Case Number 

PR__________ 
 

                          IN RE:___________________________________________________, Deceased 
 

The deceased, herein referred to as “Decedent”, age _____, died on _______________, _______ in 
_______________ County, State of Tennessee Decedent’s last residence was _________________County, 
Tennessee, as evidenced by a copy of the death certificate which is being filed with this affidavit. 
 
_______The Decedent left no Will        _______ The Decedent left a Will which does not require administration 

by the Court, but is lodged for safekeeping pursuant to TCA 32-1-112. 
______________________________________________________________________________________ 
The Decedent died owning an interest in personal property, including all life insurance policies payable to the 
Decedent’s estate, not to exceed the aggregate statutory amount of $50,000.00 as follows: 
 

Items Value Location and Possession 
_______________________________ ______.______ ________________________ 
_______________________________ ______.______ ________________________ 
_______________________________ ______.______ ________________________ 
_______________________________ ______.______ ________________________ 

   
Total Value        _ ______.______  

 
 
The Decedent left the following unpaid debts at death (Attached additional sheet if necessary and see TCA 
30-4-104(c) for payment):  
 

Creditor Amount Address  
_________________________________ ______,____ ____________________  
_________________________________ ______.____ ____________________  
_________________________________ ______.____ ____________________  
_________________________________ ______.____ ____________________ 

 
 

 Bond must be posted in the amount of $__________________.  
 Bond is excused: 

 Affiant is the sole heir of the decedent’s estate. 
 Each person who is an heir of the decedent is an adult and has consented to waive the affiant’s bond as 

evidenced by each’s signed, acknowledged agreement to ‘waive’ bond which is filed along with this 
affidavit.  

 Affiant is a bank excused from bond by TCA §45-2-1005. 
 
The following are the names and addresses of all heirs of the deceased which the affiant(s) is (are) obligated 
to notify at their last known address (Attach additional heirs on a separate sheet): 
 

Name Address Age Relationship  
______________________________
______________________________ 

___________________________ 
___________________________ 

_______
_______ 

 
___________________ 

 

______________________________    ___________________________   _______    ___________________ 
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 Your affiant(s) is(are) willing to collect and preserve all assets of the estate, including the 
removal of any personal property from a property leased by the decedent and cancellation of 
insurance policies that are no longer applicable due to the decedent’s death.   

 Your affiant(s) acknowledges that the decedent did not have an interest in any real property. 
 
 Your affiant(s) acknowledge liability to TennCare, if applicable, to the extent of the value of the 
personal property. 
 
 Your affiant(s) further acknowledges that the affiant and the sureties, if any, will automatically 
be discharged on the first anniversary of the filing of the affidavit. 

  
 Your affiant(s) further evidences by signature hereto that, subject to penalty of perjury, the 
information contained herein is not false or misleading and the affiant is not prohibited from filing affidavit 
because of having been sentenced to imprisonment in a penitentiary as set forth in § 40-20-115 or 
otherwise.  The affiant is aware of and mindful of all duties imposed upon him in Tennessee Code 
Annotated §30-4-101 et seq. 
 
Date:     
 Affiant 
 
 Affiant Address:   
 
Sworn to and subscribed before me on _______________________. 
 
 
My Commission Expires: __________________________________. 
 
  
                    Clerk or Notary Public 
  
 
 I, __________________________________________, Clerk for the _______________ Court 
of _______________County, Tennessee, certify that this is a court of record; that this is a true, full and 
correct copy of the Affidavit for Small Estate Limited Letter of Authority filed in this Court; that this 
Affidavit is still in full force and effect as of this date; and that the original of this Affidavit is on file in the 
office of the _________ for _______________ County, Tennessee. 
 
Date:           
                  Clerk or Deputy Probate Clerk  
   
Legal Authority:  TCA §30-4-101 et seq.       7/1/2022 
 
Note:  Tennessee Code Annotated 30-4-104 states that every person indebted to the decedent’s estate, 
having possession of any personal property belonging to the estate, or acting as registrar or transfer 
agent of any shares of stock, bonds, notes, or other evidence of ownership, indebtedness, or right 
belonging to the decedent’s estate must be furnished with a copy of the affidavit by the affiant, duly 
certified by the clerk of the court.  Upon receipt of the copy of the affidavit and demand of the affiant, 
each person furnished with a copy of the affidavit shall pay, transfer, and deliver to the affiant: (1) all 
indebtedness owing by the recipient and (2) other property in possession of or subject to registration or 
transfer by the recipient. 

   
Page 2 of 2 

  

     

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS40-20-115&originatingDoc=N5ED6C860784D11E9A4B1C23A99BDCD11&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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IN THE CHANCERY COURT OF_____________COUNTY, TENNESSEE: 

 
IN RE: ________________________________    NO. _______ 
 
SMALL ESTATE AFFIDAVIT-LIMITED LETTER OF AUTHORITY 
FOR_________________________________ 
 
 
    WAIVER OF BOND 
 
Comes now, ___________________________, an heir at law or devisee under the last will and 
testament for the above referenced decedent, hereby agree to waive the requirement of a fiduciary 
bond for the small estate limited letter of authority and further agree that they should be allowed to file 
the same without posting the aforementioned fiduciary bond. 
 
  This_____ day of __________________, 2022. 
 

         
___________________________________ 

       Heir 
 
Sworn to before me this_____ day of ___________, _________. 
 
 
_________________________________ 
Clerk or Notary Public 
 
 
My commission expires: _____________ 
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IN THE CHANCERY COURT OF LINCOLN COUNTY, TENNESSEE: 
 

IN RE: _______________________________    NO. _____ 
 
SMALL ESTATE AFFIDAVIT-LIMITED LETTER OF AUTHORITY 
FOR_______________________________________ 
 

 
REQUEST FOR WAIVER OF 45 DAYS 

 
 
Comes now, ___________________________, pursuant to T.C.A. 30-4-103(c), and requests that the 
45-day waiting period required to file a small estate affidavit limited letter of authority be reduced for 
good cause shown the court. 
 
   This _____day of ______________, _______. 
          
___________________________________ 
Affiant 
 
 
Sworn to before me this _____day of ___________, _________. 
 
 
_________________________________ 
Clerk or Notary Public 
 
 
Approved for filing________________________________________________ 
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PROBATE INFORMATION REQUEST FORM 
 
 
Appointment Date and Time with Clerk: 
 
______________________________________________ 
 
 
Name of Deceased: _____________________________________________________ 
 
Date of Death: ____________ Age at Death: ___________ Will: ________________ 
 
Excused or Waived from: Bond_________ Inventories______ Accountings______ 
 
Title of Personal Representative__________________________________________ 
 
If Testate, is will Self Proving ______ Amount of Bond, if not waived: __________ 
 
Personal Representative: ________________________________________________ 
(If a nonresident, the application for Secretary of State must be filed with Petition) 
 
Address: ______________________________________________________________ 
 
_______________________________________________________________________ 
 
Attorney: ______________________________________________________________  
 
 
 

Costs for Probate 
 
Clerk and Master’s Office - $344.50          The Elk Valley Times - $118.00 
 
Extra Letters - $5.50 each   Out of State Fiduciary - $10.00 
 
Number of Extra Letters Needed: __________ 

 
 
*A copy of the petition must accompany this form. 
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RECORDS MANAGEMENT 
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SPECIAL MASTER, 
SPECIAL COMMISSIONER 
OR RECEIVER 
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Special Master, Special Commissioner or 
Receiver 
 
In Chancery or Circuit Court, a Judge or Chancellor may appoint someone to be a 
special master, a special commissioner or a receiver to perform a specific purpose on 
behalf of the court.  The court order appointing such a person should also detail the 
duties or the expectations required of this person.  Often times the person named in 
such a capacity is the court clerk, but should not be considered a given.  Any competent 
person can serve on behalf of the court depending on the needs of a particular case; 
however, the court usually has a comfort level with appointing the clerk in order to have 
a reliable agent to fulfill the expectations of the court.  
A clerk can be directed by a court order to perform a specific task that the court feels is 
in the scope of their official duties.  This is usually of an investigative nature and is 
normally handled during regular office hours.  The court normally expects a report from 
the clerk and the payment for such services can be assessed as court cost with the fee 
being applied to that clerk’s official fees within the office. 
A clerk, or anyone the court feels is capable, can be appointed to perform tasks that the 
court feels are outside their scope of their official duties and can cover a range of 
possibilities.  Most of the time it is to sell property one or more of the following 
reasons(according to Gibson’s Suits in Chancery):  1) to enforce a lien or trust created 
by contract, operation of law or court decree; 2) for partition among tenants in common; 
3) for reinvestment in cases of persons under a disability; 4) to pay the debts of a 
decedent; 5) to wind of an insolvent or dissolved corporation; 6) to pay debts of a 
fraudulent vendor; 7) where property has been attached; 8) where, in another case, the 
sale of the property is necessary or proper for enforcement of the rights of any party; 
and 9) where the property has been levied on by attachment or execution and for some 
reason has not been sold by the officer levying the writ, in domestic relations cases.  
The court also expects a report from the special commissioner or master and payment 
for such services is assessed as cost and usually paid directly to the special 
commissioner or master. 
In 2022, the “Uniform Partition of Heirs Property Act” passed and made changes to 
lawsuits filed pursuant to Title 29, Chapter 27, however, this act does not make 
references to petitions which are filed pursuant to the probate statutes in Title 30.  The 
“Uniform Partition of Heirs Property Act” adds layers to the previous partition process 
with the requirement of a certain percentage to be held by relative cotenants, additional 
hearings for value determination and sale procedure.   Reference to the entire act would 
be necessary if a partition action is filed pursuant to Title 29, Chapter 27, in order to 
comply with all the requirements.    
 
A special commissioner, master or receiver can be a surveyor, appraiser, certified public 
accountant, clerk of court or anyone with a particular set of skills that will aid in resolving 
the issue or issues that are before the court. 
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VI.  RESOURCES 

 
         CHAPTER CONTENTS 
 
         AOC Contacts 

 Staff Directory 
 Tennessee Clerks of Court Conference 
 Judicial Boards, Commissions and Committees 
 Court of the Judiciary 
 County Technical Assistance Service - Training Resources (CTAS) 
 County Officials Association of TN (COAT) 
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TENNESSEE CLERKS’ OF COURT CONFERENCE 
 

The Tennessee State Court Clerks’ Conference is the official organization of the 
Circuit Court clerks, Clerks and Masters, Criminal Court clerks, Juvenile Court 
clerks, Probate clerks, and elected General Sessions Court clerks in the state. All 
clerks listed previously are members pursuant to T.C.A. §18-1-501. Deputies may 
be associate members of the conference. 

 
The state court clerks' conference is authorized by statute to adopt, and from time 
to time, to amend such rules, regulations, or bylaws it considers necessary for the 
conduct of its affairs. Such rules, regulations, or bylaws shall include providing for 
the election of a president, vice president, president elect, secretary and other 
officers as the conference considers advisable. T.C.A. §18-1-502. 

 
The president of the conference may call meetings at will, upon at least ten days' 
written notice, and shall call at least one meeting annually. The annual meeting shall 
provide educational seminars or training for the membership in addition to the 
business sessions. The conference may from time to time provide additional 
education seminars for its members in cooperation with the administrative director 
of the courts and the University of Tennessee's Center for Government Training 
(T.C.A. § 18-1-503). 

 
The maximum number of individuals attending from a clerk office in a county is 
determined by the classification of counties as provided for in T.C.A. §18-1-504. If a 
clerk's office in a county does not have the maximum number of attendees, other 
clerks' offices in the county may send additional people to meetings up to the totals 
established by statute (T.C.A. § 18-1-504(b)). 

 
Under T.C.A. § 18-1-506, the seminars shall be administered by the administrative 
director of the courts and the administrative directors' staff in cooperation with the 
conference. The State of Tennessee, through the Administrative Office of the 
Courts, shall pay for expenses incurred in administering the seminar. It is the official 
duty of each member of the conference to attend its meetings unless otherwise 
officially engaged, or for good and sufficient reasons (T.C.A. § 18-1- 507(b)). 

 
T.C.A. § 67-4-606 (6) provides that 1.64% of the proceeds of the privilege tax 
collected under T.C.A. § 67-4-602 shall be held in the state treasury and disbursed 
only upon request of the administrative director of the courts and used for the 
purpose of funding the state court clerk's conference established in T.C.A. §18-1- 
501. Such meetings are to be held in a state facility when practical. 

 
It is the duty of the conference to give consideration to the enactment of such laws 
and rules or procedure as in its judgment may be necessary to the more effective 
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operation of the offices of the state court clerks. A committee of its members shall 
be appointed to draft suitable legislation and submit its recommendations to the 
general assembly and to monitor legislation otherwise submitted which impacts 
upon the operation of the state court clerks' offices.  T.C.A. § 18-1-508. 
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JUDICIAL BOARDS, COMMISSIONS AND COMMITTEES 
 
A. Supreme Court and Statutory Commissions 

 

The following boards and commissions operate as advisory bodies to study 
issues affecting the administration of justice and make recommendations to the 
Tennessee Supreme Court. Members of the court are liaisons to many of the panels, 
which are staffed by the AOC. 

 
1. Advisory Commission on the Rules of Practice and Procedure - Tenn. 

Code Ann. § 16-3-601 
 

This commission meets periodically to study and make recommendations as 
to practice and procedure for civil, criminal and appellate rules. It also considers rules 
of evidence and rules of juvenile procedure. Nine members are appointed by the court 
and serve with non-voting members from the court system and law schools. 

 
 
2. Board of Law Examiners - Tenn. Code Ann. § 23-1-101 

 
The nine-member state Board of Law Examiners assists the Supreme Court 

in licensing attorneys. The board, an administrator and staff are responsible for 
conducting the Tennessee Bar Examination. 

 
3. Board of Professional Responsibility - Supreme Court Rule 9 

 
The Board of Professional Responsibility investigates alleged violations of 

the professional code for attorneys. An administrator and staff serve the board. 
 
 
4. Commission on Continuing Legal Education and Specialization - 

Supreme Court Rule 21 
 

The commission monitors CLE requirements and administers the 
specialization program for attorneys. The director and staff also serve the 
Tennessee Lawyer’s Fund for Client Protection. 

 
5. Commission on Alternative Dispute Resolution - Supreme Court Order 

 
In 1992 the Tennessee Supreme Court created the ADR Commission to 

recommend alternative methods for settling some legal disputes without traditional 
adversarial courtroom proceedings. In 1996 recommendations of the panel resulted 
in Supreme Court Rule 31 establishing statewide court-annexed alternative dispute 
resolution. 
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6. Court of the Judiciary - Tenn. Code Ann. § 17-5-101 
 

The Court of the Judiciary was created by the legislature to investigate and, 
when warranted, act on complaints against judges. The court may investigate the 
physical, mental, or moral fitness of a judge, the manner of performance of duty, the 
commission of any act, which may reflect unfavorably upon the judiciary or adversely 
affect the administration of justice. The court is composed of judges, attorneys and 
lay members. The court may dismiss the complaint or, where the charge is well 
founded, the court may conduct a formal hearing.  At the conclusion of the hearing, 
the court may issue a formal reprimand, issue a cease and desist order, suspend 
the judge from the duties of office with pay for up to 30 days, or enter a judgment 
recommending removal from office. Appeals may be made to the Supreme Court. 
The clerk of the appellate courts serves as clerk of the Court of the Judiciary and 
provides staff support. 

 
7. Tennessee Judicial Information System Advisory Committee - Tenn. Code 

Ann. § 16-3-803 
 

The committee’s members are appointed by the president of the Tennessee 
Court Clerks Association to advise the Supreme Court and review functional 
modifications to the judicial information system. 

 
8. Tennessee Court Information System Steering Committee – Tenn. Code 

Ann. § 16-3-811 
 

The committee includes six legislative members appointed by the speakers, 
three clerks from the Tennessee Judicial System Advisory Committee (TJISAC), two 
representatives from the comptroller of the treasury, and two representatives from 
the AOC. The AOC works with the steering committee to manage and control the 
scope of the TnCIS software development project. 

 
9. Judicial Council - Tenn. Code Ann. § 16-21-101 

 
The council was created by the legislature as an advisory body to receive, 

consider and take action on suggestions concerning the administration of justice. 
The General Assembly, judges, public officials, attorneys and others may submit 
suggestions. The members, including judges, legislators, attorneys, and lay 
members also may recommend changes in rules or laws. 

 
10. Judicial Ethics Committee - Supreme Court Rule 9 

 
The committee of judges was created by the Supreme Court to issue formal 

ethics opinions requested by judges. The committee operates continually to 
provide guidance. Ethics opinions are available on the Internet at 
www.tncourts.gov or from the AOC. 

 

http://www.tsc.state.tn.us/
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11. Permanency Planning Commission - Supreme Court Orders 
 

The commission was created to oversee the federally funded Court 
Improvement Program, which assists courts with child dependency (abuse and 
neglect) cases. The commission formulated a plan that includes ensuring compliance 
with state and federal laws, improving the efficiency and effectiveness of court 
proceedings and providing more meaningful voices for parents and children. 

 
12. State Law Library Commission - Tenn. Code Ann. § 10-4-101 

 
The commission supervises state law libraries in the Nashville, Knoxville, and 

Jackson Supreme Court Buildings. The libraries serve both the judiciary and public. 
 
13. Supreme Court Building Commissions - Tenn. Code Ann. § 16-3-701 

 
The commissions consist of the chief justice, resident judges, the appellate 

court clerk and the administrative director of the courts. They supervise the three 
buildings. 

 
14. Tennessee Code Commission - Tenn. Code Ann. § 1-1-101 

 
The commission is composed of five members, including the chief justice, the 

attorney general and reporter, the director of legal services for the legislature, and 
two other members appointed by the chief justice. The commission directs the 
publication, sale, and distribution of an official compilation of the statutes, codes, and 
laws of the state. 

 
15. Tennessee Judicial Selection Commission - Tenn. Code Ann. § 17-4-102 

 
The commission was created by the legislature to assist the governor in filling 

vacancies on the appellate and state trial courts. When a judicial vacancy occurs, the 
commission receives applications, conducts a public hearing, interviews applicants, 
and submits three names to the governor for consideration in making an appointment. 
16. Judicial Evaluation Commission - Tenn. Code Ann. § 17-4-201 

 
This commission evaluates appellate judges and publishes reports on the 

performance of those seeking retention for a full term of office. These reports promote 
informed retention election decisions for voters. 

 
17. Judicial Performance Program Committee - Supreme Court Rule 27 

 
This committee administers the day-to-day operation of the Judicial 

Performance and Evaluation Program in accordance with Supreme Court Rule 27. It 
oversees trial judge evaluations for self-improvement and provides information 
enabling the Judicial Evaluation Commission to perform objective evaluations and 
issue reports concerning the performances of appellate judges. 
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18. Lawyer’s Fund for Client Protection – Supreme Court Rule 25 § 4.01 
 

This fund was established by Supreme Court Rule to reimburse claimants for 
losses caused by any dishonest conduct committed by lawyers duly licensed to 
practice in this state. 

 
19. Post-Conviction Defender Commission – Tenn. Code Ann. § 40-30-303 

 
This commission is charged with providing for the representation of any 

person convicted and sentenced to death in this state who is unable to secure 
counsel due to indigence. 

 
 
B. Judicial Conference Committees 

 

Presidents of the three conferences appoint members to various committees, 
such as Bench/Bar Relations, Budget and Continuing Education. 
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COUNTY TECHNICAL 
ASSISTANCE SERVICE (CTAS) 

TRAINING RESOURCES 
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COUNTY TECHNICAL ASSISTANCE SERVICE 
 

The County Technical Assistance Service was created by the Tennessee General Assembly in 
1973 at the urging of county officials and their organization, the Tennessee County Services 
Association (TCSA), who wanted an agency to provide prompt, accurate technical assistance 
on a daily basis to Tennessee’s 95 counties. The authorizing legislation, TCA § 49-9-402, 
established CTAS as a part of the University of Tennessee’s Institute for Public Service. The law 
directs CTAS to “provide studies and research in county government, publications, educational 
conferences and attendance at such conferences, and to furnish technical, consultative and field 
services to counties of the state in problems relating to fiscal administration, accounting, tax 
assessment and collection, law enforcement, improvements and public works, and in any and 
all matters relating to county government.” 

 
Every day, thousands of public servants across Tennessee tackle the challenge known as local 
government with guidance from the University of Tennessee’s County Technical Assistance 
Service. Since its creation, CTAS has been the primary technical assistance service group for 
the state’s 95 counties. Its mission is “...to promote better county government through the 
provision of direct assistance to county officials in developing and implementing ideas and 
methods for improving service to citizens within the legal framework of the Tennessee 
Constitution and laws enacted by the Tennessee General Assembly.” 

 
CTAS’ most valuable resource is the staff and the local government experience each member 
brings to the job. CTAS staff members deliver prompt, accurate assistance with critical county 
government operations through personal contact, correspondence, telephone calls, 
publications and workshops. What officials get from CTAS is a personal contact or a printed 
resource for virtually every aspect of county government.  Major areas of staff expertise include: 

 

- legal issues     -   Criminal justice 
- financial management, budgeting, accounting -   computerization & information systems 
- modernization of county government  -   environmental issues 
- general county government functions  -   publications/communications 
- highway & bridge maintenance   -   intergovernmental issues  
- human resources     -   public policy issues 
- technology/telecommunications   -   court procedures 
- planning      -   geographic information systems  

Eight county government consultants are county officials’ day-to-day connection with CTAS. 
While these consultants have specialty backgrounds, they are generalists and work within a 
geographical area. Two solid waste management consultants serve county officials’ needs in 
East and West Tennessee regional offices. The remaining members of the CTAS professional 
staff work primarily out of the Nashville central office. 

 
Publications - One of the most valuable tools for decision makers is readily accessible, 
authoritative information. CTAS is an information clearinghouse on every facet of county 
government. Publications include: Directory of Tennessee County Officials; Tennessee County 
Government Handbook; Tennessee Tax Statistics Report; County Revenue Manual; County 
Property Tax Manual; Records Management for County Governments; County Highway 
Departments in Tennessee; Personnel Policies and the Fair Labor Standards Act; and The 
Family Medical Leave Act: A Guide for Local Governments. 
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COUNTY OFFICIALS ASSOCIATION OF TENNESSEE 
 
 
COAT is an advocate, voice and resource for officials from all counties across 
the state.  Founded in 1968, the association has four affiliate organizations: 

 
- Clerks of Court 
- County Clerks 
- Registers of Deeds 
- County Trustees 

 
COAT, a nonprofit association, is primarily funded by membership dues and also 
raises revenue by having vendor shows, advertising in the newsletter and other 
activities. Nondues revenues are used for lobbying activities which are prohibited by 
law from being funded by dues. 

 
COAT activities also include: Publication of a Quarterly Newsletter, Conferences, 
Advocacy for County Officials, Legislative Monitoring, Intergovernmental Liaison, 
and COAT office. 

 

For more information, please 

Contact: Rodney Archer 
Executive Director 
County Officials Association of Tennessee 
226 Anne Dallas Dudley Blvd., Suite 200 
Nashville, Tennessee 37219 
(615) 549-0858 
www.tncountyofficials.com 
 

 
 

 
  

http://www.tncountyofficials.com/
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VII.  OTHER FORMS 
 

   CHAPTER CONTENTS 
 

 Affidavit of Indigency 
     Bail Bond Forms 

     Expungement Forms 
     Order for Restricted Driver License 
     Restoration of Voting Rights 
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BAIL BOND FORM 

          Example 1 

*NOTICE TO CORRECTION OFFICER’S:  This form must be completed in all bond cases from 
here on out.  A copy must be placed in the personal file and a copy given to the arrestee. 

  T.C.A. 10-11-126 (2) In addition to the criminal sanctions elsewhere provided by law, the following is 
deemed unprofessional conduct and no bondsman or surety agent shall pay a fee or rebate or give or 
promise anything of value to any clerk of court, correctional officer, police officer, peace office, 
committing magistrate or any other person who has the power to arrest or hold in custody or any public 
official or public employee in order to secure a settlement, compromise, remission or reduction of the 
amount of any bail bond or the forfeiture thereof. 

T.C.A. 40-11-126 (8) Accept anything of value from a principal except the premium; provided, that the 
bondsman shall be permitted to accept collateral security or their indemnity from the principal which shall 
be returned upon final termination of liability on the bond.  Such collateral security or other indemnity 
required by the bondsman must be reasonable in relation to the amount of the bond.  When a bail 
bondsman accepts collateral, such bondsman will give a written receipt for same, and their receipt shall 
give a full description of the collateral received and terms of redemptions. 

BOND NOTICE: 

You have been arrested and charged with a criminal offense.  The court has set your bond at  

$ ______________ dollars.  Bond is intended to assure your appearance in court. 

YOUR COURT DATE IS _______________________, 20 _____, at __________am. 

If you fail to appear, a conditional forfeiture of your bond will be taken and a capias will be issued for your 
arrest.  You may be held without bond and charged with a new offense of failure to appear. 

You may make a cash deposit in the amount of the bond, IF YOU POST A CASH BOND TO BOND SOMEONE 
OUT-YOU UNDERSTAND THAT MONEY WILL BE USED FOR FINES AND COST.  Should there be any balance 
it shall be returned to the defendant.  This money will remain yours and will be on deposit with the court.  
If the case against you is fully dismissed, your cash deposit will be fully refunded.  If your case is dismissed 
on costs or you receive fines, costs, restitution and/or jail fees upon a finding or plea of guilty, your cash 
deposit will be applied towards these and any amount remaining will be refunded to you.  You may make 
an appearance bond.  A bondsman is only allowed to charge you up to 10% of the bond amount plus a 
one-time initiation fee of $25.00 and a $12.00 tax.  You may also be requested to put up additional 
collateral security to insure your appearance.  You will not receive any of the fees back as a refund.  You 
will not receive a credit on fines, costs, restitution and/or jail fees for the money you pay to a bondsman.  
They are allowed to charge these fees to ensure your appearance in court.  If you fail to appear, a 
conditional forfeiture will be taken on the bond and a capias will be issued for your arrest.  The bondsman 
will be given 180 days to take you into custody or otherwise a forfeiture of the entire bond amount will 
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be taken.  You may also be allowed to make a surety or property bond with the court’s permission.  If you 
choose to make a cash bond on behalf of someone, you understand the cash bond will be applied to fines, 
costs, restitution (if any) and jail fees and balance, (if any) will then be returned to the defendant. 
 

 

I acknowledge, by my signature below, that this been explained to me and receipt of copy. 

 

 

1. _________________________________ 2.  _____________________________________ 
 Signature of person being bonded.   Signature of person/bondsman posting cash bond. 

 

3. _____________________________________________, 20 _____ at __________am/pm  
 Signature of Correctional Officer or Witness  
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EXPUNGEMENT FORMS 
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ORDER FOR RESTRICTED DRIVER’S LICENSE 
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RESTORATION OF VOTING RIGHTS 
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GLOSSARY OF LEGAL TERMS 

 

A 

Acquittal – A jury verdict that a criminal defendant is not guilty, or the finding of a judge 
that the evidence is insufficient to support a conviction. 

Administrative Office of the Tennessee AOC – The state agency responsible for collecting 
court statistics, administering the state courts’ budget, and performing many other 
administrative and programmatic functions. 

Admissible – A term used to describe evidence that may be considered by a jury or judge 
in civil and criminal cases. 

Affirmed – In the practice of the court of appeals, it means that the court of appeals has 
concluded that the lower court decision is correct and will stand as rendered by the lower 
court. 

Alternate juror – A juror selected in the same manner as a regular juror who hears all the 
evidence, but does not help decide the case unless called on to replace a regular juror. 

Alternative dispute resolution (ADR) – A procedure for settling a dispute outside the 
courtroom.  Most forms of ADR are not binding, and involve referral of the case to a neutral 
party such as an arbitrator or mediator. 

Amicus curiae – Latin for “friend of the court.”  It is advice formally offered to the court in 
a brief filed by an entity interested in, but not a party to, the case. 

Automatic stay – An injunction that automatically stops lawsuits, foreclosures, 
garnishments, and most collection activities against the debtor the moment a bankruptcy 
petition is filed. 

 
B 
 
Bankruptcy trustee – A private individual or corporation appointed in all Chapter 7 and 
Chapter 13 cases to represent the interests of the bankruptcy estate and the debtor’s 
creditors. 
 
Bench trial – A trial without a jury, in which the judge serves as the fact-finder. 
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Brief – A written statement submitted in a trial or appellate proceeding that explains one 
side’s legal and factual arguments. 
 

C  

Capital offense – A crime punishable by death 

Claim – A creditor’s assertion of a right to payment from a debtor or the debtor’s property. 

Class action – A lawsuit in which one or more members of a large group, or class, of 
individuals or other entities sue on behalf of the entire class. 

Clerk of court – The court officer who oversees administrative functions, especially 
managing the flow of cases through the court. 

Community service – A special condition the court imposes that requires an individual to 
work – without pay – for a civic or nonprofit organization. 

Complaint – A written statement that begins a civil lawsuit, in which the plaintiff details 
the claims against the defendant. 

Concurrent sentence – Incarceration terms for two or more offenses to be served at the 
same time, rather than one after the other.  Example:  Two five-year sentences and one 
three-year sentence, if served concurrently, result in a maximum of five years behind bars. 

Consecutive sentence – Incarceration terms for two or more offenses to be served one 
after the other. 

Conviction – A judgment of guilt against a criminal defendant 

Count – An allegation in an indictment or information, charging a defendant with a crime.  
An indictment of information may contain allegations that the defendant committed more 
than one crime.  Each allegation is referred to as a count. 

Court – Government entity authorized to resolve legal disputes. 

Creditor – A person to whom or business to which the debtor owes money or that claims 
to be owed money by the debtor. 

 
D 
 
Discharge – A release of a debtor from personal liability for certain dischargeable debts. 
 
Discovery – Procedures used to obtain disclosure of evidence before trial. 
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Dismissal with prejudice – Court action that prevents an identical lawsuit from being 
filed later. 
 
Dismissal without prejudice – Court action that allows the later filing. 
 
Docket – A log containing the complete history of each case in the form of brief 
chronological entries summarizing the court proceedings. 
 
Due process – In criminal law, the constitutional guarantee that a defendant will receive a 
fair and impartial trial.  In civil law, the legal rights of someone who confronts an adverse 
action threatening liberty or property. 
 
 
E 
 
Equitable – Pertaining to civil suits in “equity” rather than in “law.” 
 
Executory contracts – Contracts or leases under which both parties to the agreement have 
duties remaining to be performed. 
 
 
H 
 
Hearsay – Evidence presented by a witness who did not see or hear the incident in 
question, but heard about it from someone else. 
 
 
I 
 
In camera – Latin, meaning in a judge’s chambers.  Often means outside the presence of a 
jury and the public.  In private. 
 
In forma pauperis – “In the manner of a pauper.”  Permission given by the court to a 
person to file a case without payment of the required court fees because the person cannot 
pay them. 
 
Information – A formal accusation by a District Attorney that the defendant committed a 
misdemeanor.   
 
Interrogatories – A form of discovery consisting of written questions to be answered in 
writing and under oath. 
 
 
J 
 
Jurisdiction – The legal authority of a court to hear and decide a certain type of case. 
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Jury instructions – A judge’s directions to the jury before it begins deliberations regarding 
the factual questions it must answer and the legal rules that it must apply. 
 
 
L 
 
Lien – A charge on specific property that is designed to secure payment of a debt or 
performance of an obligation. 
 
 
M 
 
Mistrial – An invalid trial, caused by fundamental error.  When a mistrial is declared, the 
trial must start again with the selection of a new jury. 
 
Moot – Not subject to a court ruling because the controversy has not actually arisen, or has 
ended. 
 
Motion in Limine – A pretrial motion requesting the court to prohibit the other side from 
presenting, or even referring to, evidence on matters said to be so highly prejudicial or in 
civil cases to determine the allowance of evidence. 
 
 
O 
 
Opinion – A judge’s written explanation of the decision of the court. 
 
 
P 
 
Parole – The release of a prison inmate – granted by the U.S. Parole Commission – after the 
inmate has completed part of his or her sentence in a federal prison. 
 
Pleadings – Written statements filed with the court that describe a party’s legal or factual 
assertions about the case. 
 
Pretrial services – A meeting of the judge and lawyers to plan the trial, to discuss which 
matters should be presented. 
 
Pro se – Representing oneself.  Serving as one’s own lawyer. 
 
Procedure – The rules for conducting a lawsuit; there are rules of civil procedure, criminal 
procedure, evidence, bankruptcy, and appellate procedure. 
 
Prosecute – To charge someone with a crime.  A prosecutor tries a criminal case on behalf 
of the government. 
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R 
 
Redemption – Delinquent taxes 
 
Reverse – The act of a court setting aside the decision of a lower court. 
 
 
S 
 
Sanction – A penalty or other type of enforcement used to bring about compliance with the 
law or with rules and regulations. 
 
Sentence – The punishment ordered by a court for a defendant convicted of a crime. 
 
Statute of limitations – The time within which a lawsuit must be filed or a criminal 
prosecution begun.  The deadline can vary, depending on the type of civil case or the crime 
charged. 
 
Sua sponte - Latin, meaning “of its own will.”  Often refers to a court taking an action in a 
case without being asked to do so by either side. 
 
Subpoena duces tecum – A command to a witness to appear and produce documents. 
 
 
T 
 
Temporary restraining order – Akin to a preliminary injunction, it is a judge’s short-term 
order forbidding certain actions until a full hearing can be conducted.  Often referred to as 
a TRO. 
 
Testimony – Evidence presented orally by witnesses during trials or before grand juries. 
 
Toll – See statute of limitations. 
 
Transcript – A written, word-for-word record of what was said, either in a proceeding 
such as a trial, or during some other formal conversation, such as a hearing or oral 
deposition. 
 
Transfer – The removal of a case from one jurisdiction to another jurisdiction within the 
same state.  
 
 
U 
 
Unlawful detainer action – A lawsuit brought by a landlord against a tenant to evict the 
tenant from rental property – usually for nonpayment of rent. 
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Uphold – The appellate court agrees with the lower court decision and allows it to stand.  
See affirmed. 
 
 
V 
 
Venue – The geographic area in which a court has jurisdiction. 
 
Verdict – The decision of a trial jury or a judge that determines the guilt or innocence of a 
criminal defendant, or that determines the final outcome of a civil case. 
 
 
W 
 
Wage garnishment – A nonbankruptcy legal proceeding whereby a plaintiff or creditor 
seeks to subject to his or her claim the future wages of a debtor. 
 
Warrant – Court authorization, most often for law enforcement officers, to conduct a 
search or make an arrest. 
 
Witness – A person called upon by either side in a lawsuit to give testimony before the 
court or jury. 
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