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Page 3 I 
T~E COURT: ... W~;, ar~ back h.ere to?ay 

after meetl~g :. a ~eek ago today ' and h~d an 

ext~nded pteientation ~f vari ous motions, 

~rid the Court ask~d fbr some extra time to 

. review thi ngs . t hat were still coming ·in ·at 

that time and w~ded through all kinds of · 

.stuff that has been · submitted to me which ·is 
. -

good, I guess, and turns out that what I got 

to ~ay today is mostly -- rather than a 

ruling on what we talked about l ast week, I 

think it's m6re advisory th~n anything else. 

So let's go over briefly some of the 'things 

that we talke~ about last week. 

We started out with a motion by t he 

defendant to exclude expert testimony aftet 

discovery depositions had been taken of 

experts proposed by the pla~ntiff in this 

case. It's difficult to exclude totaliy the 

testin:i.ony of such witnes.ses. For example, 

that · ~ennessee bpinibn involving CSX 

railroa~ that both sides talked abqut. some 

last week can be ~nderstaod! if nothing 

e1se, as . saying tha"t such experts are 

normally admitted and p ·ermi tted to testify. 

1 
i 

I 
I 

. ~ 

•• 
What they will say at the trial, you know, I 

Truesdel & Rusk Repo rt ing & Video 
!, • I 

(8 65) 450-9772 J Rusk@ Comcast.net . 

App:001 
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Page 4 

we don't really know y~t as evidenced by the 

fact that we had this additional affidavit 
I 

submitted after last '.week's hearing, and 

then this morning we had the opposition to 

that affidavit. I .suppose it's good to 

bring these . things out now, but in the 

· Court's opinion I can't make any definitive 

ruling about any of these people at this . 

·time. 

And one thing that bringing· it out 

now does do is allow them to correct and add 

to testimony, and of . course the trial is not 

set until March. We may have occasion to 

talk about this some more later on~ much 

ruling about these things other than to say 

that probably all these people will be 

cert~inly permitted to testify. You know, 

what exactly they say ia subject to I 
obje6tion , .I suppose, right be£ore trial and I. 

also during trial. I 

T'he position advocated by the 

defencta·nt that you all can just _go ahead and 

exclude such evidence if it doe~n't prove . a 

I 
l 
I 
I 

Truesdel & Rusk Rep,orting & Video '(865) 450-9772 .. JRusk@Comcast.net 

App. 002 · 
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· case. right now is :] ust . one ;approach,. as 

pointed . oGt in .some o~ the opinions 

S:Ubmi t ted to me in connection With thi S 1· and 

·also things . we just obviously know. 

If .at the end of the plaintiff's 

~roof or .anybody's proof something is ncit 

proved, the court· can clear that up during 

.·1 tbat · point . ofi the .trial. But for · right now 

nobody is ·exclud.ed. as requested last week. 

.· 

Then we had talked about 

depositions from other cases. Pla i ntiff 

·made a motion to have these th~ngs d~clared 

ad~itted in this trial. Defendants .made a 

motion to have these things excluded. I ':rtt 

riot . iuling. absolutely or definitively .right 

now, but in ad ad~isor~ · sen~e I . will tel l 

y6u that it's· unlikely in my opinion that 

such depositi'ons would be admitted into .the 

tria l . We a~e here · to try this case. When 

w~ s~~rt taiking ab6ut other trials, other 

plaintiffs, other situations, whatever the 

admissibility. of a · depo\;lition . is, it's 

generally outweighed by problems with 

confrision and distracting the jury and just 

simpl y wasting time' . And what has been 
'· 

- T,ruescjeft.. & Rus·k Repo:rtin9 .fl Video · .. (865) 450-9772 · .. J Rusk@Cc;>mcast .. net 

App.003 
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30 percent. to be honest with you. 

'. : ,f.i~t~~·:, f.!O p·~ ~ ]:. in,..~:~ - ·~ " · t;;~~·:tq.'ti,gl:C ·2·5·;·. a:~·a 
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through 7 on the ground of hearsay, and the 

reason we made this objection, Your Honor, 

is because in this case initially it was 

believed that thi~ man had thyroid cancer 

and thyroid cancer is something that is in 

the literature believed to be. related to 

exposure to radiation, but as it turned out, 

15 

there ~s no evidence of -- and there will be 

no expert testimony of thyroid cane.er and 

apparent~y he did not have thyroid cancer. 

In here, the -- they are talking 

about Dr. Manning's hearsay statements to . 

him about thyroid, his thyroid when. in fact 

it's not a part of the · case. And if all of 

a sudden the jury hears thyroid and thyroid 

cancer in this :part of .the -- in thi~ but 

the rest of the case there's no expert 

testimony on it, they might think that he 

has, one, has thyroid cancer and, two, it 

may be related to exposure to radiation 

which is not supported by expert testimony . 

MR. SHAPIRO: Your· Honor, it's 

Truesdel & Rusk 

App. 004 
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appropriate because it was abnormal and it 

was part of his cancer treatment and it's 

simply a recitation of the type of care that 

he · had. It was· a . necessary test because it 

was abnormal, they ~ere monitoring it. 

No one in here says he had thyroid 

cancer but he had an abnormality so we say 

:l.t•s appropriate. 

MR. BAKER: Then he asked about 

Dr. Akin and Dr. Akin is not going to appear 

as a witness nor has he been listed as a 

witness by anyone. It's kind of like he had 

corns on his _ feet, something like that or 

epicondylitis of his elbow. Just doesn't 

have -- it's misleading to the jury to start 

talking about thyroid cancer. 

THE COURT: . Well · - -. »that 'would . save 

a· .. wti.ole 'miriute . in .the ·course of ' the tric;tl s 'o 

·we:, il 'mark' that : out ' ..;:_ it really doesh' t 

have anything tb ·· do :with . anything:_. ···. 

Next one is 29 --

MR. SHAPIRQ: . So yoµ a;re upholding 

theit o'ne, Your ·Honor? 

THE COURT : · Yes, yes, le·ave that 

out. 

Truesdel & Rusk 

App.005 
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e .. 
DEFENDANT CSXT'S SPECIAL REQUEST NO. 16 

FORESEEABILITY 
ZOiO OCT 2 S A I l : I 8 

You have been informed that the Plaintiff contends the Defendaq?1W,<l~'9-li~lige11it f/1 r.~hat it 
I_,, ,I i1tl·:ti ,t.l . UJ,,, I 

. failed to e~e~cise reasonable care to provide the Decedent a re<J.Sonably s~ £1~h~ lrP ~~i~J:ki\06~k, 

which Defendant denies. Furthermore, you have been instructed on the meaning of negligence and 

that td receive any verdict, the Plaintiff must show by a preponderance of the evidence that the 

Defendant was negligent, that such negligence was a cause, in whole or in part, of the Decedent's 

in~ury, artd that the injury an.cl damages for whl.ch the Plaintiff seeks recovery in this action resulted, 

in whole or. in part, from the Defendant's lack of reasonable care under the circumstances. 

However, in order. for the Plaintiff to prove negligence under the Federal Employers' 

liability Act, the Plaintiff must still prove the requirement of"reasonable foreseeability of harm." 
,. ~ 

This means that the Defendant railroad, through its officer;, agents or employyes, using ordinary 

caution and prudence, should have foreseen that some injury would probably arise from their acts 6r . 

omissions. In other words, the Defendant's duties are determined by what is reasonably foreseeable 

under the circumStances, and by what, inthe light of the·facts then known, should reasonably have 

been anticipated. The Defendant cannot be found negligent for failing to guard against a bare 

possibility of injury, illness or disease. 

Even though there may be ex~eptions, one is not ordinarily considered negligent in respect 

to acts which conform to a common practice that has existed·for years in an industry without 

resulting in an injury, and that has nothing about it which at the time shows .a lack of due care. It is 

~ot likely that the law will find the great majority of the people who use a certain substance or 

product for long periods of time to have all been negligent since ordinary care at the time is all that 

the law requires. 

In determining foreseeability, the point of view to be takeri must be the view at. the time of 

28 · 

P1061 App. 006 . 



;· ·e. 
the exposure which caused, if it did cause, Decedent's injuries . What is now known about asbestos 

. or diesel exhaust or ionizing radiation is of no consequence in judging whether or not the .defendant 

' 
acted with reasonable prudence at the time Decedent worked for the railroad. Likewise, you must' 

not ~orisid~r this case with regard to what would be today's ordinarily .prudent conduct. You must 

. . . 
measure the Defendant's conduct against the actions of ordinarily prudent men during the times 

when the .Decedent was allegedly exposed to asbestos or diesel exhaust or occupation_ally induced 

ionizing radiation. 

·Aparicio v. Norfolk & Western Ry. Co., 874 F.Supp. 154 (N.D. Ohio 1994); Aparicio v. Norfolk & 
Western Railway Co ,, 84 F.3d 803, 814 (6th Cir. 1996); Gallick v. B&O R.R. Co., 372 U.S. 108, 
117 (1963); Rubley v. Louisville & Nashville Road Co., 208 F. Supp. 798 (E.D. Tenn. 1962); Ellis . 
v. Loisville & Nashville Railroad Co., 251 S.W .2d 577, 579 (Ky. 1052); Richardson v. Missouri 
Pacific Railroad, 677 F.2d 663 (8th Cir. 1982); Lessee v. Union Pacific R. Co,,, 690 P.2d 596 (Wash. 
App. 1984).57 Am .. Jur. 2d Negligence, Sec. 77, p. 428: 

ACCEPTEP 

REJECTED 

MODIFIED 

WITHDRAWN 

OBJECTION 

. ' 

29 

P2.962 App. 007 .. 
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. ·. GSX Personal Protective Equipment 
- . . . :· 198,7Catalog .. ;~ - ..... ...... ---

Some mettods you might use indJJde: 
EduCilltlng emp'°fHS on 1he serb.Jsness ol potential ~ 

Enforcing the use ol protective •guipment by •mployHS and disCipline where regui(!d fgr 
lai\ufe 10 uu protective •quipment, depending on !he op!~tion exposure or environment. 

Enfofdng tN use ot protective equipment by visit.ors or othef p.rsi:nnel who may bt in an 
,;r.~ where us. of s:uch equipment is necessary. 

S•TOmbm tmdmu mu st be 9i11en o:imP!.ete instructions on h prcper ue and CV! of au 
P'f'SOfllilll prctedive eguif)'!lent. Wrthou1 lf'lis instruction, protection ,.;,1 not be tulty efftc'".M!. 
Thoraugh training sessions rnust be ccnaucted at the bme of inilW iuuarw:e ot ~ment and 
pi1ricdic::ally reinforced as ltl• need atises. 

App. 009 L 
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Radiation Transport Regulations 
and Railroad Compliance Issues 

• 49 CFR 174.715: 
Each car used for transporting low specific 
activity radioactive materials .. . in carload 
lots .. . must be surveyed with appropriate 
radiation detection instruments after each 
use. A carrier may not return a car to 
service until the radiation dose rate at any 
accessible surface is not more than 0.5 
millirem per hour and there is no 
significant removable radioactive surface 
contamination .... 

49 CFR Part 174, Subpart K- Detailed 
Requirements for Radioactive Materials 

(October 1 , 1980) 

§ 174.700 Special handli_ng requirements 
for radioactive materials 

(f} A pe.rson shall not remain unnecessarily 
in, on or near a transport vehicle 

containing Class 7 (radioactive) materials. 

App.012 
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·.:.>.. .·. .. .. \. .. 
okay." Ii~~,q ma11y grandchildren ·do . Q. 

. .. 
\ ~ ... 

.. •• . . of, you ~h~ve? 
~ . ; '. ... . 

-~ ... : 

• , 1.· 

•.:.; ·.·' A. ·, _., 
';. ':· ·· 

.. . Q . So whe~ you go't ·married, your 
••.• : .. • j · .;' .• ••• ·:.,1 · · •... 

)i.ti~pai1a·was working ·~a.r · the railroad. 

A. Yes,. he was. 
. • ": • .j 

·Q. Do you know what his job was? 

A ·. Swi t~ti~~ii: I thin.k ~ 
Q. Okay. 

\ 

A. 
' .. 

I thfnk when he first went; · tho~gh, 

. he was s~me kind ol '" an opera tor. 
... ' - .. 

Q. nl.d know much about his work? 
... 

you 
' ft;:,1·;':' .1· .• .. 

A. No, not really, not all tha.t much. 

·I ·just knew that he·, you kn~w, switched cars and 
: ,, .. , 

· took · therri to dif fer~tit places ·: 

Q. And .he worked · regulaFly, didn't he? 

· A. · Yes~ he did. 

Q. And was .he faithful .to .his job? 

A. Yes, · he was. 

Q. He liked working for the railroad? 

A. Yes. 

Q~ Did you know he was riding in these 

23 gondota 'cars? 

24 A . I'm not sure if I did or not. 

25 Q .. Okay. · You have peen to the West 

Truesdel & Rusk 

App. 018 
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Anne Payne 

1 Knoxville Yard before: 

2 A . Yes. 

'3 . .: Q . l)own by the uni-versity down there . . 

4 A. Yes . 

5 Q. Have you ever been to Witherspoon 

6 junkyard? 

7 A. I have driveri by there. I k.Ilow 

. . 
8 ·approximately whe:r;-e it is. ·. v· 

9 Q. . Okay. .. Now, you heard the opening 

i'o statements, and you heard a lot . about smoking. 

l';l,. Your husband smoked when you first 

12 met him, didn't he? 

13 A. Yes, :he did. 

14 Q. Apd he smoked up until when? 

15 A. up until; .19aa. 

16 w:p:at .; happen~d . in i'988? 
. - • • 1• . 

17 A. our first grandsqn, · B;l..ake, was 

18 born, "an.d he promised our .. daughter that he would 
.· : ·,·', 

19 qti.it when . he w~13 born . . So November · ~6th · is when he 

20 quit. :. 
>:, . . ": ': 

21 Q. He .quit t~a~ day . 

22 A. Yes . 

2~ Q . Y9u remember that. 
. 1'. . ·~ : . 

24 A. Yes . . : 

25 9· Because that '.s when your. grand,son ,_,:, .. 
~ ·. ·~·. . ·.:-; : ·•. . .. '. ::· ... 

!",,' -.-:·.- . ~ ... ' . ·~ .. ,:.. , 

·"··;<: ..... · ·· ..... .'~;" -""·· . , .... , :_ .. _-i:rruesdei /, ... . ·Rusk 
. ... : ·.· .. · ·· .. ·: .::-l 
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Arine Payne - Direct: 

expenses for "his treatment? 

A. YSs, sir. 

Q. What is the total of :that? ·-

A. $587,903.38. 

MR. GILREATH: We. offer that as the 

next exhibit . . 

(Exhibit 70 received} . 

Q • .. ('BY MR. ,GILREATH) So after his .. 
\ 

diagn91?is i~ '.05, he· lived until 2010 . . 

. ' He put up a.pr~tty good fight, 

didn't he? 

• A. Yes, ne did. · 

o.· Y9u ~ were. right there with him the 

whole. time . 

A . . Yes. 

Q . .. ·you. ·gave him support. 

A . Yes.· 
. '• .... 

Q; . 
· ... . 

.As y~µ . always had~ . 
. . . . . . 

,;! 'i ~. . ·~ : . : .• .• :'. • '1 

Yes , · 
~ .. ~- . 

· •: : .... ·:.: . .. ~ _., ·.· . ·, 
· MR. ·G::r;LREATH: You may ask. 

-.. · :, 

.• ... ' . : . . .. .· . , . :_ .. •. ~ : .. ·. ,· 

. MR . B~R: 
... 

' ; 

Thaz:ik you, ·. Counsel. 
•i;•,• . .-· .:: .· . ·· ,. ·; .. . .":" 

ckoss ~EXAMINA.r~oN .. , . 
•. ·' • . \ . :: . j'' 

: ~y MR. BAIG;R: 

. , sr. Mrs. J?ayne, as I've . expresse~ 
•:·~· ' ' ~I, : : • • \.'.': : •: •I : 

bef~re, I 'm so sorry for your .. loss. 
, • • , • , ~ • ' , I• , 1 • . • , t .. ' 

'• I• .~.• 

' .·: .:: 

, I I 
1 

;• ,;; '. ~' ·:.. • 'I 11. ' . ·' ' .. · ·· T±\ie·s ae 1. , &: "R:usk -· . · 
. : :; ~- -,,. .••. /, :' " ! .~ '.;. ': •. 

'· . i. .. ; .. ·App. 02·0 \.- :·· ~ ·: 'l" :· · . . . . . 
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Anne Payne - cross 

that, based upon your ·obserya.tions, when he was at 

home. he would smoke . .. 
, · 

A. Yes. · 
~ . 

Q . And when you all ' would do 

recreational type things, he would smoke. 

A. Yes. 

Q'. And based upon your observations of 

when you were with him, he would smoke about a pack 

a.·:. c;iay, give or take . 

... ; A. I did~·t keep . u~ with how many he 

smoked. I just knew he smoked. 

Q. Okay. · Do you recall telling me 

before that he smoked maybe a pack a day based upon 

your observations? 

A. I probably did. 

. Q. And you don't kriow if he smoked at 

work or not, do you? 

A. I wasn't ever with him at work. 

MR. BAKER: Okay. I'm not going to 

ask you anymore questions. 

THE WITNESS: Thank you. 

MR; BAKER: Thank you so much. 

THE COURT: Anything else? 

MR. GILREATH: No, Y:our Honor. 

THE COURT: You may have a . seat 

Tru·esdel & Rusk 
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App.021 



1• 

1 • 

• 
. l 

'. l 

.:::~ 

:·, 3 
·,.,\. 

. . . ~ 
·{ ·~ ·i. 
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. io 

. ,.. i? 
·~ .. 

. :£~ 
;· ~ . 14 

::i 7' 
i 

. .. 
-,, 

!: 
i · 

:.· t 

. ,. .. . ~: ' .. 
.· .... 

', i ' 'j 
l 41 ,, 

1 -:· ·.· 

;· ~in:s:t~bA ~ayB~ ~, oi:t'.~ct 

"t~Y~r·. · · i·~·~ '~ 
·.~ .· .· ' I ./• 

. '" \:I. . •.• :·. · · 

' i. ·.' i · : -· 

. ,. _, · . .:r:.;j .. : 
''i~ t . f, /f: 
. : : 'r''~ 

1 I ; i • 

. ilhat ~e~~: di'a yo-G f .irs:t: gg to work 
'iii '"ii·· 

Q . . 

· · fo~· .:£he. 1&N: ·R.ailr·o.~a? ~ 
.. : '. . ~ 

·.: · .. 

. .. ;· ~ ·- : . 

. A. 

• ... : 

..... o. 
. . - . 
! . ••· •• · \ · ... 
· : workin~ for . ·L&N? 

':,"-''•': .:·:·.: ·· · , . .. ~ 

i96'~ . , . 

H6w bid.::~er.e you :w}?.en . y.ou started 
. : . -. 

. .. · ... . ... · ·, 

• ·.~ . . ., ·.. : ... : 'l·;_·.~ .• . . _ ...... · : .... ; : 

'A . ·· · TWenty .. 

Q. · ·sij : f:li~.;:·. t&k ·~v~~t~~1iy' becon~~ cs~i'/·· 
... ,·~:. , • ''·.' " ;:. J.·C • - ·:rt .: g~~·aUS~ ; st£~ . · ~nd then e's~ • 

,, 
·i : ~ 

: ' 
I , , . 

'. I ,. . 
. r 

_! : 

... 
' · A. 

~- . ' .A. 

;: , .... Q ~ 

. ~ .. 
A .. 

. ·;.··· 
..~ -~ .. '·• ., 

. . ·. 
t c\'ic:L 

~ · .... i ~ : . 

• • ;,' ' •• : ~ ... ,4 ! ' • . 7: • . •• l • 

·what year d.ld ·you :retire? 
l . .. . -~ . 
2003. 

How many .total years did you work? . 
.... . . .· .· :: . ,' ' · .· · . 

Forty-on~. 
• • ~ . ·:· • o:r::o •.:· •• l." .·. 1 ' - : . ." · ·• ·:' , .:. ::-.·· ' 

. . ;~ ': ··' ..... ';" .. ', . 

Q. . W!:i:at-,posit:iqns .: qid ·you hold in 
' . ' i 
. • , '• I . ., 

: .: th\:)se ·fortv .-one ',. ~ 
'·~ . : . . 

yea.:.-:.s? . 
., . 

''. ·! . ~· ·:r A. · I started out . as an agent, operator 
; .• 

:19 . : . in: "the: non-tianspor.tatio~ : department. · 
• .'· ,·l,. 

... Q. :Did· you keep that·· job about· a year? 

r "ki=:Pt it from April 20th to 

22 . .; · Novemhe.r 9th of the 'same year : 

2 3.' ··~ · 

2-5 -. 
I 

Q . 

, . • I 

A. 

~~'--;-• .._.~,;:·_. :.:.1 ----------

. . 

And then what pos:Ltiondid · you, get . 

.I · transferred to · the transpo:ttatioi.1 

·· · .. ·. · .. ·:· 

Truesdel ~ · Rl,ls~ 
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• :·. . 
Winston Payne - Di rect 

' • ·t ;· 

.. . . . ' . 
:1 d~parttnent . 

:2 . . Q. ~hat job? · · . 

3 A . . s~ltchman" 

::4 ' Q. wliat types of . do switchmen 

.. 5· . handle· -moving trains . around? 
.l : 

6 A. Yes. 

.. 7 Did you alsc work' as a brakeman? 

. , A. · Yes, . ·1 did . 

. 1·. 9 Q. And did you · also work as a freight 
. ~ · . 

' cotiductor? 

11 . . _,A. A freight conductor , no. 

12 Q, qkay. Tell me the different jobs 
.. i , 

you· ,qiO.. hold in transportation . Did I cover them 

14 all? 

. ·15 A .. · switchman, switc::h .foreman, and 

i"6 brakel!li:l;n. 
: . 

).J 
., 

Q • . Okay: . When it got .to . be 20.02/2003. .. ··. '. 
:.• 

., . 

18 and .. j'O~ had_ .forty s_ome _years with the railroad, did 

. ';. 

26 

2.i 

., 

25 

~ . . ., 

you cie9id_e to retire · ·voltirit~i:ily? . , 

····. i. · 

·Q. 

' J . 
. married? · 

. . 
" . . .... ~ A. ... :- : ' 

A; 

' ···,, :,.: .. · 

'' : I ,., • '•' " ; .~ · ,°' "!':, !~ 
~-, · .. - ·.•:·. -:--:·~. ~· 

Yes : 

At the time you .retired, . were y~u. 

Yes. 

Arid ' ·~l).at is your wife's name? 

:' .. 

Truesdel . & ~:usk - : 
.. ' • 

: '! , • •• :: ~ •. . .·• 
· -: .. -... .. 
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' .. • . 

Winston Payne - Direct 
. . .. t 

you said you -·had two adult children.- Do you have 

grandchildren? "''· . 

. ·A. Yes. 

Q . How many? 

A. Six . 

Q. Do any of them live ' in the 
. . I 
Knoxvi,lle area where you get to see them? 

A. All but one . . 

Q. Did you start spending time with 

your g.ra1idchildrep. after you retired? 

A. Yes . .. 

Q. I want to turn your attention to 

the fall Of 200S I ·~0 this lS , about a little over two 

. years a,fter your retirement; right? · 

A.. Yes. 

Q. Did y0u go :to see your family 

d?C::to~:.:- Dr. "·;Manning during· 0c_tober . of that year? 
·•,. 

. A; I ··did. 

· -.·: >"< 6':" _:,-:.-; · weie you suffering any unusual 

: proble,tn? 

A. : J~s't trouble breathing a little. 

Q .. What did Dr. Ma_nning do after 

.· examining 'you in October of 2005? 

A. 
I . ' . ~· '. . ·•' . : ... ' . . • • 

He took .an x-ray of my lungs . and 
.. 

· tol,d me that there was a large rri_ass .· of some kind . 
. : · ~ '. 

\ .... Truesdel & Rusk ·· . .. · · .. 
. . 
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Winston Payne - Direct 

Q. Did you also have any blood that 

you had coughed up? 

' A. ~o. 

. , 

Q. What did Dr . Manning tell you about 
····. 

that mass, what did he . tell you he wanted to do or 

presc·r -ibe? 

A. He wanted to send me to a pulmonary 

specia'list. 

Q. A. pulmonary spec i alist? 

A. Yt;;s . 

.o. Anc:i did he a6 that? 
.~. . . 

Y·es·, ' he ·did . A • 

Q. who did you go see? 

A. Dr. Brunson, B-r-u-n-s-o- n. 

Q. Did Dr ·. Manning also have you· see a . 

Dr. Kerns soon after o.ctoper 2005? 

A. Yes. 

Q~ And what type of doctor is Dr. 

Kerns? 

A. He 1 s my onc<J_l ogist. 

Q . Did one of those doctors order 

wh,at•s called a bronchial brushing inside your 

. throat? 

A. Yes . 

Q. Did you a l so iri O·:tober have a lung 

· · Truesdel & Rusk 
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· . . 
Winston Payne - Direct 

. b~opsy; done; ·did they do a lung f ~_opsy? .· .. . \ 

A . Yes. .. .. 

Q. How is that procedure done; do. you 
' 

remember it? 

A. Yes. 

Q. What do they do? 

A. They put you to sieep and run a 

tube do"'!Il your throat and a camera and they take 

what they . call brushings. 

Q. · In :November of 2005 did you also 

have ah MRI and a PET scan of the brain? 

A. Yes. 

Q. Did Dr. Kerns explain why they 

· wanted. a brain scan? 

A. Just to see if there was any cancer 

showing up in the brain. 

Q. Once all the testing was done, what 

did Dr ,. Kerns tell . you, that's the oncologist, what 

did he · tell you that he found? 

A . That it was a non- small cell 

carciAoma. 

. Q. Did Dr. Kerns tell you what medical 

ca~e h~· wanted to do after he found this carcinoma? 

A. Yes. He .talked with my radiology 

;: onc.ologis t; . 

Truesd~l & Rus k: · 
. I 
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Winston Payne - Direct ,. 1 asbest.os. 
.. • . . 

~ow did you first l earn- that . 2 Q . 

-· 
~ asbest9s was toxic; do you remember? 

4 A . It started -- the media started 

s t ·alking abo\i t ~-ii the asbestos, ~il kinds of lung 

6 diseas·es and everything I and they Still do• 

7 Q. Let me talk to you about the 

-8 - · cabooses. There were· a couple of pictures which we 

9 . . -- I haven't held them up for the video yet, but 

lS there's a couple of cabooses here _ 

'ii D'id you ride ·in cabooses during 
" 

l~ your career with L&N .or CSX? 

• l3 A. Yes. 

14 Q. Was 'there a time after which the 

15 cabooses were not usea ' anymore though? 

16 A. Yes·. 

17 Q. When was that, what decade was that 

18 that they stopped using them? 

19 A. That was in the '80's . 

_20 Q. So let me talk to you about the 

2L '60 's and the · '70 's up until they stopped using 

22 cabooses. Wer~ you aware whether there was ever any 

23 asbestos inside the· cabooses themselves? 

24, A . Yes. • 2s q . And where was asbestos? 

1 ! 
_Truesdel & Rusk · 
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Winstori , FaYn~ · ,,-:; ,: Dj~:i;:~ct ••• ·#·'".!,' ·3~. . • . 

... ~' . . . 
- :•: .. 

rt was on the water pipe and the 
.:'\ .· . . ·.,. l.1.' . .. ... ... , 

heat s:hield tliat , ~s in behirid~•·the ·atove. 
. ··.: . . ' .. ' - , · 

Aii'd. ~ what ~iias tliere a 'stove in there !•. "Q. , 

for? 

To stay :warm in the wintertime. 
, . .... . ·o·-.· Sowas the stove running? 

. .' ' .. · 

·A. Yes. 

Q .. And why would a worker like 

: ... . 
J .... ~ 10 

. ; That's where the . 'flagman and the ,· ;.. . 

conduc¢or rode was . on the caboose . .. , 
. ; .. ~ 

.,· t' ·. witen· you· ~~~e ~·ia1ng in the caboose · ·'· Q·. 

; · did Y.ati· · ;so~¢times · h~v~ · duties" t~ watch out? 
. J • • 

14 A. Yes, protect the rear of the train. 

15 - :Q. What ·was the condition 'like of the 
'-

16 . insulat:i,.on, the asbestos - insulation that · you 

1,7" observ~d? ' Was it in ·goo'd condition all the time? · ·· 

18 The water pipe -- the water pipes 

1.9 . that came in, they were all wrapped in tape, and I 

20. d~.dn' t ~ see much of it being frayed. We had - -

21 becaus'~· they were quite new caboq~es when they firs t 
•·. 

22 when. ·we first· started . using the bay windows .. 

23 Q: . Did you see ceiling insulation in 

24 the cabooses? 

A. . No, I didn't. 

Truesdel & Rusk 
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Winston Payne Direct 
. ' -"'~ ... ' .. · . 

1 Q. What about back in the ·-- I asked 

2 you about· ·engines. Did .you ever notice whether 

3 

5 

6 

7 

8 

there · was any ceili~g insulati?n in. the engines? 

A. I never noticed, no. 

Q. What other places that you worked 

do you b~li~ve there was ~s:bestos as far ·as 

buildings or things lik~ th~:t '? 

A. 
' .·. ·:· . : . 

Well, the oid round house had pipes 
• •• 1 

9 running ali around it, .and it was asbestos insulated 

10 too. 

Q. Okay.. . What year - -

12 ~ .. · · I would only be -- I would only be 

13 in it of the mornings when I went to get the 
•' 

14 engines, you know, just ten or fifteen minutes. 

" 15 Q. 
. . 

Give me an idea what period of 

16 time, over what number.--, 

17 MR . .. BAKER: I d.l.dn' t quite catch 

18 that. Ten or fifteen minutes; is that what 

19 '· he "· sai'd'.? 

20 THE W'rTNESS ': Yeah. 

21 Q. (BY MR. SHAPIRO) Ten or fifteen 

. 22 minutes in the round " house "when you had t~ ·get. your 

: engine? 

24 

25 Q. And give me the t i me frame from 

Truesciel & Rusk 
·' ,: .' 
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winsto;1,I . ·pa·rn~ ,,£' . · . D~~: ... ~_c_t___, ...... .......,,~ .. ,;,.; .. ~~,'.!~·"-." -:· ·~--...-------...:...,....,..; 
, ~ ' • f. i .' • ·' . . ... . ~ · ~ • • .• : ·, \ I , 

you st2lrt.ed i~ · t~e ::- ·~:a.ri.Y ·' 60 's. . H<?w.'·long was this 
• '' • I I .; • 11• ·'. • ~~ • 

'. round :tiot.lse" 'f'h~r~~?: 
·.·.·<:'"· . • 

A. ~ili the 1 S0 1 s, I think . 
• ' • •, I I ·· , ' • : 11 • .~ • ' '! \ ·,\ 

. " 
Okay . 

.·. ·,· .· 
I 1 m.: not · ,sure when they tore it 'A" . . 

down. 

Q. I.r..· ·the r~urid: hou~.e, for folks that 
: .. . : . ~.. . 

aren I t,.:,.\~O:'.°king for a :;r:ailroad Or don It know .the , 

railro~~ · industry: ~e~~ · th~ie engines in there? 

·.;· -:.·. •' . :: .. : 
~.~~ 10'. 'fl! " ~ Yes . 
. ;.'·, :j. 

jj· 11 
' · 

-.. i'.. 
i4 " ;· 

16 

17 

. ~ . . . 
'Q .. 

. • , ..... 
· w~re · t'J::i.ere workers repair in~ · 

. • ·:: . ·.t . • • ~ ,. . ' 

engine~ ' lii there? 
: . ... ~ • ... • • p 

: : 
" ' 

'· 
A .. 

Q. 

A. 

Q. 

:. :•:''• 

' .. 
Yes. 

ka i.: he~-~ was· ·_ - did you al.so 9 0 to 

Yes .... : . ,., . " 

And· .why would you go to a . railroad 

is : sh.op a~ea? · . 

;;?:O 

21 

22 

2'3 

24 

25 

r' " 
A. The :car shop. To ·t;.alk to the car 

. man to· s 'ee what tracks .they wer~ going . to work or 

what -- when they were ' going to work them so that I 

> 

· · could :t:·igure my·. worklqad · '<.mt. 

Q. Was .that something you did on a 

' daily basis when: you did· work in that. area · or not? : .. 

: ':p._ •.• . .Yes. 

T;ruesdel & Rusk 
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. :··. 

Q. How long would yo~ · be in · those 

shops, just to st"op. and talk ~ to folks about that 

A. Yes. · Fifteen or twenty minutes . 

Q . Why·_ do you beiieve there . was 

A. You could see it on the pipes. 

. Q. Did you ever se'e workers I you ·know I 

handling ·-asbestos ·or replacing it? 
.. . 
A. Well_, they were handling brake 

., 

shoes, they were handling brake shoes . 

.. Q. Let me switch g·ears back ·to when 

you w_e~e' riding 'in ~abooses. I •ve got a picture 

here of a caboose. 

MR. BAKER: · -May I ask where that 

·- photograph, that caboos.,e' is .located? · 

.f".'IR. ~HA~IRO : I don' t know where 

it ' s located, but ~r . Payne identified it .. 
. .. . . 

.,,. · · MR. BAKER: It's a nice looking 
: ·'::. ·. . : ·...... . ~ ,. 

c:aboose. 
\ ... : ~ . ' . 

Q. ·(BY MR. SHAPIRO) Mr. Payne, is this 
··1' •• ··. : 

an exainp~e · of a si,m~la:z:: , _type of .c~bqose to ~?e type 

· 'that you ·operated when ·you were working for L&N? 
..: 

'A. Yes· · 'it is. 
·, I ' ,·.:·· .:. - ' 

.. Now, __ you said you had duties .. when 
,,, f I ' 

you rode a .. c:aboo13e, and ·was t.ha!: one· of the duties 
: • ' .. ' . I , ; ' .' • ~ . ·' • • , ~ . : 

. :'Truesdel & Rusk 
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to obs.erve? · ·· · · 
.;. 

A. Yes. 

Q. Di~ you have to look out the. window 

or just basic~ily keep an eye along the window? 

A. No, you looked out the bay window. 

Q. Okay. Were those cabooses air 

condi t .ioned? 

A. . No. 

Q. When you worked a caboose, would it 

sometimes be on a fairly long train? 

A. Yes. 

Q. And did you work on trains that 

left Knoxville and went toward, where did you say, 

Etowah or Corbin? 

A. Etowah to Corbin, Knoxville to 

Corbin. 

Q. ·okay.. Did any of those trains 

well, let me ask it .. tpis · way. You talked about 

brake shoes. What does . brake shoes .have to do with 

_you riding in a caboose, .anything? . 

A. Well, when we came off the · 

mountain; the engineer had to have the brakes on 

· probably fifty percent of . the time, so the smoke and 

dust from the brake shoes would come right into the 

caboose: · 

Truesdel & Rusk · 
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1 Q. So from the c~r\ ·~mmediately ahead 

' 2 - of the ·caboose brake shoes? 
. '• . • . 

3 A: · The- whole train would be smoking, 

4 the wb,~els, yes. 

5 Q. Was there enough smoke that you 

6 . could see it? 

7 A. Yes. 

8 Q. Would the dust get inside the 
·.: ' '-. 

9 caboose? ._ 

10 :- A. Yes. 

J,l Q. How do you know? 

:12 A. Well-, you could see it, especially 

13 when - - sunligh,t ,· bright sun1 ight. 

14 Q. aow do you know that smoke or dust 

15 · was from brake shoes? 

16 A. Because: there -was no other ground 

17 .. dust or anything -unless it was the ballast, which is 

18 white. · 

19 Q. Would that dust land on you? 

20 A. I'm sure it did. 

21 Q. Did you ever observe it on your 

22 clothing? 

23 A. No, I didn't. 

24 Q. Could you see it in the air? 

·25 -A. Yes I you could see it in the air. 

· Truesdel & Rusk 
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· {° . :, . 

Winstop Payn~ , ; :-.... b .ir!=ct ' · . ~ . .. ·l ·t : •\1 
; , .. • ,: ,. .. 

1• 
. '· 

:l 
·' 

.. 

. ,; 

~ow, ·:r ~ant . t .o .. turn your attention 

~:·. t 'o h~ndling cars 'fort the t(?p~~c of asbestos here ; 

bid y~~- ev~~ work. on ''cars that you •: I -
. ~ '· 

·' :.4 believ.e · ·· - train cars .that may have · had asbes_t, os 
I . 

. ... : . . .:· ... ·- :· 
,, . s· . s:cl';·ap d;!l :them tP..a_t you·. tr.3,nsferred . to any place_s? 

6 A. Yes. 
... ~ 

i I 

7 Q . . And what type of cars or what type 

of car;go ·do you bel.:i.ev~ you ·trans:::Jort~a · that may 
t.: . 

"fl ,,: 9 
. ~·. ':~ ; . • • •. , , , r . , 

hav~ · h~~ · ~~bes~o~~ -
···.: " '•' ' •, t' 

·'· 
. ' tJ. -1 ::i ,, ~ . .. ~ 

N 0 0 : \ ~_.! ! 0 ~ 0 
·, .'. 

scra~ ·-metai .. that the loc;::al had A. 
. · ..... ~ .. 

hroughi.: in· from Oak R_idge .going to Withei::spoon Junk 

Company . 

• .·:i3 Q . . · .... ·And · ~here is the wi therspoon 

. 14 scrapyard? · 
'l '• 

. A. over in Vestal . 
- '.: • 

.. :· Q . . · :How,-·do you know .there was . asbestos 

'17 in the cargo? 

A. It was up on top of the c;::ar, you 

l~ could seethe pipes. They just jerked out the pipes 

· 20 · ~nd st.lll ),eft them w·rapped and all that. They 

21, ·stil:f: . had .the wrapping on them, and it was asbestos.· 

22. : ·Q. Well, were you ever ar·ound those ,, 

· ·23 : _pipes?· · Where were you located in relation to these 

• 
24 a'sbestos pipes? 

I 

A. Well, I was ·riding in the car with 

Truesdel & Rusk 
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it. 

Q. You were actually in an open car 

with the ashes t 'os pip~s? 

A. Yes . . 

Q. Why? 

A. I had to protect the rear of the 

train when we· shoved to Vestal. 

Q. .I'm going to-- . I've got some 

pictures of those cars: I'm going to get those out 

in a moment though . : 

But before I .-leave this topic, did. 

. you have any other job~" that y9u worked besides the 

railroad that you believe you were exposed to 

asbestos at? 

·A. No. 

Q. You were how old when you went to 

work for the railroad? -.· 

A. Twenty. 

Q. When .you worked -on these engines 
· .. . . ·.. . . ..,} 

•.:,: 

that you described, and we had you look at them 
..... t • ' •• : °'j· • ~ · 1, 

, earlier, and we 're talking the ' 6 O ' s, the 
• • • • •·· : .. ) ::. • .. ·

1
1 : ' • : .. • ·: ',' : -, : ... · ·.i ."; ,, • •' ' I. , 

' . 

'70's, the 
. ,· . . . - ·.·~. 

: '80's, did you ever cdmplain .·to CSX or to L&N that , 

' hey, there's asbestos· in these engines? 
. .. . . .. . ,' .. 

Did you ever complain? 

·: A. No .. 

.- Truesde1· & Rusk 
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., : .. 

A. 
•. . 

But - - never mi.nd. 

Q. · Ok,ay. Let' ii go ·back to this type 

of engine. · ·So were ·· there days that .. you rode inside 

this eri91ne? 
.. 

A. Oh, .yes. 

Q. Tl:d.s type of engine? 

-· (Affirmative) . A. Uh-huh 

Q ; .Where were the stacks that sent the 

d:i,.esel ·exhaus·t ~~t · ~ii th1s type· of .. engine? 

A. " . Right he.re, these smoke stacks .. 

Q. · Can you circle them, please? 

A. Ye·s. 

Q.. Put a ·- okay, · go ahead. Yeah; 

that's good. On this type of engine here, were they 

, up on the· top somewhere.? 

A. Yes ·. ·· 

Q. ·can ·you kind of circle the area? . ; . . . . . 

It's hard to ·: tell where · they are, but 9an you just · 

circle the genera], _.vicinity where the stacks were? 
. . . . . . ; . 

A. r _t•s. ,this one right here. 

Q. Okay . . Can you tell where the stack 

is on t.Q.is engine on .th~ bottom here? 

A . rt should be right in here. 

. Q. Put an . "X", that would be easier 

there, .okay. 

. · Tru,.esdel & Rusk 
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A . Yes. 

Q. 
. ' 

'ih this . . typ~: df engine, was .this 

c'alled ' a switcher ~ngi.ne; ot ~hat .. d_~ '. you 
·~·. ; : . . . ··1'" . :' ·: . ·. . . ... . '• . : 

Yeah, · ~ switch engine. A. 

Q. 
-~ . ~I . . • . 

when you wouid be in the' engi~e 
" 

moving ~ in this. dlrection I 'm:·pointing, would the 

.: fumes' 'trail where would the fumes trail? 

A. Into the cab. 

It's hard to tell in this picture, 

b;~.t is; this the cap here? 
.. · 
A. This is the cab', . yes . . 

Q. Where were the windows? 

The ·side windows ·was here and over · 

here I and ' this was'' glass I but stable glass• 

o·. . Okay. ·nid a1iy of those engines at 

a.o.y ti'me have air condi~ioning? 

A.: No, : .they c1.id not . .. 

Q. Did you leave. the windows open when 

it was hot? 

A. · ·Yes .. 

Q. ni'd the fumes. trai'l" into the engine 

cab at .1·any time? 

A. . .Yes; they did. 

Q . How do you know? 

A. You could see, smell, feel, taste ~ · 

----·~---------------------------------------------------Truesdel '& Rus:ic; . 
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' i 

Q: · · bid ~he fu~es only come in through 

the side windows? . _" 

· A. Na·, . on .. the "other s{de of·- the .engine 

is the door that we came in and out of when we was 

going :~ o . the front of ~he engine. And ·the door . · 

always. - - in the summ~·rt.ime, we would even have the 

door open too . 

Q. Just becau~e of the heat? 

A. Yes. 

· . . Q . Arid even when the door was closed, 

did you notice. whether fumes ·w.ould get in through 

the dobr? 

. ·A . Oh, yes . None .of the doors fit 

Q. Could you smell the fumes? 

A. Yes., ,. you .could smell them. 

Q. ~ould ' yo~ see the~? 

·A. You could see the fumes, especially 
.~ ·:· . 

in the bright sunlight. 
. . ,· 

. Q. Well, .did you . work on . this type of 
,., . · .. 

engine .over a course of twenty years o.r so? 

A. 
". .,, · .. 

' . . 

Q. 

..... 
I• d say so, a.round twenty. 

.. . .. ··' 

Did the time . that you would spend 

· inside the cab .of the engine vary depending upon 

your job?, 

. Tr.uesdel & Rusk 
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A. Yes. I 

Q. p .id . the · fu~~s ever get in your nose 

or did you .ever notice it? 

A. Oh, yeah. Yeah, your nose would 

always if you blew your nose, it was always 

black. 

Q. During that peri9d of time, did you 

ever complain to a supervise~~ I'm in an engine 
.! 

that's got all these ""fumes corning in? Did you ever 

do that? 

A. One ~Ime when we walked out of the 

yard office to get our engine, which was setting 

right in front . of the yard office ·, it was so bad 
.. . .. 

it was in the wint~rtime', and it' was so bad that you 

could j~st se~ it laying over laying over ln the 

engine, smoke and stu~f - was just laying over on the 

engine, and we just -refused to work with it . . That's 
-, 

the only time I evE?r said anything about it. 

Q . · · Well, if it was l ike this on these 

engines all the time, why didn't you complain and 

register some sort of formal written ·complai:n,t? 

A. I didn't ev.en know that diesel 

, fumes ·was bad, that it, you kriow, was a haz~rd . 

Q . Whil·e you worked out there for your 

entire forty-year ~areei ; d~~ the raiiroad ever 

. Truesdel & Rusk 
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• 1 offer you any training about dies~l fumes? 

2 A. No, ·they · did not: 

3 Q. Did they :ever offer you a . 

4 respirator or a mask to wear . if you were 

5 uncomfortable about the level of diesel fumes in the 

~ cab? 

7 A. Never. 

8 Q. Let's talk about some of these 

9 other ones . Actually, is there something that you 

10 noticed about number four and number five of any 

11 signif~cance? · ., 

12 A . They're the same . engine number. 

• 13 Q. So t .his is an L&N engine here? 

14 A. Uh - huh (Affirmative) . 

15 Q. And then this 1147 appears to be 

16 the same engine marked .with CSX? 

17 A. Yes. 

r 18 Q. About when did csx take over L&N? 

19 A. I don't remember the date, no. 

20 Q. Ypu were working for L&N for a long 

21 time, and then you said it was , what, Seaboard? 

22 A. SCL&N. 

23 Q. Seaboard Coastline 

24 A. Seabb~rd Coastline N. 

1 • 25 Q. And then from there, did it go 

Truesdel & Rusk· 
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Wins.tori; :P.aYI1~ . ,,,. , P.tl.rect · 
,. ,.,r··.. . .. ·,J _ 

:straigl:i-t .' to · est or was there Y,et ~riother one . in 
. ~ ; ·: ~ 

betwee:q there? 
'. 

A. »·. ifo, .it we:ht straight · tp .CSX; " 
. . 

Q. This is a different style engine. 

2·1Q 

· .... 
•'. Is1 .this . a type of . eng}ne y~u worked on t.h~t 
I, ~I; ' ' ' . 

·:•:A. YeS, · we -called that ,jeeb (sic), 

called :it' a jeeb. 
•.:. 

'jtist · a nickname? 

A. Yes. 
~ :..r 

' .. Q. . Now; was this type of engine. did 

l • r:, 

engi·ne?,. · · . . 

., ,. A. Just as bad, yes. 

Do - ~ngines ' run lik~ one way or the " 

• . . , 1 . . -,· .. : .... : .-. 
other? ·I mean engines .reverse; r.;ight, they can be .. 

·\· 
I, ' 

. revers:~d? 

A. They · t~n be turned, yes. 

Q. Okay·. But can you run an engine 

20 like i:ri . this direction; and can an engine back in 

21 · anothe:t direction? 

22 "· . A; , r don ' t uriders tan.a. 
Q. Can .this · engine be run in :either 

.24 direct:ion? 
'.1 • •• 

25 A . .Sure, if it's turned, .yes . Are you 

Tiuesdel & 'Rus:;:• ... . 
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1• 1 talking about the .way that it's headed? 

Q. "I i m . just taiking about the way that 

3 this particular . engine i's operat.ed? . . : 

4 A . . Oh, yeah, it reversed back and 
. ' 
5 forth, · yeah . 

6 Q. So depending upo~ which way the 

7 engine is run, does it have an affect on the fumes 
.; 

8 ' and wh~ch way they go? 

9 .A. Sure it does. 

10 Q. Here's a different L&N engine type 

11 here . ! .s . this. general type of 
. . 

that a engine you 

12 also ran during your career? 

l • 1$ A. Yes·, that's a· jeeb ~ 

14 Q. . I notice there's black smoke here. 

15 ·· Did yo~ ever see black smoke like that coming out of 

16 an engine? 

17 A. I sure .. have, yes , 

18 .. Q. 
I, . 

Were ·they all that bad? 

19 : A. Not all that bad . That's 
l :··.~ : 

2o definitely a fuel l~ne stopped up or som~thing : 

21 Q. In this pi~ture, was the stack 
• · ·: • • •• '1' 

22 fumes when it ran in ,the normal d .:f. rection , was the 
.. i . :;:. :.::.:·.:":. 

1 
23 stack .forward of w~~re you were in .the cab, this 

24 stack? ' ' In other words I . was ·this ' engine which 

, J • .25 point .and show us -wbich engine. ~hat 
.. "':: 

· :Truesdel & Rusk 
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Wins.ton, l?a~~·~·f. ,.Dir.~ct 
>. 

· A. . At West Kno:XV~lle. This engine 

here w~~ al.ways ~~~ded: _ thif;i ·:·~ay; · n~rth . .. 

3 
. . · -: . . ·~ ~ .. 

I's th~t .called long ·hooci for\..rard? Q. 

'" ' ~ .. 
A. Yes. 

'· •.•• •.J ,' • : 

.Q . .. Npw, \tJere t _here other engines that 
' . 

. ;. 6 

7 

.:, ~ · 

.. , 
· 10 

11 

. ! : -.~ 

12 · 

l6 

],'] 

A. 
.r 
A .. ·· -,,: .. . . 

' . 
A. 

Q. 

A. 

Yes. 
. . . ,: !~; ,.,. . . •. . ' ' . '. 

Is that ari example of one? 
·.;:,= _· .. 

:Rigpt, jeebs '. 

What about this one? 

. . ' . . ' '. ~:. 

Yes . 

·You said you ran · to ·corbin,· 

· ·K~ntu~~~ ·.' : : Over how lon~ ·.i_~ your c;:areer did you do 

. , . 
that · rl'!,n? 

. ·. ·r. · . 

was that · a· road job? 

A. 
- .. ·' •,· . 
Probably . eight years. 

Q. About: .eight: years? 

A. Yes: 

Q. Were there· any tunnels on the way 

19 to CorBi.~ or back? 

2o A. Oh,: yes. 

21 Q .. When you worked inside a tunnel 
. . 

2f . . taking; a .. train, how :were .'the fumes when you would 

2 3 . . work through a long tunn,el ~ 

24 A . Terrible. If you had -.- if you 

25 . .. · stopped to have trouble, if you had any trouble. 

-·. _ .. -· -·. •...;.. ____ ...;.._ _____ ...,---------------i 
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i 

1 I've even worked. ln the tunnel wi~h a wrecker. 

2 Q. What does t~at mean? 

3 · .A. . Well•, that means we had had a 

4 derailment, and we had a wrecker in there 

s straigtitening up, fixing the cars, and you would · 

6 have to be in there in the tunnel with them. 

Q. When that would happen, how long 

8 would you be in the tunnel? 

9 A. Well, we would try to rotate in and 

10 out· because of the fumes. 

11 Q. So · were the fuines· dense enough that 

12 you corild ~ee · them? 

13 A. It ·was so dark you couldn't see 

14 them. 

15 Q. · nark· from what, from the fumes or 

i6 from the . lighting:? , .. . 

17 A. From no lights. No lights in .. the 

18. tunnel. . ~ _ ..... 

19 Q .. Wa.s .it .hard ·to b~·eath~ when you 

20 ·were working 'in a .tunnel llke' that? 

21 

22 

. 23 

A. Sure . 

J''; : 
... ,·.Q; . . ... Du.ring ·anytime tha,t you worked up 

until the end of your ~areer, did any of the 

locomoti y,es that Y()U. r,e,guiarly, '>'.JO:t;°ked . on have air 

conditioning? 

:~ .. ·.:-. . .. 
.. .. '· : . . ,. . ... . 
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A. No, sir. 

Q. .Let me talk,. about ·the '60 's when 

you wo~ked on these · engin~s. 

A. Okay. 

Q. was there ever a . day that you 

worked inside an engine that you didn't notice 

diesel fumes while you were inside the engine C?lb? 
,, 

A. No. 

Q. What ·a.:bout the I 70 IS/. the same 

question. When you worked inside .the cab, was there 

ever a cab you worked in where you didn't smell 

diesel 'fumes? 

A·. No . 
.' 

Q. The '80's? 

,... . No .. 

Q. The '90's? 

A. No. 

Q. Did any railroad company. official 

ever come inside an engine that you ever worked on 

in your forty years and say, Mr.. Payne, we' re going 

to check the air level inside this cab for diesel . 

fumes? ·:· 

A. No, . they did not. 

Q. During your entire career, did you 

ever w~ile you worked out .there learn from another 

Truesdel & Rusk 
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1• 1 
:· r . • . . ' ' ... ~:· • • 

court reporter like this young lady over here and 

2 you answered those· questions- truthfully, didn't you? 

3 A. Yes. · 

4 Q . I felt you did. So I know a bit 
. . 

5 about you, do;n't I, at least I should? 

A. ·Yes, sir. 

7 Q. You told me that · you enjoyed your 

8 work f oi L&N and for the Family i:.i.nes and for CSX? 

9 A. Yes. 

10 . · Q • . And you were proud to work for 

11 these railroads? 

12 A. Yes. 

1e 13 Q. And you worked for the old L&N 

14 Railroad? 

15 A. Yes. 

16 Q. That was back in the '60's until 

17 they merged with the Family Lines, I think they 

1f3. called · it .. back then, didn't they? 

lQ. A .. Yes . 

20· Q. .And then CSX took over the Family 

21 Lines and you worked, I believe, according to ~his 

22. document ·that we talked about ., up to September of 

23 2002? 

24 A . Three. • 25 Q. Let me show you a letter that we ' ll 

Truesdel & Rusk 
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Winstori Payn~ - Cross 
: . . - - ~ 

, make tpe next exhibit . to your testimony, and maybe 

this will just refresh your memory as to when you 

did, in.fact, retire. I want to be accurate today . 

A. No, that would be 2002. 

· Q. Okay. Just take a look at it. 
.·.• : .... . . 

MR. SHAPIRO: Well, does he rieed to 
.• 

now? 
. !'. ~· . ·. -

MR. BAKER: Yes. 

Q. Is that the letter that .you 

~received announcing your retirement? 
,· 

A. I never received this letter. 

Q. Okay. But do you agree that you 

• retired in September of 2002? Does that refresh 

your memory? 

A; Yes. 

: Q And did you · eyer .. smoke cigarettes? 
.. . 
'.· 

A. Yes . . 

· ... Q. .You smoked cigarettes for 

· approximately .thirty ·years, give or take a year or 

· . two, doidn 1 t you? 

.Did. you smoke cigarettes for 

approximately thirty years , give or take a year or 

two? 

A . Twenty - six years . · 

... Q. You said you sta~ted sometime 

Truesdel & Rusk 
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·. i·.~ ·. !'' 

~ • I :: ·: ' 
. :, 

. . , ·, 

· J , .-.: before;!you sta::tt.ed wbrking foi the railroad . 

.· i: 
4 

•.: 

' ) ... 
. ,., 

' : A.. 
• /i. .·•.· . ; 

I 6.2 • .. 

. Q. You started. ,.forking -for the 

·4 r~ilro:~d in 1962 'i' ... 

.. 5 A. Yes. 

Q. And · you·· told . me · that you. smoked 

7 

8 • L . · A . Yes. · 
, . 

. . " 9 :-:. · .. · '. Q . .. . In your deposition you said 1998, 
, . 

lO 

.:, ,'! . . 

..c ... 

4.2 
I 

lJ 
14 
. . 

is 

. 16 

·11· 

18 

19 

20 . 

2i 

·23 

.. 

... 
"'fibut that was a.mistak:e on your part, wasn't it? 
'.i· . 

i .. 

' I . 

A. . Yes ·.-
.. ~ 

.• 

;.· Q. D~d you read your deposition t~at 

..... · 
.A. Yes . . 

Q. Go over it? 
• .. 

. , A . Uh-huh (Affirmative) . 

You· tol'd ·me that "you had ·a · fami.ly 

·4oct01:;· "nr. Manning? 

: .. A. Yes. 

. Q. Dr .. · Manning had been your family · 

dcictor:':for how many years? 
. . 

A. . About thirty. 

Q. Did Dr. Manning tell you to not 

24 smoke? ; 
.r• 

. ~ A. No. 

231 
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Winston Payne - Cross 

A. 

Q. 

be the case. 

>We 1 i, , I didn ' t understand that to 

So from 19G2is.h ~nt :Ll :·about 197 5, 

241 

1976, you worked as a switchman out of the West Knox 

yard? 
. · .. ... 

A. 
. : . ". .. .. ; ; 

Ye$. 

Q. And then from 1975 or 1976, fo.r the 

next eight years you worked on the road working on 

the ma:in line going from Etowah to· Corbin or from 

Corbin · to Etowah ba.si~aliy riding in the cab of a 

locomotive or in the ·caboose·? 

A. Correct. 

Q. And then . you stopped doing that in 

about 1983 or 1984, tnat time period? 

A. I don't know the dates. I worked 

eight years on the roC!.d., .. r know that. 

Q. so. if you started doing that in 

19·75; 1976, we'd just have . to cou.ci.t eight years 

·forward? · 

A. Correct. ·. 

Q ~ And according to .my calculations, . 

· r•m not the best in·math, that would come to .about 

i983 o~ 1984, that time period? 

A. Yes. 

Q. So w~ have that agieement7 

Truesdel ~ Rusk · ·~. 
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winstori Payne - cross 
i 

·. A. I'~ _ not ·going to . ~gree to the exact 

dates, 'no, sir. 

. .Q. Ali' right.' But generally that time · 

period; · co"i·rect? 

. ; 

Q. . Right. . Then when you came back 

from t:qe road, being a :Z..oad ·_g'l;iy, you returned to 

working out of this West Knox yard? 

A. Correct. Yes. 

Q. And the West Knox yard back in the 

60 's and 70 '.s had a:Pout, what did you tell me, seven 

tracks? 

A. Seven·· .. lead tra.cks . . · We had more 

tracks · than that, but seven lead tracks. 

Q. And then later five tracks? 

A. Yes. 

Q. So it was kind of an itty-bitty 

yard? 

A. Itty-bittyish, yes. 

Q. Okay. And . that's located over here 

close to the university of Tennessee campus? 

:':.A. Correct, yes. 

Q·. Or kind of on the edge of it? 

, A. Yes . 

Q. And there out of that yard is that 

Truesdel & Rusk 
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,. ; . 
T 

,, ,• 

Q. ~d you had 
· ~. ··,"· if.'. 

which shift did , you 

2 mostly work? . ·-l~ . .:t:' 

3 A. 
. • .. ·_; . : ': : ... 

I was on the extra board at first , 

" 4 so I worked all ·or them . 
.. : . 

5 Q. Okay. So when you the raiiroad 
. . . , 

6 has a ·se'ni~rity system, doesn't 1.
• ,,, ? 

'- . 
,··; 

" ·7 " .. 
'1L Yes . 

~' " i 

8 
': " • --

Q~ And the seniority system is such 
.... 

9 
., 

that the older a man is, the more· t 'ime he has wlth 
·'· 

1} ib 
' ~ .. 

.. .. ... :'' " ·,-, . . .. . . ~. 1,- •• 

11 A . 

. ·~·-
14 Q. Arid when you start off, you're kind 

I e· • ' 

13 of like the low man on" ~-b~ · t~t~m ·pole? . 
;, :. ... _· ... : , .. _ . "·· .. : .. : . .. . .. . . " 

14 A. Yes. " 
:; ~; 
15 . Q. And therefore yol'.l don't get the 

16 best jobs .at the beginning? ·.~; 

1 '7 : A . ~t's considering· what you think is 

18 the best jobs . · 

19 ' Q. NOW; as I understand it, in the '62 

20 to '75 .time period, you worked the West Knox yard 

21 · job whic,h included pote.ntially industry work 

22 ' . A. Yes . . 

23' Q. --·where· you would ·take a ·train and 

24 some cars out to outlying industries and work those • .25 jobs? 

"' Truesdel & Rusk 
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Winston Payne J.- Cros·s 

1 A. '· Yes. · 

2 Q . i.nd during that· period of time, an 

3 industiy' job. was a tnore favored job .because it was ·. 

4 less walking? 

5 A . To some men it was. 
. ... 

6 Q. ' ,. ,· ''.And. "tiieref or'e I you being the low 

' ·-
7 man on·: the totem pole, you worked" industries 

' ' 

-a . · infre~ently? 

9 A. No .. · 

. . 10 Q. Okay; So you say frequently? 

11 A. · r what? 

12 You say you worked them f requeritly? · 

.. : 

13 
"' 
. A. I mean what ls frequently and what 

14 is infrequently? 

15 Q. Well, you tell me . What · is the 

16 defini tion of f:i;-equently to you?· 

17 ·. · A. :i; .·worke'd all jobs, -all shifts, 

18 industries, lead jobs_, pass.enger trains, so - -

l~ · Q . · Okay. Well, let's go to your 

deposi~tion again, and I'm going ·. to ask you some 

2.1 questiqns . ab6ut your deposition. Let's go to page 

22: 34 , st·~rting at line 2 o. . I asked y~:m this. qu~s_t:i,on, 

23 "Now, which -was the more favored j:.ob?" Answer: 

24 Industries." . That's true, isn't it? 

25 A .. By . some men,· yes. 

'! Truesdel & Rusk - . . ·: . ; , 
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Winstpn ·Pa~~ .. - Cross 

. ... ..... ; 
f .. , i·. / ·" 

": . .. 'I 

Q. 
•,··· 

Btlt" did. you . answ~r t1:1e quest.ion,· 
'. ., · . . . 
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now I ~hi'~h W~S; . :~ff~ ; ~(;~~· ·ta.~br~d . job with "the'. answer 
~ ' ' • ' I 

i·~d~s~~.ie·s~ .. was ... '. tha·t . the way you " a~swered the 
... I . ~' ~' 

· ~ ques"t{qn? Let me show . you - -

5 

6 

"'7. 

8 

9 
.. 

.:.• 
·10 

ii 
.f· 

1:.? 
.. t 
13 

.. ~' 
14 

is 
16 

.. 

17 

18 

19 

20 

21 

·22· 

MR. SHAPIRO: Well , yqu ju~ t r~a(,L 

. ; "it "to him. It's ~hat;'~ there. 

THE WITNESS: It·'s what '1 s there . 

MR. SHAPIRO: . Would you like to go 

forward from there? Yes, he 

Q. Well~ my question was, when I asked 

you the 'question, " and I I 11 read this just to make . .... 

·; su re we I re on the . s~tne page I "Which was the ~~r~ . ~: 
·' 

favore.<;I. job?·;, Answer, you~ answer was, 

"Industries." . 

Would you agree that that was your · 
. :,: 

~.nswei: : "."'hen I asked you the question on October 2nd, 
;~ 

2008? r 

A. · It was, but r · would add, ~Y some 

· people: 

Q. . Okay . . So today you add that? 

A. Yes. 

Q. You didn't add that back then when 

23 I asked you before? 

24 . . · A . No . 

25 . . Q. Now, I asked . you the next question, 

Truesdel &· Rusk ·-

App. 053 
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Winston Payne - Cross ( 
.. ·.. . . ~ 

"So is it fair to say at the beginning in the '62 to 

. \ 
'75 period, you being the low man .on the V5m pole 

that yoµ Werell It able· tO ., WOrk the industries as . 
\ 

much?" ' And your answer was, "Correct." 

Now, · which is the truth, what you 
.. 

told me back on Oct.ober 2nd, 2008 or what you're 

saying today? 
.. 

A. You're talking about the whole time 

period ;between • 62 and · ' 75? 

· Q. That's · how I asked you the. 

question. 

MR. BAKER: Show him the 

deposition. 

MR. SHA:PIRO: It's there up to 

there, the question and the answer. . .. · 

THE WITNESS: First of all 

Q. .(BY MR .• · BAKER) we+l, · first, since 
. . 

yo;u'v~ ":read ;tl1e ; 9,eposit,ion, · .. d.:i;d I -- accl.lrately state 
.. . 

, . your · t¢i:;ti.mony?· ··.·-

··.A. 

Q. Thank ·:·.yoti ;.. Let :.l!le ask you .. the . ..:ne·xt 

question. · After ... asking the = quest_i,on .about whethcir 

it ·was · fair to say .. t ·hat ·· from . '62 to ·1 7.5 you being 

the low man 0Il 'the '. totem. p9le r you · w·eren It . able " tO~,' . 

work the : indu$tries · .as .. :mµch, I askeq you at page 35_, 
. ~~ . ·: .' 

... ·> :.·~· ' . . .: ~ . ... .. . 

.... t •'; • ... •: . ~pp: 054 
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• ~ J ... 

~l'i 

:d 
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.. 
:· · · l 

14 

.-15 

16 

17 

18 

19 

20· 

·21 

') -~ ... ... 

·23 . 

24 

25 . 

'· ·': : . . • J· · . ~ . 

.. · . .- ··: i,.' .i~: . .. ~ . : :i · I· ~· .:f .. ... , : .: ... '• 0

/ , ... :.·. ~· • 

1 

W:in~ton : P'aiP,~".!-1i'"1 ~'i~q~s ,;,, · ; ; ~J ,._r 
line 3·~ ·~ · ~ni~r~""~;;;..~+., '-w,;;;,,'o.;.:.."1;_~k-.. ~--~-~--~-~.:. . ... a ... t-·-a-.:1-1-.?:-'-' -An--d---y.;..o_u_r ...... _a_n_s_w_e_r,.... 

. . ·: :· ·'.:;'.;' ', . . ··:· ., .. ~ . >; .. · .. ::-:- · ·- ~ · ·> ... 
. \\ras, "Y:es. rr · Theri'' the_ ·next . qi.lesti(?.n-·was I "But . 

. '· . ~ . .. . . 
.: . ' . . 

. infrequently?'; And· y_our .answer was, "Yes; 11 And 
• • . 1 

• • • •• ' p 

. -. • '. l . 

And . y~1u'f- an~\;,'.~r was' · ",Yes_.". Did I ask you those . ·. ' . . . .. . . 
. .• . · .. ·_. ·:· . l 

·quest i ons and did you give me those answers?· 
., 

. A·. Y.es. · . 

i •' . . :-~ - ' . 

.. A.t the ·bottom of the page, page 35;. Q .• 

. . . . . .. ~ . 
line 0

24; :(asked:· you 'the folio:wing qliestion, "So · 
. ~ .. : 

1.»betweeri ' .. 1962; and 1975, 1.976 inf:i;:-equently you worked 

these i.O:~ustri~s, ·: .~he ... ~-~~-~ ·ot th_e time you work~d/ .. 

. the~~· ;~;dS i Y~~'. WOrk~d : in . the yard? II 
. ' . 

! • .: . : ·. ; . . . . 
apswer. was, "Yes." Was · 

: ... · .. · . . 
that ·t:he: .qtiest ':i..6n I asked you and was that the 

answer y:ou ·gave? 

A. Yes ·.. ·;- ... ": .. 

Q. Now ; s.o' in the I 62 to I 75 time 

P.e z: iod .-1...ihen industries were worke<l .. by whomever, 

multiple· ·industries were worked, were they not·? 

A. Yes. 

Q. You worked Bass and Company, Triple 

C Beve·rage, .pixie Cement,. · Florida Steel, Rohm and 

Haas, ~.outhe.rn Extr?i.ct, .·Foreign Domes tic, 

Inst;:itµtional Jobbers 

A. Yes. 

---~~---
Truesdel & Ru sk 
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Winston Payne · - cross 

. 1 Q . +l:lose wer.e the type ·of industries 
,· 

·2 you worked? 

3 A . . Yes: · :··· . .. - . 

. 4 Q . Did you work every industry 

5 everyday? · 
... ':.' . ~ 

A. No. Can I . say. something? 

7 Q. I 've ·got another guest ion· to ask 
' I · 

you right ' now .. The~'e•s ' _nbt: a question qn: the floor. 

9 MR . . SHAPIRO : You should just 

10 . respond to his questions. 

11 THE WITNESS: · Okay. 

12 . Q. And you 'told me that how did you 

13 know which ind~stries ~ to work? 

14 A . The . yardmaster' s instructions · ~, · 

15 Q. And Mr. Buckner, was he one of the 

16 yard masters back then? · · 

17' 

l~. 

" 
2 9- . 

21' 

23 

25 

Yes:. 

•. --·· . .'. · ... L, T · . . ·Buckner.? 
!..::... :, · ••• j',. , .,_; • •• -4 · 

. , .. - .:~· .... . . Yes . . , .. . . ... . : . . . 

\ . 

' Q . ,,: .. • . ... At.: the CSX picnic? 

A.. Y,es. 

I Q. " ·Y'.ou .'v;e, told this ' jury th.at yqu · 

agree t::)iat ~.ith¢rspoo:ri., ~~s . closed in .1993; .·is t.qat 

•· . ;; .. · · • •_' . I, .. ~- ,' ' " 
: :t . ,. i : -: .. :"'T!:.,·'.~ 01,.·).'~. >: 

. , .•. ; . ·.: '~· 1i; I 
..... ' 

·. : . ... 

,,• .' ' '!• \ . 

•' . ,. 

...... . -:.-. .' .. :;~ :.' . 
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2 

3 
' 

.... ~ ! · J· . : ~ · wi thei::~poon 
. , .' ·· .. t .1 'o( 

-~ 5· : ·.· r.idt ·;? 

·' ·::: 
7 , ' · Q , 

., .. 
A. 

·: 9 Q. 

.. 255 

. ·., 

Now_, :·. when you wolild go to this 

place, . you WO;Uld be 6".ltside,· would you 

when :r" : was working, . yes. 

"You would be outside? 

on the :ground,· yes . 

. Yes, sir·. · And you would be there 

c 

~:~ ·· 10 ·approx~mately an .. hom:-·, about the range of time, · 

approx:ifrnately' an hour? 
... 

[t·:·~ •:ti 

.. 
·' A. 

.:d · I .... 
Q 

;. 

i~ 
~· 

. I~ 

-" i s. kno'rt. ·· :. · 
. ··: ., 

16 'Q. 

i7 ·about 'an _hour? 

:18 · . 'A. 

··, · 
19 _·Q. .,. 

. . 
Sometimes . 

well, ~hat ~·~s : it >most of the time?. 

·I never ti.med them myself. I don't 

rt· would seem -to you like it was 

Or more. 
,. 
··-

Well, you told me before it was an 

'··· : 

2i) hou:r: . · . ~ or do I need to go through the deposition 

2i 

22 

2 -'.3 

24 

:2"5 

. . . f; 
: . again?.:. 

:,· 
• n. .. . 

.. Q . 

' ,;, ~ .. 

Was it an hour or not? . ' 

Whatever I toid you . 

At page -- on page 59, line 17 

MR . SHAPI RO: He didn't disagree 

Truesdel & Rusk 
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Winston Payne - cross 
. : .. ·,· 

with you. · .. - · - . · 

" · ·MR .. BAKER: . Well, · he said whatever 

I told him, whatever he . t.::>ld me. · 

THE WITNESS: Whatever I told you 

.in the deposition. 

MR .. BAKER: Well, I'·rn going to tell. 

you what you told me ~o there won't be any 

question about -it. 

Q. It " said, 11 And you would be there 

for ilpproximately an hour ·or so that you told me?" 

Answer, "Ye-s. -" 

A. Hour or so. 
,J 

.Q. Or so, 'right. 

A.. Okay. Yes. I'll agree to that. 

Q. Arid you would. :be outside and you 

would be on '. ~h~ ground? · 

A. I wo\ild, -' yes_. 

. . ' ~ 
Q . ...... .- .. . And-:typi9all_y _you would take five . . ·' ... . - ' _, .. .. .. . .... .. · . . . 

. cars _· in ~here, typicaL!.y? 

"!'>-:- . No. 

. ' 

Q. Typically, how many would you take? 

~· It varied .·ail ,the time, 

Q. Well, ._. typically.-: _ 

A. T_hey cou_ld _s,pot five cars 

undern~atb the shed, so ~hat ~~ _usually what. th~y _• 

. . . . 

!': ::.: 
.... T:i;uesdel· & . Rusk ' 
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Wins ton Payne .. . -:- cross· ..---.-----:..--------...... --------' :· ....... ..------,......,.---., : ·.: .. i .. -·:. 

take a short break at the request . of your 

lawyer. 

.. THE WITNESS : · Okay.• 

(OFf THE RECORD} . 

BY MR . BAKER: 

Q. Okay. We've. had a .nice break. Are 

you ready to go aga.in, . Mr. Pa·yne? · 

A. Yes~ I am. 

Q. ('.;ood. Now, inside - - once you get . 

inside· thls gate that leads to the Witherspo.op 

indu.stry, you 1ve t~ld me that you walked. 

A. Yes. 

Q. And you walked outside and then" you 

walked inside of the shed, the bpen-ended and the ' . 

open-sided shed? 

A. Yes. 

Q . · · And. was all of _.,your walking next to 

the trac~ or withi:p. _.a few feet of the tracks? 

A . 
.. 

Ye·s.··. · 

· · · .. ,Q •.. '.. . ' · ,And ):he W?l).~ing ar.~a . was . dir~. as 

. opposed to Tocks? :· ..... 

A. Yes. 

Q. It ~s ... e.as:j..er to .. wa.l _}cpn dirt . th~n .-.it 

; i .s )::ock::;, · :i,.. ~_p.rt i..t:.? .. ._ . ~ :, . . : : . ;· .. 

..... ·i··. . ·'· ' 

~ . "; I 

A~ taii~i tb wal~, yes. 
:.. . . 

. . .. 

, .. \ True:sd°ei & Rusk 
'· . ~.'. : . . .... 

. J • • ": .... ; .. . ....... . ! ~ ................ .. • :;-
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Donnie carringer Direct 
.·. ' .:I 

· . the railroad? 

A. _)'."ou' re required to watch the rear . 

Q. okay . . Have you ever been on a 

caboose that was· -- on a train that was heading down : 
.. 

a grade where all the brakes in the train were 

· applied?«· 
.. 

A. Yes. 

Q. And what .happens or what do you see 

when all the train brakes are applied on a grade? 

A. You get dust., smoke, brake dust, 

Q. Does . the brake dust -- how many 

brakes are on an individual train car, how many 

brake shoes, do you know? 

A. Well, each car has got -- most of 

the cars has got four sets of wheels and each wheelu" 

,:has got .two brakes .on it so around 16 brakes 
.. , . ., . ~ 

generally on each car. · 
. ·. . .. ···. - ·: 

. ' .·. · .. 

t· . 

'. :. 

MR. BAKER: Your Honor, we state an 
. " ·· .. .. :·1 ·-

objection about this gentleman testifyi:r:ig· 
... 

about .the composition of any dust or the 
. . ..... . ·:. 

location or where it came from . That would 

require scientific· expert testimony. 

MR. SHAPIRO: ·· I haven't asked any 

" ., .. .. 
Truesde;J.. & Rusk 

··:·· 
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bonnie Carr:i)Jge.r . . ::: Direct. : ·i<~, ~·-d 
·--~-....... -----------------------~-

1 ••• ' 

2 
h. : . ., '. . . . . : .. , .• ·: - .'/ ·; . 
THE COURT: ".Okay, go ahead. 

: . ~ · I ~· . ; 

' ... 

~ : ( B_Y MR t. SHAPIRO l So · •Whe.n you-, were · 

. 4: 
' I .~ 

_. ' · ; , I . . . · : 

on .the c.?1-boose and . a l~:mg train was p.eading ·down a .. 
•• • • 1 ... •• 

5 · :.g;r:ad.e, c:~;n+.l_d .Y.0\1 . .'se~ . _aust . frqm .. j·l.,lst ·one. se.t ' of:·.t'r.a~~- ; 

h • 

see · ·d. ·lot of dust, quite · ?1- bit. I .t 7 A .. 

·. ·~, · · was corn;h~g they' -~ere asbestos brakes! you seen 
. ··' ... ~ ,·. 

dust everyw·here . 

Q. bid.. ycn.i. ever get any training 

1:· .1 
1.2 · 

11.. . ··.during ·your caree:i . fro~ t~e · 70, ' s ir~to your 

·. retirement: about - ~riy . p'otenfial ·asbestos on an,y 

:···· " 13., 
. ~ · ·: '· . . ( ) . ·; .. :l:· . 

·• :: .piesel engin~? 
.· .. ·. ·, · 

... 
1!1·: ·· 

14: 
. :~. t. "" ··- I do~"•: t' recall any, no. A .. 

'• : .. ... 

·' · 
' 

it{ Q.- -~Hcf' ~r~u.: eye~ · lJ.~~e trai~i~g : ab.out ~,. :.;· ' : 
: : · : .. • • , • • •••• •• - .. :t 

16 cabooses·· or any oth'er:: possible":asbestos equipment? 

' 
17 A. No; sir. 

lR Q ·. Okay-~ 

19 MR : SHAPIRO: Mr. Baker, I have the 

2·0 interior pictures ~ 

2:c MR. BAKER: No objection. 

2:2 · MR . . SHAPIRO: Can you tell the j 'ury 

23 and .°maybe turn ·:it a littie .bit, what does 

that picture show? 

Thatrs the inside of an engine ? the 

O. .' t i I J, ... -~---·-.-_...;._. _______ ,_~---------------- ··- 2~f·-,: 

.. ' 'j~ruC?sdel. & Rusk · . 
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bonnie ~arringer - : Direct . 
... 

•\ 1·. 

'l it. 

.> ' 
2 Q. 'Have you ever seen smoke where it 

3 was actually. a black .: color coming :out .. of the 

4 exhaust? . 

· s A. I have seen them make a black 

6 cloud, yes. 

7 Q. When? 
. . 

- 8 A. Well, c ·ertain engines just use 

9 more just use more diesel or .burn more diesel and 
' . . 

. 10 make a lot more .smoke. 

i .l . 

12 

13 

14 

15 

17 

. 18 
. ·,.' 

-1!:r 
.. , 

. MR. BAKER: Can we approach, Your 

Honor? 

THE .COURT: Uh-huh. 

(Bench confer·ence out .of he~ring of jury.) 

MR. EAKER: He·1 s goi~g to 

one that was -on . fire. You have to 
-. ' .. 

o'• I . 

. THE COURT; Leave ·that out .. 

right now and we .' 11 . talk about it • 

°(:E:nd of be'nch . con f~:rence.) 

show that 

for 

2 i . clouds o".f ' "black i6oking smoke . coming "out of ciiesei 

. ,.,. 
25 . 

. ! . 

. ·· :· '; . . ~ . ~ ·. : . 
A . 

.'· . . .. 
6':' . ': . 

. ;·· · : .. .. 
A. You try to step away from it. If 

Truesdel · & Rusk 
:: ... ~ ~ 
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· · Donnie Lynn · Carririger - Crqss . ·~.\ 
--~~..,-..,-~~_,_~_,_...., .. ' 

.; 

• ;L 
"' in the same dir~ction that you came. 

2 A . . 

3 Q. All right. 

4 MR. BAKER: May I have a second, 

·5 Your Honor? 

6 I think I 'm thrc.ugh. 
·I , . . 
·7 THE COURT: Yes. 

8 Q. (BY MR. BAKER) Now, Mr. Carringer, 

-~ . ·- 9 you don't have a background in chemistry, do you? 
\ , 

.. 10 ... A. No . 

i~ Q. And do you know what · forsterite is? 

1:2 Forsteri.te? 

• 13 A. No, sir. 

14 Q. Okay. And Mr. Payne, were you 
.. 

is ~riends with him? 

16 A. Ye$. 

17 Q. And you: wo.rked with him some. 

lS A. Yes. 

19·. Q. '.Not all th·e time. 

20 A. Nd. 

21'. Q .• :. Because he liked to work third 

22 . E;lhift and you ended up on the second shift most of 

23 the time but occasionally you would work together. 

~4. 
.· ... 

A . We both liked the first shift, but 

• 25 . at times neither one of us could hold it. . , 

Truesdel & Rusk . 
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Arthur Frank, .. 1'1-D/ , Ph.D. - Direc: ~': · 

• 1 apd what was · relevant to you? 

2 A. ·Yes·. We talked not only about his 

3 : lung cancer, but we focused on other issues that we .. 

4 wa.nted to explore. For example, we had a separate 

5 cancer from his lung cancer, which was a melanoma, 
; 

6 which was a type of skin cancer that had been on his 

: 7 scalp and had been successfully treated. 

I . 8 He also had a lesion in his thyroid · 

9 :~ that was at one point·. th~tight to be cancer but 

10 · ultimately without any treatment or changes it was 

11 not shown. to be a malignancy. I was concerned about 

12 that, because thyroid cancer does have a 

I ·• 13. relationship to exposure to radioactivity, but he 

~4 did not have a thyroid cancer. 

15 The cancer in question that was, in 

16 my opinion, related to his work at the railroad was 

17 his lung cancer. .. . 

·is Q .. Now, slightly out of order here, 

19 . but can you tell t~e jury over how long in your 
··.' 

20 career did you see patients that .may have had an 

2i occupational disease for treatment yourself? 
'·· 

22 ~. I've been seeing patients since I 

23 was a medical student in the late 1960's, but I've 

24 

•• 25 

be~n working as an occupational physician roµghly 

since 1975. I've seen hundreds, if not thousands, 

Truesdel . & Rus ;.::._ 
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Arthur Franki M.D, Ph.D. - Direct 

(Court resumed at 8:57 a .m. on 

NovemBer 17, 2010) ·····~ 

THE COURT: · We'll ' start with that. 
'· 
Okay. Just stay. in· :here a minute 

and do a few .of these things.'.·: 

MR. SW\PIRO: Your Honor, at the 

end of the day yesterday we left hanging a 

few exhibits 'that had been offered by the 
I 

plaintiff and also we had put stickers on 

them to get the numbering. right and I think 

starting with the oldest first we have here 

a series of exhibits from the Winston Payne 

deposition that I marked as Exhibit 110, is 

a group of locomo't i ve pictures . Mr. Baker 

had an objection to one I can take up. · I 

can hold that one out here. 

THE COURT : Take that one out for 

right now . . 

MB.': SHAP.IRO: So using our original 

numbe~in~, which was confusing, so we had 

g~~up ~10 which is a bunch of pictures and 

then we have 114 which is a barrel, we have 

11.5, i:I- site layout, 116, a bunch of aerial 

pictures of the Witherspoon area,. and then 

117, a summary of procedures on Mr. Payne 

Truesdel & Rusk 
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Arthur Frank, M. :O, . Ph.D. - Direc;t 

·from thaf ~articut~r dep6~~tion to offer: 
. :t - . 

. . . · 
MR .. BAKER: They were offered 

" 

throughout the deposition. we have no 

'objection to tho~e. 

THE COURT: - Except 

MR . BAKER: Except that one. 

What's the number - -

MR. SHAPIRO: It's under 110 and 
. ' 

what we are describing as the black smoke 

locomotive picture: 

THE COURT: So that hasn't been 

officially identified in connection with 

this case and the so we will leave that 

out. 

And these, do they have numbers on 

them? 
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MR. ' SHAPIRO: Yes, sir, we have now 

put numbers on them. 

THE COURT: Give those to the clerk · 

and the repo:i;-ter and we' 11. see. 

Now; what's 

MR. SHAPIRO: Mrs. Payne --

MR. BAKER: I had two exhibits that 
. . 

I offered· into evidence during the course of 

Mr. Payne's deposition . 

Truesdel & Rusk 
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Arthur Frank,, . ~.p; . Ph.D. - Cross..., 

exposed to cigarette smoke as a cancer causing agent 

than any other artd have · b~e~ ~ so for decades . 

Q . Would ·you . agree with me that from a . 

health standpoint there is nothing at all good about . 

cigarett~ .smoking? 

A. Well, that's pretty specific. I 

would not want anybody to smoke. There's probably 

one or two minor things about smoking that some 

people would claim to be good, but I wouldn't want 

.. . ~nybody to smoke. It's a bad habit. I mean, even 

yesterday the President got dinged at his health 

exam for continuing to be an occasional smoker. 

Q. You talked a little bit about how 

Mr . Payne had be.en a cigarette smoker. Let me ask 

you to assume that there will be evi.dence in the 

case that Mr. Payne smoked for thirty years at a 

rate of about one pack o.f cigarettes per day. 

A. Yes, sir. 

Q ·. That. would be what we call thirty 

pack years; is that right? 

A. Yes, sir. 

Q. And you've certainly had patients 

in your practice and in your experience with 

cigarette smoking at that .level; have you .not? 

A. Yes, ~ir. Less and more, but 

Truesdel & Rusk 
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Arthur Frank, i\r.p,_: .. Ph.n : ..: Cross 
... . 

. 1: ; ~··: . . ~: ;·· . • p '}' • 

certainly_· thirty pack )'.ears is . fairly average . 
.. 

2 Q. -~buld you agree that · thirty pack 

·.~3 years i s ·a significant cigarette smoking : hi~tory?· 

4 A. Absolutely. 
.. · ." .r· 

Q. would you agree t~at thirty pack 

6 years i s. sufficient· t 'o cause damage to your lungs; 
' • '. 

·7 like the . disease emphysema? 

'9 

,. 

1· 1 
.c . 

13 .. 

A. It could, certainly. It doesn't 

mean it will, but it certainly could. 

Q. Aild wou"id you agree that thirty 

pack years . is sufficient to cause lung cancer? 

A . · rf that would have been Mr. Payne's 

only exposure, he, along with other people who have 

~.t that amount of exposure, that could have caused his 

is· lung cancer, but those aren't the facts of the case 

1-~ as I understand them. But ~ yes, it could cause his 

l'i lung cancer . 
.' 

18 - Q. And in isolation ,. thirty pack years 

19 of cigarette smoking is sufficient, without any 

2·0. contribution from radiation or from diesel exhaust 

.2~1 or asbestos e·xposure, . is sufficient to cause lung 
'., 

22. cancer ; ·is. it not? 

2:3. A. You're right. In isolation, for 

24 another in:ciividual, if ·they had only been exposed to 

··· . 2!5:. . . t h1rty p:ack years, I would say that smoking was the 

Truesdel & Rusk 
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Arthur Frank, M.D, Ph.D. - Cross 

cause of their lung cancer . 

Q . Dr ; Frank, you and I have met 

before many, many .times; .have we not? . 

A. For many years now, ·i sir . . 

Q. You've testified for plaintiffs in 

6 many, many cases against my clients. 

A. I have. 

8 Q. And ·r think, although the numbers 

9 are getting a lit.t'ie scary, you and I have probably 

10 . ~:known each other fn this setting for at least twenty 

JJl. years; is -that right? 

A . Oh; I think it's longer than that, 

but it's at least twenty years. 

14 Q. Let's just keep it at twenty. 

:i;.s A. . All right: Well, you' re much 

16 younger thai;i I am, so. 

Q. I know that you s.aid on your direc.t 

i~ that .this _ i~ . the . first time that you and Mr. Shapiro 
•! 

J::9 had worked together. on a case. 

·•. , . . . 
2J,. 

23 

24 . '. ~ 

25 

i., 

A. Yes, sir·. 

Q. · But · yo~•ve worked for a wide 

. variety . of plaintiffs ~.irll).S all across the country 

and largely in asbestos claims; have you not? 

A. Predominantly, yes, sir. 

Q. And . it's fair to say .that over the 
. _: 

.. . Truesdel & . Rusk 
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Arthur · Fran~. , . ,,:f:f ~ D; Ph . D . 

time that· you'•ve been ¢!.oing' this · twenty to thirty 

years, you've consuited in literally thousands of 

cases? 

A. · Yes, · sir . 

456 

Q. And do you still review as many as 

three to 400 .cases a . year for plaintiffs' lawyers? 

A. Yes, sir, even somewhat more than 

that. Unfortunately, , it's gotten even busier in the 

last few years. 

Q. . Now, you told us on direct that you 

had been involved in various universities throughout 

your career. You were at the University of 

Kentucky, you were at Texas. 

A. Mount Sinai and here. 

Q. Mount Sinai and here. Is it fair 

to say that you've never been in the private 

practice of medicine ~here you treat folks? 

A. Well, I haven't been in private 

practice. I have treated folks. But I've always 

done my medicine through the university that I was 

hired to work at; 

Q. You identif i~d four different · 

exposures that y'ou think were causative for 

Mr. Payne's lung cancer. · Those being cigarette 

smoke , radiation diesel exhaust and asbestos. And 

Truesdel & Rusk .. 
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Arthur Frank;, .M.D, · Ph:D. - Cross r: 

cases of lung cancer were all in people who 

developed asbesto~is. That's how the f'irst cases 

appeared. 

459 

But over the yeai s, the literature 

has clearly shown .tpa.t there i:;; not a ne~d to have 

underlyin·g asbestosis. It Is a different cell type . 

It's a different biological proc~ss. There are many · 

studies that show that people without underlying 

evidence of asbestosis get asbestos-related lung 

cancers. 

I mean, even Dr. Selikoff showed 

that in ins:ulators where there was no radiologic 

evidence. of asbestosis, and we . have none here, but 

that these were workers who had hugely elevated 

levels of asbestos in their lungs and got lung 

cancer . And there is no agency, that I'm aware of, 

that regulates exposure or comments on it, like 

IARC, that re~ires that. That doesn't mean that 

that is not a debate. It's a very small number of 
.. 

people that hold out and either they're being very 

conservative in their opinions or they're simply 

trying to cut down on how many patients or 

individuals they have to relate to the development 

of lung cancer and asbestos exposure. 

Q. · As to all of these various 

Truesdel & Rusk 
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Arthur Frank 1.;. 1M. D.1 • • ·· Ph.D. Cross.·. 

.'i exposures, again, the radiation, the diesel, the 
I' 

·2 asbestos or the cigarettes, 'f;:):lere' s a common thread 

.3 that runs through them, and I think you gave us a 
. . 

4 little tutorial earlier about the . dose response 

~ phenomenon; correct? 

A. Yes, sir. 

7 Q. .And by dose response, in my 

language at least, are we saying that the more .. 
1 

·. <i~ ,. ' exposure you have to . something the greater your 

:~ lQ chances of being frijured by that exposure? 

. 1 
A . Absolutely. 

12 Q. And to flip that around a little 

!'3 bit, is it also true the less exposure you have to 
~ 

i4 something, the less :likely it is ·that you' 11. been 

LS . injured by that exposure? 

A. That would ·be equally correct. 

·17. Q. Okay. Getting sunburned is an 

18 example of a · dose response; isn't it? 

19 . A. Yes. The more sunburn, the more 

2o' likely you are to g·et burned and the more likeiy you 

2:i are to get skin cancer. 

Q. Right. So, if this weather ever 

23- gets better and if you and I are ever able to go 
., 

2!4 
·~ 

J. ' 

outside, you and I could stand oµt in the. sun for 
·' 

ten or fifteen minutes .and it's unprotected, then 

Truesdel & Rusk 
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Arthur Frank, M. D, Ph.D. - Redirect ,. 1 
.. 

Mr. Jordan asked you about. 

2 A. .Yes; sir. 

3 Q. Does the literature state-whether 

4 · lung .cancers from radiation, ·asbestos, diesel and 

5 cigarette smoke can be non-small cell carcinoma, the 

6 type her~? 

7 A. Absolutely. That can follow from 

8 any one of those exposures. 

9 Okay. I have nothing further·. 

·.;·. 10 Thank you. 

11 · MR. JORDAN: Dr . Frank, thanks for 

12 being with. us. 

• 13 THE WITNESS: You're more than 

14 . welcome. 

15 THE COURT: We will take a 15 

16 minute break now and then we'll come back. 

-
17 (Jury dismissed from courtroom at 10:25 a.m.) . . . . 

1& MR. JORDAN: For the reco~d, Your 

19 Honor, may we assume that the objections we 

20 made to various parts of Dr. Frank's 

21 testimony have been overruled by the Court? 

22 THE COURT: You want me to make a 

23 comment to the jury about those? 

J • 2-<,l 

25 

MR. JORDAN: I w~uld just like to 

know whether they are overruled 

Truesdel & Rusk 
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· THE COURT: Yes, they were 

overruled·. would you prefer me to make a 

comment to the jury about it? 

MR. JORDAN: I guess it depends on 

what it would be. 

THE COURT: To the extent that, you .. 

know, objections to make to opinions 

expressed by ·that witness and it's for the 

jury to determine ~he validity. 

MR. JORDAN: That would be fine. 

THE COURT: We'll do that when we 

come back. 

{Off the record at 10:38 a.rn.} 

(On the record at 10:43 a.m.) 

THE COURT: Okay... . So what do we 

need to do before the witness testifies? 

MR. JORDAN: Your . Honor, you may 

remember we had filed a pretrial motion to 

exclude any reference to federal OSHA or 

Tennessee OSHA. and it would have to do with 

the . testimony o·f the gentl'eman "who is· about 

to take the stand, Dr. Leonard Vanc_e, who is 

going to give opinions that CSX violated 

federal OSHA. It was our argument that 

federal OSHA doesn't apply because 

Truesdel & Rusk 
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Robert Vance - Direct 

records that I reviewed, that didn't hold it back 

any . 

But the point is ·that the · Tennessee· 

Department of Radiological Health periodically went 

out and investigated the site, did some sampling to 

see what was going ori. there . 

Q. And qid you talk to Mr. Payne also 

whether ;he worked at the Oak Ridge spur, the CSX 

tracks called the Oak Ridge spur? 

.A. I ·did. He .told ·,ne that- - -

MR. JORDAN: Your Honor, may we 

approach, please? 

·MS . YOUNG: Your Honor, may we 

approach? 

THE COURT: Uh-huh. 

(Bench conference out of hearing of jurors.) 

MS. YOUNG : We believe that they 

are ·-- they .have - - we ;believe that they are 

going to get into testimony about cesi~m. 

However, this witness has .·never offered any 

opinion whatsoever about cesium. We sent 

out discovery requests, we have taken his 

deposit:L,on and there's been not one word 

mentioned about cesium. However --

MR. SHAPIRO : I won't ask him about · 
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Robert Vance ~ Direct 

cesiurri, I' 11 .just move on. 

·Ms. YOUNG : .. Then . there's no point 

in . . - -

MR. SHAPIRO: He worked over there 

so it ties in with another witness. I'm 

just not going to ask him about cesium . 

MS. YOUNG: If he - - Your Honor, if 

the qtiestioning at all go~s to any alleged 

radiation exposure at the Y-12 tracks , he 

has no expert· testimony about any radiation 

exposure whether it's .cesium or anything 

else and that should be excluded altogether 

from .Mr. Vance's testimony . 

MR. SHAPIRO: I'm not going to 

offer it. 

THE COURT: Okay. 

(End of bench conference.} 

BY MR. SHAPIRO: 

Q. You mentioned Mr. Payne worked over 

at the Oak Ridge Yl2 area. was that about a year? 

A. That's correct. 

Q. And then did he .·work a longer 

23 · period of time over at the Witherspoon Scrapyard? 

24 A • He did. He worked --

25 Q. I want you to focus on the 

Truesdel & Rusk 
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3 
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8 
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10 
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' i2. 

"i3 
. ~ . 

14 

15 

16 

rn 

18• 

19·. 

., 
A. ·yes, sir. 

• t f . . . . .,· . : .· .. i. ,. 
And r thir1k·1 I was asking you about Q. 
. . .~ . 

tbo.se· .. drilms. I think ·r asked you·· the question that 
:.· ·· . .. . . .. : 
there "'.wasn'i t an~· evidence tb,at there" was : any 

; •• t 

p;Lutonium in. those drums· . 

.·· . 

...... ,., · . . 
A. 

·' 
Q . 

. •,. 
Do you r "emember t~a t? 

r ·recall that'. . .·. 

·okay. 
·:~ 

Now,. you don't:. have any _ 

· f~v.icience. that plu.tonium was ever hauled into the 

.:t1-fthe:r::spGon·· fac 'iiit.y by CSX ~ do you? 
., 

A. · No. · I've seen e~idence that ft~s 

there , but not . that CSX hauled it i n . 

Q . Do y~u know where on the 
: '··,· 

Wither~poon site there was any plutonium? 

A . Well, I know that after the cleanup 

. was . done · that it show.ed'· up. in a · .water samp1ing . 

Pr.i9:r; to that time_, ·:I don 1"t. because the evidence 

that . I saw .·p:r; i or : to th9-t related to its presence as 

. a contaminant on metal,. ·and then it showed up in a 

20 ·. , soil _sampl,e prior. to· ·the cleanup pack, as. I recall, 

2). i n .:1.987. - ·· Then. ·20 . years later it sho.wed up in the 

2.2 water·.: 
\ . 

~,3 : Q. ' . Where was it physically located in 

24· • the so;il? 

25 · A . I don't . recall. 

Truesde l & Ru sk 
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Robert Vance - Cross 

Q. 
._ . . ; .9:_ 

You say it was t::.iund in the .water . 
. .. 

Are you talking about groundwater? 

A. Yes. 
: .. ' • ' ~ : . . ' · . ;. · 

Mr. Payne . wouidn't have had Q. 

anything to do with the' groundw.ater out there, wou.ld 
. . .~ ':·"'· . 

he? · 

A. That Is correc.t . . .. 
. . 

Q : ·An.er if · we don-' .t know where i ·t . was 

found in the $Oil 1 .. We don 1 t knOW if. he had anything 

to do with the plutonium that's in the soil, do we? 

A . That's a true .st:lternent. 

so at the end of the day, we don't 
, 1 

have any" evidence that says that Mr. · Pa~e was 

exposed to plutonium at withe~spoon, do we? 

A . No. What we have ·is evidence that 

: it was there. .. . . '•. 

Q. Now, in all the materials that the 
· ' .. 

attorney sent you, did you find that the -Tennessee 
' , • ~ , I f ; • 

1 
•.: • ; : • • ~·· 

· Department .. of Radiological Heal th had been out to 
1.- "~ ··~ . _. : • '·. ; • 

w1thersp6on a bunch? 

A. Yes.;· 
: :_ 

Q. . · And · they had . a lo.ng and pret.ty 

; intense ~elationsh~p with .the Witherspoon operation, 

didn't they? 
.. ·. 

A. They did. 
r;:· .r·: _... ;-..:·,#· 

. . : · . : ·. ~ . . . . 
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Robert Vance - cross 

•• • r 

1 any locomotive that M.r. Payne was on? Do you have 

2 any written - -

3 A . ·, I ·don't have any evidence that 

4 there are FRA levels. I don't believe that the 

5 there are FRA levels for diesel exhaust. 

6 Q. Okay. 

7 A. And I · don i t be 1 i ~ve that the FRA.J. 

8 has promulgated. a regulation ~ncorporating the OSHA 

9 permissible e~posure. limits into the FRA 

10 regulations. 

11 ~kay ; . ; 
Q . 

12. A •. What · r · have . see~ is just memoranda 

13 talking about . that issue·, 

14 Q. FR.A has never man.dated a zero 

15 emission levet. '1n locomotive gas, has it? 

16 A. No·. · 

17 'Q. Now, Mr. Payne s.:.id to you that . he.· · 

18 . would · smel;l diesel .. ~u:me~ in the cab. · 
·': :.:.: .:·· ·r. ·''.:· ' ::.'.· •.-. · ... 

Is it your belief, Dr. Vance, that 
"• .·· . . 

20 anytime a crew member' smells diesel exhaust that 
. .:. .• : . 

21 · that means somet:P.ing is wro.ng and . that . means that 
''; .. :\: ..... :.. '·: ...... 

, regulat~on has been violated? 
.. . ,., .. ... 

' ' 

23 A. No. 

24 Q. Wouldn' t you agree that, as a . 

25 . practical matter,· the way railroads are run, that 
. .... 

: .. : T:r::;uesdel &.Rusk 
'• . ; ·":!: . . ; ~ ·. 
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• • 1·' • •• ;i ···.·· 
·.: · Robert Vance .·;; .. .,. Cross 

. ~.~ ... :· --,--,~----,.--........ -..;, 
. .··': . :· 

A. I haven .' t se~n .stich evidence, 

.Q. 
~ · ·: ·.· .· -~ · 
so any exposure to asbestos 

·products ' he. might ' nave had would have been what you . 

might call . a bystander .ty;pe of exposure. He was 

just around something. 
I 

A. He was in· a workp:-lace where it was 

physically present. 

Q. Okay. Now, if there is a pipe that 

nas some · wrapping on it . and there .' s - - let's say 

I 'Ve got · a pipe on this desk right h'ere that '' S got 
, . . 
some wrapping on 'it. 

From where· you a ::::e sit.ting in tbe 

-. witness stand, can you tell. whether or not that 
I. 

·. wrapping is- asbestos or not? 

A. No. 

Q. If 'I got. the pipe and I brought it 

up here and put it on · ~r. Rusk's desk, could you , by 

· looking ·at. it; tell whether. it had asbestos on it or 

not? . 

A. I · c'ould 'probably make a reasonable · 

'. estim&te . based upon "'expei.ience if I had a clear cut 

view of it , but -I wouldn't be able to say 

definitively. 

Q. · Okay. • And you have. ·a Ph.D. 

" Well, · tha·t 's true, but r don't have 

·True1Sdel & Rusk . 

App.078 
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Robert Vance - Cross 

microscope eyes .. 

Q. .Well, you k;ind of need microscope 

eyes to tell if · something is asbestos or not'· don't 

you? 

A. You do, and it's a combination of 

experience and a close, ' physiC'al examination under a 

• I microscope . 

Q. You said · that one of the · things 

'that you relied on for evidence that Mr .. Payne had 

· had asbestos exposure was the testimony of a 

gentleman by the name of Mr. Terry Rhodes. 

Do you remember :t.eading that 

deposition? 

A. Yes, sir. 

Q. Do you know Mr. Rhodes? 

A. I haven't met him. I've watched . 

the CD of his. testimony, but I haven't ever actually 

physical~y met him or talked to him. 

Q .. Now, Mr. Payne, of course, worked 

for CSX and Mr . .. ~ayne 's predecessor company, didn't 

·he? 

A. Yes. 

Q. Mr. Rhodes work ~or Conrail, didn't 

he? 

A. Yes, and then its successor 

Truesdel & Rusk 
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' Ro.~.~~t . V~.~_c_e ... ~:·.,.,.:i ... ~ . ';;;,;;' -C;.,.· r.:..· o_ . ... s ... ~---' ·--....:• .... :~-· :·_·:· ... : · .. · ...... · ... : .,..;._:'. _._' ·_ .. _'·-··-·_· .. _: .... =-"·------.. 
. . 
,: ' '~ .~;~o:i;afJor:_ , . Norfo;Lk ·sout;ne:tn . 

2 
·'{ · . ::~ • . .:. . ·· , ·.~· ' 1•' .• 

·The ' reason why i mention it, in ,.. 
1~. ' •. \ 

P~;r't '. : _is. i: _h~t Mr . . Rh~des talked ~b9ut . the , kind of 
·;:· .. :.'.-::.;' . · .. :- ·. ·.,.'- .. ;', ~- "\ ::•.; .... .. .. . . 
locomotives tpat he· worked on . one of the do~11ments . 

'· :- 5 

,. . ... ·~·: · . :-. :;;··· . .r., ~. ·: ·: = : ~:· .. ·,, ~ ·::·:: · ·.: .... .'' .:.· . 
thr.i.t. . .. I · loqked at was. the kind of lqcomotiv.es that 

., .· 
·:1 

• . • J
00 '·6· 

j :: ': . • ". I, • ~. 

CSX had ; and they . o'verlapped. · 
;, ..... ; 

7 
'· : . i·'. .o. ~d - Mr~ :i?1y~e was a trainman, a 

. . - .· t;. . ::· . 

~!,_ 8· :switchman, a t::::ainman. 

A . Tliat' • s true. 
. . .. . . . 

Q . ~d .. Mr .' · Rhode·s was a .p .ipefitt~r ; - ;.:· 

...... 
... 12 'l'hat.' s · correct. 

i•J:.· . .' ~·~ :·.a'iari' ; t ' ·~ide : . ~~' ti-ai.~s; . ·- He Q . . 
I •. 

\?:·~} . . . • \ -.:~:. ~-= ~:. '.:· .. · .... ~ - ~ : ... .·. . .. ·. -~ .· - ':. '' · ::: . ; ' ~ ' ;. ,· '· : '· 
:i::i.h,. .. ,.- ·d1dn.'t O:¢liver fre°ig:tit. : H:~1 was :in maintenance; 

, ', • • : • ,' :. ' lo ' I\ • J".: .", 11 : , ~ ·.. ' , ~.; • 

16, 

Q. 

18" , ·' _ did:· they·? 

19 

20 

:r. i · eyes? 

2-3 

' -' 

A .. 

Q. 

A. 

Q. 

.. ·~. -:" .. . :·' 

So · they didn't do the same things, 

That's true. 

Now, did Mr . Rhodes have microscope 

No . 

Let'.~ go back to that pipe thing . 

2.4. Let.' El say that this is a -pipe.. IL' s sitting right 

;.-:5· " there, a~1d . let 1 s say th.at this time it's got 

Truesdel & Rusk. 
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Robert , Vance.:.. Cross 

a~bestos insulatibn on. it. 

A. -Okay. -

"f 

i 
.: I 

It 1.s · just sitting there ... · 
. -: 

Q. 

Is Di. Vance getting asbestos 

690, 

·I . 
e~osur~ . sitting in the witness stand from this pipe 

. . . I . 
sitting right here with ·asbestos on it? 

: I 

A. 

., 
:N-6.t unie·ss -the asbestos is friable, 

I 

. "frayed, 
J 

~damaged in . some way, and t:h~re' s · an air .. 
. l 

I 

:. current 'thc;i.t ,is .. coridng ~oward me. f .. 
1·· . 

:i:n order for asbjstos 
' .... 

to inj:ire a 
. I 

persqn, the. ·per.son has to breat.he j t?e fibers into 

the lung. 

. Q. Well, they've got to be released 

. . .. . I 
from the· pipe first,, ,. · don'. t ~hey? I 

A. Yes" . . I. 
Q. ·> 6~aY'. '· so· when yiu say :friabie~ · 

... , . .. . . . ! 
that's a scientific word that basically means that 

. ; you can 9rab it i~ ; ;~Ur ha'nds an~! cr.:i~h it and. some 
:.:· • , . . ..:. . ".'" ~~:.":. :· ... ·{ • ... ": - -·. "'. . .: . ·· .. :·. '.' ,· . ·, 

· of .. the 
• '• , ., •" -!" I •' ' •, • 

, · .. .. ~.. · . ._ -; .. i ·; ': 

. -

.. ·· 

:-._; ; . ,~· . " ., ·~ :i:t;. I 9· Capable Of trumbling to a 
··'::.':, :. ·: -.. -· -~_.:.~ ... :',. .. .- :,.- . .- :· ·~: f . - - .. . .... , , 

: powder {n· your iiand.s -by -crushing · .d..t That's the 

1 

.;';{initio~ ~f it: ', , .. !
1

• • , . .. . , 

', ' • • : ~· \· :: 1 • • • • 

speaking, if you 
I 

.Q. But generally 
' . -- . •.:.·. · · 

. don't mess with it, it's not= going 

I 
; .i. 

to give of ariy 

powdei;-, .is it? 

i 0 
• •; • • ··, • ~ : r 'I " , :. · ! 

.. ... 
"•0, "',; 1 ..;'H u ' · • .:• ..;' . • ·~ · :· 1 ·· •-,.:. • • • 

~ ;:.,;,,_.·' 
1 • •• ...... • ' • ' ~ .-; !• 

·:; ;.,;. •. , , . · !.. . .•. • • • "" 

-':' . ~ · . 

•' . . : 
..·.: .... ~· :. 

., ... '"·""'" ...... -.·• " ....... - -.• " •.• : .. . '· . j 
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. . ~-
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Ross Ker~s, M ~ O: - ~ Cross. 

.. things, true? : 
' "J • 

He compietes t·h~$ foI"l!l. 

•·· 
These are his - - · .. · 

A. Or his wife or f~mily, yes. 
-~ ~ .· . .. . ·: . 

Q. And it says past medica_l 

-illnesses, ·and under pulmonary obviously, that 

-~would be · some~lling · that yo-µ would be concerned 
-•. 
~- . 

-r~bout. 

A . Correct. 

Q. What did he check the;i::-e? 
: . ~ 

A. He· checked pneumonia and emphysema. 

Q. So he said to you tnat l he had, 

.the past, pneu:monia, . true? 
... . ' 

A. 

Q • . 

Yes. · 

And he t ·old. you that he h<:!.d 
'\ 

in 

16 emphysema, cor:rect? 

17 A . Yes .. 

Q~· ·''.:. · . ·· ·-~ Aiid then sfnce he· was there for 
; .. . . 

1e· 

19 . ; tian6er '',ihd ·we '.ve heard. again and aga:Lrt and again how 

20 
. ~ .. 

21 
., .. ~ 

22· 
.. 

. • .. 

23 

.... 
2~ 

25 
: ~·-: 

•;: · ' '· 

· bad smoking is~ ·for you, fo;r:- any form of cancer 

apparently, you a~ked. him .; (iti~:st1c;ns about smoke, did 
.. 

: you not, 'smoking? 

A: . correct, yes ~ · 

<- -~ Arid he put down. pack per day, one. 

A. Yes, he d~d, for 30 years. 

. Truesdel · & Rusk .... 
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. ·~ 

·:., ' .. · ' . . .. :·. · . . · :'; 

' ,· . 

• • ' • I , , 

... 
'. f . · . '· · ... ~-. . '" . ).· . • . ·'··· 

\ ~~ss Kevns ~: ·.M-~.·~.·.·. P '. .. f,_ ... . r;r· ·· q~~/-. :; :., ;.<. ::_., ; 
. ---~ ~-----.....--,....,....~---..... 

.... ... 

l • .. 

I 

. ., . ·j ' l ;:; \ •· ·. . . .· .... · . .... ·. ··~·.: .· . . :.;:: : .• : . •. 
~ q. . ..< )l.1~, '\: • :, fro·•·~ -- . . . : » ·~ 

·.;: •. r .,._ .. 30 years. · .· '.' 
: 4, 

•;' -: . . ;·. ··. ! ·~ .. ! . 1.·. ' ·. ; ' · .. 

. Hf ~l\KE.~ ; ;: I ! wou'. ld 

:~h;i.s :· :t:~e· ·, :~e~t - ·~ihilf>i ~ ._ t~ th~ deposi tJ.o.n· · ~ ·:. 

I . 

. .. . .. 
. like to make 

. ,. 
I . . 

., 
. . ' . \ :.;..... ·· . .- ~· 

. 1 
. .. 1 • 

. '1 
. . · .: :1 . . ? . ... ~: .... i 

·" . : ,. 

·9, 

' . . ;lJ • 
Jtl '. 

' ~ -. 

I ' · ~·. r· ~.j • 

.. . · .. 
t~ ·:.t:h'ip'· t:X.ia.i 'a:s ri~fendant so2. 

~ - ; : _.-.(E~hibit 50·2 r~ceived) . 
• ~ 4 - • • • ·: • • 

. . 
. . ' ·'\ ~ 

. ' MR. BAKER: 
to the jury? 

.. 
f . 

·1. : -:., 

. ! 

. . I . 

·THE COURT .: 
· , . .. . ·, ·;· 

MR, BA;KER! 

' .. · . 

May r.. have th~t passed 

sure. · 

Well, · maype .tpe . quick 

thing t:o . ~o ·. would.· i:>e to put· ft up on the 
• • • j • • • 

.. , ·• .• . ''>L . • ... ·" 

scre~nJ so .. tfe juryi wfll riot be distracted. 

Q. (BY MR. BAKER) Up on the top it . ·. :._. : ;. ~i: ,'j; ~; · · ~ : ' 

/ • ( n 1·· . ._ ,;1· ·~.:~/· ._:E:iays pn~~ino~ia;, e·~pliys~~·~~ \ ind· if ·you can just pull 

.,, 

, . ..: 1 I•, • • • 

· · -11= · . : :~t up a 
0

litt'i :e: ·bit,;: p~~k: · ~~r day, one, ·years , 30. 
I !'';~I ' ·, 

\.·~: . . _, .... ,. Yes:. 
· ' ': . :1' 

.Q. 'rhank you ~ .You .may take that down . 
" : .. . • 

1 7. .riow. ·,· 
< 

.t ·~·· ·. 

1~~ 
: ';_.' ( . 

Doctor, you 1.ve had extensive 
:=. 

i 

: experience wfr·!h lung .. c:an:c:eF 'irt your pr~ctice. 
20 A. 

·; . ;,; , 

2 :),.. . ·Q. 

23 
.. ·J·. : . 

-.. ~ . 

•' 

. •. 

I think ··;ti1at·1 s ' appropriate, _yes . 

. Is it ·a ~i3.jor · p~~t of your . . . . ' .. 

' • ~ r 

:y:e:s., · ~nfo;rt~"uately ·it is, yes. 

I e· .. '2~ . ·o. . . ~ } . '. we ,_,;.e ·heard ail of these 

·· .. statistics . 

1 
i ·,~ ·_, . : . ~. •. _,_ __ ..,;_ ...... ___ ....,..,..... ____ ....,..-;-------:--~ ..... -....~----,--

; · . . ... ~ -~. 
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Ross Kerns, M.D. - ~ross 

Would you not ag#ee that cigarette 

2 smoking is the number . one cause of lung cancer in 

3 this country? 

4 A. I think that's without question. 

5 Q. It's been so for a long time, . 

·6 · hasn't it? 

7 A. Yes. 

8 Q. Would you agree that, from a health 

standpoint, .there'-s nothing at all good about 

J:O cigarette smoking? 

11 A. r· would agree with that. 

Q. And you were talking about -- when 

13 I took your deposition before, you said greater than 

14 90 percent of ~ung cancer would be directly related 

15 to cigarette 'smoke abuse. 

16 You i;iid ... ~orne more research and .• 

17 found tha.t number 'is like 88 ·percent . 

18 A . r ·-thi:p;k ··that's · verj. close. · No 

. 19 

. . .. .. r•.:ve got ··a 'document from the 

2i National Cancer I~~'titut: e that ·s ·ays 90 : percent, but 

2.2' maybe they round f t of'f. · ··. 

2:3' A . 

24 Q. 

2s· A. 

• . : · 

~· 

This was this year. 

This ye.ar, okay . · 

p'ioj ections. 

. .. ,. 

... , .. 
' ·' 

) 

. •. · .... ·r 
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1 
.. · .. -·· 

Okay. 
. . . ,~ ... . 

We've talked about pack Q. 

2 years of· smoki:p.g; · ~nci ' 3 o years of smoking means. 3 o 

-pack years of .:smoking. 

A. Correct. 

·. 5 Q. All right. And that's a 

6 significant history of cigarette smoking, isn't it? 

7 A. Yes. 

8 Q. Suff.icient to cause lung damage 

9 like emphysema? 

10 A. I think so. 

11 Q . . Sufficient to cause lung cancer? 

12 A. Certainly an increased risk of lung 

13 · cancer. No qtiesti~n. · 

14 Q. An.d it's sufficient to cause lung 

15 cancer w'ithout any contribution from radiation or 

16 diesel or asbestos exposure, correct? 
. ~. 

1':7 A. Yes. · 

18 Q. There ~ - s no question about that. 

19 Now, you knew that he had a long 

20 h~story of ~~physema, of lung disease, correct? 

A . . Yes. · 

22 Q .. And emphy~.ema involves the .absolute 

23· destruction and eating up of the air sacs that are 

24 used to exchange gas .and oxygen, · true? 

25 A. Yes, . that's ' true ~ 

Truesdei & Rusk 
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Q. It's irreversible· once it happens. 

A . Yes, that's the key word, I think. 

Q. rt•s · progressive once it starts, 

'correct? 

A . Yes . 

Q. And you have seen all these CT 

scans, which are kind of x-ray type of devices, that 

show that he had extensive emphysema. 

A. He had prominent blebi?, some have 

more · than others ·, where you can s.::e the swollen air 

sacs and damage, yes. 

Q. Okay. And within a reasonable 

degree o'f well, strik~ that. 

The number one cause of emphysema 
.. 

in this country is c~garette smoke. 

A. Yes. 

Q. A.pd within a reasonable degree of 

.· medical certainty,·· his 30 years of cigarette smoking 

at one pack a day most lik~ly caused his emphysema; · 

would you not agree with that? 

A. I thirik that's true, yes. 

Q . on Page .2 of your N.ovember 1st, 

. 2oos, report, you .say you give him the diagnosis 

also of COPD. 

A . Right, which . emphysema would be a . 

Truesdel & Rusk . ' 
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1 part of that; yes. 
I t I •i",· 

O: . /<. chronic obstr11ct Lve pulmonary 

3 \ : 

" : . 

4 A. Right. 

Q. Chronic means every year. I mean, 

lt:'s there. T;h.at's what chronic means. 
· . . .; ·' 

A. co"rrect . . It Is ongoing. It's not · 
. . ' 

' •J!: - ,1 8 going· away, yes. 

' "r:' :-

· : 
\" ' · · ~ 

., ·' . 

9 Q. All right ,. · You knew that he had 

10 «:ilso suffered from chronic bronchitis, true? 

11 A. Which is another component of COPD. 

12 . Q. So you've got e~physema and you've 

13 ~at , ch;on.ic: brbri~hiti~. 

:i4 · Tell the jury what chronic 

15 bronchitis is. 

~A. Well, . that's a purulent cough, 

1~ ~rritation from the~rorichial tubes, that results in 

18 a ~ chronic cough, ·shortness . of breath, generally 

19 .p:i;-oductive type sputum, _ th~ck. 

20 Q. Bronchial· tl!.bes let's do a 

21 l~ttle ~natomy here. 

22 You have your trachea, and that 

23 ·1eads do:wn to ~he bronchial tubes where the air goes 
, I 

24 and goe$ down and feeds these little air sacs, and 

then the gas is expelled through the lungs 

·Truesde;L & Rusk 
. · .. 

. · . . 
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:basically. 
;"'::_::. . ... · ..... 

Cross .,, 
• '.0:-1.,;. 

A. I thillk that ·' s -'-· yes. 

748 

Q. And this . <;::hronic . bronchitis 'affects 
. ~ " 

those bronchial tubes, especially the large ones, 
·,. 

• true? 

A. Yes, small and large. 

'srn~ll° and larg~, but.: the large ones . 
··. q . 

. . ,- ..... , _: 

;as well, :true 'i' 
. ., ~-.: .' . 

A. Yes. 

Q . Exactly where this cancer was 
. J ·' 

located, · cor~ect? 

A . I guess that ·, s . true, _yes, in the 
., . . . 

bronchus. 
.. . .· ' 

Q. I just used your terminology, the 

main bronchlaf tubes . 
,_ •. 

A. Yes. 

Q . And- within a reasonable degree .of 

! medical certain~y, his smo~i~g caused his chronic 
. •.: : ;... ;. . . ·~·- . . 

' bronchitis; would you not agree? 

A. Yes. 
I . , • ~ f: '. 

; . Q. And the fact of t:Q.e matter ·is that 
. . . · . :-·: 

when you saw hlm in November of 2005, he continued 

to suffer fr.om emphyseina and he c :::nt:i~ued to suffer 
' ~ . . 

-~ ' . 

from chronic bronchitis up - to the time· that his lung 

cancer was diagnosed, true? 

Truesdel &.: Eus~ 

• ·.:; \ .J, 

. -.. ;"".·· -- . -- . . . . , 
. . .... , t. . . \ . App~088 
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1 A . · Ye~ .. · 

2 Q. .lk:hii · that would suggest to you that 
·- . . ~. 4·' 

3 t l1e .ongoing -,d~·stiµction of his . lungs, more 1.ikely . 
.- .. ·; 

4 
.. , : 
than not, was ·due to.cigarette smoke. 

. ' .. · · • . ·~J • • • . . 

J .think that's t;ue . 

G . . Ail
1
rlght '. 

.. 
•· •• J ";? . 

!. •• . 7 ' . 
You · know, we have medicine to · A. Yes. 

. "' 
j~.-
J~c"-,,, try te treat symptoms, and patient's function. l;Ie 

.1 

· wasn't, in a wheelchair and carrying an oxygen . tank. 

<.Q. of · cours.e he was not. 
· . 

[ . 
,. 
ii . ·. A . 

. . .\, 

He was walking and functional ... with 

·.\ °:1..? his lung disease. 

1• Q. But he J:iad these forms of lung 
. . -:· .. 

· disease 

15 A .. Correct·. 
. 1 

Q. -- ~hen· he walked into yo~r office 

· 1 7 on November th'e l.st; -. 2005. 

·.18 · 
·, .. 

Corr.ect·,·. yes, sir. •A; . 

Q. Now, there are different types of 

2.0 · cells,· true? 

l 
2.2 

A. Yes. 

Q. riif ferent tif'es of what we call 

J 2;3 ' histology, trying to figure out what . type of cell 
, : 

I • 
. types are involYed in the . lung cancer. 

. A. Correct . '. ;' : . .. 

I 
·-.:-----~-·--~-...,...,-~-------, ---~ -------------' 

Truesdel & Rusk 
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Ross Kerns, M :D. - Cross 

lecture on cel~ls .. 
· .. , 

what .do . you mean :by cells? 

A. wei1, · w~ ~ave . different ce11 types 
. ; • . 

that compose tb,e bronchus._ The l i ning- cells ~re 
• •' ' . .. 4 • • • - • ~ ~·. ~ "' • '. • • • • 

more of art epi.th~l~al cell . 
- ·.:r • . ~ . : "' . 

I don't kriow if I should get into 

too much. . " 
' ...... 

~ . ., .. 
Q-• .. Don't get ' too 

'· . 

A. · Bu't that 1 ~· . .a· squamous cell. 

is a flat cell_. ' '· : 
It's. dist~nguishu.bleby the 

. · .. .. ,. '• 

. patholog.ist. I'm not acting like I'm a pathologist, 
I' • • • • 

'py the way. ·rrm just trying to make you see it the · 

. ·way the med'i'cai ·0~ic~iogist:; liiees it : 

w~' have·· .ahother cell called an 
· • . 

. adenocarcinoma .in t:h~ lung:. That, again, is a cell 

.'llonique to many glands in the bo'dy, the pancreas, 

.. even the .colon. It·· makes ~p ,organsc;: part of ., the . 

' bronchus a.nd ·t}1e :iung. ·: - . 

Q. ~-~ ': ... ' ·' And tliere:·are se"l,-·eral other types. 
: 

A.. 
. . 

Yes.: .. :. 
I· . . 

important Q:. It'S ' for you, in making a 

j~dgment ' abou( perfo~ing chemotherapy, to have some 

.idea about .. the type o~ cell, right? 

A. · . ... , .. :correct, · and we actually make it 

;'·1 • Truesdel & Rusk 
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Ross Kerns I r.f. b. ... Cross 
, .. ·' . . ~ .. .. i~: t::· . . " . . . . . d'· 
simpler than-' t;h.at, tpe patp.ologi·sts and medical 

oncologists th~ough the ye~rs, ' b~~:ause clinically :. 
. ! ' . 

What IS importaµt. is '. how' 'd0: We treat . th~se fo+ks I 

~hat is their ?est. option. ·' 

we bas1cally make it very simple. 

751 

. You either have. a small cell type, .. which used to be 
~ \ . . ' 

· called oat cells just by t~e appearance, and that's 
. . 

It 1 s · notab1e · 
. : .. ,· .. . 

. .. about 20 percent of lung · cancers now. 
. , I . . 

in that it is pot a surgical treatment. Tho~e cells 
• 

tend to move very· rar>idly throughout the body. 

Chemotherapy and radiation· are generally the course 

:of treatment, except f .or e?Ctraord:i.nary cases where .. 

we are extremely fortunate : and find a nodule, and 
f · -

that's why we .do it. " 

The other big group thi;it I 

'mentioned is just the non-~mall- cell · cancer, and 

those are the :types . that we have. to stage and 
" 

: ·evaluate _·as " ~o whether: surgery ·is 'an option for cure .. ' . . . . ' 

versus what w~ call system~c therapy, which is 

.. treating the :body with chemotherci.py and/or 

' radiation. 

::i;:t: 's jµst a too~ . ~hat the 

· :patholoi:;rist ~nd the pulmonology doctor giye to the 

· ·medical doc tors . and ·the su~geons to help. gu~de : their 

Truesde;I. & Rusk 
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Ross Kerns, M.D. - Cross 

All -lung cancer is bad. People try 

to distinguish fast types and slow t}rpes. There are 

slower t:YPe _ c~ncers · that are more w.~11 . behaved , 

there's no . question, but they are all malignant and 

potentially fatal. 
. .. · . 

Q: The type of cell type involved in 

this case was a squamous cell . 

A. That was the pathologist's 

determination, and . they . will make .. that ~.;tll when 

they are .. certain, . based on the histologic 

appearance, meaning .· how it looks under · the 

microscope, and we go beyond that now. 

Q. SUbtypes . 
.. 

A. There's spec"ial stains in our 

ability to type that tissue, but the pathologist 

called it a squamous cancer, yes. 

Q . And that's, s-q-.u - a-m-o-u-s, 

. squamous cell. 
.. ... · 

Squamous cell type of· lung cancer 

is the ll)OSt . related to cigarette smoke when compared 

to all other _types_ of lung cancer, correct? That's 

what you tol4 me last time. 

A. Well, I think that's true, but all 

lung· cancer is related to ~making. 
. ( 

Q . But in te:(Ill.s of squamous cell, it's 

Truesdel & Rusk 
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-Ross Ke_:;,ns ~ . M __ ; D. - Cross 
~. :: . 

.. ~-~garded, . 9-S -~~1';f act . that it :. is th;e i,;mos.t . related to . 

<ciga~ette s1nc&e/ ' '. ·· ·, 
· : 

. . -~ . 

•. correct? 
I . 

. ·~ '; . 

. A. 

.. · . ;. . ,, 
.: :·.> ;:_.; 

. i · That 1.s . what. you to1d '!Il.e , before, . . . 

::· 

.;;_l: : 

·· ·.· 

. .i 

;·_':;_ .. '-'An.d 'y6u ';·{i agre~ ··with that tqday? ' 
. .. . · 

I~li agre~ with that~ · yes . 
. . (• : . 

A. •. J • 

·., : 
. Q • . And 9e. · pe;i:-cent of · squamous cell 

- ~ . . \ . ·. 
;'ll;lng cancer is· assoc.iated ~ith smo)dng, and it's 

• 
.:· 

, :ialSO known as .smoker IS "cancer . 

. 
~ · . 

'ic~ncer ., . 

:A . 

is, 

I 
. ~ ~ 

Well~ dgaln, as I stated, all lung 

yo~· l}now, assoc~ated with _smoking. The 
I 

.. '1. • • • • . • . 

'.squamou~ cell ;type by a few -percentage -- and .these 

·.~~eakdowns 'clia.P.se. Y·~~-- b.bw, ten years ago we had ,., . 
'.-~ · . . . . 

··;~pre small c~ll cance-rs th~n we d~)· now.· . 1;3 : We 
:.' . . . -.; · :·· 

fo ;dginaily had, more __ squamo4s cancers than we ·do now, 
'. : I 

" 11 . .. _;.pli.t yes:. ·We "'~re ·getting. ip.to a . few pe~centage . 
. ·~ . 

"i 
·i·s . ·. points her~. 

• \ { i .. 
. 19 Q. 

. A : 'But a hig~ percentage, yes . 

' ·: 
21 •Q . . ' Well, ·99 percent is a· pretty ' high, .. 

\· 

2~ ,,: i~~n ' t it? 
i, , . 

l 
. · .. " A .. That.' s high, and I think that 

. ' 24 ··:nJ;Imber may be ,a little hig,h, but I won It debate that 

25 · 'with you. 
\ .... · 

. ·r 
. ' ... Truesde'l & Rusk . . .. . .. 
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" \U f: .· 
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~· ..... .. · 

' 

1 
f. \ 

·, ... ' 

. -3 · 

. ~ . ,. 

·1. 

:~:.{ 
5 

' . ;j· 

'r 
~ 

.. ~ 
• : ;."; .;, •• t · ' • • ' ... ' ' ~J · ' . ·' :--.:'..: ·' • • , , .. . . 

-~, · e _i !t _her, · did '.he? : ' · .. 
' • • ',;·~ ~ •,I; • ' 

:. l . 

A. No. 
... 

... 

··' ., ' 

:·-.' 

· , 

1 •"' · .. ,. 

' t. :· . . 

Now, can ~e agree that this 
i : .. ~ ~. ·~ : . : 

! ; . 
.:. J . • .! 

Q_. ..; .. 
·: ' . . l. 

..... ·: : ::J .:.i:::; .' '.' . : . . . ! • • • 

• ,, .' it· , ., 6 :; · gent letnari was never diagnosed as suffering· from the .. 
·.· I 

.• i -~~ hr' . 7· ·\u'.S.,ease 'of a~best~~is. . · 
'· k , 8 

,· . 
·A.. Yes . 

'I'hat ., s t.r~e, isn't it? . ' i . . . -~. ;. Q. 

k . J 0 ,!.... • . . . ·A. 

. :it.:.,.:-.· ii. He ·did not ... have asbestosis, · qiQ. .. he? ;. 
"'! ·._,_. 

,.Q .. · .. . ' ,. . 
' 

, ;1 ~\-.( 1:;" .:~1;: I: . • ,• 
. . .. .. . ~ ' . 
He di,d. no:t ' h~ve evidence of 

1 

··~ ·· 
1. 

. , 
,• .. 

' 

.· .'.{ :~·3. ·. · · ~s.bestosfs, 
I ' ' I ' 

po., 
r • ~ : 

sir. · 

'.'.1,:9; Q . And as:bes,tosis is something that is : 

is J:(~ ... . , i·. c·~+1;seq, 1;:)~ ; in~aling.~· asbe~t·b~ fiber into the lungs, 
. ·.· .:, . ' 

.. '1G , . ;L·t~ not? 
1 

•• • • 

1· 

Yes. 
' .. 

~ . : .. •·, 
J,8. ;Q, •.. And ·that . has an. adverse effect · on 

. .' · .. 
. ' 

'.1:9 : th'e.· tis:;me of the lungs.· -
•'. 

I: " "' 

·:20 . 
: ~ . . ' . ' -A : It causes · an inflammatory response, 

. : .. 

· ~! l ye.~- . · . 
. ,. 

. 2.:!.,; ..... i'Q, .. · He d.iQ.n 't_: have that . . 

~3 . . .. c:: : A. He .didn't . have evidence of it on 

'2'4 r :~ h.fs x..:rays. · :· · 

2'5. ·\ .... : : Q. ·: .·· 
. All. right. And he · d.idn't .have 

· , ' I ~ .~~• 1 ' 
.. c ,._· .,_. • .....,.....,.,._ 

. I 
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1 · anything · they call pleural plaques·; ·did he? 

2 A. No, sir. 

3 . Q . . ·· And . that 1 s · a marker· for exposure to 

. . 
4 asbestos, pleural plaque. 

5 A. Yes . . 

6 Q·. Aild it's a marker suggesting 

7 e;,cposure to low amoun.ts of asbestos, true? 

. 8 A. i think so·,· yes. 

9 Q. And he did not even have any 

::10 pleural · plaques, did he? 

11 

12 .. 

13 

14 

is 
16 

17 

18 

2"1 

A. He didn't have evidence of that. 

Q. Therefore ·, if he was exposed, he 

was not exJ)osed· enough t ·o ·develop the disease of 

' . 
. asbestosis or even to .develop these pleural plaques, 

true? 

A. True. 

q . You were asked about - - you were 

. ~:$~.ed abput '. s'?.~.e:thing: •'9-.~aling . with .. :if yo;u 1_.re exposed _ 

. to . asbestos and Y9U- SrriQ~e ; that IS .a bad thing .. 
.. . " .. ... .1 • • • . 

\. ·' ·' . .. . ·no you remember being asked that 

question? . ":.'· . 

A. Yes: ~ . 

Q . .. . :'.·. . . . W}fat :q.appe:ned was that this .. 

24. . ' 9,€'.ntleman ·gaye .. you .an article by a fellow by the 

25 name of Hammond, di~ he not? 

·· Truefade1 ·& Rusk · ·: :::· 
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., ' 
1. 11.. 

. ; ; .... - .· 
€orrec:'t, i read th.at article. 

. ·. 
·::,. . • 
.,2 

· ; . , . . . : ~ : ! . • "' ' ~; · .. : . • . . . .; . · ·,~' .. ' . . . 

Baclc in the 1960's, true? · Do you ·Q. 
' ' · '°: 

3 · '.re~~~er -"that? . : .. ,•.·' . 

· I 

4 A. Yes. 
't 

5 
.. :. · 

Q_. 
. ... .. 

And ~hat's the basis of that 

,I 
5 I ' i ~ t~stimony of yours, that ·article of Hammond, 

'· 

. i .... 
i ·basically? · 

i '. : 8 l:t)._ :-· . ' .A. 
' 

I don't think that's the sole 
· 1 
-/'' 0 .:.:.i ~ _, · 'J6a-s1s . r ·think the - - · 
r 
: j 
~\I 10 ·;-1· Q. Okay. _Well, let's talk about it. 
i 

'. . \ ' 11 • ' 

'i .'f, •. ! ,... J."2 •: 

The Hammond article had to do with 

: .. :iJ.~1sulatc;Jrs . . · Th~y ~~r"e ~-t·udying insulators, true? 

\• 

Y3 A. ~oriect · , th~ best I recall, ~es . 
;.': :~ 
I4 Q. ·Aiid insul~tors are asbestos 
.. 

::i:.5 
) ' .. ·· . . .· ·. . 
. ·.Workers; are they not? 

.. ' · 
+t A. Corl'.'eC.t . . 

17 . Q. And asbestos workers, insulators, 

ll8 ar.e people who work .with asbesto~, true, on a day-in 

19 an·d day- out 1;.:>asis? 

20 ·P •. Yes. 

21 Q. They_ are the ones .that mix the 

22 ·as}Jestos up. They are the ones that actually apply 

·:2 3 .. ~he · asbestos, . or at le.ast· back in the old days . 
I 

2·4 a~plied th~ ~Sbe~tos to the pipes and to the boilers 

·:{5 . ' \-~nd· to all of .that sort of st1,lff, right? 

Li ··. 
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Ross ·Kerns, ~.D. ~ Cross 

A. Okay. · Yes·. 

Q. .~d they wo~ld be exi;)osed to 

:·a.sb.estos on .. a day..: in .~ anQ.: ·d?:iy-out basis ;. would they 

A. 

· Q. 
' ' . . , 

' .. ·,l 
Yes . 

··those people·:; .people belorigin'g to the".'1.mion up in 
. . .. , . ~ 

. :r :beiieve. that; s true. 

768 

Q. Mr. Payne was not an insulator, was 
. .... , 

· he? 

A.: · . Not tnat .I •m aware of, no . 
.. , . 

' Q. He wcis. 'i:1o;t .an asbe.stos worker .. 

MR. BAKER: Let 1 s · put this up. 

(BY MR. BAKER} He was not an 

·16 irl:sulat9r. }le wa·s · not.' an ·~sbe~to·::; worker. He did 

i7 "119t work with ~sbestos, . did he, M::r:. Payne? 

l:B . A. 

19· ... : ;. 

20 ·;;.-· • -Arid· in · that. ·study; the .people who 

:21 : we;r-e stud?:.ed.: ,had asbe.stosis ,· true? 

. ' 
Vii:tu~lly - p.11 of. them, ... as I recall. . A. 

·23;' ·Q. · -A.ll . right . . . And that's the_ disease 

24. .of..· the l .ung ~hat we 've bee·n talking about, 

25 · a~bestosis. 

. . , ; 

· Truesde,l & Rusk ~:· · .. ' 

. _ .. .. 
App·.·09,7 



,. 
I 

1. 

l e 
I 

l • 

. . 

! 

1 
.. 
2 

3 

4 

5 

·6 

7 

8 

9 

io 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

769 

Ross Kerns, M.D. - Cross 

A. Yes. · 

Q. ·Mr. Payne did not have asbestosis, 

did · he? . He. did not have . - -

A. No. 

Q. asbes.tosis. 
. . . 

He did not even have pleural 

plaques~ did. he? 

A. No . 

Q. We've agreed about that. 

You used the word -- I don't know 

if you used the word or not, synergy. 

Is that the word you .used? 

'A. That's a word, yes,· that I 8 been 

used 'with asbestos and smokers. 

Q. So can we agree that this Hammond 

. stµdy, in reali.ty, was a study of asbe~tosis and 

cigarette smoking, true? 

A. . That . sounds tru~, yes. 

Q. It was not a -study of asbestos 

. · exposure and cigarette smoking, true? 

A. . Yes. 

MR. EAKER: . You can . take tha~ down. 

Q. (.BY MR. BAKER) NuW ,· you were . 

questioned about radiation. 

we '.ve agreed that you were not able 
; 

. I 

Truesde.l & Rusk· 
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·Ross Kerns, M.D. - Cross 
·' ·. ;. ·. /'.;. .. 

to quantify the amount of· exposure he had to 

radiation, true? 

A. ·: 

A. 

True. ' . ' . 

Just that he was. 
. ,. 

Yes. · 

770 

Q. 
.. \, .: ... ' 

Ali · right ·. And have you ever ·heard 

of the Tennes.see Department of Radiological Health? 

A. I think from you ,. as a matter of 
. .. ', I ,' . .. 

fad: . 

Q. It's nice to be of assistance. 
. . . ·. 

A. Yes. 

Q. Did I teli you, and did you do any 

research on your own, about those .. folks, the people 

who belong to the Tennessee Department of 

Radiological Health?::· . ., 

A. I think you told me during the 

· deposition. 

Q. Their job_ is to protect the 

citizens of this state, right? That's their job. 
·: •' 

A. Yes. 

Q. And would you agree that .all people 

are exposed to radiation . in East Tennessee? 

A. I think. everywhe .r.~, yes. · 

Q. It's a natural ·and n~rmal part of 

Truesdel & Rusk 
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~ . gohs· ~etiis ·, ·1 
.• ~t. p .. 7 .~ross .. ... · . !· · : 

~ ~.~~7~.0-;_ :·~> : .... . ~..:.. ... ---'-----.-,-.--~ -.. -'( -. ' -.--------.- :'y,- .. 
1 

... 2-: . . 

1.. · 

· 3 

-. 4 

. ; : 5 

. . . ,. 6 

~ .. 
I 

8 
, . 
t . . :··9 

~· . I ·;l:''Q~ 
'fj.: .·';,1 
' . 

'. i!:'.;,:,,\.-i : ·1' ·1' 
.-"t. · \':?\ ' ' .. 

··.'. . : 
• . ,.. i' .., 

I .l ~ • ' ~ • ·~ '. 

~veryday_ lif~i is · it not? 
., . 

A. ,. .: ·ye~'.· . /'•, 

.. .. , 
Q . . For _'.ra'd.iation on the_ ·joJ:;> to have 

·:injured Mr. Payne, for it to have contributed to his 

iung can8er, 1:Je w~~ld have had to have a significant . 

. e.x.posure ~ to radiat.'i .~~I would :tie not? That Is 'kind of . 

'.iL Yes. 
. .. ;: : True? Q. 

·. . . . : ; ;. . ·:· ~ _... . . . 

"exposure···i:o . radiation, you could not suggest to this 

jury .that.. it .. did. pot.en.t'ia1ly contribute to his lung . 
~·.' • i ; 

: ·,\,13.. . ·cancer if he· didnit 'have that exposure, obviousiy, 

.. i4 

15 ' . A. Yes: 

1(. ,., . Q. It.' s .· simple . ~ . 'No .. exposure equals no. 

l'i causa.tion. Common sense . .. 
18i" .A .. Yes, it think so, the way you 

:.~ . 
1 Q' · · presented· that, yes. 

;? 0 Q. Now;_ . heai th physicists, those are 

2~1. . i:ieS'I?le who study radiation: are they not? 

~;2 : A. Correct.-

~l3 · : · · "Q. And presufnably those people are 

2·i· P.eople who stu<;ly radiation .arid · are they have . a 

·2.5' · . · s·ociety .. 
;. •, . 

- . ., . . •. 

Truesdel · &. Rusk 
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... 
Ross Kerns, M. D. ·_ · Cross 

The people who b .~ long to that 

society would kind of know·what they are talking 
\ 

. about; ~ouldn't you· agree? 
... . .... 

MR. SHAPIRO: Object to the form of 

that question. I don't understand it . 

Q·.· · (BY MR. BAKER) Let me ask it again 
... 

since he objected. 

Peop·le who belong to the people 

who are ·health phys.icists ~, they have a ~ociety ,· a 
.. 

co~lection of people who get toget her who are health 

ptiysfci sts : · 
.. ~ .. ·:: .. 1. ' . ; 

They· obviously have some expertise 

in the area of radiation; wouldn't you agree? 

A . Yes. 

Q. Ali . right. Have you ever heard of 

. t:he Heal th ~hy~i~s S~ciety? . . 

A. Again, I think you've mentioned it. 

Q. But you haven't yourself? 

A.. Not pai'ticula;x:-ly, '- rio. · 

Q .. '-- Okay ;· ·we 'were · talking about 

squaino'us''. cell ·versus .:_.:.:. we weie talking . about·· 
. . . \ . 

. small cel.l . 

Yes. 

Q . sma.'11 cell is another type of lung_, . 

. . 
' . ~"' I • •,., :: :' I' : • . ·~ ', ' I 

. . .. :-_.;.· • ,1·•.: 

·.· .. ··. 
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. :·;~ .. 
:- ¢ross 

.. 
And. Jjave you rea:tj, the" literature · 

that says that radia.tio.n-i~dU:ced cancers appear more 
. --: .... 

· .. liJc~:l~ eo b~ '~f the. sma.11 cell su~type? 
. : · · . 

I tiil~ the~e·, s been some articles A . 

to: :.support that. 
'~: ~ : • I ' ' 

And he did not have t _he small cell · Q. 

subtype,, did he? 

:" ··: ·· .. 
A . 

.. 
·- · ", 

Q. He ~ad th~ squamous cell subtype, 

• : d i'c1;i 't he? · , ' . 

A. Correct. 

perce:dt. 
·. 

98 of whi6h are related to" Q. 
~ . ·: . 

cig!lrette smoke, frue? 
... . ·· ·· ..... • • l' ·~· ' 

A. Tr:ue , ,.; ;. ; . ·. 

Q. Also· kn OT/ID as smoker's cancer, 

t~·ue? .-

A. You. know, . yoq've said that. .I'm 
., . 

sure, .i.t' s · .in · the literature somewhere that that's 

:," 

MR. BAKER: Thank you, Doctor. _ Get 

b.a.ek -; to work. 

THE WITNESS: . I appreciate that .. 

·THE COURT ~ Well, not quite. We 

.Truesdel & .Rusk 
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William Bull9ck - Direct 
.. - ~ 

·. ·: . ..: 
1 Q. ·· And one of the reasons it became a 

2 S.uperfillid site, among others~, was radioactive. 

3 contaminatiop on the property? · .. ··. - -

A. . Weli, the;r·e were - - there were 

5 different sites that · h~d dif fe;r-ent sou.rces of 

6 · contamination, and I'm not1 sure if -- if the spur 

·: 7 w4s brought under that Superfund umbrella because it 
. ' 

8 had the --barrels of waste soil or contaminated soil 

9 · : ·.from another '. Witherspoon site located there or if it . 

10 ~- · was something on 'that, as you mentioned, the Candara 
. ·:!. . 

11 triangl~ are~, itself. 

12 

).3 

14 

, ' 

15 

16 

·17 

18 

Q. Well, the: Candora triangle, so the 

"jt,n;y understands I that I$ . the are'a where the railroad 

tz-:acks came in the· corner of the scrapyard; right? 

A. Yes, sir. 

Q. And you're -- you're just not 

po~it:i,.ve . who . owns that' triang.le? 
\ 

A. I -- I thougpt Witherspoon owned 

1~ it. 

20 0- ~el~, in any case, let me move you 

21 fofward : .'from.- here· ~ Okay? 

. 22 P..·· · ?kay . . 

23 Q. :i want : to show you ·· :.,_ actualiy ·· 

24 you·' ve alr~ady pointed it.. out . 
. " 

we· put aside ·Exhibit 

25 : si, right ther'e. · r 's that it, or have l got the 

Tru.esdel &· Rusk 
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} 831 .. 
I · .. . .. . 
wlilir.i:m : B~ilock .Direct 

contractor Witherspoon and AEC iLitiated a series of 
..... 

contra,cts:: and contract extensions for prospec!:i ve· 
; I ;• 

'companies t~.; come in~o the site, ti that's the O'ak 
.. . . .. . . .. ; . ' . •' '· ., · . \ . 

Ri.dge site; "and take ownership of the scrap metal .. ir 

~ha't ~a~ . o~ti.i:tied. fhere '.; ' right? 
f'. ·. i· 

Yes, . sir . . 
. •' ·•· 

Q. n In I 63' or thereabout a 
.. 

solicitation was issued and awarded to Witherspoon. 

It's nuriibered 717, then modified to 719, then 

modified to 749. 11 

. A. 
,,· 
·-R{ght· . 

. " 
And it says, "Supplemented --

$.J~~lem~nt:: No . '_ "·/ added SC:t:9.P -~etal. from' a ,portion of 

: .. ~.::P.~ White Wi_ng Yard and. s01:ne additional ·scrap from . a 
'·' . :i·:.. . . . "·.·. " . . ,, .. .. . . . . " 
'. 9-i:tf eient scrapyard: ... ~ The ' scrap metal was advertised 

,: · ~-~·~ pot:eritial:j..y contaminated with pl~tonium; ·· . 

MS. YOUNG ,: Your Honor, I . have an 

•objection on _the grounds previously stated. 

THE COURT:: All .right. 

Q. (BY MR. . . SHAPIRO)· The agent was 

· 22 .i;e~ponsible for monitoring and allowing release of 

23 thk · s .cr~p falllng within the range of permissible 

24. coribaminat i on levels ~ " Is that what that said? 

25 ·A . Yes, sir. · . 

Truesdel & Rusk 
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William Bullq,c:~ · Direct ·, · 
·"'" 

.Q. .,. 
. . • : ' I :·. . .· .. . .° . . · . :~' . ~ . . .. 

. physical agel}t or'" the : substance known as :t:)utonium? . . . 
A. · ~es ·, . I know · it· ·~ a naturally. 

occurring min· mineral . 

Q. . And have you -been familiar with 
•: . . . ... 

the.re IS at l~aSt One book Calling it the 'world IS 

.. · .. ~' . 

most dangerou.s element? 

.A. 
~··;. . . 

· No; ·. ~ir·, J •m not familiar with that 

book. 

Q. Ok_ay . ::i:t. says also in . the memo 

that, "The c~iitract° 749 was extended on several 

oc.casions · through · septe~e::r of 1970 and then 

Witherspoon received a contract from us including a , 

sale in June : l972, numbered 2100." Do you see that? 

A. .Yes, sir. 

Q. So., · ther~ ; w.e:r:e sales· up until at 

· teast '72 it indicates here; right? 

A. Yes, :sir . . . . 
-. = -: • I '. • :' : ~. t' , 1'. : ·:- . ' 

Q ·. Okay. .r 've . got . to figure a way_ to 

do · this , · ok<?-Y: · The total ' amount of advertised 
... . ~- . ·=: 

. c::.ontamirtated metal received by Witherspoon between · 

'-63 and · ' .72 ,was in · excess . of 4,000.'grciSs tons; 

correct? 

A. Yes . 

And it said that they they 
.; 

• •' I~ 

Truesdel & Rusk 
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· W:rtliam :~8ullC¥..¢)-L- , J¥.i . ..,r_e_t_t ....... _.. ...... _..,.....,."o;·'-· ·.,..--__,..-.,....,.._-----. 

,- ~ r . . ~ ,. " , .~ . . , . . ··, . ~ !' ~· •• ~ • • . 

· at?t.ache4 a memo th.it · .said. -the· purchaser, and I 1 m 
, • ::, ~ .. / ·. , ' I ' 

. . ... ;: ·J ·: :. 1.' · ·.' • • ' :. 

assuriiing. this would .be any purcha,'.'ler of their _sci;ap! 
, \ ~ ·"· ,: . I · : 

· 1ncl.udin,g~ w.J.therspcon, _ should emj?hatically be made 
.... . ' . . : ... · . . 

' :• , :, ., ';,:.... : l,''•.·:;, ', :· : ... ,· I )' • . .- ," •, • 

-aware of the •: fact that the rnater;i.al he is 
' ( 

;:;, ~-. "' " ·~'. .. :· " ':: ' _, '·" .. 
· .' c?11~;ract.irig ~o . handl.e ~ices contain a plutonium 

: : • : .;:;::·:.; ·: ~i .. , :: . . . - ~ . . • . 

pot·ential and we cannot ' gli?-rante'e ' a specific level 

. below w~ich ·all the ~ nia.~e.~'ial " ~i1·1 · read ·~ · Is that 

.. · ' 

·:.• . ·: ·: .' 
MS. YOUNG: Same objection as 

fl;() -. ' ~:;.:.14 previa'usly rnade '. · 
, .. ·: . · : ' ·' 

.;., · .. 
' ·1:1 ' 

.- ;'• 

I ' I 

All right. 
i • '. . I,•-.. • ' .' 

THE COURT: 
__ !·! 

..... 
A. · 

... .. 

. : . ..... " .. . " . ' 
13. attach.eq letter? 

( . . 

i4 ' .. ... 
1
(BY MR. SHAPIROl ,. I think it Is on an 

,. ... 

·15 I ·'""' ". : :.. . .__. .. " .. :·. .. . ".. -""' 
attachment .dated 1969. 

_16 A .. ('Perusing :· documents.) 

17.: :'Q. I Im sorry·, I might not have 'had 

' 18. that attachment. :we -~· okay. It .was produced but 

1.9 okay,' sorry. 

2-o · I want to ask you some questions', 

-:f·1 · here. Well,· I jumped· the gun. r. 1 ve got to show you 

22·. '. s<:;mething eli:i'e. Hold oh one se·cond. 

24 

:2.5 

I want to ask you about a few other 

re·port~; :here·. Okay. And I showeq you these 

· ~arli~·:r. And can you. look at Exhibits 14 and 15? 

Truesdel &. Rusk 
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. • ! 

· ... · ·;· . '. '.' .. ~>: ~=;_ . . .. 

·~ ·\ st .~phen M~~io~th ·~ · · ~ir_.: .e_·~_. :._t_·_'.;..'. · ______ ... ... 1:_··-·-----------
± ~ piut~~1itl~ . ~ , ~Ztur~lly o.ccurring Q. 

I •' •: - '.~ •· • • ' . .": :· ,: :·: •; . ' . · ' .1( ' ( ; 

_r _adicisoto'pe tha~ ;.-.ibuld normally be found in the 
. : ·: 

3 · ground? . I 

, , • .. ; .. · ... · .. , :• 

sir. 
· ' . ,· . 

4 A. No, 

.s 
.. . ~ :: • ! ' ' • . 

Q. 
' .1 · : ... ·: . .. : : 

'\l:ny ·riot? · 

. .P'.ii~t·o~' .fu~;; i~ : ~ade throµgh · the 
. ' 

.. . A . . 

.. , ~· 
·~.:: ~· . i". ! ..... j ....... .. • ' • •• ·,. • • • • ' ' • ..._ 

. . ·process 0r· a.··· :i:iu.e:1e·ar" rea,e:·d.An.; an9 that i.s t:he on1y 7 

· il · . way you can obtairi .. : piut~ni~~ ~ith. · the eice~ti~n· .:.·_ 

.si · ~ '{f can. a1~~ B~ ·:·hi~:c.i~ · \.n.· .. a~1 
... a.~~~-i~ratoz:·, ~u~ it ' is not 

. . . . ! ·• , 1 ·: • ·~; •• f. . . -~· . ~ . . 

i o· .. 1 • found naturally, through natural causes.· 

i1 

i.2 .. 

· 'I 

·1:4':· 

16 

• .. . .. · ,· 

Q . 

·. radioisotope? 

'.: 

~ . . ~ . ..... ... 

··'. . 

., .. 

A. 

Q. 

A. 

Is plutonium· a highly dangerous 

- ; 

. . 
When ·taken in the body, yes, sir. 
. ..... 
"Is inhalation one of the kl.1C:Ywn 

Yes , .among other:s . . · . r"t ' _s th~ . 

. 17 p~imary haza,rd from plutonium, actually . . 

18 Q .. As a -health physicist do we . know 

1 9 exactly how much plutonium needs to ·be inhaled 

20 before a person can have injury o~ death or develop 

21 cancer? · 

22 A. As .far as I know, there's been no 

. 2.~. s~fe leyel for plutonium intake . . 

24 Q. ·What about enriched uranium, is 

'.is . . en.i:'iched uranium a dangerC)US radioisotope? 

• . i 
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' Stephen Mantooth - Direct 
.s · .• 

1 through the 70's, the. 1980's, and this period from 

2 like '91 or '90, . '91 .through . 2007. 

3 Now~ in '90 or '91 was there 

4 something that . t'ook . place at the Witherspoon 

5 scrapyard that was ' significant as far ai:; regulation? 
'. ,,•' 

6 A . Well, yes, it came part of the 

7 . Superfund. 

8 Q. Okay. And did you review a m.unber 

9 of reports and ·documents in that time frame once it . 

. ~~-1.o . was under scrutiny .to become regulated? 

11 A. From · ' 91 forward. 

12 Q. Tell the jury what if anything in 

13 these records of surveys and inspections that you 

14 · found was relevant as· far as whether there was 

·1s radiation contamination at that site? 

16 A. There was actually. three reports. 

17' ':!:'he key one was done by the SAIC. i.,;ompany. It was ·; 
. . 

18 done in 2007, and this ~s long after the metal has 
; : • I 

19 been taken out, there's' been remediation of the soil 

20 and everything else, but still they found detectable 

21 levels of uranium and plutonium on the site. It was 

22 a ·health hazard study, I believe. 

23 In the late 90's there were two 

24 reports 

25 Q. Slow down a second. 
! I 

Truesdel & Rusk i ' 
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. : : ...... ! .• , . . .. . ' .•, .·1· . · 1; ,-.' .... 
· 1 

2 

3 

· ~ . t . . ? . pJ,u onium. 

What did the .. SAIC report find as to 

'· .... . 

They f o:und we:!.l ·,. plutonium they · 

:·. "~ 
4 .. : basically in the surface soil I they found they · had 

·,.-5 '.: · estab.li~hed· what they . ca.ll~d . a i~·~el that above that 

6 

7 . . they .were goi~g to analY;ze that for health impacts. 
. ·: '- ; 

·· ·And there .. were several. sa1:nples. in soil - - and memory . 

. ·9 ~ t'ails, ~:aytie ~veil ~ome of _the gro~ndwate.r that had 
.· .. . 

. .Jo ·i.evels of· p1~t"onium ' ab°O~;~ that . contaminant of 
• I•.' 

,, !.'.. 

:11 · cori.-c (::tn . threshold . 
. · .. , 

. . 1:2. . ' ...... ·t .· ···, . ..... 
You. toid us earlier, w;ould that be ·Q .. 

. . 

13 

'14'. 
... 

r • ·, 1.· :., . \ . 

. . . ~·ound . naturaliy there-? 
. '· . 

A . No, absolutely not. 
' · , 

·-1-s Q . what about enrich~d uranium, what 

. 16 did. the S:A.IC report · in.:2:007 report_· find. about 

17- ·enriched uranium? 

A . They found levels of uranium 

.. 1.S'"· : i 'sotopes which includes .238, · 234, . 235 all above what 

2.0 · you would call background levels. 

2 1: Q. Now; when they detected those 

22 ,. . lev·e-ls in· the· soil· o~ ·water, was· this during the 

2j ', : C.J.eanup ·:or was this after the cieanup had started in 

24 · ; :. 1991?, 

25 '. A. It's.my understanding that it ·was · 
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Stephen Mantooth - Direct 

well after the cleanup. 

Q. Is there anything. as a heal th 

· physicist that you can derive from finding plutonium 

in the soil on that ' ten acre site? 

A. ·we+l, it-. didn't - - as we've already 

discussed, it di.dn 1 t get there naturaliy 'so it .had 

to have been :brought there. 

The . oniy. ~eople that I know of that 

deal with plutonium on a regµlar basis is the DOE or 

. ;its predecessor, --. the -~c"; ~o it had to have been 
' ' .. ····.· 
brought .there from ' one of those sites. 

Q. wh.at a:bovf. enriched uranium? . 

A. ·· I would make the same statement 

about enriched uranium. 

Q. Okay. was · ther.e anything else in 

that time frame, in ; that cleanup. time frame that you· 

want to teli the jury about? 

A. Well, •there were two · other reports ·. 
. . 

~hey were called remedial investig.ation feasibility 

: study reports where ess·erit ially .t hey look . at all the 

: data that's ·been taken and offer ; the feasibility of 

remed:i:ating: a site :and J:..dok at different 

alternatives. 

The thing that I was particularly . 

interested· in 'was · the.ir tables of analytical 

. ; ~ ... 
: .... ' . . .. ~.; _,, : . .. :. . .. ~ - . 

'\ 
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' Stephen. Mantoo,~h . - Direct .. 
· ~esults , . and they ~i~o rec~~d~~ 4~tectable measures 

·of plut~.niurn ~nd ·'~r~~i~~· ~n . h~~ site. 

Q. wl:ia t. •. ye'a"rs were those done? 
. .·· . 

A . There were two. . There was one in 

Okay~ 

~- I thi°nk i.t was two different 

subcontractors. · 
.· 

Q . All right . Does that cover that 

·frime::·fra.me; that last ·time frame ;1ow? 

A . Yeah_, I think ·so. 
..... · .. ·. · ' 

Q. Ali · right . What ·about -- what was 

in· the Tennessee ·regulator records from any time in 

the 60'(3 through the· J:970's .that you felt was 

'~~·l~vant to tell this jury about?. 

A. Well, again, the thing that 

· impressed me was. the she·er· mass of contaminated 

.· metal that was shipped . · I did a quick calculation 

. j ·ust from Oak Ridge. There was like nearly 3, ooo 

. gross tons of contaminated metal .. 

Q. Let me stop you. How did you know 

~ i~ was contaminated? 

·A. Becarise it said at the top of the 

page, contaminated metal. I mean, on the records 

'. t 'nat I reviewed. it was an inventory metal shipped 
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Stephen~antooth - Direct 

1 
.. :J. 

and it ~aid con~amiriated m~tal 'shipped to 

2 Witherspoon . 

3 Q. Okay. · Go ahea,d. 

4 A. All .right. Records f rem the 

5 contracting officer relating to David Witherspoon's 

6 contract clearly state this is -- the vendor 

7 should -- or the buyer,' the purchaser should 

a i,mderstarid -'tli~ ·t .t.hi's i~ - ~·bt being ·-- I'm 

9 · , . paraphrasing h~re I that the metal ;Ls being sold a~ 

10 . not uncontarrii~ated or C:'cint.'amiriation-free .and it 

. 1.i. should not ' be ' assu~ed." that ' it can he free released 

12. 
. " 

to the public ~ So Dav.id ·. With~rsp0~n heid an AEC and 

. ·, 

13 
. . 

later a Tennessee · °license for radioactive material, 

14 so this was not a prob.iem; the.y knew it was 

15 contaminated, he was -licensed to' received it and so 

16 they sent it. 

17 

18 

19 

20. 

22 

23 · 

25 

The other thing was is that, also 

. . 

. regarding ' mc:i..t~ri_al· sp.ec~f~cally in . the right wing 

. yard that. came from ORNL · tp.at .th.e _material is I 

'. forget whether they .said likely or possibly 
. .. 

: qpntaminated -.with -plutonium and that . they could not 
. . . . . 

guarante~ the leveis of plutonium that was on the 

- rii.etal, th<lt it was· ·going · to II)eet any type of level. 

··: •, Q. ' ··Is · that - - what is surface 

Truesdel & Rusk 

. .. . - .· .- · .... ··App."1·12 



,. 

1 • 

1 

1• 

94i 
. . . . . 
Stephen Mantooth - Direct 

1 contamination? 
.. ·: 

2 A. -Well, it's pretty self-explanatory'. 
" . 

3 Surface contamination is contamination that is fixed 
... ;.. . 

4 to the surface of a piece of equipment, a piece of 

5 metal, something like- that. It c·an be rubbed off. 

6 It's not integral to the metal - ~ it's not -- you 

7 know, short story is that surface ' contamination can 

8 -be released into the air, it can ~e transferred to 
~ . . . . 

9 . your hands and then to . your mouth if you don 1 t have 

the proper controls. 

11 Q. Okay. · Anything else in the what 

12. . , about an~ spe~·if i~ Te~~ssee re~lator tests out 
. . 

13 there in the 60's or 70's, were there any that you 

14 noted in your records? 

15 A. Yes, there were several that I 

16 noted. 

17 There was an inspection -- the 

18 Tennessee regulators got wind that there was some 

19 stuff coming from ~ plant up . in, Lynchburg, Virginia, 

20 so they went out . . They found readings as high as 25 

21 · millirem pe_r hotl-r:, wl:ii.ch I don't know if you guys 

22 have been educated op.that, but basically 

23 ; background . - - background leve.ls for ~xposure, for 
. : ~ . . . . . . . . . . . . . . . 

24 · gamma, th.e n~:turc:il backgroun<?- :is something like a 

25 · thousand times less than that' · okay? So just to 
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Stephen Mantooth ~ Cross 

A. .Well, maybe two, ·but 
. ; ., 

Q. Well, would you agree with me that · 
. . ; . 

· there's a dose r 'espon.se · relationship between .·. 

r~diation exposure and harm that could result from 

radiation exposure? 

A. i beiieve so . 

Q. And the jury is probably tired of 

hearing this but that .basically means the more 

· radiation exposure you have, the more likely you are 

to be harmed by it? 

A. That's a good way to put it . 

Q. And is it also true that the less 

· radiation exposure you have, the less likely you are 

· ··to be harmed 'by it? 
' . .. 

A. Less likely ~ 

Q. .so .the amount of··· radiatioµ .exposure 

a person gets is important in de~ermining whether 

that person is likely to be harmed .by it. Right? 

A. .It's important, yes, it's 

:i,mportant. 

Q. Okay. · Have you been exposed to 

radiation today? 

A. Yes, sir, we all have. 

Q. We're ail .exposed every ·day, aren't 
. :.:·. 

we? 
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A> 

,Q. 

,A,;. 
. ' 

." '-~' . ·: !\ . .\. .. 

Q. 
..... 

A, 

<;/. ·\".'. ::,-: 

··~ . 

{ ., 

~~~t '; ~. ·right ~ · 

·, su~liglif? · · 
.. . ,1. . . 

: • I:· . • ~ ~ 

. ' 
. ' 

. s ·~nlight is a ' form of: radiation . 

It ~ ~ a: blk . ~ne .. 
" " ; , ''.\~~;ah : · : 

Q: 

A. 
' 

~- , . ' 
.· ·-

; · ... 

.' .. :T.hirig~ ' we use at home, microwave 
~ .. 

_. ~·hteide~ tlian" th~t.,.,. but : 'lt :c~uld . be, .could be. 

Q •. .· r won ~t go through th'e ~list'. 
. : . : . ' .. " . ( .. ' .:-." . : : . : " : '; ·" . ' . ~. . . . " . ;, 
But if you are ·out in t:he sunshine 

~ .. 
. '· ·.' -·" " r "· . ' · " . \ ;"'' 

973;. 

' ... . 

.. 

: ~ . ' . 

· i· 14 • . · ·oi:": Y?u 1 re . u~·in9 : a. microwave oven or you ~a:te getting . 

f$ · . ;·i~±-ays of your te~tii' at .. ·the . ci~ntist' s: ~if ice, that 

16 ·~oesn' t ?ompare to the ·. cancer risk f;r:om 'those doses, . 

'.J,.7 th~t doesn't . compare to 'i:he cancer risk ,to somebody 
• J • • • 

:18 '. ~ ~t they smoked cigarettes for . 30 years, · ..aoes it? 

'.1,.9 A. I ·really don't know the answe~ to 
. . 

·20 - ~l;lat question. I'm. not an expert in that . 
·-.. . ' 

21 . relatj.onship with ·Cigarettes. 

7,2 .· Could I maybe clarify ·something? 

23 /I' . .. You've used sunl ~1.ght and medical 

. 24 dental x-rays kind of interchangeably . a~ a ·form of 

25 .: radiation and . they' re not really one and one. 
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A.· . I 1 rn not sure I woul~ put the 

: · ~Ci]ecti~e : ·iii .· "si~i'i'£i6arit{y •i '" bu·~ r · think -- :i: ~hi.nic 
. : '·: ·. . 

• ···: : · ·: ,1 

. ·; .. that cert<!-inly . you wou.ld have to prove· : that it's 

'greater than . background, what you would get in 

backg·round ·~adiati6ri .... -. 

l · ~. . : . 

So if you had · an individual th~t Q . 

' had radiation exposure that didn't exceed 

.·;. background, that rea:ily _wouldn't worry you, would 

;# ·.:-;. .. ;-. ·~ .it? 

A. I ~uess ~ - no, not rea~ly. I 

i'l . ; mean - - rio, · you wouldn't point at · radiation if they, 
• • · .. ! 

'1'2 . '. got;. sick, .. you :really, .-_w()uldn' t · point at :r;adiation a:;; 
.:. 

1'3' r being a cause . 
... . . \ ; .. 

14 Which I think we talked in our last 

. 'discussion about background levels of tadiatioD, 
...... 

16 -.a,nO. 

i:7 

18 
; 

i.9 
; 

2Q 

2.1 

. Q. 

A. · 

Q. 

A. 

Q. 

' ' . 

· I think we did. 

Yeah. 

We are still on the sa~e page. 

Yea:P., r•m still on the ;same page . 

And in .terms of b·ausing a .. disease 

, ·-: ·:·· · 

2~ '" J,:ike lmig cancer, which is what .Mr. Payne . . ~ 

23 :U:nfortunate~y pad, it IS important to COilSider his . 

dose, isn't . . it? 

A. I thi.nk dose is, -if you' re looking· 
r . . · 
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25 

at -- I think it's important to 'consider his dose. 

Q. Okay. Regar~ing Mr. Payne's 

personal dose ·of radiatio~, have you done . any 

measurements or taken any testing or done any lab 

~~rk in an· effort td tell us what his dose of 

radiation was? 

A. r ·have not. 

980 

Q . Have· you reviewed any test results 

or sampling concerning Mr. Payne's radiation 

exposures? 

A. As in his personal sampling 

results? No; as I testified previously, I don't 

think they I haven't seen any that exist. 

Q. And. would it be fair to say the:Q., 

· Mr. Mantooth, that you are unable to quantify 

Mr.. Payne's dose of. raqiation? 

A. Yes, that would be more than fair, 

my · point· exactly·:. ·. ·' 
I • • • 

• ' . 

Q . · · ·· .· Well·, then, ·I .thought I heard you 

say, maybe . I took it· down incorrectly which I do 

from time ·to .time but I ·thought I heard you ·say that 

_you thought his radiation exposures exceeded 

background. 

A. I think the question that 

Mr. Shapiro asked was what could I infer from the 

Truesdel & Rusk 
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·' · '! 

I ... 

(." 

\ . 

.~ • da,t
0

a and I .'.'~id t:ha~I think . I could infer that 

·: baf:.ed ' on·. all the 'informatibh ~ we 2 
. . \ 

3 

... :, 
6 

. · ' ,.., . ,. 

:·· ' 

·a 

· .. 9 

., :'ior.(.' 

have ·on "the 

: - ~6~ta~i;1at:i:~~'· i~.;·~.-i~ ' a~ .· witherspoon, . c~nt.arn±nat.:Lori . 
. . . .. . : . . 

levels cin the ·scrap while it was being ·haul.ed that I · · 

·.· could.'. infer that he. iikely re·c·~·ived rad;i:ation 

exposure above bac.~gro'und ' i '{ he had not been 

" 

involved i~ ·those activities . 

·o ... 'so ··t:'h.at .is yqur inference from what 
· .. .. 

you've reviewed. 

, ; . . 
,:11 . . 1i 

T~at is not "your professional 

~~'1~ion .''st~ted to a 'reasonable · degree of ·scientific 
. ,· . - ... . . . . 

. c,ertain~jt that he dici · l:i~:ve ra~iation exposure · 
' . . ~ . 

:i_'3i· - ~~ceei,iing, background., ·· is . it? Do y ou·· understa:pd the · --
... ... 
.t;•• .; 

. . .. ~ ... 
,is 

16 

.di.ffer·ence? 
. . . ~ . 

'.A~ I do understand the difference ~nd · 
. ' . 

· ... ... :.· .. . 
. i~ _you are asking ·me · the question ~n a . qif fere.p.t 

17 -~ay, :r: 1 il answer it : in ··a · different ·way . · 

'18 ; 

' 19. 

. ·21 

Based on wl:lat I've reviewed in.all 

·of the r~a.terials ~iven :to me, it ' ls my professional· 

opini.on . that he . likely :was ex.Posed, . that .he . received .. 
. . . 

·. l:_'adiation ezj,osure · a:bove background levels. 

Q. That·• s not only an inference, it's 

2:3 a1~ opinion? 

24 

2 L" 
. .) 

A . 

Q. 

That's my opinio~. 

we.11, help me here. How can you 

·· Truesdel & Rusk 
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say that he. h~d exP~sure above b~~kground and we all 

·have background, ·. we · all have · background exposure. 

A. Right. 

Q. How can .you say he had exposure 

above background when you say I don't have a clue 

• wh?it his dose was? 
. . 

A. ·we it, · I said you couldn.' t quantify 

. hi"s dose because . we have no data, blit it Is I 

IDEfan, the :·fact tha."t ·. these materials were . 

coD:taminate~{ is ·without quest1on. The fact that the 

DWI site was contami~ated wa·s without ques·t.:i.on. The . 

f~ct that Mr. Payne was there is without question, 

~o it's not hard·f~r in~ to assume that he received 
' 

some measure, som~·. level of dose "that he would not 

have received if he had not been involved in those 

activities. 

·.:· 

' wa:y. .. 

Q. ·. 
\· 

. .. . " : ·:: .:' 
Q. :: 

·A:. '. 

: • /.J ·• 

This is 

'"T ·don't know how to use iL 
. . 

:-- That.~ s :, nonionizing .radiation by the 

.... Well, . shoul<;l I -drop it and run? 

No . .. '·. · 

·.··All·. -right. Let's say that it's a 

' · source of ;radiation that makes a · Geiger .counter do 

that and. it's. sitting right there·. 

~· ;;~ '. , , .. .· ' ~ :: ... ; .· ; ; . :; ! 

··~ .: . ._ . 
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,.....s_t_e_p_h_e_n~M~a_n_t_o_o~t_h __ -__ c_r_o_s __ s ________ .-:~.~-------------------. 
·~f. 
... r • 1 

. . . :: ; 
A. Okay. 

2 Q. ,And it 's riot going anywhere, 1 t ' s 

3 just going to sit there. . : 

4 Now -I' rn· going to walk over here 

s _next to you and r · ·want you to· tell me, am I in any 

6 danger right now because of that i::hing? 

7 A. What is the radiation level? You 

8 could be .. what is the radiation level of your 

9 source and I ·' 11 tell you. 

10 Q. I qon't know, what does it look ,,., .. __ 

11 like, can you tell what it is? 

12 A. What? 

1• 13 Q ; Can you tell ~hat the radiation of 

14 that is ·]ust· by looking at it? 

'15 A. No, you would have to measure it. 

16 Q. r ·agree. 

17 And can you tell .. if it is even 

18 ~mitting ·radiation by just looking at it? 

19 A. Nb. 

20 Q. I~ you had a piece of s~rap metal, 

21 could you tell if .it had radiatiqn· on it? 

A. Not without measuring it. 

J 
23 Q. If you had a piece .of scrap metal, 

1 • . 

: could you tell if it ·_was emitting harmful radiation? 24 

25 · Not without measuring_ it . . Right? . . . . . . . ~ 

; .. 
Truesdel & Rusk 
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