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WINSTON PAYNE v. CSXTRANSPORTATION 
• Motions - 09/30/2009 · 

IN THE CIRCUIT COURT FOR KNOX COUNTY, TENNESSEE 

WINSTON PATh"'E, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Pla:LntLff, 

v. No. 2-231-07 

CSX TRANSPORTA!'.J:ON I INC. I 

Defendant. 

* * * * * * * * * ~ • * * * * * \. 
• \ 

MOTIONS 

September 30, 2U09 

Hon. Harold Wimberly, Judge 

=·==.======·=;::=..:;;;::::;:;:;;:::====-=::;=;;:;:;==========;:;;; .::;.~==· ====:=.::;=.=:== 

'l'.RUESDEL & RUSK, 
Regi.stered Professional Reporters 

Jeffrey D. Rusk, RPR 
805 Eleanor Street 

Knoxville, .Tennessee 379.1.7 
(865) . '310-45'9.g 

JRusk@Comcast.net 

Truesdel & Rt;Sk CourtReporting & Video 
(855) 450-9772 
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1 (Proceedings began at 10:12 a.m.) 

2 THE COURT: Okay. What are we 

3 going to talk about today? 

4 MR. BAKER: First, I want to -first 

5 introduce Mr. Shapiro. 

6 

7 

8 Judge. 

THE COURT: Good morning. 

MR. SHAPIRO: Nice to see you, 

9 MR. BAKER: Judge, you already met 

10 Mr. Jordan the last time we were here. This 

11 is Karen Young, who is his partner. 

12 MS. YOUNG: Good morning, Judge. 

13 MR. BAKER: She is also here today 

14 on behalf o·f CSX. 

15 THE COURT: I see this stuff here. 

16 Some of it I opened and most it I don't 

17 understand anyway. 

18 MR. BAKER: Your Honor, if I may be 

19 heard first, it might make sense to argue 

20 the CSX motion in limine to exclude expert 

21 testimony, and the reason I say that is that 

22 Mr. Jordan is going to provide an overview 

.23 of the case with a lot of the £acts, and 

24 when the Court ::hears these facts we won't 

25 have to re-recite, regurgitate the ·facts 

-2-
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WINSTON PAYNEv. CSX TRANSPORTATION 
., Motions - 09130/2009 · · 

1 those contriputed to causing Mr • .. Payne 1 s 

lung. cancer. nf course, he smoked 2 

3 

4 

:; 

6 

7 

.s 

9 

10 

11 

l2 

.13 

14 

15 

16 

17 

18 

l9 

20 

21 

22 

23 

24 

2.5 

cigarettes for 30 years as well. 

Now, for this motion, Your Honorr 

for this motion we .can assume, although we 

will certainly contest this before the jury, 

we can assume general causation exists with 

respect to radiation, asbestos, and diesel 

exposure, and by that I mean the Cou;r:-t can 

as~n.lDle that we can all aSSl.lm;e that enough 

radiation exposure can cause lung cancer, 

enough asbestos exposure .can cause lung 

cancer, and enough diesel exposure can cause 

lung cancer. 

Again, we will contest that at 

trial but for purposes o .f this motion we can 

assume that. 

Your Honor, we have taken a number 

of depositions, we've taken discovery 

deposition13 of the plaintiff's experts . in 

this case .and all 0£ the plaintiff ~ s experts 

have agreed that there .is a dose-response 

phenomena that exists between. each of those · 

Page9 
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t 
I 

....... ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ t 

Truesdel & Rusk Court Reporting t. Video 
(86~) 450-9772 
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.1 They are questioning ·today speci·fic 

2 causation. They are questioning the fact 

3 that the cancer specialist, Dr. Frank, that 

4 the occupational medicine doctor, 

5 Dr. Stewart, who is just like Dr. Nassetta 

6 in the Wilson case, and that the oncologist 

7 whose name I didn't mention yet, Dr. Kearns, 

8 who is local, they are questioning their 

9 specific medical opinion that these things 

10 contributed to cause lung cancer in the 

11 plaintiff. And they are here today asking 

12 the Court to strike all of the medical 

13 opinions in this case, and they are here 

14 saying to the Court the plaintiffs don't 

15 have dosage or quantification evidence, 

16 throw this case out. 

17 Now, contrary to what Mr. Jordan 

18 said at the beginning of the motion, he says 

19 this is a motion in limine, it's not a 

20 motion for swnniary judgment. I beg to 

.2.1 differ, Mr. Jordan. When you are moving to 

22 strike all the -plaintiff's evidence where we 

23 concede that we can't put on a case, that's 

24 a motion for swnniary judgment whether you 

.25 call it that or not. 
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I 
1 

2 . 

9 . 

·10 

11 . 

12 

1.3 

14 

15 

17 

Ruling 

18 . 

19 

:20 

2.1 

23 

24 

25 

Payne v. CSX 

COURT: We are back here . tod~~ 

.afte.r m~eting a :Wfi!ek ago today and had ari 

extended presentation of va·rio.us motions, 

and the · Co4rt~s\<~Q. for sqme extra time to 

rev;i..ew thi,n~s that were ~t.ill c9ming in at 

th.at time and:, waded thrqugh al]. ~inds ?~ 

stuff that ha!? . bt=en sUbm:it.ted to me which is 

good, I guess, . and. turns out that what I .got 

to say today is mostly -- rather than a 

rµling pn whµt :we ta.lked .about last: week, I 
. . '' 

think it 1 s ~o~e advisoiy thart ~nything else. 

so let's go ov~.r briefly some of the ·thing::; 
. . 

that we talked about. las.t week. 

We started out with a motion by the 

defendant to exclude ·expert testimony .after 

qisc.overy . <;ieposi tions had been taken of 

experts proposed by the plaintiff in this 

case. .It's ctifficult to exclude totally the 

tes:timony of such witnesses. For example, . !° .. " ' . • . 

.railroad that b'9th $id~s talked aboµt SQ~~ 

ias:t week can be. t,lnderstooq, if n9thir1g 

'else, as saying that such experts are 

l'1otmally adntittetj and permitted to testify. 

~i.hat they will say at th~ trial, you knovr; 

';!'ruesae.l & Rusk Reporting & Video (865 ) 450-9772 
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'4 . 

5 

6 

7. 

8. 

10 

11 . 

12 

:13 

15 

16 
,-< 

. ·17 

;20 .. 

22 

24 

25 

Ruling Payne v. CS)\ 

we don} t rea,lly know yet as evidenced by the 

fact that we ,Pad this additional q;ffidavit 

submitted after 1ast week 1_.$ hearing, and 

'then thi$ mo+,:ni~g ~e had thE?: 9pposi tion to 

t ;h<:1t a .ffidavh, I suppose it 's good to 

'·pdng :t:l!es~ things out now,, but in th~ 

court's. qpinion . I . c,an' :t m~ke any def;inHi ve 

ruling about .any of these people at this 

time. 

And one thing that bringing it out 

now does do is allow them to .correct and add 

to testimony, and .0£ course the. t:r:::.:j...al is nqt 

s,et µnt:p. ~1?+:cn. · We rqay have . 9ccasio~ t~ 

· talk about this some more later on 1 much 

Close·r to the '!::rial date, .but right now the 

Court is not .prE:pared to :rr,take any definitive 

ruling about these things other than to say 

that propably all tpese people w~ll be 

::;e,;;:tainly pe~i.~ted to t~~ti'.fy, .You. know, 

what ., 17xa;ct:l¥ . the'.Y s~y is <Sul:?j ect .to 

objeqt~on, :I ·suppose, right befor·e t:rial and 

a1s9 dµrfog t.?;'ia~~ 

Th~ position adv0cated b_y the 

defenda,n.t Jhat you all can j .µst go a:Qe~d and 

exclude such ev.i,denqe if it doesn't prove .a 

'l'ruea®l i': Rusk Reporting C. Virleo (S65) 450-9772 
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Payne v; CSX 

Page S 
.1 case alrei;dy t a lot nf experts. 1 
2 THE COURT: . Whatare yotJ talking 2 

3 3 about- '· 
4 MR· !3AJ<ER: Weil, this gentl~rnan's 
5 lname is.Dr. ~idtoke;andln response!.'!:> 5 
6 .o!Jr mu!tiple Ois..,~r'y retju~. the la~ 

, . ····~ -- . ·- ,,~ ..... ... raj>~l;i\19 Mr; P\lyne produced il 5hJqy by 
6 

7 
.., Dr. CCiket a~ in that study h¢. ap~resse$ 

expoSures, PQte,1tlal ~s t.Q cesiuiri, ' 9 

8 
9 

10 
11 

. 12 
·13 
14 

. 15 

lQ 
17 

. 18 
19 
20 
2! 

. 22 
23 
24 
25 

.. I 
1 
2 

·I '3 

I .4 
I 
1 5 

6 
7 
8 
9 

10 
11 
ii 
13 
1'4 
15 
16 

v 
1S 
19 
20 
21 
22 
23 

(•· ~4 
25 

.. 

·•··· 

Ji:'s a byPrOd~ Of uranium it 7 dose to 1il 
Y·12!!nd tJ1ro1,1g!iQQ~t!)f5 p!set)'ley~?V¢ ~11 il 
.contendin$1 that this man v.ras eiqiOsed to th~ ' .12 
stuff in tha~ place. . · · 

So bad< ~n Ju[y of.200~; we pot 
this man .on our witneSs list a.nit filed'~ 
ani:l they' k,new !flat he was on :our Wi\:l)ess 
;list. .. ... . . . . ' . ' . . .. · > •• • 

ln A11guSt of 2009, tney:aslhi:.c! ~s ).o 

ovtii[le,a,nd provide them information ~bput 
::iurwlj:nes<>..esand we sent a !etterandwe 
tpkl t:li."'.Jn that Dr. Coker would be testifying 
. abQut ~um amtamin'ations at or near CSX 
tracks near Sc;irboro Road; and we ref~d 
them to the 5tUdy !:hat was ron~~ .by . 
or.· eo~r bacJ(in·i~o; s0 ~f h!ld ~s 

14 
1;; 
16 
17 

21 

' 2i 

, , . . · .Pag!!6 
·1momiation. Tney didn't 25!< for his 
dep;si~on for the p~$i; ~r ai}d a"half, 

1 
., 2 

3 
.. 4 

. Or: Coker had swdled p.siom tlie~ right 
;;iptside of Y-i2 wliei1! ,this man ~ys trnlt he 
would'tleliverrailro;id cars and·in his ' · S 

6 
7 

deposition they had hfrn testify to being in 
these places vJhere he ~<ias ~~po~ to 
these thlngs 0,'1 these varioiis tra&.s; and so 8 
or. eo~·s Si:ucty had gerierarired ~ere , .. · 9 
the arnol!nt of ¢xposufe.a Prdson wciuid have, 10 
and so what he c!id for ·us was simply relate . u 
it tci !',r. p,.!yoe hiiji$"Jf, ai:l.d we; .p;oVld~ his 12 
jlnalys!s or ttiat to plaintiffs c0unsef ,On :». · 13 
Se~ber tile 1~(h and'!rWited hirii to take .. 1'1 
~ ci"epa~i~ -~f ~r. Co~i' ~!li:t in ~ct 'tqtd . . J,S 
l'lim that Dr. Coker' was avallablefor a . .16 
~positiop _tOmorrow,ivo months before \ 17 
trtal~ and we feel that there's nothinQ la~e 
about this. ·· · 

.The'fhave ··we.have ir) thisca5e 
rec.onstn.¢ted tile dose, ~l'fruld a. dose 
reconsl:ri.tction. by Dr. oaVid Dooley.and he's 
tl')e ,!;Ubjest of - ~Uiat ls a subj~ ota 
mot!OTJ that we filed, .al)c,1.tbroughout since 
the· last c:Dritinqanee, Dr. f-la.ntaq"Ji, their 

"""""'---;· -- .. ~ .. 

18. 
19 
20 

Truesde{ & Rusk Reportlng & Video (865) 450--9772 
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September 22, 2010 

?Gge 7 ; 
expeit, haS .. ciiticiZed or. Dooley's ~e. ,..., ~ .. : 
ret'Oflstructlcm, Dr. !'ran~ has criticized · ~ 
th~ <lQSe ¥onstiiii:tiorl and In his .. i 

· depos\~ f9rpropf, hJ!.~ys fi!at the man . i 
. was ~sed to abo9e baq:grtiilrid ie..:.eis af ' 
f1.14~¥on~~k ~~.11e;·~ ~t! Yre -~ldwas ~ 
~~pr'. ~r, ci.n,~WteithatJn ?.~~~..:..ccmt,; i-" 
up W.!tll .m~re .p~n~ tn the c!9~ . ., : ;. 

,re,co115!fµqi~. · · 1 

• : W.a .needed s(imeone to ~ddress what 
: they w~~ COl)~.i!~ff!g l\appened ·tD this man 
out lri ·Oak RJdge, and Dr, Col>'.er has done 
~~~ .' ~- ·; . . . . . ' . 

i 
:i 

. ~ 

i 
· In tact, I don,1 understand .w.hy 

:they are complaining, so much. ' Dr. COker's ii 
. ~~~s sligg.~ llior~ ~su~e to ;,.,diation ~ 

,01:1t .th'!!re thar\ o~. Doql!!Y fo41)d, so Wh?t :J 
· we~e. 4911e lsv~::~~ a. ~·:~~ who now · ~ 

:a11a~~; 9!!!t ~dg<! ~n~ h~ epcli; .4PYJ!th more . . ~ 
exposure to radiat!on. I don't Ir.now why •: ·. 
tneY are c?mpfainlng about this. beclluse we ! 

,f~I t!l?t y~e . haye a ,duty ana obUgation tD ' i 
thebiuit and mOStpaiticularty. tO the Jur/ . ' 
~~rn we are fi!)llig to J:!o a d~ 

... retoilstruciiori i:nat Jt 1:1e. ii good dose 
~ : '< ..•. '- ~ • ' • ', 

··~ • >. ~ ·•. • • ' • . -·. '"" ~;p..;:: · 

. . , . ... Pages~ 
r~:::g~ctipp, that lt tells th!!JUry 1.> 

,~~.whatthis~n}vas~sed~ofmm 

.his.fir.;t ¢1Y. to lijs l'lSt day. . He was onl'; ; ' 
Out ~~r~ for c;in.e ~~·- B~. We netfded . ' ! 
someeiie to address Oak Ridge, and Dr. Coked 
has d9n~that ~nR~eYn~e~ ~sked that · 1 

\Ve;_ to take .Dr~ eo~sclelxisrooo. 
, ' And itrothroughout the. siimmer and i 

since ttie Jast C:ont:in~nce, .\"Ye've go-~n '· l 
affidiiYit?. an9 wiiv9 go~ all kinds of , ~ 
.testi111ony against us oo ~e lssiJe of.. . ; J •. 
.pi~rji\Jm: 'fl~nium' ~ ~ man-it$cle ' " r . 
f;>y-prod~ eri_iig,,ed µran!ufyl .and they h<ive r 
f.?eef1 . ~er us ?ll surrime~ ;an~· aH $pririg , 
·abOut ph..'tonlum, so we felt llke wii n~ed '1 

, so~e 1n-address Piik~rum and Dr. Coker ~ 
hj!s:aC!CireSsed P,1~1,1rn Jn.su_C:h ~ \.vay that .. I 
he'~ got \iie 4n1que a!)l\itYtomake pecipl.e "•\~ & ··· 

uo<'em,and wt\ilt.he'S ~Ying. , He's a . i; 
:Sc;:il?ntist b.trt he'~ WY 909d ,at.art,~ting 1 
thin~ Oil :the ~,of plutonium and we haye . j 
.a motion on plutoruum and 1f tlie Court i 
al~s tlls {lllY to.'hear a~ plutonium, • ! 
which we say they should not, then Dr. Coker l 
wou1c! be there .r.O adctresstliatiss~. ·. : i 

; 

·2 (Rages 5 to 8) 
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2 
3 
.4 
5 
6 
7 
8 
9 

10 
11 
12 

• 13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25' 

P:iyne v, CSX 

Is this a video thing? 
MR. .SHA?rRO: Yes, sir, 
TttE COURT: Okay, You can fix it 

by t.'len. 
MP~ BAKER: ?age 29, Lines 14 

through 18 on the grounq th<?t Mr. Payne is 
not, qualified to render an qpfr\ipn on the 
suqject matter of the testlmocy.and also 
that it's a leading question, · 

But IT!Y main objection ls ti)afs not 
his place to say. 

MR. SltA?!RO: I'll withdraw it; 
Your Honcit. 

THE. COUR.T: Okay. That's pre..!ty 
obvious that that's. why \'le are here, that 
they bellev,e th.at- it is cqrrect tha~ that 
~'ill not tie appropriate. . . . ' 

So Page 38 is next. 
Mil.~ SAK.:~; All right. Now, Your 

Hor.or, this one --
MR •. GllREATli: It woµ!d be nice jf 

l 
2 
3 
4 
5 
6 
7 
8 

? 
J:O 
11 
12 
13 

. 14 

. 15 

1.6 
·. 17 

lS 
19 

' 20 
. 21 

we .made faese objectkms befcire he diE;!d and , 22 
then we would jix it. 23 

THE COURT: It says objection right · 24 
were:. '. 2.5 

September 22, 201 o 

.Page 19 ; 
led to the sink, all fight, and he believes ~ 
thatthat pipe was WtcPPed in somesorl: of 
tape that was .l.Vhlte, :and h.e 5ayS[ w~, mat 
.has to be a?.bo..stos containifi,9 without 
. anyWher.e .Dn' it saYlng as_b~s. at <ill, 'O!l!y 
thing . is that th{; tap~ ~as whi"..e and it lea 
lo a ~019 ~~~ter~fi.d: a ~Qt' Water',1Jlpe. 

' ·~owi y,.¢' ~that !)a snoµld l)Ot be 
. able - be allowed to testify that that pipe 
'that wa~ covered with tape and tne t;ape had 
asbestos In it. 

'You have be\?ri through this many 
times. . . 

' .· Here in th:e world cf ,- Jn the 
asbestos VfQrld, their quegm a:mvince this 

' l j 
! 

. ~ 

. 
' .l . ~ 

l 

}Urf that this man was &posed to cppious . ( · 
: amciuiits .or asbestos~ ju~ siriipiy not true. i 
· It's th~ most minimal .case you'll ever run 
lnto in ~mis oUhe asbeStos world. 

· We should nqt b.e allowed to S<i'/ 
that that pipe ha~ asbi;!Stt?;; in it. 

+ie then' says that back in 1962 or 
19631 early :66s: he said, tie would stay over 
at the YMC!\ hotel in carbin, ~entUi:kf / and 
he - · v(he.1 he woufdJJe in that roorri, he 

•: • ~· ' ' • ' :•: • • L ' • : ~ 

l .. ( 

i 

j 

J 
l 

. l-__,......,......,......,~~~......,~~~~~~~__,~......,--ii--~~~......,........,..~~~......,~......,........,...,..-......,........,.._,...,~~-1; 

' 

l 
-2 
3 
4 
5 
6 
7 
B 
9 

10 
11 
12 
13 
14 
15 
l:6 
17 
18 
19 
20 
21 
22 
23 
24 
25. 

Pqge t8 
Next one you are gi'(ing_ me js Page · 1 

38. " \ ·~. : ., 2 
·MR. BAKER: \l{nat i h;;ve done he;e, 3 

Your Honpr, this becomes a ttttle 
complicated. 

From Page 3B through Pµge 5.3, 
Mr. Pa)•ne is questioned on his activities as 
a wor'r:er and the goal here is fer Mr. Payne 

4 

6 
7 
8 

to testify about whether he was around a 
product that may or may n<?t have i;ontained 10 
asbestos _li~r, and w!')at I'~e dqne here js 1l 
we had ftled a motion deiiting "Vitll this ' . 12 
issue. We say that a lay person needs some i3 
5&>...ntific basis upon .. wtiicfi to tra;ining or !4 
some knowledge about Whether a product 
comaios asbes".os or dOes no~ contain . 
asbeStos: 

for example, in this·swath of 
testimpny, th~ plaintiff says that tie \Vcu!d 
,go to :the ba\hroom at the bathroom located 
at tne little yard ·- yard pyer he~, :the · 
West l<iiox: Y;ml, at the yara office, and lti 
that batl:)room there WOU!d ~ a pipe aPoUt 
yeah thick, abput an inch and a h~lf in 
diameter, and that pipe- cin¢ sing!~ pipe 

15 
16 
17 
18 
19 
20 
21. 
22 
23 

: 24 
. 25 

, , . , , . . · Pa~20 ! 
Woµj~ ~e sleepil}g or gettj.qg rea\ly to go to : 
bee! and .it had. high. CeJliogs and i1hen fie got . 
in ~ and tle J6oked up ln the air, he Sl!W 

pip~s like:.,:. ·5~ this i~~ pip~ ·flght • • 
here, this is a w5ter pipe, and he says mat .l 
those ,- tha.t one p[pe ttiat w~t across the 1 
celin_g up then; \...as wrapP:=-d in some sort of 
white tape and he says in [lis deposition 
that the tape contained asbestos. How do he 
J<no1~'? You !mow, how i(I the,woM could he 
be aJ!owed to say that that tape contained 
.asbe?tcis, much l~ ~at someho~,'i or the 
other fibers escaped and made their way into 
his lungs. 

· ' Now, we don't !lii.'1d him Saying that 
he \Vi'!S in .. a r0orn at theYl'i.c;A bad< if\ early , 
1%0's and i)e looked µpin t'ie sky .and he · i 
sa~·(a. pipe that had - . i-'rapped in white tape . ; . 
,and we.9on't fllind him testl.fying that he W"..S ~.r.' 
in (l, bathroom and there was this little 
bitty pip~ and It was Wo1iPPed in white tape. · i 
We do mind him sa)'ing that it's aSbeo.-tos l 
containing. · · . ' l 

, · ·. We do mlnd him 5l!9ge.5iing to this 
ill!')' that somehow or the o'ther ih t:ne world :; 

.:.-~- .... ~-.-.::.:;:..a;.--- .. -~ ....... ___.,. ~ 
5 (Pa_ges 17 to 20) 
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Payne\'. CsX 

Page2l 
the little libel'!; e;caped and got Into his 1 

2 
3 

Se;pterriber 22, 2010 

ii.age 23 ~ 
contaliled ~ arn:! he breathed asb=o..,stos , ~ 

. fibers. l . . 
·So\~ 1 rlid W?S for Mr. Qi<!piro, 

!urigs s.cu!lehow or the ctfrer. when he was i!l 
there for the fev1 mlriutes that he was in 
there, 4 i made ~ new ~ignation, I sent him a ~ 

Tney have aR industrial hygienist 5 letter.that he i!nd. l taJ!<ed aboui; leaving ' .i · 
byfue name ofVancewho is gblng to address 6 .out6oly h~testlino!W'd.®lin9 wlth9oodness f 
those .iSsUe&. . · · . . 7 g~o~; lt:~ntained ~~ · 

It's just notfcfrhim tn say and we B · fOr example, h~ ~.ttlat ten to i 
ftled a motiOn In this case to keep li!Y 9 flfLi>en mif)utes Jn the momil)g it was his 
.people from c:omlng. fri the Courtroom arid 10 •. C\J$.ri1 and. ~i:q~ or Ji a bit to go to the . 
teStJfying abqut this arn1 thatcontainiog ' 11 ·.·littie bit,ty roundhouse that we used to have · i 
asbestos unless thenra.qualified to rna~e 12 : .d~ii here :and tie wouid ~ iii the~e to dieck : ! 
that: starer!ieiit, urliess on tlie product there 1~ of\ the engine or eiiglnes for some reascn. ·. < 
was.the werd "astie$$ c:onta!rung• ·or . 14 We don't-'. I.don't s~ i!OY reason for him · ~ 
something that weutd give them'rea5on to be 15 to C)o !:hilt tJeOiuse he ~.what ls known as a ~ 
able to say that, ~cr@t;hing . ~ierti)an , 1~ swit¢rnari ~nd' ti)ey ·didri'tdo th~t soit of ' 
hearsay. · 17 :ti)ing. Sut~e~~ie..<S)i~said it, He · 

Tuts ls not~~ methodology that 1s we11~ jn1:h~ ,and. he ,says thaty1h~ he was · ~ 
the plaintiff should be ~!lowed ro \!Se to 19 In .th.er!!' 11= noticed tflat1;h~e w~re p(pes 1 
introduce h!s exposure to ail this asile$ls. , 40 ,and some Pf It\o~ ;pipes \')lere WfOPP~ tn •· 

Artd what I did was - 21 whib;?, ~ Ol)t:e aga~n, he believes th~t if a · ~ · 
·~1R. SHAPIRO: Mr. Baker, 1 do!]'!: 2Z pipe is ~pP.ed inyJhjte p-iat ~~el)ow or the ; 

~·1ant t9 .r;ut you off beC2US~ I agree wlth .you ~ . Othertha:~ P!Pe conta,\ns l!Sbestos as dpp-:>seir' ' 
· in part on ~·our arQ\lment, so! wou!d like • 24 . to:libef9l~oi;::ju~'beill9 aYlraPping. · l 

yeu to addresip::ther' area~ besides !fl~e 2~ ,MR. ~Plf.O: It m.Jghtj\lsts;;ve a · l 
l--~"---.,..~_,......,......,......,......,..,_.~..,.._~,.,_,.,..,.......,..,_,.,...;.....,......,.. ..... ,..-,,__,..,..,..,....,..~.,.,,.,.,-.,...-....,..,..-,.,.--~.,,,---,-4} 

:1 

1 
2 
3 
4 
5 
·6 
7 

s 
9 

10 
11 
12 
13 
.14 
15 
16 
17 
18 
19 
2o 
21 
·ii 
23 
24 
·25 

. . Page.Z? 
. bulldirigs, your pos.ltl9n qn rpur;.dhouses, 
eogh1es - . ·• · 

. MR • . SAY-ER: So }~U agree ~11th me 
about the batllroom and the ,... 

.MR. SHA?lRO: We'!! agree a.-id !11 
explain why \vhen 1t's my tum. 

MR. SAKER: Okay. We~, I was just 
usir.g t)]o;e as an exaqipl:, Yo\lr Honor. 

Tney also say - and by way of 
explanet1on - n:ay ! app;9ac:h the COliit for 
a second? 

·· Tr!E cptJR.T: Yes, S(Jre:. • , 

MR. BAKER: .Do you have our 
deSignat!On - \\Oe ~d filed i:ibJections and I 
looked at thiS paragra,ph or: P~ge 38, Une 6 
~gh 25, thrQllgn PJ!ge s~, uOes'l througfl 
6,and ~tI ~lixed ~~iwes being 
disingenuous uninre.'iti0na11y about somethi!l.Q 
and that is, throughout this t.estl1119PY; 
there '\~ere porttOns oht wb[tjJ ~~Id come 

1 
2 
3 
4 
·s 
6 
7 
s 
9 

. 10 
' 11 

. : 12 

17 
18 
19 
20 
21 
22 

in, ·because he should be a!io.Wl;dtosay:that 
he was. lft that ro0rn arn:! he .did go ihto the 
r.ou.ndhouse ana ~e wa.s in a c:abooSe .and those 23 
sort of thingi;, hejus~.should not qe 
aHO\ved to come In and. say tllatthese tilings 

. 24 
2S 

~,, Page_24 ~ 
little~' jay,~ don\wan~ :t.o-· fail to · ! 
·let you aqciress gll t,f)e !ssu~. . . -1 

· ·Mil B~.i(Efl: Titank you. ; 
.MR. sHA!>JRO'. Ifl stat: wnat we 

agre·e on.:_ .::· -. · 
.MR,. BAKER; \.\ledon't agree-
THE COURT; We are about to agree , 

on some of this. So gq ahead an.ct i:eHus. 
: MR. SHAPIRO: Qkay. Your Honor, 

there are, ·· Wh?t. Mr. a~~e~ did.n'ttalk 
abo1,1tvrere the eng.lne a~as. 

. · ;j-1!. Payiie in· that pas5i1ge from 38 { 
to 53 taJ~ about rouni:lhol,IS~, he talks . · ~ 
about ·engines that he ·worked on and he talks •\' 
aboutcaboo5es and brake shoes. ·•~ 

· #0\~i Mr. Baket's poiritis a lily ·" 
.P"JSOO shm;ldn't be, able to willy-nilly walk .. 
iri a11d ~Yttiat·\mite i;hl!19 over there ls 
a$best'os. Andiloqk~ at some ofthe<aSes , 
slnt:e'. 'hf! bro~ht~s uptg me and many / ~ 
.cases ?greew~ him. · · ~ 

H~et, ifthe plaintiff has ~ 
c:orroboration of the test:lmony' then ; i . 
norrtrallytne layf"'..IsOn ~estimony comes ·1n. ~·· 

· So what do we have in this case; · ~ 
' 

'-::t=~="'·~~~. ~·~~· ~-~=·.~-~.~~· ~~-~-~.-~.~~~~-~· ~=·~::::::-=-=-·~"""'==""""~:t:::..~~·-~-~ .. ~ .. c-~~~-==· ==::r:::::i:::s::::"""':>=:::::::;;;.=,...,,,,,,,.-~~~.;-. -~'"=·-;;;:;i;.,.,.,.~ 
6(Pa~es 21 to24) 
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Payne v. CSX 

Well, on the ro1mdhouses, the 
engines, the ca~s arid the !:i@ke shoes, 
the CS)( company representatM~ who is 
himself an lndustr:ial hygienist admits .in 
his dep(i~on that asbestos was in all of 
th~se are<i~, and I went .and gctttie pag11 and 
line references yesterday to ~ir corporate 
~p who we are ol'ieri.;g in oi.ir case ln · 
chief, it's.a video depasltion, it's not·a 
•matter of wm it possibly come up. It's in 
.his ~e&timony and we are offering it. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

' 10 
·. 11 

12. He says tt)ere was asbestos ln 
roundhouses, there was asbeStas ln 1!f!gines, 13 
on brake shoes from '66 to 1975, h secor;d 14 
industrial h)tgienist with CSX says the same · 15 
thing, hls name ls Mar" Badd~"S: They say 1~ 
mat they abated asbestos frqm engines, i:hey · 17 
:S<JY tiiat they found asbestoS on EMD eiig1m!s, . 18 
U1ey found it around the air duct:, they 
.found !t in the pipes leading to the cab 
heaters ahd the CI!l\'I cab. 
. They also ~dmit that they had 

alibestos on cabooses and .! mentioned .the 
brakesho!!'S. • 

So b:cau:Se there's corr:cbo~ation Jn 

all those areas, l do not egre-~ that 
'Mr. p~yn£;! is in;:apap!~ of sayi19 that he 
. believed, it yfcls asb~. Jt's .corroboral'ed 

19 
20 
21. 

. 22 

23 
24 
25 

1 
2 
3 

by the)r, o~vn ~es. ' 4 
Now, ! agree \-iifu Mr, .~ket that on S 

.any t~-timony ·v1here he was in a .yard office , 6 
bathroom or in ,t'le YMCA, ! rion't have ,direct . 7 
corroboration on t'iat, so I think .we need to . 8 
take out his reference that it was asbestos. 9 

We do h;;ve corroboration that they 
abated asbestos frorn a la~ of buildings in 
the i<noxv1i1e .area but I can't find whJ!re it . 
really !$ on the same area tlia~ he i:; · 
talking about. .so. that's our ·position and 
if Your Honor ;igr~es. ¥.ith us, we ... ~culd just 
redact that passage to take .01:1tthe 
references to asbestos at Qffices and the 
YMCA. 

MR. BAKER: May 1 :be heard, Your 
Honor. 

THE COURT; Yes. 
'MR. BP.KER: Well,·wedon'tagree 

1Q: 
l1 

12 
13 
1.4 
15 
16 
17 

.: 18 

l.9 
20 
21 

. iz 
With that 23 

. We don;t agree that the testimqhy 24 
of an !ndustriat hygienist fur CSX or for 25 

September 22, 2010 

Pagel7 ~ 
that matter anyone. that L1 certain places on 
certain engiQes L1 certain terrtt!)ries, • l 
ther:i; Yfi!S iii some locOmotlVes and in SOtne i 
caboilses, some as\>estos-cOritlining products. · l 

.1 don't think tl:lat that oets t:Oern . : 
to wpe~ tney want to be on "thi's conceptof 
corroboration. · 

~ 1n my vleW, this man Simply is net ~ 
-.quaJlfi;;d .under.the law, he does r.ot possess .$ 
the requisite sd~tific expertise to he t 

'. able to say ·t~at when he sat in a ·.ca~oose. · ~ 
th9t i" fu~ part.iruiar~boos~ that they ' ; 
did away .~ In #le early 'BO,s thatther~ < 
was a heat shield next to the Stove and· that ' j . . . I, 
in that he;;t shield there' was asbestos as 
opposed to fibergla.s~, for exarriple, and what . ~ 
they are doing here is they1re making Mr. l 
pc).ifie pimselfa per5cn 1;:.ho is cai:iahle of ;J 
giving an opinion pursuant to Tennessee j 
Rules of E;virleru:~, iS lc701,.I thin!< it is, i 
a11d .that ri-..:le is .very predi;e. It has t!J 
be .. - a lflY opini9n has.to re)·ationaliy 
re.sed on the perceptio!) of ~?witness, 
helpful to a clear .\Jnd~rst:andlng pr 
±estfmo(ly or g fact in issJe. 

.· ~ 

.! 
l 
l 

~ 

P~ge 28 . 
And we .5ay tf:lat thi? ma~ .saying i 

ttiese. thil}gs b6!s~. Ofl ln many cases hearsay ,
1 .and hls'beiii::tt)lat if anything ~ras wrapped ·. J 

· ln white lt had to be asbe,,"tos containing . ; 
d~ Po~ ~onfOrrn ~vtttJ th~· case la\•r of this 
state and all c~ the other states vittiJaUy ~. ~ 
~~ .w1th tti1S ofcuirs prac;tice, as 'r _, 
undersl;and it. 

Peqple just can't come in and say 
this eon'µlins asb"'..stcs and. thi~ does not 
contain a~91!s,tos w(thout :a flY support. 
. . 'TliE COURT: Well, .he ~ys on that 

first p:i:ge, ·r knew :what .. asb$s looked 
like.'~ 

i 
' l 

MR. l;lAKER: He ¢oes say'that. I 
say mat that ls not enough. He says if a 
pipe .js .wrapped . o~ c:cvered with white t;ipe, ' I 
it must be asbestos. That what's he bases l 
that pn. I kil<?W wl;lat i!Sbestns looks like. 
'So I questioned him on that. He said, wen, 
! knew what it lool<s like because if l~s · 
white, ff it's .a white tape, it must.be 
asbestos. · 

May I approach, Your Honor? 
!HECOURT: Okay, 

! ! 

Ii '--!:·=-=· =··· ~=· '.';;::. ==·"'-=='"""ry"""H=· :::-=~=-z: .. ... ~==,=.::i:~=- :::·:::S•I;:o =·-=·=-"'·~"''"::: . ...,_:;,:;:,w=:::,=~,;;, ;::_;::.:::- ===~-=-===·r::-=::!:I ..... 
7 (Pages 25 to 28) 
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Paynev. CSX 

.P'lS'!~. 
MR. BAKER; Here it ls where l l 

addressed that. · · 2 
THE·COURT: Olcay. 3 
MR. BAKE~: Nmv1 h0w_irithew0rld · ·4 

can he say that\'~ -he wa_lked Into the · · 5 
roundhot,lse - are you giving up on 'the 6 
r0undhouse? 7 

MR. SHA?I!\O: Yes. 8 
MR... BAKER: Okay. When he wa!l<s jn 9 

the rqundhousethat the pipes were coV~etl ". 10 
wltl! aSb_estas? Or asbestos con~ir!lng? 'J::tow 11 
canhe:sa,y~at? -- · - ' ' • 14 

-MR. SHAPIRO! Well, Your Honor, • 13 -
Mr. Baker Is m.iklqg lt seem that the 14 -
plaintiff. is Sl!yi/lg not only be kr.ew 15 
something ~!"thought st!rnethtng wa_s as~s 16 
but t_hat that asbestos caused .my cancer . . He 17 
isn't saying that. He'sdescnbiIJg hls 18 
qnde~~ndlng of what that lnsula!lng 19 
material was and nothing mare and h~ In 20 
various plijces giVeS hi~ und~rit:!if!9 Cf 21 
why he believes 'It was aSbi!sto5, he said it ii 
Waithe only type of lwJlating mat:?na! J1e 2?i 
knew a name of at tna't· time in -~ome of the , , . f-4 

:instm~~~r.ct·tri~~9am l
1

0or1i~#cl. to - :· _,, 25 

, Page 3JJ 
. reiterate 'i'lhad said, Your 8on6r. l 
· · • Th~r 9',vn iru;iustrla! hygi'eliist has. 2 
::orroborated - if there WilSO't soJ1d . 3 
multiple v1itness com:;boration on asbestos -!i 
in the engines. caboo~..s. brake shoes, then 5 
·i _think ivtr. Baker would have a better . -- · · ,6 
argUinent a!s6. 7 

THE COURT: Okay. As I said, he 8 
does say that he knew what a~9Stos looked 9 
like. some Of theSe other.things \vhere he · 10 
said that thls Witn!!Ss- Vance told him about 11 
certain ijiings, ttrat should- tie ;;_ -' - -- 12,. 

MR. SHAPIRO: I tl)ipk we\1e taken ' 13 
' th<itout. · 14 

MR, BA.l<ER; No, we.olifn't, lS 
MR. SHAP!Rq: wrnd_i .P~ was tti?.t 16 

w. Baker? " 17 
THE COURT: For example, Page 43 lt , 1$ 

says~ ha~ lt_ ~f?r come 'to Yciin: a~11tioil, . • ·-. 19 
ia~r that CS!( may ~ve iemoVed .asbes!Ds, , 20 
how dii:l ihat crime ttJ yoi.ir attention I I ~- 21 

-\'Yith or: Vance and he ~as; telling me.' .'' -.' ·-- · 22 
.'Did yoU read any depos(tkins 9f any ' · 23 

wori,(ers, arid any wor'kers testify abo\l.t ' 24 
removing asbestos, and 1 read the 25 
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P;ige-31 ~ 
·de~ons of the menoiierin Huntington- " 
·they J.\'Ofked ·'it 'i place. wf1ere they \>lete. 
.taking th.e .asbo..stos out of the englries; I"'==' - ~ 
learned _after, I Wq~ ~, ~ fdrth, -

the;>~ tilings probably don't need to be there 
,either. - ' . - _ _ . - , 

MR. SHA?IR9: All right, Your - ' ~ 
=Honor. What. p~Qe - · ' · · ~- · · · 1 

. -JHE OJ!J~: Anything like ttrat _ .J 
'MR: $HAPIRO: Whatpage and line · J 

didthatstait? .' ,' · - . : - - j 
. itii;'c;:9l)RT: That Was~~ Page 431 -~ 

-endlngo.nP.a9e44 . . : · 1 
· ~ ~AKER.: , Ok<Jy. I got that, that i 

WC!lld be l'<iges. 43, Lines 2 .throµgl1 25 and J 
Pege 44, Hnes 1 through 5? ;,_', 
· . =THE c6uR+; {V.~'t trying to tie 

• a!I inqusive th~~, lxiaSjust !!<lying · ! 
thlngs like tll~t c;lorft r,ieeii to b~ in there. ' 

.We've already.said ,tl'\at anything , 
ctJier_than tmiy _~gree .cin a~-ttrt11s ot:hertnan .! 

- engines, cab~ ;ln~ tmit<e Sties, alih9ugh '; 
I kiiowthera;sonerefereilce t·t)brake Shoes : ; 

th,at ~e 'f4,~~ 9~t .~~c;>Lit 'oraki sn~ ~ecause -~ 
;iime\i.O?v,tOJd him;abptJ.t pr,a~-shO"..s:: - . 

., ·. -· ' . ; 

-. ., • · • '' : - 'Paga32 J 

: l'-1FV BAKER: Fer exampie,'on Page 47 : t 
it.~ys, ·~l)i>i -Y:.nJ.ever ~ v-~2.'<e6;, you ~ 
know, h?tnctlii;igasb~or repladl!g-Jt?" i 

And pe says, Answer:· "Well, :they _ -~ 
were handlii19 brake Shoes alid they were - - j 
they werc~ -handllng brake shoes.'' . . j 

· :P.nd men iie ~sked hi~; "L~ me a.."1< t 
you aboUl: ,brake sho~. Did bra){e shoes have - ~ 
·asbest-os in the,m while you were wor(Jng for i 
the rallmad?" - ~ 

;'Answ~r: "Yes;~ · ! 
Tuat::Woiild ~veto be based en !_ 

·j)eo-rsay. · 1 
-- -THE COURT: ke5ays on ---: --. ·~ 

, ~ examination - , 
- . 'MR. SHAPlRb: But .he $llys liow hEi -~ 

J 
:1enevi. THE COURT: "How do you kr)ow t:ilat - ~ 
the brakes had asbeStos?" ' , i 

' ·f..nswer. '1ne 'carman said i:tiey were -! 
aSbestos." ~ 

¥ • ·:.;MR:)~~~: .·lha~_s otit~ r 
_ Wl]atabou~this:st;r.emerit: about- ~ 
MR,, ·SHAPIRO: Waita second. You l 

mean that's okay. - - • ~ 
J 
" -- E? (Pciges 29 to :m 
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1 Mfi BAKER: 011 Page 48 -
2 THE ,COURT: tie d0esn't ~to tell 

·~ him what $0ltlebO<jy told him !lboudt 
4 MR. Sf:!AfIRQ: eUt isl)'tthat - I 
5 mean, that's ail ·agent of CSX'. 
6 . -MR aAKER: ,A carman? 
7 MR. SHA?IRO!. A carman is an agent 

, 8 of CSX t,iiat Y'{orks todne railroad . . Doesn't ·' '< :::;'$ .. '.·'"' . matterfuat he's .not: a:supervlsor•. 

l 
2 
3 

; ·5 
' ·6 

7 
8 
9 

10 

, , P~ge35 ! 
·shoes \flat somehow er the Other made their · 
way lntcfthei::qq ofthe .~bo(lse? ·. l 

Th!E.COURT; 1 don't guess a train ''. l_ .. ' · 

. is any piftetent from a~y 'ptl)ef kind Qf ' 
· v¢hi~ When you put~ brak~ on .and. leave '. 
. them ?ii for a long tii\te; yoll tend to )<no~/ . .. i 
it. ; ,. . . .. .. . . ' : ! 

Whether it's asoestos or npt, ' . ; 
that's .somel:t!ff19 else. He doesn'~ .even ; -. ~ 

10 · MR.- l3A!<ER:. Vour}ionor,firstl et 
11 - mej~giveyou..,.this.lsan9ther~~ple 11 
12 of the ieal v1ortd that we im~ dealing with 12 

rnenti'pn th<!t there. +le just says smcike and ' i 
.• d~~.~ in. ~h~ y.-h~ tl)¢Y pu,t th~ bi:akes .• ~ 
. on cioming dYWn the mountain, ' . . [ 

13 inl:his~- , · · 13 . , T1fi. a,4.KER; O~y. On page 49, )'our £ 
!4 TI-IECOURT: Wei~ you ~re going to 14 
15 esta'btlsh brake s11oss.·S'Ome othenvay .an~vay 15 

Honor, Ll.nes 13, the rest of that 'page and f 
th-=>"'1 then~ page, he's ~slcing about dust ' 

16 so tllat's. not llJlportant. · 16 
. .i,:_ 

. In the ciif; anq he ls des&:ribir)g, as he 
, , '5houtci be)ible to descrit>E, the fact that · ~ p · .What is the next thing you st.i~ 17 

18 to rnent!On? . . . ' . l8 

'ig l•iR. BAKER: . ·Are ~ve e.xci1.1ding ~is 19 
•he's: ,int:!le:Gaboos!l and 'Jl!! ~=es~ detec;ts .·· ! 
dustcomin51 in. • J 

20 hearsay simemanti 20 :What yve·{?bject"to .iS h!$ :~9 ·· ~ 
21 . . 1HE COURT; Yes.. 21 

·, 22·- "' .,.. · t-1!L f!A~: Okay. Let me t'lground , 22 
that the !;>rake s~ COfll:a,[f!aj ~sbes"uis. . ' i 

· What ct~.a5bestas' brake 5hoes:hive to cio ; . ~--
23 myself right here~ · · 23 .. ~yi1fi .you rldlr)g in ~ ca~~~' Jiiir1Ytni,1!9? :' { 
24 · •.Pfige 49, i.ii:ies 13 throl.!Qh. 20, we 24 
2S say wouh;t ·require .exP7rt)nd~al J1ygierie . . . 25 

lt seem~ to .me tnat l:tle.Y have the · ; 
. ayWt9 .Pf#ve:~.th~J~ri~~i:~e'.bra~e : 

. ..· , P;s~3~ 
support tO establish that ~s fibir · . 
from 'br<Jke~()~pn .the~in~omehow or \he ~
_other mad.e Jts way Into the ~~OS~. 
. . il>l~SHAPIRO:, Don~-iagiee With 

, . , . . . . :'_. , ' .:PiMJess J 
:1 shoe that ~-as on the train actually had ~- .. l 
.2 asb~~: in' it. &,me did and Srime did not l 

. ""'· ....... • ..... " ".. ·! 
3 :for.a.short ~riod of time. , , • 
"~ - '. ·Arid. ~eri .. fri~~~ iS a.eate-.J _ 

that, Y.oi:rHonor; ha is jqst merely 
describirig that brake shoe dust -

" .THE COURT: He Said .when they're 
going COWn the ffiCUOtall\ VIO(m th~fpUtthe. 
br;1~..es ci.ri, ~\il d!lst .corries ln there. 
. MR. SAKER: Wjlat land of d!lst? ! 

don'.t mind.hjm saying dust. comes in tj'lere. 
Obvlousiy1 :i~can say dust comes i!'I there. 
How ln.the.\Y0rld cc~ld he¥y.tna'~ the dust 
that came iii .there was. reso!rable (lust and 
thed~conta~~ ~~~ fiberfr9t11 ~; 

·!Jr?~ s~qe? . . · . . . 
. . . THE COURT: His anwier \~ smoking 

dust from bra~ shoes would. pome into the 
.cab - caboose. ·, 

' ' ' MR; sAl<ER: ' Wcli; haw in the world 
would he kiiow that? 

THE COU~; .l.gil¢SS he ,..-as there. 
Nil.,.!)AKER: So-dltl ;he30 outa.nd 

iaok at the brak~ sho~ci.nd ~blisb mat 
the!'!! was.9ust emanatiJ1g'frOm the braY~ 

5 Pe!;\lleen .the \vtieel, the m~ful wheel and the '. j 
6 ;•brake ;;hoe material, it qeatesfatense .l:Jeat , . ( 
7 .and lt creates something eai!ed ~foi-$fltej!;<~ i~ .,< 

s which ts a n.on-.patnologiq;I type of ' 1 
9 substance thatjs notasb,e~s ;anymore, and ; 

' 10. if there's duSt thatO:iri:les from the brake ) 
' ll Sboe that sometJow or the other - , ; 
·. ·12 ·· . · · ~liE ci>u;ef: A5Ypci$::J out, he : f 

13 .,clldn't u.Setheword ~asho..sl:os." .Take the. - t 
14 ;\YQn;l ~s~~ci-,c~t ~f :th~ question and . ,., l . 
l!i :we'll be.good,tcgo. . ' 
1? . M~.· StiARJ~~: ~o oq "~~ge .iQ - -~ t 

17 THE COURT: 49 •• . 
. lB MR. SHAPIRO; <!9 yOU talked about . ! 

19 brake sl]oe5?. • . . . l 
20 .. THE CQUP,T: ,Right . . "''1;:· • i 

' 21 ·MR.. SAKER: J\lsttake)he word 1 
: 22 "asbestos" out. · i 

23 
1 

::rH~COURT: W1Tatdoe5 brake shoes , 1 
. 
2
25
4 have to do with ~u riding In a ':boose. ; J 

MR.. :BAK...~ •. Ok.a}', P~~ ie~ ,me" .:~. ~ · 
......_........~ ....... ".-.'""""'''llJ •.. , ....... ' "'' f (-· .. ~,-~:;;a 

9 (Pages 33 tQ 35) 
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Payne v. CSX 

look at this real fast 
Thi$ m(!Y tie .one we,already agreed 

on. 
MR. SiiA?IRO:.•. He talks lrt the end 4 

aboutasbestx;s in the train ears ar~. 5 
Mr:. saker/I don't know ~you raiSedthat 6 

• "l~m not sure of ail of yo!Jt · 7 
(feSlgnafions. . e 

MR.,. BAV..Elt: On f><!geS~, we've 9 
alre~dy agreed to take that Otit • fnat's · 10 
•. already ~!1 ~led uµon ~lid l;iy your • : l1 
jlgreement · · · 12 
. . . MR. SHAPIRO: .. Yes. Where he talks 13 
'about the cars. 14 

MP~ ~AKER: Aod on ~ge 60 - · 15 
MR. SH,APIRO: What ai:J9t!l: on Page 51 . lo 

and 52, he fc!llts about~sb~s tiding fo • . 17 
open qirs, · did. you not objectto .tl;iat? ' 18 

MR. BAKER.: Yes, we ciid, i9 
MR.,SHAPIRO: I'm reminding you · 20 

·abotityour ovm-0bjecticr.s, · . 21 
. MR. BAJ<ER: 'Thank you very'"!l!Ch- , 22 
MR, SHAPIRO: \,.et ml! ju!?t s\:l!rt 23 

this way, Your Honor. The reason we think 24 
· it's ®m~ibl~ is tii'"-i!! ar¢,Scyeri;iment . . . 25 

. . . ' ·~9!!3_8 
tegulator documents that confirm that there ; l 
v{as ~estos piping in mp metal brought ': 2 

. to tM Wjtheiv,.;oon.scrapyard and t!ie · 3 
go11ernn:ien~ regulator .rn~rrios state.that they ~ 
cictuaJiy came ol;tthere; •feql/ired the '. ,5 
.contractor to remove·some ~e?tosfrom 6 
Wither5poon so it's C:Cm:>btlrating th?~ 7 
Mr. Payne, he also,] believe, .I'm not sure S 
it's in this passag.e, a bunch of th.e V;'Orkers 9 
knew abciut this because, of the con.tractors 1Q 
coming out there witl1 space suits ar.d stuff • . ll 

·MR. Bf\.'<ER: it's at Page 51, Lines : U 
19 throl!gh 45·and Page=¥, li_nes 1 throµgh · 13 
25. .. . . . . " . ' 14 

A.nd:w~t this. raa~ l!l ls it's 15' 
~fr ccnten"Jon tl)at this gel'ltlerrian would :16 
fl~!!- !n t1pen .so!ldol;i; cars c;ontalning meiai, 17 
met:ar, -ant! that he 1r.'Ould do that frcim tile lB . 
WesU<.nox Yard for a distance of aP91rt a 19 
n'llle and a half to the Witherspoon facility. . 2.0 
H.e's a little bitty guyebowt.5'6". Arid how · 21 
he did that rii rievei know; but he says he 22 

·did ahci that's if!eir pr¢pf, · · 23 
\>\llthersµoon, the proof from 24 

Witherspoon is that about five ~rcent of 2S 

Truesdel & Rusk Reporting .& V!.deo (865) 45(}-9772 
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PageJ9 i 
.thelr business, f'!Ve percent of their · 1 
·bµslness iiWolv~d loW grade - halidli11g of ~ 
lmv grade iadioa~ scrap, five percent , , 
A(ld they wbµid brin9 ln too~ gondola O?rs . ~ 
all k!11d_s gr sj:tlff ,and wr.at tF- is $ 
enclea\loj'\ng to. sa.y is ~t fh.~ stuff' In : ; 
ttiei:e~· 1r Jt was wrapped in .ari)'ttiing, had to : 
mntain'~~~- •. ·· •· '·, .. · .. ,. . . 'i 

. · .So on.ce again ·l'te\l:l we. are, we got • 
hi\l) ~yipg tJ:i?t )t ~ntaine1.t~sbestos when · i • 
'he didn't.know ifltcontained ;:isbestos or ' ~ 
fi~i~5s -?~Wh!iteYer~ncLwe are'jlist i 
'talking.<iboµt a few pipes, apparently in the ' i 
stjiem~ of things, if any, and- : ~ 

' JHE COUITT:. LoolCon 'P<!ge 52, says, ~. 
"They. just jerked out the. pipes and stiU . ..: i 
Jefi: ,ttle~ ~vrap~. in· \Ill thf!t> They stin. · ,, 
haq the wrapp(qg on thern and It was, ; ~ 
asbestos.• " '.~ · ~ 

. MR. BAKER: RlQht. ~ 
THECOt,JRT: Well, why can't he say . f 

that? . . ~ 
' !!1R. 'BAKER: How do ha knQVl? · ~ 
THE COURT: That'swhat ~ 

crqss-~'tni~atkm . is aqou_t I fl'!ean, if h~. j 
. ! 

'' .. . • • .-P?.ge40 ~ 
~~ in ~u~ .. and _if ~e were.~b18 to .come ,to· · i 
1cot.irt and he testified ffOffithe witness · ~ 
stand, I sa•v ;:hese things and th,ey were , ~ 
asbeb:is - · ' ~ 

" ' . } 
'f':1R. BAKER: 011ce agaln~ I g6 back ' [ 

to theJad: that in order to be able to. say . } 
~hai= tp~t yoµ ~ave to have~!;_O~ knowledge ~ 
about asbes"..os and ln or;:ler to be able to 
say something cont:airyed asbesros or: not. 

· ·that pipe up .there, welt,_it's 
\'l@pped .in -: its painte~ tj')is color. 
We!J; ! think that's asbeStos p<!lnt Now, 
spoi.il~ i jJe allowed to say tha~ if I was a 
\Vitness? And tl!atWO\llrl .~ pkay? 

. ' JliE.COURT: If you ~r\f2tyou 
•'9IDW. abotit that ~rt Qf j:hil')g and th~t Is 
the smt¢thing that a lay witness.can 
· iq')ow about . . · . ·, 

'MR, BAKER: C>on't th~)i have ~ 
.pr:!J'ie how do .they know? 

T!iE COURT; That's why we have 
c:rOss-examinaoon .. I assume you went in 
some .detail later on aboUJ: !,hat,. 

·MR. BAKER: ·I naven't memoriZed the 
rest of.It; 

.. 
. ~. 

; 
-:.= 

' ~ 
' , ' 

'1'0 (P~es 37 to 40) 

JP.usk@Comcast.~et 
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Payne v. CSX November 5, 2010 

or befor~, 

And now Mr. Shapiro may say well 

that necessc:trily means that it was higher in 

'85 than it was in 2007, but his expert 

didn 't say that, Your Honor. ll.rtd there was 

remediation, extensive ,remediation done, 

soil b r o ught in, soil taken out. 

What happened in 2007 i:;; /:lo 

indication of what Mr. Payne was ,exposed to 

before 1985. 

THE COURT: Oka y . What else do we 

need to talk about? 

MR. SHA.PIRO: They raised OSHA 

again, and our s ide would be you had already 

ruled on this two hearings ago --

MS . YOUNG: Can I just interrupt 

you just a moment? 

MR. S.!-I .. IU' I f-0 : Yes . 

MS. YOUNG: Your Honor, we jus,t 

' Want to make a motion here topay, v ery 

briefly; '.for the same reasons that we asked 

that the Court rule out any 're£erence to 

evidence or the, argument of plutonium, w,e 

a l so ask the Court ~to do that regarding 

cesitun. 

Page 62 
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Payne v. CSX Novei-nber 51 2010 

There is some indic&tion that there 

Was some cesiUi."rt, which is another ionizing 

radiation on some tracks over near Y-12 .. 

.The plaintiff has no evidenc:e by expert or 

.otherwise· that lvlr .. P~~yne . was e-.;{pos,ed to that 

or {:hat it was -- agq.in, he has no expert 

testimony that cesium was found in an area 

where Mt. Payne wor~ed. 

So I won't belabor it, but for the 

same reasons that the plutoniu..rn s .hould stay 

out, the cesium should as ~vell. 

MR. SH.n..PIRO; The response, since 

this has hot come up before 1 Your. Honor, is 

Mr . Payne did work for about a year of his 

ca·reer doing work for CSX over ne.ar Oak 

Ridge. There 1 s a spur over there. I think 

we barely ever talked about this. So that's 

a very small part o.f his career. 

He tc;lked about it in his video 

deposition arid even marked a mqp showing 

where he had. worked .over there. 

Well --

MR. BP..KER: So what? 

MR. ;>.H!tPIRO; Mr . Baker says so 

what. Here's the so what, l.'1r. Baker. 

Page 63 
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Payne v. CSX November :J 1 201D 

Page 64 

Mr. Bad,ders, your industrial hygienist, was 

asked in his deposition if. CSX was aware 

that radioactive contamination >vas over at 

the Oak Ridge spur and that there was some 

remediation 0£ the tracks done, and that's 

your industrial hygienist. So we have 

evidence of contamination over there. And I 

believe th.at the word cesiu..rn, I will . h~v-e to 

look back at Hr . Badder's deposition, l 

think it ~as discuss~d in there. 

MS. YOUNG : It was. f\.:nd what 

Mt. Badders testified to is that there was 

some cesium well off the track -- let me say 

it was 50 feet or s o away from .any track 

that Mr . Payne i.vas ever on . And that is 

Mr. Baddersr testimony. 

There is no other testimony from 

or report or any docurnent which evidences 

from rh. "" p l ain+- i f"' 1 - ...._ .urden ""'h- ,_ •.11r P-vnc -- . ':"' '- ":-"' . - - .,t_...,_.J.. ~ J.J . -" ·-- l.. Cl.L .1.·. ,. ,-C:.~,,.--

was exposed to cesium. There 1 s not even an 

e4pert opinion in the case that ces 'ium 

that 1s SO fe et off of a .railroad track, you 

know, somehow, you know, affected Mr. Payne. 

fl.nd that's, in our a.pinion, Your Honor, what 

.he has t o have to be able to talk .about 

Truesdel ~ Rusk Reporting & Video (865) 450-9772 
(:.· 

JRusk@Comcast.ne:: 
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Paynev. CSX November 12, 201 o 

i :s not evidenc e , we 1 11 h a v.e to s e e what the 

actual evidence , whether that' s proved o r 

n o t . Sometimes that's a b e tt.er and a mo r e 

satisfying thing to do with the jury rather 

than just have them sit a nd wonder about 

thing·s that we don 1 t t alk about. 

The Hunley docurri.t=nt I don 1 t think 

W'F! shoolcl mention in opening si;:.aternent;:. r ·1m. 

still not sure about that or ev.en how it 

comes in .. 

And t;.hese other t:}iings 1 the Court 

is hot inclined. to make any ruling now, if 

you have any objections to oe made the 

Court's basic response to those in the 

opening statement would be as rive 

instruct ed you, these opening s tatements are 

not evidence and we'll have to see from the 

actual ev iden;;::e wh.ether that or anything 

el s e .is proved or is not p r oved or i .s 

:mention~d or .not rnentione tj.. So that ts where 

ws q.re on 'that. 

MR . BAKER: May I ask a clarifying 

question? 

THE COURT: Yes 1 go ahead . 

MR. BA~R: This plutonium, there ' s 

Page +4 
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Payne v. CSX November 12, 2010 

no evidence th.at it was where he was , 

there's very little 

THE COURT: That 1 s true. And the.re 

again, if they want to say there was 

plutonium all over the piace and th~ 

evidence doesn't support that, that's maybe 

a way to try the case better than just never 

mentioning it at all . If they wan~ to 

MR . BJ.i.KE.R: Well , they've got ths 

evidence about the uranium and the different 

isotopes of uranium, but. the plutonium is 

such a - - th~ reason we are really objecting 

to it has to do, I understand why you are 

objecting to it . I'm not sure I see it's 

that prejudicial my~el±, but -- so we 1 ll 

just see what happens. And like I say , if 

they want to mention there was plutoniu.TU and 

everything else out there and you want to 

,stand lfP and say I object, it •.<fill not be 

the proof, then the Court will say, again, 

these statements are not proof , wet 11 h,,ave 

to see what the actual .proof is . F,nd see 

what happens after that. That will be true 

of a lot ~f thing~ with t~e exception of 

that ,Hunley piece of paper . I don't want to 

Page 15 

'l'ruesdel & Rusk Reporting & Video (865) 450-9772 JRu sk@Comcastcnet 

-18-



i 

2 
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WINSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Proceedin9s, Nov,ember 2010-

A. Can I look at my notes? 

. Q. Yes . 

Page 119 

He began it on November the 8th of 

4 I QS • 

5 

6 

Q. And so how long did he take chemo? 

He finished that first round on 

I .Apr:Ll 25th of 2006. 

s Q. All right. Over;:tll, how long did 

S he have to go through chemo? 

10 A. He went through four ye·ars of 

11 chemo. 

12 He had 43 chemo treatments and thep 

13 44 radiation treatments, and then 39 more c:bemo 

14 treatments by a pill that he took every day. 

15 Q. Let me show you what's been marked 

16 as Exhibit 41. This is a chart that kind of 

17 outlines his chemo treatments through the years. 

18 ls that 

19 A .• I think so, yes. 

2.0 Q .• And the chart shows the chemo 

21 treatments, in I 05 t I 06, I o7, t 08, and l _Q,g I and SQ We 

22 are talk:Lng these three years, right? 

23 A. 

24 Q. 

'25 

Uh-,huh. 

Here's a chart we can look at. 
I . . 

So the :ped :marks are what? 

Truesdel & Rusk Court Reporting & Videc 
(865) 45NJ772 
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WINSTON PAYNE v. CSX TRANSPORTATION 
Transcript or Proceed/rigs, November2010-

A. This one has less effects on .me. 

Page 163 

2 My legs and feet are the things that it -- most 

3 people have ·trouble with. 

Q. How does it affect you? 

5 A. J: can't keep my .legs still at night 

6 which keeps me from - - prevents m·e from going right 

7 to .sleep. And my feet sometimes just feel like 

8 they're not there. 

Q. Did Dr. Kerns give you any 

10 medicines for those type symptoms? 

11 A. No, it 1 s just one of the -- it's 

12 just one of the symptoms o~ the chemo. 

13 Q. When you retired in 2003, were 

14 there any health conditions that were preventing you 

15 from doing anything you wanted to do? 

16 A. No. 

17 Q. Had you already had some treatment 

18 for some skin lesions by 2002, 2.003? 

19 A. Y·eS . 

20 Q. Were you seeing a dermatologist f or 

21 that? 

22 A. Yes. 

23 Q. Did that limit you i n any way in 

24 you; daily activities? 

I 

t 
I 

25 A. No. l 1 

~~~~~~~~~~~------"' 
Truesd1;/ & Rusk Court Reporting &. Video 
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WJNSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Proceedings, November 2010 -

Q. I want to talk about in general 

Page 164 

2 te:i:ms your medical expenses. Axe you claiming the 

3 medical expenses in this case that .relate to your 

4 cancer treatment? 

5 A. 'Yes, I am. 

6 Q. Are you claiming those medical 

7 expenses fro:m when? When are yoµ claiming them, 

8 fro:m when --

9 From October 25th -~ 

10 Q. 2005? 

ll A. -- 2005. 

12 Q. Qkay . 

A. Until present and future. 

Q. Are you claiming ;rour :prescription 

15 medications that were prescribed for cancer? 

16 A. Yes. 

17 Q. What about medical expenses after 

1.8 now that are f or your cancer, are you claiming 

19 those? 

20 A. Yes, I am.~ 

21 Q. Let me ask you some questions that 

22 are a little different instead of medical expense 

23 here. Have you S1;lffered pain as a r .esult of the 

.24 cancer? 
t 

25 A. Oh, yes, quite a bit of pain. J 
'--~~~~---~~~~~~~~~~~~~~~~~~~~~~ ' 

Truesdel & Rusk Court Reporting & .Video 
' (86£!) 450-9772 
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WtHSTON PAYNEV. CSX TRANSPORTATION 
Transcript of Proceedings, November 2010 - Page 165 

1 Q• 

2 A. 

3 problems. 

4 

5 

s 
7 

Q. 

A. 

Q. 

A. 

Welli what type of pain? 

:Bones aohing and headaches, vision 

Have yell.. suf.fered fatigue? 

oh, yes -

How so? 

I just don 1 t feel like doing 

B anything, just too tired to do anything. 

9 Q. How many chemotherapy sessions have · 

10 you ·had up to this time? 

11 

1:2 

.:13 

14 

15 you? 

l6 

17 

A. 

Q. 

Q. 

Q. 

Forty-· three. 

How do you 1'"...now the nl,1IIl]:ier? 

I counted them up the other day . 

Has food had the same taste for 

No. 

Has suffering from the cancer and 

J.8 all the treatment had any effec t on your sex ual 

1.9 relati onship with your wife? 

20 A. Yes. 

21 Q. I don't want the gory details, but 

22 how has it ai:fected your relationship? 

23 A. Well, first o .f all, I'm just too 

24 tired. And ·second 0£ a11, I don't have the urge, 

25 Q. Has your cancer affected your 
f 
l 
! 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ! 

Truesdel & Ruik Court Reporting & Video 
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WJNSTONPAYNEv. CSX TRANSPORTATION 
Transclipl of Proceedings, November 201 O - Page 166 

l ability to interact with your grandchildren? 

.:2 A •. Yes .. 

3 Q. I mean you still get to ·see them, 

4 donit you? 

5 , A. I see them if they're not sick. 

6 J they have anything at all, I do not get around them. 

If 

·1 

8 

9 

Q. 

A. 

q. 

Why? 

Because my immune system is so low. 

a:ave you ~t.:i,.11 been undergoing the 

10 treatment watching your thyroid? I mean have you 

·11 gone for follow-up thyroid aspirations? 

12 A. Just the PET scans is all they look 

13 at. 

14 Q. Have you still been going to have 

15 those looked at? 

16 A. Yes, I have a PET scan every four 

17 months. 

18 Q. I ·want to talk to you about your 

19 interaction with your wife at home now , okay. Can 

20 you help out with the household chores the way that 

21 you did before you were .diagnosed with the cancer in 

22 October 2005? 

A. No ~ 

Q. Tell me some bf the ways that this 

23 

24 

25 cancer and treatment has a:Efected t;hat. 

T rtiesdel .& Rusk Court Reporting & Video 
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A. Well, first of all, I used to help 

2 clean the house, I like to c,ook, and I did a lot of 

3 cooking, and 'I always liked to work landscaping in 

4 the back of our condominium. 

5 And now I don•t do any of that. I 

5 used to keep m.Y cars all cleaned up, waxed all three 

7 of them, and now I have it done. We have a bonus 

8 room above our garage, and I can't go up there 

9 without having to sit down and rest if I ever make 

10 it up the steps, so I don't e.ven go up in the bonus 

11 room. 

12 Q. How do you keep a positive attitude , 

13 about the future? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

f/' 

A. Because of God's grace. 

MR. SHAPIRO: Let's take a break 

right now, okay. We 1 re going to take a 

quick break. 

THE COURT; Why don't we stop 

right there. We will take our morning break 

and come back for .about 15 minutes, then 

we' 11. come .back. 

{Off the record at 10:27 a.m.) 

(On the record at 10:48 a.m.) 

THE COi'.JRT: Okay. Turn the .:m.aohine 

hac-k on then. 

Truesdel & Rusk Court Reporting & Video 
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1 to ob serve? 

A. Yes. 

Page 175 

Q. Did you have to look out the window 

4 or just basically keep an eye along the window? 

5 A. 

Q. 

7 dondition.ed? 

B A. 

9 Q. 

No, you looked out the ba:y window. 

Okay. Were those cabooses air 

No. 

When you worked a cahoo.se, would it 

TO sometimes be on a fairly long train? 

11 A. -Yes. 

12 Q. Anq did you work on trains that 

13 left Knox.ville and went toward, where did y .ou say, 

14 Etowah or Corbin? 

15 A . Etowah to Corbin, Knoxv;ille to 

. 16 Corbin. 

17 Q. Okay. Did any o:f those trains 

18 well, let me ask it this way. You talked about 

19 brake shoes. What does brake shoes have to do with 

20 you .ridi.ng in a caboose t anything'? 

2.i A. Well, ·when we came off the 

22 motintain, the engineer had to .have the brakes on 

23 probably 'fifty percent of the time, so the smoke and 

24 dust from th.e brak.e shoes woµld .come . right into the 

25 caboose. 
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1 Q. So fr6m. the car immediately ahead 

2 of the caboose .brake shoes? 

3 A. The whole train would be smoking, 

4 the wheel.s, :yes. 

5 Q. Was there enough smoke that you 

6 could see it? 

7 A, Yes. 

B Would the dust get inside the 

9 caboose? 

10 A. Yes. 

11 Q. Bow do you know? 

1:2 A. ,Well ., you could see i t, especiall y 

13 'l'Then - - sunlight , ·bright sunlight. 

14 Q. How do you know that smoke or dust 

15 was from brake shoes? 

16 A. Because there was no other ground 

17 dust or anything unless it was the ballast, which is 

1 8 whi te. 

19 

20 

21 

Q. 

A· 

22 clothing? 

A~ 

Q. 

A. 

Would that dust 1.and on you? 

I'm sure :it did. 

Did you, ever ol;>serve it on your 

No, I didn't. 

Could you se~ it .in the a~i'r? 

Yes, you cou.ld see it in the air. 
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Q. Why didn't you complain? 

A. It didn 1 t do any good for one 

thing 1 and the next didn't even.. know that 

4 asbestos was dangerous until £ifteen or twenty years 

5 later. 

6 Q. All right, sir. I want to turn 

7 your attention now to radiation or radioact:ive 

8 substances. Do you believe you were exposed to any 

9 radioactive substances while you worked for the 

10 railroad? 

11 A. Yes~ 

12 Q. Did the Louisville and Nashville · 

13 Railroad, the L&N, have an exclusive relationship 

14 with Oak Ridge nuclear facility? 

15 A. Yes, the:r did. 

16 Q. Were they the only railroad that 

17 moved their scrap or cargo by .railroad out of that 

18 facility at Y-12? 

19 A .• I don't 'know whether the Southern 

20 was in there or not. Southern was close by. I 

21 don 1 t know whether they handla scrap or .. not. 

22 Q. Did CSX have a small spuli' track in 

23 the little yard area right beside Oak Ridge to 

24 handle the cargo? 

25 Yes. 

Truesdel & Rusk Court Reporting & Video 
(865) 450-9772 

-27-



1 

WINSTON PAYNEv. CSXTRANSPORTATION 
Transcript of Proceedings, November 2010 • 

Q. Was that called the CSX spur? 

Page 130 

A. {Witness shakes hea,d negatively). 

3 

4 

5 

6 

7 

Q. 

A. 

Q. 

A. 

Q. 

What did you all call it? 

Oak Ridge s~ur. 

Oak Ridge spur. 

Yeah .. 

Did you handle cargo f .rom Oak Ridge 

8 to the West Knoxville yard for some period of time? 

9 A. Yes. 

10 Q. And what decade was that in? 

11 A. The •so•s. 

12 Q. So we talked about this earlier in 

13 this case. Was it about one year that you actually 

14: worked the job called the Oak Ridge job? 

15 A. Yes. 

16 Q. How many days a week did you work 

17 that job typically? 

18 A. Typically, Monday, Wednesday, and 

19 Friday, three days a week. 

20 

21 

22 

23 

24 

25 

Q. Okay. 

MR. BAKER! Can we go off the 

reco.rd for a second? 

MR. SHAPIRO: Sure. 

(COLLOQU;f OFF THE RECORD) 
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'1 EY MR. SHAPIRO: 

2 Q. we we.re talking a.bout the Oak Ridge 

:3 facility and your work there, sir. And I wanted to 

·4 show you a sketch here and ask you if you can 

5 identify generally what that 1 s showing. 

6 A. Yes, it's showins our main line 

7 coming from the CSX yard 

Q. Okay. 

9 A. -- up to the crossing. 

10 Q. Why don't you put a little arrow 

11 where this little crossing is or where you said 

12 there ' s a security guard, just put a little line so 

13 everyone knows there;s a line across there. 

1-4 

15 

A. 

Q . 

{Witness complies with request). 

Okay. There's a little line . And 

. 16 then does that show a siding where you would leave 

17 cars near the Y-12 plant? 

18 A,. Yes. All this here, we may go to 

19 the left or whichever track is clear. 

20 Q. Why don't you :put a circle all the 

21 way around the railroad tracks that you: 1 re ca'llii:ig 

22 the siding, just c:i.rcle that whole area, please. 

23 

24 

25 

Q. 

(Witness compU.es with request) . 

Okay. Why don't you put a little 

11A 11 bel.ow it so we know that that circle h;;:ts got the 
1 
1 

'--~~~~~~~~~~~~~~~~~~-.J I 

,.. 
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11 A11 on it. 

A. {Witness complies with request) . 

Q. Okay. Did you also work on any 

4 other tracks shown in that sketch? 

A. Yes. 

Page 182 

Q. And what do you call that other set 

7 of tracks that runs, I guess the other direction? 

8 A. The team track, industrial team 

9 track. 

10 Q. Okay. Is that to call on Oak Ridge 

11 industries that we.re beyond the Y-12 plant? 

12 A. Yes, it had tracks, cars to unload . 

13 Q. Why don;t you put a circle around 

14 that whol~ set of tracks and we'll put a ".B" next to 

15 that. 

16 A. {Witness complies with request) . 

17 Q. Okay. There's a track that comes 

18 toward the top of the page here and it cuts off. 

19 Can you give us -- where does that track go as it 

20 would leave toward the top of the page in this 

21 sketch; where. does that go? 

22 A .• Back to the CSX yard and to the 

23 main line. 

24 Q. Why don t t you just put an arrow and 

25 put ''to CSX yard." 
1 
i 

l 
L-~~~~~~~~~~~~~~~~~~~~~~~~~~~-' 1 
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1 

2 Q. 

(Witness complies with request) . 

Okay. Now, this sketch ha,.s got the 

3 number thirty-one on it. Let JXl,e ask you this , Mr . 

4 Payne. These circled areas here during that year 

5 that you worked there, did you travel on those 

.6 tracks each of the days that you would go there? 

7 

s 

A. 

Q. 

Yes. 

Did you walk along the ground to do 

9. your work? 

10 A. Yes. 

11 Q. Why would you be on the ground 

12 l~vel doing your work? 

13 A. We would have to bring the train in 

14 and I would have to cut the cars off and put the 

.15 hand brakes on them, .a...-i.d then go hack around the 

16 other way and pick up the cars that they have coming 

17 out and do the same thi ng:, couple up the air, let 

18 

19 

20 

21 

22 

23 

24 

25 

hand brakes off and then couple. the train up. 

Q. I'm going to mark a few ·of thes~ 

pictures so we keep these org'anized and JXl,ark them 

with an exh!bit sticker later• And I'lII going to 

mark the pictUZ"es o:f the locomotive first with a 

small number o.n the bottom right. 

MR. BAKER: How are you marking 

those, just se.guentially? Are you making 

Trues de I & Rusk Court Re potting & Vir:Jeo 
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those exhibits? 

MR. SHAPIRO.: Yes. I •m marking 

Page 184 

them one through -- I'll call it out as soon 

as ·we -get it done. here. I marked these 

pictures of these varioui:; exemplary engines 

b I and cabooses ·as one through seven. There 1 s 

7 

.8 

9 

10 

11 

12 

13 

14 

15 

16 

a small number on -the hot.tom. 

(EXHIBIT NOS. 1 THROUGH 7 MARKED AT 

THE DEPOSITION) 

MR. SHAPIRO: I i:m :going to mark 

this sketch of the Oak Ridge area as ·number 

eight at the bottom .right •• Give me one 

second here. 

(EXHIBIT NO. 8 MARKED AT THE 

DEPOSITION) 

Q. {BY MR. SF..APIRO) When you moved 

17 shipments and cargo out of the Oak: Ridge area , what 

18 type of materials did you move, what type of cargo? 

19 A. Wheri I worked tl::!.¢ local? 

20 Q. Yeah, whe~ you worked out of Oak 

2 .1 ~idge that year? 

22 Okay. Mostly box car.s and ,helium 

23 cars. 

24 Q. :And was there any scrap metal that 

25 wa:s moved'? 
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A .• No . 

were there any special.ly lllarked 

3 cars that you would move in or out of Oak Ridge? 

4 Were there any specially protected cars? 

5 

6 

7 

8 

A. 

Q• 

A. 

Q. 

Protected. cars, yes. 

How were they protected? 

By Oak Ridge security guards. 

A.s a transportation worker, how 

Page 185 

9 close were you to these special car.s, what did you 

10 :have to do with them? 

11 A. Just couple the air to them and let 

12 the hand brake off and on. , 

13 

14 

J.5 

Q. 

A ..• 

Q . 

. 16 Oak Ridge to? 

11 

18 yard. 

Q. 

Wer e these guards armed? 

I have no idea. 

Where did you move the cars from 

From the spur to West Knoxvil le 

Were any of t he cars o:i;- the cargo 

20 marked with radioactive synibol.s? 

21 

22 

A. 

Q. 

No. 

Were you as a worker c;i.dvised of 

23 what ·was -- whether any of the .cargo was .hazardous 

or :t::adioactive? 24 

.25 A. No .• 

,. 
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1 Q. Now, let me turn your attention to 

2 the other -parts of your forty year c .areer besides 

3 the one year that you called on Oak Ridge. When you 

4 called - ·- when you worked out of the West Knoxville 

5 yard, other ·parts of your career, did you handle 

6 cars that were being moved out of Oak Ridge? 

7 

8 

A. 

Q. How did you know that it was a car 

9 that was from Oak Ridge? 

10 A. It would show on our switch list 

11 that it was the local, what track he was in and that 

12 we had to switch :lit up. 

13 Q. ~.nd then when you got those cars 

14 and you made them part of your train, did you call 

15 on this Witherspoon Scrap Yard during- a part of your 

16 career? 

17 A. Yes, I did . 

18 Q. And you worked for the railroad 

19 from the early 1 60 1 s through to 2003. During w,l:lat 

20 part of your career did you from time to time call 

21 on the Witherspoon Scrap Yard? 

22 

23 

24 

25 

A. All of it except the eight years I 

wa,s on the road, and up until tb.ey closed 

Witherspoon down. 

Q. And was Witherspoon Scrap Ya,rd 
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1 closed down in .1993? 

2 A. Yes, it was. 

3 Q. And did yoti .learn why it was closed 

4 down? 

5 A. Yes. 

6 Q. Well, when you would work for the 

7 railroad taking cargo fr.om West :Kno.x yard to 

8 Witherspoon, did you have to cross a railroad bridge 

9 ·over the Tennessee River? 

10 .. L Yes. 

11 .Q • Let me sho.w you two pictures _here 

. 12 and ask if you can identify what those aerial 

13 pictures show. 

14 

1!; 

.. 16 

17 

18 

19 

20 

21 

A. Yes., that 1 s the river bridge. 

MR. S!L~PIRO~ I'm going to mark 

these, they're just slightly different, as 

number nine and ten in the bottom right 

corner. 

(EXHIBIT NOS. 9 AND 10 MARKED ~T 

THE DEPOSITION) 

Q. (BY MR. S~P:r:Ro) And J.et .me ask you 

22 if you can identify this. 

23 

24 

.25 

MR, • . SHAPIRO.: J:: •m going to mark for 

·identification these as number eleven and 

number twelve in the bottom right • 
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1 

2 

(EXHIBIT NOS. 11 AND 12 MARKED AT 

THE DEPOSITION) 

3 Q. {BY MR. SHAPIRO) What do these two 

4 .p.ictures show, sir? 

5 These are what we call Meagons 

6 (sic) . 

7 ls that a type of car ·that you ever 

B worked with in your career with the railroad? 

9 A. 

10 Q. 

11 gondola car? 

12 A.• 

13 Q. 

14 for ex.ample? 

15 A. 

1.6 Q. 

17 of things like 

18 A. 

19 Q. 

20 occasionally? 

21 

22 

A. 

.Q. 

Yes. 

And is it also called an open top 

Yes. 

Were gondola cars used for scrap, 

Yes. 

Were they used also for other types 

Logs, wooden logs and - -

What about metal drums 

Oh, yes. 

·nuring your career, did you switch 

23 Cars like these cars, open top gondola cars, with 

24 Cargo "from Witherspoon -- from Oak Ridge that was 

25 going to be transported to Witherspoon Scrap Yard? 

Truesdel & Rusk Court Reporting & Vide.o 
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A. Yes, I did. 

Page 189 

.Q. And .I guess ::t want to tie in why 

3 I asked you about this railroad bridge and these 

4 cars. What was the significance of the railroad 

5 brid.ge here ac.ross the Tennef;see River and these 

6 open gondola cars with relation to scrap going to 

7 Witherspoon? 

8 A. That was what we would have to ride 

9 in in order to :;ro over -- protect the rear of the 

10 t .rain and go over to Vestal. 

11 Q. So let me make sure I understand 

12 what you•re saying. A worker would have to ricae 

J.3 inside those cars? 

14 A. Yes. 

15 Q. I still dori 1 t Understand. Why did 

16 they have to have a worker inside the cars as 

17 opposed to somewhere else? 

18 A. So I could look out for the rear of 

19 the train that was being shoved. 

20 

21 

22 

23 

24 

25 

MR • . BAKER: Being shoved, 

MR· SHAPIRO: I'm making sure the 

jury understands. Mr. Payne, has told me 

.already. :t want people to understand. I 

happen to understand. 

MR. BAKER: That 1 s nice to know. 

Truesdel & Rusk Courl Reporting & Video 
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MR. SHAPIRO: Okay • 

Page 190 

2 Q. {BY MR. SHAPIRO) So, Mr. Payne, are 

3 you talking about every time that you had to take a 

4 train south to·ward the Witherspoon Scrap Yard, if 

5 you were working the train, did you have to ride 

6 inside this car? 

7 A. Yes. 

8 Q •. 'When you rode inside these car.s, 

9 were there ever metal drums from Oak Ridge £or 

10 Witherspoon? 

11 A. Yes. 

I 12 Q. Were any of the drums. ever 

13 plaquered or marked in any particular way? 

14 A. Yes . 

15 Q. And did any of them have a 

16 radioactive symbol? 

17 A. Yes. 

18 Q. Was this once, was this a lot of 

19 times,. what are we talking about? 

20 A. A lot of times. When I first 

2.1 started work in 1962 and • 63 .. 

22 Q. 

23 your career? 

24 A. 

25 Q. 

So particularly at the beginning of 

".!res. 

And how close would you be to these 
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1 drums? 

A. ·I'd be right next to themr inside 

3 with them. 

MR. SHAPIRO: Mr. v"i deographer, can 

you quickly - - 'let 1 s see here .. 

Q. (BY MR. SHAPIRO} It's kind of 

7 low tech, hut is that an .e~ample of an open Meagon 

8 car? 

A. Yes, it is. 

10 Q. Jl...nd would you be _situated inside 

11 the car aqross that. bridge? 

12 A. Yes. If this was the rear, I would 

13 be right he:re (indicating)~ 

14 

15 

16 

Q. 

Q. 

And what does th.is show, sir? 

That shows a radioactive drum. 

Is this the type of appearance of a 

17 drum that you would ride inside the car with? 

1$ 

19 

A. 

Q. 

Yes. 

When you did th~t job , did anyone 

20 from CSX or L&N, I guess in. the '60 1 s 1 give you any 

21 t,ype of special instructions on handlins this type 

22 of cargo?. 

23 A. 

24 another car~ 

25 

No, they did not. It was just 

MIL SHAJ?IRO: J: 'ln going to mark 
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this barrel exemplary picture as number 

thirteen~. 

(E~IBIT NO. 13 MARKED AT THE 

DEPOSITION) 

Page 192 

Q. (BY MR. SHAPIRO) How many miles --

is that how J,.ong would you have to stay in the 

car time-wise from getting in it, riding across the 

bridge to getting out of it? 

A. Well, sometimes we wouldn' t even be 

able to get across the bridge because of another 

train, so you would stand there in the car until the 

train got by, then you would go over to Vestal, 

which is about three miles total, two to three miles 

total~ 

Q. How long would you be situate.d in a 

car? 

A. Well, it was according to whether 

or not you had to wait on trains or wait on a track 

man. 

Q. Give us a range of .time. 

A. Thirty :minutes. 

Q. Then at some point you would be 

able to dro_p down out of that car? 

A. 

Q. 

Yes. 
r 

Where would you ride after that? 
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1 When you g.et to - - you wait until you got to the 

2 industry and then you dl:o}?ped down? 

Pag~ 193 

3 .A. · Yes. J:f we were just going to work 

4 Witherspoon, I would stay .in the car until we got 

5 all the way up to the crossing, to th·e Candora 

6 Crossing. 

7 q. Were there any ·other types of 

a materials inside the gondola cars that you rode in 

9 :besides drums, for example? 

10 A. Yes. 

1:1 Q. What other types of things were in 

12 the open gondola cars? 

13 

14 

A. 

Q .• 

Scrap metal. 

Did you know whether that metal was 

15 from Oak Ridge :for Withere;poon? 

16 A. Yes. 

17 Q. What did Witherspoon do with 

18 metal? 

They cut .it up, they crusheq it, 

20 they chopped it up, :baled .it,, and then would .. sell 

21 i.t. 

22 

23 metal? 

24 

25 

Q. 

,A. 

Q-

Did you ride in cars with scrap 

Yes. 

Did you 1 k.riow whether: .i ·t was 
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! 
1 radioactive scrap metal? 

2 A. No. 

3 Q. Did you know whether Witherspoon 

4 had a license to handle radioactive metal from Qak 

5 Ridge? 

6 A. I have no idea. 

7 Q. Was that one of the :main things 

8 they did, handle the scrap metal at Witherspoon? 

9 A. Yes. 

1.0 Q. Well, once they handled the metal 

11 and crushed it or whatever the things that they did 

.12 there you described, did you ev.er have to take tlil.at 

13 scrap metal in the cars out of Witherspoon somewhere 

14 else? 

15 ]L Yes, back to West Knoxville yard. 

16 Q. Was that routine or a rare event? 

17 A. Routine. 

18 Q. Did they have .a smelting area at 

19 the yard at Witherspoon where they smelted metal? 

20 A. Wh~re they :melted it like melt? 

21 Q. Yes .. 

22 A, No. 

23 Q. What about smelting it? Do you 

24 know what smelting is? 

25 :A. Well, you just said, isn't it 
r 
f 

l 
I 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~__, } 
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1 melting the lnetal down? 

Q. J:iin not going to put words in your 

3 mouth~ You 1,re just not sure about whether it was a 

4 smelting process or not? 

5 A. They ·cut it; they crushed it.1 they 

6 paled it. 

7 Q. Okay. Let me show you a few 

s diagrams, here. Let me show You a, little site layout 

9, and ask you if yo'U can identify that, sir. 

10 A. Yes. 

11 Q. Is this the Witherspoon scrap yard 

l2 area? 

13 .A • Yes. 

'14 Q. Can you - - Well, we haven 1 t really 

15 gotten there yet. Tell us what you did - - when you 

16 would work for the railroad and you would take cars 

17 to Witherspoon, e.xplain generally what you did and 

18 what .your work was to go in and, cut of there before 

19 we mark anything. Just te11 what You did there. 

20 

21 

22 

23 

·2~ 

25 

A. Okay. We would shove, shove al.l 

the way up to Candara 'Road, then. we. would unlock ·the 

gate, arid then we Id go in - - We.l.J_ F We WOUld Stay 

the:i:;e until the foreman - - if I '\';as fm;-eman, I'd 

walk .back and see ·if I • could finQ. the yard bo.ss. 

Q.. A Witherspoon Yard boss? 

Tniesc:J~l &Rusk Cou(t Reporting & Video 
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1 A. Yes. And, see what he wanted, where 

2 he wanted the cars. If .I was the -field -- what they 

3 call the 'field man, I'd walk with the foreman back, 

4 because I had to do the work. :I:f I was the engine 

5 man, I'd still be on the engine. 

6 Q. Typically J because of· the size of 

7 the Witherspoon area that can receive cars, what was 

8 the nu:aiber of cars that you would take in to drop 

9 there? 

10 What was the range of number of 

ll cars? 

12 A. The whole area . will hold fifteen 

13 cars, but five cars underneath the shed, underneath 

14 the magnetic house shed. 

15 Q. And was there a ~- so did that 

16 define the maximum number you would move out of 

17 Witherspoon if they had work for you to take scrap 

18 out of there? 

19 A. If the track was completely full, 

20 yesr we'd have fifteen cars. 

21 Q. So you would have to get on the 

22 ground if th(2t was your particular duty and find 

2.3 their foreman to determine the scope of what you 

24 

25 

would do that day? 

A. Yes. 

Truesdel & Rvsk Court Reporting & Video 
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Q. And what would you have to find 

2 out, how many cars you were pul.ling out of there? 

Page 197 

3 A. Yes. If he wanted them on the rea.r 

4 of what was in there now or what. 

Q. On that. sketch, before we get into 

6 :marking it as ·an exhibit; explain £or the jury what 

7 type .of process they had there, or did they have any 

8 work ongoin,g in the area where you would drop the 

9 cars? 

10 .A. Oh, yes, they continued work. 

Q . What type of wor}c and what type of 

. 12 machinery did they have.? 

13 A. There were welders up there cutting 

14 h~a\ry stuff, there were -- the magnet was· going 

15 across the track picking up scrap out of cars, 

16 throwing it over on the hank or picking it up and 

17 throwing it . into a baler or a crusher. 

18 Q. Let me show you this picture .and 

19 ask if you can identify this aerial picture~ 

20 A. Yes. 

21 Q. What does that show? 

22 A. It shows the track goi!lg into what 

23 they 1 re calling the -magnet house. 

24 MR.. BAE:ER: May I see which 

25 photograph ws 1 re using there? 

Truesdel & Rusk Court Repoding & Video 
. (865) 450-9772 

-45-



1 

2 

3 

WINSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Proceedings, November 2010-

MR. SHAPIRO: Yes, certainly. 

MR. BP.KER: O~ay. Thank you. 

Page 198 

Q. (BY MR~ SHA-PIRO) Mr. Payne, I want 

4 you to take that black magic marker and circle or 

5 with a rectangle put a black line around the entire 

6 area that you would work on. I realize this is an 

7 aerial. It's not necessarily a great view. 

8 A • Yeah. {Witness complies ·with 

. 9 request) . 

lb 

ll 

12 

13 

14 

15 

16 

17 

MR. SHAPIRO: Let me go ahead and 

make this the next exhibit. Make this 

exhibi b, I think we' re up to fourteen• And, 

I>ir. Videographer, maybe you can zoom in on 

that some. 

(EXHIBIT NO. 14 MARKED .AT THE 

DEPOSITION) 

Q. (BY MR. SHAPIRO) You put the black 

18 line around this area here, sir? 

19 A. Yes, I did .. 

20 Q. I don 1 t know if the videographer 

2l can get anything on this, but there's a. -- you can 

22 see a rust color, sort of a . roof of some kind here. 

23 And did you come in from this direction when you 

24 came to Witherspoon from Knoxville? 

25 A. Yes. 

Truesdel & Rusk Court Reporting & Video 
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i Q. I i;:hink in the background you can 

2 actually see some of the buildings in Knoxville 

3 here. 

4 

5 

A. 

Q. 

Yes. 

So you bring the train over the 

:5 bridge, down through here, and then - ;... so is this 

7 where the tracks were, the area you 1ve circled? 

8 A. Yes, the track was in between the 

9 circle. 

10 Q. Which side of this big circle was 

11 the gat-e at that you described when you would enter? 

12 A. ,This end her,e. 

13 Q. So the end clos;est to Kn.oxville 

14 proper? 

15 A. Yes. 

16 Q .• You described a magnet, and it took 

17 me awhile to understand what you were talking about. 

18 There 1 s two big metal girders over here. What do 

19 you mean when you describe the ;magnet? What did it 

20 do and how d;i.d it work? 

A. That's what the magnet ran on was 

22 the ;rails-. Those are rails right here. :He could 

23 c-ome all .the way hack here to do work. 

Q. So a -crane .operator could move a 24 

2 '5 big magnet along thoi;;e girders back and forth - -

.,. ! .. 
i 

L--~~----~~~~~~~~· 
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1 A. Yes. 

2 Q. -- over top of the cars? 

3 A. Yes. He was in a control box up 

4 above, and he ran backwards and forwards. 

5 Q. So the magnet would go down over 

6 the cars, pick up metal~ and then it would have a 

7 crane that could move it off to the side of the 

8 track? 

.9 A. The magnet would move it, set it 

10 over beside of the track up on the bank. 

11 Q. When you went in there and you 

12 wal:k;ed the track, were they doing that work while 

13 you were there? 

14 A. Yes. 

15 Q. Were there heaps of metal to the 

16 side of the tracks that you would walk along? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q •. You described a process where they 

crush scrap metal. What did they do; if they 

crus.hed it into a bale? .How did they get it back 

into a car? 

A. With the overhead crane. 

Q. Ancl. so where did they set off the 

cars for you to pick up , were they still :right on 

the same track here, or were there two tracks? 

I 

I 
Ii 
It 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~__.I i 
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A. No, there was only one tJ::"ack~ We 

$Witched. The:t'.e 1 S a little spur track right here 

that they stored old engine in for a lon!:J time. 

Q. When you called on this particular 

industry on a particular day, what's the .range of 

time that you would be in there working? 

A. At least one hour. 

Q. Were the:r;:e ti:m.es that you we:r::e 

ther~ more than an hour? 

A. Oh, yes. 

Q. were there times that you were 

there less than fo:rty-f:ive minutes? 

A. No, I doubt that. 

Q. Did you ever see dust in the air 

when you were there? 

A. All the time. 

Q. Now , did you call on Witherspoon up 

until the time they closed? 

A. Yes, except for the time that I was 

on the :i;oad. 

.Q .• Right. So from the period, except 

for the eight years in there, you worked, from the 

1 60 rs throu,gh to the,. .I gu,ess till eariy r 90 • s? 

A. Y-es. I was in there hundred's of 

times. 

Truesde/ &R~k Court Reporting & Video 
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Q. When you were there, did you ever 

2 observe any metal :barrels marked with any 

3 radioactive symhols on the ground? 

4 A. Yes. 

5 Q. How long were those barrels there? 

6 Were they there a few days, a few 

7 weeks, what are you talking about? 

8 A. They were there when I left the 

9 railroad . 

1 .0 Q. Over how long a period of time were 

11 those barrels setting on the ground at the 

12 Witherspoon area? 

.13 

14. 

15 

16 

A,. 

Q. 

A. 

Q. 

Front 1962 until 1993 . 

Forty years? 

(Witness nods head affirmatively}. 

Why ..,;rould the barrels sit on the 

17 ground next to the track for forty y .ears? 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

I do not know. 

How many are we talking about? 

l don't know. 

Less tha,n twenty, more 'than twenty? 

Around twenty or thirty. I don't 

23 know. I never counted them. 

24 Q. Why do you remember them? 

25 A .• Because I' took them over there, and 
i 
i 
l 

L-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--' j 
Truesdel & .Rusk CourtReparting & Video 

(865} 450-9772 

-50-



WINSTON PAYNE v. CSX TRANSPORTATION 
Transcnptof Proceedings, November 2010 - Pcige 203 

1. you just say, man, ! brought these over there .forty 

2 years ago, thirty years ago. 

3 Q. You never learned from anybody over 

4 at Witherspoon why they sat there all that time? 

5 A. No one told me why they were 

6 sitting there, no. 

7 Q. In the entire t~e you worked 

8 there, did L&N or CSX ever give you any training 

9 about t .he handling of any radioactive waste that you 

10 were handling or transporting? 

11 A. They never said one thing to me 

12 a.pout radioactivity, asbestos or any hazard, any 

13 chemical hazard. 

14 Q ..• Well, did you ever complain about 

15 the conditions at that yard ever? 

16 A. Yes. Yes, I did. 

17 Q. What type of complaint did you 

18 make? 

19 A. About the dust and the dirt and the 

20 mud ail.d the water. 

21 Q. Did you know - - as you 1 re walking 

22 ·th.ere beside these barrels, did you J.cnow whethe;; you 

23 got radioactive e~osure on any particular :moment 

you were workirtg ther.e? 

25 A. No, I wouldn't know-~ I was never 
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-1 given any test or anything, so I didn't know what 

2 .radioactivity amount was or whatever. But the 

3 bottoms of the drums started rusting out, and you 

4 could see the rust ring around the bottom of the 

5 drums. 

6 Q. The ones you're referring to that 

7 sat there all those years? 

8 A. Yes, sir. 

9 Q. Let me show you one more sketch 

10 here. Actually, we didn't mark this first sketch 

11 because we got to talking about other things. 

12 Piease circle the area on that sketch that 

13 encompassed the areas that you would work duri.ng all 

14 your times th~re. 

A. 

16 Q. 

(Witness complies with request). 

Can you put a line out to it and 

17 just put 11 A 11 so we know that circle i s what you ' re 

18 marking. 

19 A. (Witness complies with request) . 

20 Q. Okay . You mentioned to me there 

21 were. some other industries that you had to travel to 

22 near Witherspoon; is that true? 

23 A. Yes. 

24 0 -· And the track that you just marked, 

25 
i 

did you have to go through there to go to those l 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~!{ 
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1 industries alsd? 

A. Yes , I did. You had to go all the 

'.3 way back, open another gate, and then back to the 

4 ··warehouse. 

5 

6 

7 

8 

9 

10 

11 

.12 

ME. SHAPIRO ! 'I 'm going to ..mark 

this a:S number fifte.en. }...nd let me show you 

what I'm going to premark as number s·ixtee;n 

which ·is another sort of plat like thing 

here. 

(EXHIBIT '.NOS. 15 AND 16 MARKED AT 

THE DEPOSITION) 

l .Q. {BY MR. SHAPIRO} Can you generally 

13 tell us whether that shows this area n,ext to Candara 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.3 

-24 

25 

Road also? 

A. Yes. 

Q. Can. you put a big rectangle around 

the general area that's the Witherspoon area on 

there? 

A. (Witnes$ complies with request). 

.Q .• Try to .make it with some squiggly 

1ines so it aoesn 1 t get mixed up with what 1 s already 

there. 

A. Yesili. 

Q. Put a line. out a little distance 

from it and put an 11 A 11
, okay? 

t 
l 
i 
i 

!..._ ______________________________ ___, }. 
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A. An "A 11 or a 11 B 11 ? 

Q. or "B", whatever .~ 

A. {Witness complies with request) . 

Q. Let me show you another group of 

Page 206 

5 pictures just to ask you if you can identify these 

6 pictures and what is 

7 

8 

9 

10 

MR. SHAPIRO: l 'm going to mark 

these seventeen through twenty bec.ause 

they 1 re all aerials. 

Q. (BY MR. SHAPIRO) And can you tell 

-11 us whether these are all different views of that 

121 Witherspoon area you 1 ve been talking about? 

13 A. Yes, they are. 

14: Q. Now, you didn 1 t take those 

15 pictures, did you? 

J.6 A. No, I did not. 

17 Q. You 1 re not sure who took them, are 

1'8 you? 

19 A. No. 

20 Q. But you can tell that 1 s t..'1.e 

21 Witherspoon yard; right? 

22 

23 

24 

25 

Yes, it is . . 

Q. And you 1 re not sure what year tho$e 

were taken, are you? 

A. No. 

Truesdel & .Rusk Coult Reporting & Video 
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Q. As a matter 

that this must be subsequent 

c.losed it down; right? 

A. Yes. 

Page207 

pf fact, you can tell 

to the time that they 

Q. :And you can tell that, why~ because 

5 none of the operations are goi.ng on? 

7 A. You can 1 t ev~ see the track 

8 ;because it 1 s grown over. 

9 But there's a rusty ·sort of roof 

10 area and .some girders there. Is that that magnet 

11 house area you we.re talking about? 

12 

.13 

14 or - -

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, it is. 

Q. Did ycu call it the magnet house 

A. No . 

Q .• What did you guys call it? 

The shed. 

'MR. SHAPIRO: :i: •m marking these 

seventeen through twenty , 

{EXHIBIT NOS• 17 THROUGH 2 D M.~RKED 

AT 'THE DEPOSIT.ION) 

MR. SHAPIRO: I have a few more 

here, a different set of pictures, they"re 

smaller. I marked them twenty-one through 

t,wenty-th:ree. 
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1 

2 

(EXHIBIT NOS. 21 THROUGH 23 M..1>.RKED 

AT THE DEPOSITION} 

3 Q. (BY MR. SHAPIRO} Can you tell us 

4 what generally .is being shown in those pi.ctures, 

5 sir? You don't have to -- I just -- can you tell 

6 whether that 1 s the area near Witherspoon? 

7 A. Yes. This is the :main -- our CSX 

B main line, and over here sets Witherspoon. 

9 Q. Is that the shed or --

10 A. Yes, that's the same shed. 

11 Q. So the t .rack you see there is 

12 actually the main, not the one that goes right under 

13 the shedi right? 

14 A. 'l'hat•s correct. 

15 t Q. And that's referring to twenty-two. 

16 rs twenty-one -- well, in 

17 twenty-one here there's four pictures. Up here 

18 there's a gate in the top right of the four 

19 pictures. Do you have any idea whether that's a 

20 gate going into Witherspoon or not? 

21 I do not. I don't know. 

22 Q. What on these four pictures are you 

23 sure about? I mean are you sure that --

24 A. I'm sure that this .is the shed. 

:2 5 I'm sure that this is the main l .ine. Right here, f • . l 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~' ! 

f 
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I 1 m sure that this is the Witherspoon track,. and 

there's the engine I ta1ked about that was stored. 

Q. That's the bottom right picture on 

twenty-one, there• s just an ·engine that was store-d 

there'? 

A. 

Q. 

it just 

A. 

Q. 

Ye·s~ 

Did it stay there for y~ars or was 

Witherspo.on had bought that engine. 

I see. Okay. And then in 

twenty-three can you tell if th.at aerial is the 

Witherspoon area taken at some ti~e? 

A. Yes, I can. 

Do you know when this was taken? 

No, 1: do not. 

Q. At anytime you worked at 

Witherspoon up until 1 .93, were you aware of whether 

anyone with the railroad did any tests for 

radioactive levels there? 

A. I never saw .one test or didn't hear 

of anJ;one doing a test. 

Did any supervisor ever say to you, 

you .need to work one p1ace or another :because of any 

.haza±d at that site? 

A. No, they did not. 

Truesde/ & Rus_k Court Reporting & Video 
(865) 450-9772 

-57-



.1 

2 

WlNSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Proceedings, November 201 o -

A. Yes. 

Q. In this type of enginer was this 

3 called a switcher engine, or what do you 

4 A. Yeah, a switch engine. 

5 Q. When you would he in the engine 

6 moving .in this dire.ction I 1m pol.nting, would the 

7 fumes trail where would the fumes trail? 

8 A. Into the cab. 

Page 215 

9 Q. ,It's hard to tell in this picture, 

10 but is this the cab here? 

11 A. Thi.s is the cab, yes. 

12 Q. Where were the windows? 

13 A. The side windows was here and over 

14 here, and this was glass, but stable gla.ss. 

15 Q. Okay, Did any of those engines at 

16 any time have air conditioning? 

17 ]>._. No, they did not. 

18 I Q. Did you leave the windows open when 

19 it was hot? 

20 A. Yes. 

21 Q. Did the fumes trail into the engine 

22 cab at any ti111e? 

23 A. Yes, they did. 

24 Q. How do you know? 
! .. 

25 A. You could see, smell, feel, taste. l 

~~~~~~~~~~~~~~~~~~~--'!! 
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1 Q. Did the "fumes only come in through 

2 t:tie side windows? 

3 A. No 1 on the other side of the engine 

4 is the door that we. came in and out of when we wa.s 

5 going to the front of the .engine. And the door 

6 always -- in the sUnuhertime, we would even have the 

7 door open too. 

B 

$ 

10 

Q. 

·A· 

.Q. 

Just because of the heat? 

Yes. 

And even when the door was c.losed, 

11 did you notice whether fumes would get in through 

12 the door? 

13 

14 tight. 

·15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Oh, yes. None of the doors fit 

Could you smell the fumes? 

Yes,. you c.ould smell them. 

Could you see them? 

You could see the fum.es, especially 

19 in the bright sunlight. 

20 Q. Well, did you work on this type of 

21 engine over a course of twenty years or so? 

22 I'd say so, around twenty. 

23 Q. Did the tinie t:.hat .you would spend 

24 inside the cab of the engine vary depending upon 

25 your job? 
i • { 
i ,__ ____________________ _,__ _________ ___, : 

Truesdel & Ru~;k CourtReport{ng & Video 
(865) 450-9772 . 

;. . 
-59-



I 

' I _. !· 

WINSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Proceedings, November 201 o - Page 217 

1 A. Yes. 

2 Q. Did the fumes ever get in your nose 

3 or did you ever notice it? 

4 A. Oh., yeah. Yeah, your nose would 

5 always -- if you blew your nose, it was always 

6 black. 

7 Q. During that period of time, did you 

8 ever complain to a supervisor, I 1 :m in an engine 

9 that's got all these fumes coming in? Did you ever 

10 do that? 

11 A. One time when we walked out of the 

J..2 yard office to get our engine, which was setting 

·13 right in front of the yard office, it was so bad 

14 it was in the wintertime, and it was. so bad that you 

15 could just see it laying over laying over in the 

16 engine, smoke and stuff was just laying over on the 

17 engine, and we just refused to work with it. That's 

18 the only time I e-v-e:r said anything about it. 

19 Q. Well, if it was like this on these 

20 engines all the time, why didn't you complain and 

21 register some sort of formal written complaint? 

22 A. I didn't even know that diese::I. 

23 fumes was bad, that it ,, you know, was a .hazard. 

24 

25 

Q. While yauwo:r:ked out there fo:r your 

entire .forty-year career, did the railrbad ever 
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l offer you any training about diesel fumes? 

A. .No, they did not. 

3 .Q. Did they ever offer you a 

4 respirator or a mask to wear if you were 

5 uncomfortable about the level of diesel fumes in the 

6 cab? 

7 A. Never. 

~ Q. Let's talk about some of these 

9 other one.s. Actually,. is there something that you 

·10 noticed about number four and number five of any 

11 significance? 

A. They're the same engine riUllil:>er. 

Q. So this is an L&N engine here? 

14 .A. Uh-huh (Affirmative) • 

15 Q. And then this 1147 appears to be 

16 the same engine marked with CSX? 

17 I 

18 

1.9 

20 

A. 

Q. 

A. 

Q. 

Yes. 

About when did CSX take over L&N? 

I don 1 t remember the date, no. 

You were working for I,;&N for a long 

21 time, and then you said it was, what, Seaboard? 

22 A. 

23 Q. 

24 

25 

SCL&N. 

Seaboard: Coastline -.. -. 

Seaboard Coastline N. 

And then fratri there, did it go 
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1 talking about the way that it's headed'? 

Page 220 

Q. I'm just talking about the way that 

this particular engine is operated? 

A. Oh, yeah, it reversed back and 

forth, yeah. 

Q. So depending upon which way the 

engine is run, does it have an affect on the fumes 

and which way they go? 

A. Sure it .does. 

Q. Here's a different L&1'1 engine type 

here. Is thi.s a general tyPe of engine that you 

also ran during your career? 

A. Yes, that 1 s a jeeb. 

Q. I notice there's black smoke here. 

Did you ever see black smoke like that coming out of 

an engine? 

A. I sure have, yes. 

Q. Were they all that bad? 

A. Not all that bad. That's 

definitely a fuel line stopped up or $omething. 

Q. In this picture, was the stack 

fumes when it .ran in the no:t'lllal direction, was .the 

stack forward of where you were in the cab, this 

stack? In other words, was thi.s engine - - which 

paint a:n:d show us which engine that --
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A. At West Knoxville. This engine 

2 here was always headed this wax; north. 

Page 221 

Q. Is that called long hood forward? 

4 A. Yes. 

5 Q. Now, were there other engines that 

6 were run short hood forward normally? 

7 A. Yes. 

B Q. Is that .an example of one? 

9 A. 'Right, jeebs. 

10 Q. What abotit this one? 

11 A. Yes. 

12 Q. You said you ran to Corbin, , 

13 Kentucky. Over how long in your career did you do 

14 that run? Was that a road job? 

15 A. Probably eight years. 

16 Q. About eight years? 

17 A. Yes. 

18 Q. Were there any tunnel,,s on the way 

19 to Corbin or bac~? 

A. Oh, yes. 

.21 Q. When you worked inside , a tunnel 

:22 taking a train, how were the fmnes when you would 

23 work through a long tunnei? 

24 

25 

A. Terrible. If you had -- if you 

stopped to have trouble, if you had any troubl,e. 
~ 
i 

i .__ ____________________________________________________________ __, t 
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l 1 I ·' ve even worked in the tunnel with a wrecker. 

2 Q. What does that mean? 

3 A. Well, that means we had had a 

4 derailmentf and we had a wrecker in there 

5 straightening up, fixing the ·cars, and you would 

6 hav·e to be in there in the tunnel wi·th them.. 

7 Q. When that would happen, how long 

8 would you be in the tunnel? 

Page 222 

9 A. Well, we would try to rotate in and 

10 out because of the fumes. 

ll Q. So were the fumes dense enough that 

1=? you could see them? 

13 A. It was so dark you couldn't see 

14 them.. 

15 Q. Dark from what, from the fumes or 

16 from the lighting? 

17 A. From no lights. No lights in the 

18 tunnel. 

19 Was it hard to breathe when you 

20 were working in a tunnel like that? 

21 A. Sure. 

22 Q. During anytime tJ;ia t y9u work,ed up 

23 until the end of your career, did any of the 

24 locomotives that you .regularly worked on have air 

25 conditioning? 
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2 

.5 

7 

No, ,sir .. 

Let me, ·talk .ci..boµt the I 60 rs when 

A. Okay. 

Q. .was there ever a da,y that you 

Worked ·inside an ·6ll_gine _that YOU d~dn It notice 

diesel fµmes; whi~e yo'll. weI;"e inside the eµgine cab? 

,8 A. No. 

'9 Q"' What about the I 7 a f s, . the .same 

;lQ question. ;When you worked inside the cab, was ·there 

11 .aV"er a pab you worked in wher_e yoy, cl,id.n it smell 

12 diesel fumes? 

:q 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Q. 

No. 

The '80's? 

No. 

The 1 90's? 

No. 

D.id any railroad colt)pany official 

19 ever come inside an engtne that you ever work;ed on 

2 0 in yoi.l.r forty years and say, Mr. ·Payne, we 1 re going 

21 to check the air level. inside this cal;> , ;l;o:t: d:Lesel 

22 ·fumes? 

'2.3 A. 'No, the¥ did not. 

24 Q. During your entire career, did you 

25 ever while you worked out there learn f :rom another 
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1 picture. This is an open top gondola car . 

2 A. Uh-huh (Affirmative) . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q •. Do you believe you were ever 

exposed to radioactive substances when you were 

inside the open gondola cars working for CSX? 

Yes. 

Q. What is it you are claiming the 

railroad should have done to protect you from 

radioactive substances? You just described where 

you believe you: were exposed. What do you think CSX 

should have done? 

A. I think ,they should have given me 

training of what to do in case we were handling or 

being close to radiation or asbestos or diesel 

fumes. They should have offered protective 

clothing, respirators, whatever it took to protect a 

man ' s health. 

Q, Let me show you this document that 

I never identified earlier: . It'::;; a su.:mmary here. 

Does this sumntarize some of. the :medical procedures 

and diagnostic testing you had between October of 

2005 and at least up through the spring 0£ 2008? 

Yes, it does. 

Q. Are you also claiming any of your 
t 

c ancer related care and procedures since that time { 
l 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~___, ! 
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3 

4 

5 

6 

7 

8 

9 

Page 325 
A. Yeah, I'm sure they knew, yes. 

Page 327 
1 ·you take scrap destined for Witherspoon yourself? 

Q. Did you ever ride inside gondola 2 A. Yes. 
cars with scrap metal? 3 Q. Were you on crews with Mr • Payne 

A. Yes. 4 fran tiJDe to t:illle? 
Q. Let me show you a couple of these 5 A. Yes, I was . 

pictures. 6 Q. Did you guys ever get any official 

Is that a picture of a gondola car? 7 papers that said anything about whether the scrap 

10 

A. 
Q. 

A. 

Yes, sir. 8 

Is this a typical type of car or - - 9 

The ones we took to Witherspoon 10 

was radioactive? 

A. I never seen any, no, sir. 

Q. Did any supervisors tell you 

11 weren't that big, they were much smaller, sit 

12 lower and --

11 anything, hey, you know, this stuff is low level 

12 radioactive or any -- anything whatsoever about the 
13 

14 

15 

16 

17 

18 
19-

yes. 

Q. 

A. 

Were the sides lower? 13 

Yes, top to bottcxn they .were lawo...r, 14 

15 

Q. Okay. 16 

A. That's a high side. Generally, we 17 

didn't take that many high sides over there. 18 

Q. Okay. So a low side would be about 19 

20 how many feet up would you estimate? 20 

21 
22 

23 

24 

25 

21 A. Well, sane of them wouid be four, 

22 three and a half, four feet, on up to five or ·Gix 

23 feet. 
24 Q. So if you were one of the men who 

25 was protecting that shove, what do you do, just 

Page 326 
1 climb up in the car? 1 

2 A. You climb up, clill':O over and find 2 

3 something to stand on and back him up. 3 

4 Q. So that means this car is sort of 4 

5 the front end of the train and the engine is all the 5 

6 way at the back? 6 

7 A. It's the rear of your shove. T'ne 7 

B engine is north of you and you are on the south car. 8 

9 Q. Let me ask you to look at this 9 

10 artist's rendering here. 10 

11 Do it this way. 11 

12 Can you identify what that is - - 12 

13 what that rendering is att~ting to show? 13 
14 A. It's showing a shoving movement of 14 
15 a gondola with scrap metal in it. 15 
16 Q. And see where that little human 16 
17 

18 
19 
20 

21 
22 

23 

24 

25 

figure is there? 

A. 

Q. 

17 

~.ili. ll 
Is that silllilar to the place that a 19 

wo.rker may ride? 20 

A. That's basically, yes, sir, you 21 

might have scrap in there, you might be sitti."lg on 22 

top of that scrap but that's basically where you 23 

would ride. 

Q. When you worked in the 7 O ' s, did 

-67-

24 

25 

nature of the cargo? 

A. Not when we first started, no. 

Q. Well, how do you know that 

With er spoon was handling radioactive cargo? How did 

you find out? 

A. Well, this -- a lot of that junk 

was caning out of Oak Ridge ilI'.d he was licensed to 

handle radioactive -- one of the few around I think 

that was licensed to handle that stuff. 

Q. Sometime during the 80' s did you 

hear anything about a question of health or a hazard 

from dealing with radioactive scrap there? 

A. Yes, it came up. It was pretty --

Page 328 
quite a bit of it, yes, sir. 

Q. Let me fast-forward you. Okay? 
Were you still working at the 

time -- at a time that you learned that CSX was 
going to stop letting workers like yourself and 

Mr. Payne take cars inside the Witherspoon Scrapyard 

at all? 

A. We worked right on up until they 

closed it. They never told us anything about when 

they were going to shut down. 
Q. At one point in your discovery 

deposition, did Mr. Baker here ask you if you had 

stopped calling there as of 1985? 
A. He did. 
Q. And what did you tell him? 

A. I told him I thought it was later, 
much later in the years than '85. 

Q. What did you tell him -- what was 
your recollection as best you could recall? 

A. Best I can recall, we were still 

going in there . 
Q. Until what, until it closed up? 

A. Until it was closed. And then trey 

shipped cars out of there after they closed it to 

get them out of there. 
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1 .it up .• 

Page332 

2 Q. Let me show you a picture and ask 

3 you, Mr. Carringert if you can identify where this 

-4 is? 

5 Can you hold that so the jury can 

6 see it? 

7 A. Yes, sir, that's -- that's the 

8 mainline there 1 that's right before you go under the 

9 shed at Witherspoon, that 1 s one of our tracks right 

10 there going in, 

11 Q. You don't know when this picture 

12 was taken, do you? I mean 

13 A. It coula have been taken any time. 

14 It sat like that for years. 

15 Q. Okay. Thank you, sir. 

J.6 One second. 

17 At any time when you worked, say, 

18 riding in the cars into Witherspoon -- I did.n 1 t ask 

19 you this but did you take cars out of Witherspoon? 

20 

21 

A. 

Q. 

Yes. 

When you called there, did you guys 

22 have to figure out how many would be brought in and 

23 how .many -would be removed? 

24 A. They would usually tell our . 
"25 yardmasters if they had a load or two to be brought 
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1 in and i£ they have an empty to be taken out or 

2 whatever, yes, sir . 

3 Q. 'Did you take loaded cargo out of 

4 there from time to time? 

5 "A. Occasionally~ yes, w~ did. 

6 Q. Okay. At any tiin.e during your 

7 career, did you have any radiation protection 

8 training from the railroad? 

9 

10 

A. 

Q. 

.No. 

'.Did you ever have a hazardous 

Page 333 

11 material train~g that touched on radioactive stu££ 

1.2 also? 

13 A. No, not that ! remember, no, sir. 

14 Q. Did any of the supervisors know 

15 that the Witherspoon yard was handling 'radioactiv e 

16 metal? 

1 7 

18 

19 

20 

21 

MR. BAKER: Objection, Your Honor , 

as to what someone else would know. 

THE, COURT: Sustain the objection 

as asked. 

Q. (BY MR. SHAPIRO) .Let me go back and 

22 ask this a different way, .Mr . Carringe.r. 

23 You ·told the jury that you £ound 

24 

25 

out at some po.int that there were some radiation 

issues .at Witherspoon . Right? 
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1 for seven and a half years. 

2 

3 

4 

5 

6~ 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

.25 

Q. Well_, you've briefly covered where 

you were on the faculty. 

Did you hold a position of 

authority at those faculties and ·what was -- were 

you a chair? 

A. Well, I would like to think that 

any faculty member has some authority. Students are 

supposed to . behave appropriately with us. .But when 

I went to the University of Kentucky, I became chair 

of the Department of Preventive Medicine and 

Environ..TD.ental Heal th. I then moved onto the 

University of Texasr where I was vice-president for 

Medical Education and Professor of Occupational and 

Environmental Medicine. And here at Drexel ., I 1 m 

Professor of Public Health and chair of the 

Department of Environmental and Occupational Health 

here at Drexel. 

I also .hold an appointment as a 

Professor of Medicine in the pulmonary division of 

the Depa·rtment of Intern.al Medicine, and that's 

where I see the patients that I still see. I don't 

see as many as I had used to. I've been a clinician 

all my career. I've been seeing patients, sti.11 do 

clinical research and still see a few patients; even 
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1. though my major appointment 'ia here at the School of 

2 ~ublic Health. 

.3 Q . Well, in those positions you just 

4 out1ined, did you train medical students at those 

5 schools? 

A. I trained medical .students . I 

'7 trained residents. I've directed residency programs 

B and been part of residency programs. I've trained 

9 masters students . Here l'm trainins masters in 

1.0 public health students and helping the doctoral 

ll training as well. I also have taught graduate 

12 physicians .. •We do continuing medical education. .I 

13 teach the pulmonary fellows here quite regularly, 

14 the :medical students . Bo, teaching is part of what 

15 an academic physician, like myself, do.es during his 

15 career. 

17 Q. Let me go back to what is called a 

18 board certification. 

19 Can you tell the Jury how a doctor 

20 becomes board certified? 

21 A-• Board certification means one is 

22 considered a ,specialist in that field. Board 

.23 certification comes from .being a resident in Cl1* 

24 approved reside~cy program., having the direc.tor of 

25 the program certify that you 1 ve successfully 
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1 completed the program and then successfully taking 

2 the board certificati.on exam,. which I •ve discussed 

3 already. So, I am now board certified in both 

4 internal medicine and in the field of occupational 

5 medicine. 

Q. Have you actually submitted 

7 questions for the certification exams for the 

8 National Board of Medical Examiners? 

9 A. I have written any number of 

10 questions for the National Board of Medical 

11 Examiners. I wrote questions for the certification 

12 exam for specialists in occupational medicine, and 

13 for seven years I also wrote questions for medical 

14 students as they we.re trying to obtain medical 

15 licenses in various states. There's a licensure set 

16 of exams that they go through. And out of, I don't 

17 know, 850,000 doctors in the United States, 

18 something like that, somewhere around 500 of us get 

19 asked to write questions to certify and license new 

20 physicians . 

21 Q. Have you served on the Board of 

22 Directors of the Ame.rican Colleg.e of Preventive 

23 Medicine? 

24 A. I ' ve served on the Board of 

25 Directors. I've been the occupational medicine 
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1 both the materials that I read and speaking with 

2 Mr. Payne at som.e point in the past be£ore he passed 

3 away. 

4 Q. Inyour professional career have 

5 you previously been 'involved in a study of asbestos 

6 and occupational exposure to asbestos? 

7 .A. I have. As I mentioned earlier, I 

8 trained with Dr. Irving Selikoff, He. was already in 

9 1968 a world authority. I have published about .170 

10 items that you'll find in my resume, and about half 

11 o.f them have something to do with asbestos. There 

12 is no ar~a that I've done more independent research 

13 and original research in and published in than the 

14 area of asbestos~ 

15 Q. In your professional career, have 

16 you had occasion to study the issue of radioactive 

17 substances and the effect of radiation? 

18 A. I have, and I've written about that 

19 to a limited extent as well. 

20 Q. Have you had occasion to study the 

21 occupational effects of diesel exhaust fumes in the 

22 past:? 

2~ 

24 

A. 

common kind of €:x:p.osure. It 1 s what one runs into~ 

:tn fact, in the very class that we're teaching- now 
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to our first year students ., one of the papers that 

we gave them was a paper on the hazards of diesel 

fumes and the deve-lopment of lung cancer therea-fter. 

Q. In the scientific community, are 

there journals of medicine and science that serV-e as 

a basis for continuing education for students and 

for physicians'? 

Yes. I mean, one of the ways as a 

physician that I keep up with new developments in my 

field is to read widely, but I also have served on a 

number of editorial boards and as a reviewer of 

articles before they are published to see if they , 

are fit to be published . 

Virtually all of roy articles, a few 

not, but almost all of them have been reviewed by 

others. We call that a peer-'review process, where 

other scientists, my peers, review my work and 

decide if it 1 s worth publishing. And I have done 

that for virtually all of :my career, and have been 

on the editorial board and served as a reviewer for 

more than a dozen sc'ienti·fic journals. 

Q. Can: you mention the ones that have 

something to do with occupational medicine or 

cancers? 

A. I've been on the board of the 
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1 of individuals, both as part of clinical activities 

2 and research studi es. And while I don 1 t see all 

3 tqat many patient.s anymore, I still see a few here 

4 at the univer sity and I still do clinical research. 

5 But I 1 ve seen, you know, hundreds, if not thousands 

ti of individuals exposed to thi·ngs like asbestosr 

7 exposed to diesel, a few exposed to radiation. 

8 Q. Let me turn your atte:nt.ion to the 

9 topic of the radiation exposure, okay? 

10 ,,. . _e.s., sir. 

11 _Q. Is meaningful exposure to 

12 radioactive substances, or isoeopes, I guess 

13 technically, known to medicine to be a cause of lung 

14 cancer and how is it known? 

15 A. Well, first of all, radiation 

16 causes a wide vari ety of cancers . I 1 ve already 

17 menti o·ned thy roid cancer,. it causes blood cancers , 

18 b l ood-related cancers ~ But also exposure to 

19 radiation pan cause lurig e<:i:ncer., that you inhale 

20 radioactive materials and they get into the lung and 

21 that can cause lung cancer . Sos certainly they can 

22. do i.t. 

23 And the second part of your 

24 question was? 

25 Q. How is it known or what type of 
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1 research? 

Paga 395 

2 A. The .relationship between exposure 

3 to radiation and cancer has been known for more than 

4 a hundred years. When Dr. Rankin described the 

5 x-ray machine, which is a form of radiation like 

6 radioactive isotopes, one bf his technicians died of 

7 skin cancer who was demonstrating that. 

8 Marie Curie, who won the Nobel 

9 Prise for e:Xtracting radium, a radioactive 

10 substance, died of a cancer. So, cancers and its 

11 relationship to radiation exposure have been known 

12 for a very, very long time. ' 

13 There was extensive research done 

14 in the United States in the so-called Colorado 

15 Plateau, where miners of uranium, who were inhaling 

16 radioactive dust , not very different from what 

17 Mr. Payne would have inhaled over his career as 

18 well, were sho"'-n to get an excess of lung cancer. 

19 And that work goes back to the l940 1 s and 50 1 s . So, 

20 this has been around as a subject that has been well 

21 documented for a long time. 

22 Q. What about in enriched uranium~ 

23 enriched uranium, if inhaled -- well, let me start 

24 it this way. Is enriched uranium a part of nuclear 

25 weapons production? 
i 
i 
l 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ i 
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A. It is. One of the projects that 

Page396 

2 I'm working qn right :now is working with workers at 

3 a plant that works with nuclear weapons .. So, I'm 

4 well aware of the exposures that people get. 

5 Enriched uranium is what shows up 

6 in nucl.ear weapons, and that's the big issue right 

7 now as we deal with the strange country of Iran, for 

8 example. They are enriching uranium, making it ma·re 

9 potent so it can be used for things~ And certainly 

10 that 1 s the kind of work that was done at Oak Ridge. 

11 _Q. Is .Plutonium-239 a radioactive 

12 isotope that is known to'be connected with cancer 

13 and lung cancer? 

14 A. Yes, sir. 

15 Q. Based on the history you obtained 

16 from Mr. Payne, the mate.rials you reviewed, 

17 including the depos.i.tion testimony, what information 

18 did you feel was significant with regard to 

19 Mr. Payne's potential exposure to radioactive 

20 substances? 

21 A. What was unusual about Mr~ Payne, 

22 because as I've said, I've dealt with lots .of 

23 :tailroad workers, he worked with the railroad in .a 

24 setting where it brought him in and out of a 

25 particular facility,. It was calleci the Witherspoon 
l 
l 
1 

'---~~~~-~--~--------~~-~~--~~-~i 
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1 property, where the train would co;me in and pick up 

2 .materials at that facility, pick up scrap or move 

3 materials around that were known to be radioactive. 

4 And in that setting, Mr. Payne had exposure to 

5 radioactive materials above whatever you and I would 

6 be exposed to as part of the background that we all 

7 live in. 

8 1-.!R.. JORDAN: Your Honor, I 1
· m going 

9 to object to that testimony. Lack of 

10 foundation. 

11 A. And s~o it was at that facility that 

12 he had additional e,,._-posures to radioactive materials 

13 of the type that can cause lung cancer. 

14 Q. Well, have you studied what the 

15 effects of radiation can be on human cells, or in 

16 other words, is there any kind of simple explanation 

17 you can give on how these radioactive isotopes 

18 adversely affect cells? 

19 A. They can adversely affect them in 

20 many ways. If it•s powerful enough, it can 

·21 .literally kill the cell. That 1 s why we use 

22 radi .otherapy to treat cancer. Yem can actually kill 

23 cells. 

24 But at a level that won 1 t kill 

25 cells, the power of the radioactive material, the 
1 
'1 

i 
! 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~i 
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1 emanations £rom the material wi.11 cause .an 

2 a1-teration of the DNA1 the nuclear material, the 

Page39a 

3 genetic material sach of us have in our cells, and 

4 it is, in fact, this .alteration of the DNA that 

5 gives rise to cancer. 

Ei So, one of t .he exposures that 

7 Mr. Payne had was exposure to radioactive :nia.terial. 

S This material is known to affect cells in such a way 

9 as to cause cancer to arise. 

10 0 -· How do we know how .much of those 

11 radioactive isotopes it takes to show up as a cancer 

12 years later in someone lik~ Mr. Payne? 

13 A. Well, we don't. There 1 s no one 

14 number. What we do know, and it applies to every 

15 cancer causing agent, be it. radioisotopes, be it 

16 asbestos, be it polycyclic aromatic hydrocarbons, 

17 the cancer causing agents in diesel fumes or in 

lS cigarettes, for example, that there is no safe level 

19 of any material. 

20 'I'he best ·studies on radioactive 

21 materials have come -- I did mention the Colorado 

2i .Pl.atea:u, :here) .:Ln the United States. But after the 

23 atomic ..bonibs were used in Japan, there were studies 

:24 

25 

.;."'.'. they are still ongoing 60 years later -- of' what 

the effects o:f radioactive :materials are. And it 
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1 Q. Now, same question with regard to 

2 diesel fumes. 

3 Did Mr. Payne indicate whether he 

4 had any personal equipment for diesel fumes? 

. 5 

6 

A. 

Q. 

He did not . 

In evaluating issues relating to 

7 cancers that may be connected to occupational 

8 sources like this, is this type of lung cancer a 

9 preventable cancer? 

10 A. Absolutely. This specific kind of 

11 lung cancer, which I believe had four causative 

12 factors in his ca.se, was .preventable fi:'om all four 

13 possible causes . 

14 Q. Wel.l, at this point let me ask you 

15 about your first report that you drafted and you 

16 sent out dated August 2008. Based upon everything 

17 that you reviewed and based on your history of 

18 1 Mr. Payne and reviewing his deposition, did you 

19 arrive at a.".t opi nion to reasonable degree of medical 

20 

21 

22 

23 

24 

25 

probability as to wheth,er these -- as to what caused 

Mr. Payne's lung cance:r:-? 

MR. JORDAN.: Objection, Your Honor, 

lack of foundation .. 

.A. 'Yes . 1 1 11 read from my report. 

"Based upon my review of the materials sent me and 
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1 my discussi.ons with Mr. l?ayne, it is my opinion, 

Page426 

2 held with a reasonable degree of medical certainty, 

3 that there was three contributing causes from 

4 Mr. Payne workplace to his lung cancer. His 

5 cigarette smoking would have played a role as well. 

6 However, it would be my opinion that his exposures 

7 to asbestos, diesel fumes and to radiation were all 

8 significant contributing causes to bis developing 

.9 the lung cancer for which he has been treated thes.e 

10 many years." And that now,. unfortunately, has 

11 killed him. 

12 Q. {BY MR. SHAPIRO) What about the 

13 contribution of cigarette smoking; could you rule 

14 that out as a contributing cause? 

15 A. I could not. I would have to say 

16: that that was a cause, for the reasons that I 

17 explained earlier, and that it was a carcinogenic 

18 exposure that he had along with three others that he 

19 got at his workplace. 

20 Q. Now, let me ,switch gears to your 

21 second :report. Did yoU. is.sue 'that report in June of 

22 2009? 

23 A. I did. 

24 Q. ,And 'hy the time you wrote the 

25 second report, had you reviewed a bunch of reports 
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1 of a specific worker and exposures that I thought 

Page 430 

.2 were related to their cancer. I've certainly seen 

3 measurements done at workplaces, but they weren't 

4 done specific to that worker or necessarily at the 

5 time that that worker was working and was exposed. 

6 So, we do know something about 

7 exposures, bu.t you don't have exposure histories 

8 that come with numbers on workers from any setting. 

9 Q. Were the occupational exposures 

10 that Mr" Payne had to radioactive substances, to 

11 asbestos and to diesel substantial or chronic? 

MR. JORDAN: Same object:ion, Your 

13 Honor. 

14 A. Well, they were .both substantial 

15 and they were chronic, and I believe they were 

16 causative of his cancer. 

17 Q. (BY MR. SHAPIRO) Does it a .ffect 

J.8 your ability to render the opinion today, or in your 

19 reports; that you don't have the precise dose or 

20 exposure records? 

21 A. Of course not. With cancer-causing 

22 agents we know that any level o-f exposure above 

23 background £or any cancer-causing agent can give 

24 rise to cancer. So, what I have to do is 'be able to 

25 sit here, as you've asked me already, you know, with 
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1 dozen of them were litigated cases. So they had an 

2 understanding that workers were being injured by 

3 their diesel exhaust exposures at that time. 

4 Q. Based on your review of_ all of the 

5 materials_ in this case, was Mr. Payne expo.sed t.o any 

6 unsafe levels of diesel exhaust fumes? 

7 

8 

9 

lO 

11 

12 

13 

MR. JORDAN: Objection, Your Honor. 

Complete lack of foundation. 

THE COURT: Okay. Same rule. He 

may ask the gliestion. The jury will be able 

to decide the value of that answer. 

Go ahead. 

A. It ' s my opinion that he was exposed 

14 to injurious levels of diesel exhaust. He said in 

lS his deposition, and he said to me when I talked to 

16 him, that every day that he went to work he was 

17 exposed to diesel exhaust. 

18 The amount of diesel exhaust that 

1.9 he was exposed to could have been significantly 

20 lessened. if the railroad had utilized appropriate 

21 control technology.. But just in te:rtns .of was he 

22 exposed, the answer to that question is yes, cand he 

23 testified to it in his deposition and .he said it to 

24 :me. 

25 Q. 
I 

(BY MR,, SHAJ?IRO) Were tb.ez;-e 
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Q. And L&N, of course, as a railroad 

2 would be paid for every load of cargo that it 

3 -brought to a customer; right? 

4 A. Yes, sir. 

5 Q. In -- let me see which exhibit this 

6 is. At the very back of the radiation exhibits 

7 there's an exhibit -- I think these two exhibits are 

8 numbered 40 and 41. And if you want to take a look 

9 at those, sir. I just put up something from Exhibit 

10 give me a moment there. From .Exhibit 41. Okay? 

ll A. Uh-huh. 

12 Q. This particular exhibit was taken 

13 from some records of the Tennessee Department of 

14 Radiological Health, and it talks about -- it's a 

15 little hard to see here, but there were railroad 

16 shipments 79,400 pounds labeled contaminated 

17 radioactive material. And this is in 1971, talking 

18 about the Witherspoon property. Did you see those 

19 docl.llnents? 

20 

21 

22 

23 

24 

25 

Ji.. This is the first time I've seen 

these documents here today. 

Q. Okay. Weil, again, it's cutting 

off it's cutting off part of this here. But in 

the Tennessee records from 1971, they :mention that 

there were incbming shipments by rail, and this is 
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1 in 1969, of a :few different shipments, one has 

Page 816 

2 8841000 pounds, Union Carbide. Did you learn that 

3 Union Carbide was involved in the Oak Ridge 

4 operation.? 

5 I learned that they were a ~- a 

6 contractor on the site.. 

7 Q. And they mentioned one milli.on 

8 pounds in June ·of 1
· 6 9 was a shipment from Union 

·9 Carbide. Do you see that? 

10 .1L Yes, sir, I see that. 

11 Q. Did you also look into -- it -- it 

12 has below that, not highlighted, Babcock and Wilco~, 

1 3 Stearns and Rogers. Do you know if Babcock and 

14 Wilcox: was in Lynchburg, Virginia? 

15 .A. I'm familiar with that company 

l6 because they make boilers. I'm not sure where their 

17 operations are. 

lB Q .• Okay. In -- in looking into this 

19 infqr:mation, you •;ce. not surprised by the fact that 

2 0 there were thousands of tons .of metals shipped into 

21 Witherspoon, 901 Maryville Park; are you? 

22 A. I'm -- I''ln not ·surprised, no, sir. 

23 Q. Okay, I want to tu:i::n your 

·24 attention 1 ndW -- ! 1m -"' I'm done with that first 

document. ! might :i;efer to this again , 
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1 coveralls and that they be taken off when our 

2 employees exited the site and disposed of. 

3 Q. Well, one of the reasons he 

4 recommended that was because that was an EPA 

Page 828 

5 requirement at the time in 1991, wasn't it, once you 

6 find this type of conta:minatiori in t.he soil? 

7 A. Well, it -- it it's not an EPA 

8 requirement, per se, as I understand it. But when 

9 -- when a site goes under a Superfund action,. that 

lO they have to write a site safety plan and then 

11 everybody that enters that site has to follow that 

12 particular plan. And -- and each plan could be dif 

13 -- different , depending on what the contamination 

14 is, whether it•s liquid contamination, soil. But .... 
1. '-

15 would be a site specific safety plan required under 

16 that EPA regulation for Superfund sites. 

17 Q. And this is the first time we 

18 really hit this point, but t h at Witherspoon prope:::-ty 

19 became an official Superfund cleanup site by about 

20 1991, didn't it? 

21 MS. YOUNG: Your Honor 1 I object 

22 £or the reasons previously stated. 

23 THE COURT: All right. 

2 .4 A. Sometime in that time frame. I'm 

25 not real clear on the exact date. 
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1 .Q. And. one of the reasons it be.came a 

2 Super.fund site, among others, was radioactive 

3 contamination on the property? 

A. Well , there were -- there were 

5 different sites that had -different sources of 

6 contaminationr and I 1 m not sure if -- if the spur 

1 was brought \Ulder that Superfund .umbrel.la .because it 

8 had ·the barrels of waste soil or contaminated soil 

9 from another Viitherspoon site located there or if it 

10 was something on that, as J;OU m.entioned, the Candara 

11 triangle area, itself. 

il.2 Q. Well, the Candara triangle, so the 

13 jury understands , that 1 s the area where the railroad 

14 tracks came in the corner of the scrapyard; :right? 

15 A. Yes, sir. 

16 Q. And you•re -- yourre just not 

17 positive who owns that triangle? 

lB A. I . - - I thought Witherspoon owned 

i9 it. 

20 Q. Well, in any case, let me :move you 

21 forward £rom here. Okay? 

22 

23 

25 

A. Okay. 

Q. 1 want to show you -- actually 

you've already point~d it out. We put aside EXhibit 

51, right there. Is that it, or have I got the 
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1 I wrong number? I 1 m sorry. 

2 A. 40. 

3 Q. 40. You can ·take a l ook at that. 

4 That's a DOE memo I want to ask you about. Okay? 

5 Now, this DOE m.emo in December of 1991, we obtained 

6 either from the State of Tenness.ee records or from a 

7 Freedom of Information Act. And they said, the DOE, 

8 that, "Three sites at Oak Ridge began collecting 

9 scrap metal in the early 50's and continue even to 

10 the present having radioactive contamination. The 

11 metal was accumulated at a con1!Ilon accumulation area 

12 now known as the White Wing Yard." That's in the 

13 first couple of paragraphs of the memo; correct? 

14 

15 j back.. 

A. Correct. But -- but let me step 

Q. Yes, sir. 

17 A. It says started collecting in the 

18 50's and through the 60 1 s, and I think you said even 

l9 through today. 

20 Q. Okay. I'm sorry. But, anyway, 

21 that's at the White Wing Yard,. that's not at 

22 Witherspoon yet. They' re. just talking about the 

23 

24 

25 

background; right? 

A .• 

Q. 

Yes, sir . 

Okay. · So then in No. 4 here, it 
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I says, "Beginning in the '63 time fral(>e, the 

contrp.ctor Witherspoon and AEC initiated a series of 

contracts and contract extensions for prospective 

companies to come into the site," that 1 s the Oak 

Ridge site, "and take ownership of the scrap metal. 11 

That was outlined there; right? 

A. Yes, sir. 

Q. "In '63 or there-about a 

solicitation was issued and awarded to Witherspoon. 

It's numbered 717, then modified to 719, then 

mpdified to 749. 11 

A. Right. 

Q. .And it says, "Supplemented - -

Supplement No. 7 added scrap metal from a portion of 

the Whi t .e Wing Yard and s .ome additional scrap from a 

different scrapyard. The scrap .metal was advertised 

as potentially contaminated with plutonium. 

MS. YOUNG: Your Honor, I have an 

objection on the grounds previously stated. 

THE COURT:. All right~ 

Q. (BY MR.. SHAPIRO) The agent was 

responsible for :mon~toring and allowing release of 

the scrap falling within the range <;:>£ permissible 

contamination levels. 11 ts that what that said? 

A. 
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1 Q. Are you f<;ml.:i,liar at all with the 

2 physical agent or the substance known as plutonium? 

3 A. Yes, I know it's a naturally 

4 occurring min mineral. 

5 Q. And have you been familiar with 

6 there is at least one book calli.ng it the world's 

7 most dangerous element? 

g A. No, s i r, I'm not fami l iar with that 

9 book. 

10 Q. Okay. It says also in the memo 

ll that, "The contract 749 was extended on several 

12 • occasions through September of 1970 and then 

13 Witherspoon :i:ecei-ved a contract from us including a 

14 sale in June 1972 1 mnnbered 2100. 11 Do you see that? 

15 .A. y . . 
~es, .sir. 

16 Q. So , there were sales up until at 

1 7 least ''72 it indicat es here; right? 

18 A. Yes, s i r. 

19 Q. Okay. I've got to figure a way to 

20 do this. Okay. The total amount of advertised 

21 contaminated metal receiv ed by Witherspoon betwe.en 

22 1 63 and '72 was in excess of 4,000 gro ss tons; 

23 correct? 

24 A. 

25 Q. 

Yes. 

And it said that they -- they 
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1 attached a memo that said the purchas-er, and I'm 

Page 833 

2 assuming this w.otild be any purchaser of their scrap, 

·3 including Witherspoon, should emphatically be made 

4 aware of the fact that the material he is 

5 contracting to handle does contain a plutonium 

6 potential and we cannot guarantee a specific level 

7 below which all the material will read. Is that 

8 tru-e? 

MS. YOUNG: Saine objection as 

10 previously made. 

11 THE COURT: All right. 

I 12 A. Is that on this same ietter or an 

13 attached letter? 

14 Q. (:SY MR. SHAPIRO) I think it ts on an 

15 attachment dated 1969·. 

16 A. (Perusing documents.) 

17 Q. I'm sorry, I might not have had 

18 that attachment. We -- okay. It was produced but 

19 -- okay, sorry. 

20 I want to ask you some questions, 

21 l:tere. Well~ I jumped the gun. I've got to show ~you 

22 something else.. Hold on 6ne seCond. 

23 

24 

25 

I want to ask you about a few other 

reports here. Okay. And I showed you these 

earlier. And can you look at Exhibits 14 and 15? 
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1 i It's Section 2 . 3. 

2 A. Irm there. 

3 Q. It it outlines a bunch of the 

Page 838 

4 buildings that were on the site, the main building, 

5 then it says the metal office building, the. magnet 

6 house, -various other places on the property; right? 

. A. Correct • 

B Q. Now, the magnet house ., we can 

9 agree, is this open structure that had the crane on 

10 it that basically, you know, would get the metal and 

ll scrap out of train cars; right? 

12 A. That's correct. 

13 Q. And it says here , "The magnet house 

14 had operations that would separate ferrous and 

15 nonferrous metals,n right, under :magnet house? 

16 A. That's correct, it does say that. 

17 Q. And there was a baling house; 

18 right? I f you look at the next page , P age 9 . 

19 Baling house, obviously, was to bale some group of 

2 O meta.l; correct? 

21 A. Correct. 

22 Q. ·noes it say here the baling house 

23 was radiologically contaminated? 

24 

25 Q. 

Yes, it does . 

Go down th~ page a little bit more 
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l - - I • ;m sorry, excuse me. Go to the n .ext - - tb,e next 

2. actual page, Page 13. As 0£ the time this renort ,.. 

3 wa.s done, which was 2007, they outlined that the 

4 project will cost $15.3 million; corre9t? 

5 

6 

7 

s 

.A. Yes) sir, it dbes. 

Q. Take a l ook at No. 15, please, the 

next repo:tt that l wanted to the SAIC .report, 

A. Okay. 

Q. It's ·right there on the top.. Okay. 

10 Now, this was called a human health risk assessment 

11 for David Witherspoon, 901 site, dated January 2007? 

12 A. That's correct. 

13 Q. lmd. obviously as of January 2007, 

14 there was still a cleanup qperation going on at 

15 David Witherspoon at 901; right? 

16 A. Well, I can't tell that from the 

17 title of this document . 

1 .8 Q. Okay. Well, let's -- let 1 s flip to 

19 the executive SUlIUl'lary . Okay? Just take a look at 

20 the executive summary and tell :me if it's J;>retty 

21 clear that some remediation was still ongoing as of 

22 the time this report was done. 

23 

24 

25 

A. 

Q. 

A. 

{Perusing doc::.uments.) 

Does it refer .to an);' dates, there? 

No, not that I see. 
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1 I . asked you about some of the industrial hygiene 

Page 845 

2 principles of a control program earlier, you told me 

3 that monitoring was one of the principles 0£ 

4 industrial hygiene; correct? 

5 A. That 1 s correct, yes. 

6 Q. My question is, prior t.o 1985, 

7 based on your study of the records and study to 

8 present yourself today, did you £ind whether CSX or 

9 Seaboard, its earlier railroad , or any of the 

10 earlier railroads that Mr. Payne was working for did 

11 any monitoring of train cars that may have been 

12 calling in or out of Witherspoon? 

13 A. Again, I think the -- the the 

14 answer to the question is we didn't , but at the same 

15 time we didn ' t think there was a concern. We had no 

16 evidence based on information we were provided from 

17 the shipper that we needed to be looking into 

18 radiation exposure of our workers. 

19 Q. Prior to 1985, you know, Mr. Pa.yne 

20 was working for 20 some years by that time, CSX was 

21 aware that Mr. Witherspoon was a licensed 

22 

23 

24 

25 

radioactive scrapyard, wasn't . ..... " ::t. ..... 

A. Yes, we were aware ·of that. 

Q. Did CSX prior to. 1985 ever do any 

monitoring, like once a ca.r was brought into 
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Q. Well ., in the third paragraph it 

says, "Glove bag and wet removal procedures were 

implemented"; .right? 

A. Yes, sir, glove bag. 

Page 681 

Q. That's sort of protect -- that•i;: --

that's over the material, itself. 'But it. .says, nThe 

a:rea was isol:ated from all unauthorized personnel by 

erecting a perimeter of red asbestoi;; barrier tape 25 

f.eet around each. locomotive. 11 Do you see that on 

the second paragraph of the executive summary? 

A. Uh-huh. That is correct. All of 

these activit~es were mandated hy changing the OSHA 

a-sbestos standard in the mid 90 1 s where they 

mplemented different class activities and controls 

based on the class of a type activity irregardless 

of airborne concentration. So the glove bag work is 

small removal of thermal s y stem instilation or 

gaskets require a glove bag and it requi r es you to 

rope the area off. 

Q. Thes.e were -- again ,. these were SD 

and GP engines 1 right, manufactured by GE or EMD? 

A . YesI sir. 

Q .• Arid CSX, as of the early 90's owned 

owned SD engines, didn 1 t they? 

L-_----------~--------------------------------------~1· 1.:. _ A . Yes , we did. l 
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Q. .I don ' t know about the exact 

Page $82 

classes, but you definitely had a bunch of them . I 

mean1 SD is a common class of diesel locomotive, 

isn't it? 

A. Yes, sir, that 1 s correct. 

Q. And GP is a fairly common class of 

engine that was made by EMD; right? 

A. Correct . 

Q. Anyway, this particular outfit 

checked those two engines. And if you look on Page 

5, they talk about moving - - removing asbestos £ram 

the SD9. And they -- they said that they found 19 

linear feet of TSI. What does TSI stand forward? 

A. Thermal system insulation~ 

Q .• Okay. On the radiator compartment 

they found two linear feet in a different radiator 

compartment, they found ten linear feet under the 

cab or in the cab heater lines. And it says, trThis 

included all debris locatet;l on the six-foot by 

ten-foot metal floo:r"; right? 

Yes . 

Q. Is that the metal floor .inside the 

engine? 

It 1 s in that heater compartment. 

Q. Okay. 
i 
I 
[ 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ i 
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A. Or the compartment, I call it a 

Page883 

2 hydraulic compartment underneath the locomotive cab 

3 itself. 

4 Q. Okay~ And thE!Y removed 13 linear 

5 £eet ins.ide the panels under the locomotive walkway; 

6 right? 

7 . A. Yes·, sir . 

8 Q. An e$timated 26 linear feet inside 

9 the panel's ~- I guess .a different area of the 

10 locomotive walkway; right? 

11 A. That's correct. 

.12 Q. 11..nd then on the other GB engine, 

13 they re:rnoved 30 linear feet in the radiator 

14 compartment; right? 

15 A. Correct . 

16 Q. Ten linear feet in the cab heater 

17 pipes'? 

18 A. Right. 

1.9 Q .• And 60 linear feet located under 

20 the catwalk on the fuel .and o l d hea,t~r p i pes; right? 

21 A. Yes. CSX did a very s .imilar study 

22 td this in the same time frame . 

23 Q. Uh-huh. 

24 A. And the -- the mechanical 

25 department, based o:n the results of that study, 
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1 wanted to train our inhouse machinists or -- or a 

.2 group of machinists to do the work and then let 

Page884 

.3 pretty much ai:ter Mr. Badders commissioned all that 

4 training1 they -- they made the decision they were 

5 going to u .se third-party outside contractors. So 

6 our people never did end up exercising our own 

7 inhouse abatement activities. And we went to doing 

8 similar control work at -- at about two of our yards 

.9 following these OSHA protocols. 

10 {END OF VOLUME VI) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2J. 

22 

23 

24 

25 
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1 Q. Is plutonium a .naturally occurring 

2 radioisotope that would normally be found in the 

3 ground? 

4 

5 

. A. 

Q. 

A. 

No, .sir • 

Why not? 

:Plutonium is made through the. 

7 -process of a nuclear reaction, and that's the only 

8 way you can obtain plutonium with the exception --

9 it can also be made in an accelerator, but it is not 

10 f .ound naturally, through natural causes. 

11 Q. Is plutonium a highly dangerous 

12 radioisotope? 

13 A. ·when taken in the body' yes r sir. 

14 Q .• Is inhalation one of the knowu 

15 health hazards that plutonium c.an cause? 

16 A. Yes, a:mong others. It ' s the 

17 primary hazard from plutonium, actually. 

18 Q. As a health physicist do we know 

19 exactly how much plutonium needs to be inhaled 

20 before a person can have injury or death or develop 

21 cancer? 

22 A, As far as I ·know, there's been-no 

23 safe :i.evel for plutonium intake. 

24 

25 

Q. 'What. about enriched uranium, is 

enriched uranium a d.angerous radioisotope? 
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A. In sufficient quantities, yes. 

2 I Q. Is inhalation one of the health 

3 hazards that's known to health physicists? 

4 A. Yes. 

5 Q. Is it known whether enriched 

o uranium is a cancer causing agent? 

7 A. Yes, it is. 

8 Q. Are there basic attributes of a 

9 radiation protection program that you as a 

Page 934 

10 professional working with other companies that deal 

11 with nuclear things would fe.el are the basi cs of 

12 such a program? 

13 A. I think I listed several in my 

14 report. But without referring to that I would say 

1.5 one of the underlying basics of a radiation 

16 protection program is training. You have to train 

17 your personnel on what the hazards are , how to avoid 

18 them, and how to wo:ck with these materials. 

19 There • s a lso protective clothing or 

20 other protective devices like respirators or 

21 protective clothing that you would dawn. 

22 A critical piece of radiation 

23 protection is monitoring, because you don't know 

24 

25 

what the hazard is unless you do adequate 

:monitoring, and that would include both the external "' 

Trvesde/ & Rusk ·Court Reporting & Video 
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1 througp the 7otsr the 1980's, and this period from 

2 like '91 or • 90, '91 through 2007. 

3 Now, in 1.96 or i 9:1. was there 

4 something that took pJ..ace at the Witherspoon' 

5 Scrapyard that was significant as far as regulation? 

A. Well, yes, it caJne part of the 

7 Superfund. 

8 Q. Okay. And did you review .a number 

9 of reports and documents in that .time frame once it 

10 was under scrutiny to become regulated? 

11 A .. From 1 91 forward. 

12, Q. Tell the jury whi,'it ii; anything in 

13 these records of surveys and inspections that you 

14 found was relevant as far as whethe:r there was 

15 radiation contamination at that site? 

16 There was actually three reports . 

17 The key one was done b y the SAIC company . I t was 

1$ done in 2007, and this . is l ong after the metal has 

19 been taken out, there's been remediation of the soii 

20 and everything else 1 but still they found detectable 

21 l .ev.els of uranium and plutoniUIIi on the site. It was 

22 a health hazard study, I believe. 

23 In the late 90 1 s there were two 

24 reports 

25 Q. Slow down a second. 

Truesdel & Rusk Court Reporting & Video 
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1 What did the SAIC report find as to 

2 plutonium? 

3- A. They found -- well, plutonium they 

4 basically in the surface soil, they found they had 

5 established what they called a level that above that 

6 level it was a contaminant of concern, which means 

7 they we:i::e going to analyze that for health impacts. 

8 And there were several samples in soil -- and :memory 

9 fails, maybe even some of the groundwater that had 

10 levels of plutoniillll above that contaminant of 

11 concern threshold. 

12 Q. You told us earlier, would that be 

13 found naturally there? 

14 A. No, absolutely not. 

15 Q. What about enriched uranium, what 

16 did the SAIC report in 2007 report find about 

17 enriched uri3.nium? 

18 A. They found lev-els of uraniu..in 

19 isotopes which includes 238, 234, 235 all above what 

20 you would call background levels. 

21 Q. Now, when they detected those 

22 levels in the soil or water, was this during the 

23 cleanup or was this after the cleanup had started in 

24 1991? 

25 A. It's my understanding that it was 

Truesdel & Rusk Court Reporting & Video 
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1 well after the cleanup. 

Q. Is there an,ything a.s a .health 

Page938 

3 physicist that you can de;i:-ive from finding plutonium 

4 i.n the_ soil on that ten acre site? 

A. Weli, it didn't -- as we've already 

6 discussed, it didn't get there naturally so it had 

7 to have been brought there. 

8 The only people that I know of that 

9 d .eal with plutonium on a resular basis is the DOE or 

10 its predecessor, the AEC, so it ·had to have been 

1 .1 brought there from one of those si'tes. 

12 Q. What about enriched uranium? 

13 A . I would make the same statement 

14 about enriched uranium. 

15 Q. Okay~ Was there anything else in 

16 that time fra:me, in that cleanup time frame that you 

17 want to tell the jury about? 

18 A. Well, there were two other reports. 

l .9 They were called remedial inv.estigatio.n 'feasibi.lity 

20 study reports where esaential1y they look at all the 

21 data that's . been taken and offer the :feasibility of 

22 remediati!lg ·~ site and look at different 

23 alternatives. 

24 The 'thing that I was particularly 

25 interested in was their tables of analytical 

~- . 
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1 through the 70's, the 1980'sJ and this period from 

2 like 1 91 or 1 90, 1 .91 through 2007. 

3 Now, in '90 or 1 91 was there 

4 something that took place at the Witherspoon 

5 Scrapyard that was significant as far as regulation? 

6 A. Well, yes, it came part of the 

7 Superfund. 

8 Q. Okay. And did you review a .number 

9 of reports and documents in that time frame once it 

10 was under scrutiny to become regulated? 

11 A. From '91 forward. 

12 Q. Tell the jury what if anything in 

13 these records of .. surveys and inspections that you 

14 found was relevant as far as whether there was 

15 radiation contamination at that site? 

16 A. There was actually three reports. 

17 The key one was done .by the SAIC company. It was 

18 done in 2007, and this is long after the metal has 

19 been taken out, there's been remediation of the soil 

20 and everything else, but still they fou...J.d detectable 

21 levels of uranium and plutonium on the site. It was 

22 a health hazard study, I believe. 

23 In the late 90's there were two 

24 reports 

25 Q. Slow dawn a seoond. 

Truesdel & Rusk Court Reporting & Video 
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l. What did the SAIC report find as to 

2 plutonium? 

.3 They found -- w~ll, ·plutonium they 

4 basically .in the surface soil, they found they had 

5 established what they called a level that above that 

6 level it was a contaminant of c .oncern, which means 

7 they were going to analyze that for health impacts, 

8 And the:t:E? were several samples in soil -- and :memory 

9 fails, maybe even some of the groundwater that had 

10 levels of plutoniu:rn above that contaminant of 

11 concern threshold. 

12 Q. You told us earlier,. would that be 

13 found naturally there? 

14 A. No, absolutely not. 

15 Q. What about enr.iched uranium; what 

16 did the SAIC report in 2007 report find about 

17 enriched uranium? 

18 A. They found levels of uranium 

19 isotopes which includes 238, 234, 235 all above what 

20 you would call background levels. 

21 Q. N.ow, when they detected tho.se 

22 ieVelS in the Soil Or Water/ WaS this during the 

23 cleanup or was this after the cleanup had started in 

24 1991? 

25 A. It 1 s my understanding that it wa:s 

Truesde.I & Rusk Court Reporting & Video 
(865) 450-9772 

-105-



WINSTON PAYNEv. CSX TRANSPORTATION 
Transcript of Proceedings, November 2010-

1 j wel1 after the cleanup. 

2 Q. Is there anything as a health 

Page 938 

3 physicist that you can derive from finding plutonium 

4 in the soil on that ten acre site? 

5 A. Well, it didn't -- as we 1 ve already 

6 discussed, it didntt get there naturally so it had 

7 to have been brought there. 

8 The only people that I know of that 

9 deal with plutonium on a regular basis is the DOE or 

10 its predecessor, the AEC, so it had to have been 

11 brought there from ·one of those sites. 

12 

13 

Q. 

A. 

What about enriched uranium? 

I would make the same statement 

14 about enriched uranium. 

15 Q . Okay. Was there anything else in 

16 that time frame, in that cleanup time frame that you 

17 want to tell the jury about? 

18 A. Well, there were two other reports. 

19 They were called remedial investigation feasibility 

20 study .reports where essentially the}~ look at all the 

21 data that's been taken and offer the feasibility of 

22 re.mediating a site and look at different 

23 alternatives. 

24 The thing that 'l was particularly 

25 interested in was their tables of analytical 

Truesdel & Rusk Court Reporli17g & Video 
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.l results, and they also recorded detectable measures 

2 of plutonium and uraniu:m on the site . 

3 

4 

Q. 

A. 

What years were those done? 

There were two. Tllere was one in 

s 1996 and then anothex: in 1999 . 

6 Q. Okay. 

7 I think it was two different 

8 subcontractors. 

Q. All right. Does that cover that 

10 time frame, that last time frame now? 

ll Yeah, I think so. 

12 Q. Jl.ll right. What about - - what was 

13 in the Tennessee regulato.r records from any ti!Ite in 

14 the 6Q 1 s through the 1970 1 s that you felt was 

15 relevant to tell this jury about? 

16 A. Well , again, the thing that 

17 impressed me was the sheer mass of contaminated 

18 metal that was shipped.. I d:i;d a quick calculation 

19 just from Oak Ridge. There was like nearly 3,000 

20 gross tons of contcuninated metal . 

21 Q . . Let me stop you. H.ow did you know 

. 22 it was contaminated? 

23 

24 

JI._. Because it said at the top of the 

page, contaminated metal,. I :mean, on the records 

that I rev.iewed it was an inventory metal :;hipped 

Truesdel & Rusk Court Reporting & Video 
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1 contamination? 

Page 94i 

2 A. Well, it's pretty self-explanatory. 

3 Surface contamination is contamination that is fixed 

4 to the surface of a piece of equipment, a piece of 

5 metal, something like that. It can be rubbed off. 

6 It 1 s not .integ:ral to the metal - - it 1 s not - - you 

7 know, short story i:s that surface contamination can 

8 be released into the air, it can be transferred to 

9 your hands and then to your mouth if you don't have 

lO the proper controls. 

11 Q. Okay. Anything else in the -- what 

12 about any speci fic Tennessee 1 regulator tests out 

13 there in the 6 0 's or 7 0 '.s, were ther.e any that you 

14 noted in your records? 

15 

1 ,_ o 

17 

18 

19 

A. Yes, there were several that I 

noted. 

There was an i nspectio n - ~ the 

Tennessee r egulators got wi nd that there was some 

stuf f coming from a plant up i n Lynchburg, Vi rgi nia, 

20 so they went out. They found readings as high as 25 

21 millirem per hour, which I don ' t know if you guys 

22 have been educated on that r but basically 

23 background -- background levels for exposure, £or 

24 

25 

gamma, the natural background is something l ike a 

thousand times less than that, okay? So jus t to 

Truesdel & Rusk Court Reporting & Video 
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1 went back to the SAIC report and I added up their 

2 results and did 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

i4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

'24 

25 

Q. That 1 s the .-report after the 

cleanup? 

A. That's the .report after the 

cleanup .. 

Q. Okay. I';m sorry1 go a:P,ead. 

A. And basically added up the ura,nium 

isotopes and divided it into the plutonium isotopes, 

and the percentage of plutonium based on the SAIC 

report was much higher. So it was. about a hundred 

times higher than what Dr. Dooley has used in his 

assessment . 

The other issue I had is Dr .. Dooley 

made an assumption that all the metal was released 

at an a .cceptable contamination level for the day, 

for free release to the public. 

Q. What does that mean? 

A. Well, I'm n,ot really sure because 

the reference that he used, where he. got his number 

from; I think we asked .fQr that and we never got it 

and J: •ve never heard of I it. It'~ an old AEC 

manua,l. 

But at any r.a:_te, he ·sai_d .25, 000 D 

rem. for some area. That 1 s what 'if it was below that 

Trvesdel & Rusk Court Reporting & Videq 
. (865) 450·9772 .. 

-109-



1 

2 

3 

4 

5 

WINSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Pf-Oceedings, November201 o - Page 1028 

Q. Could they have put a car not at 

the front of the train that had contaminated scrap 

in it? 

A. Yeah, or you know --

Q. Yeah. This 10 millirem or 10 rem, 

6 I really don't k.Tlow what it means, .:r•m not sure 

7 anyone here does,, but let nie ask you this._, one trace 

8 of plutonium that came off one piece of scrap at the 

9 Witherspoon site, was that enough to be a health 

10 hazard? 

11 A. It may be low but it could be 

12 enough and I'm glad you brought that up. The 10 

13 remt I'll be short, the 10 rem essentially is a 

14 level where we have clearly demonstrated health 

15 e££ects. The below, the 5 rem piece is -- it 

16 doesn't mean there ·' s no.t a hazard or there 1 s no 

17 effects, it just means you canit tell them, w-e are 

18 talking about cancer, you can't tell it from what 

19 happens naturally, Doesn 1 t mean it doesn 1 t happen, 

.2.0 so , I mean, each of us sitting here have a 

21 30 percent chance of getting cancer about and maybe 

22 a 16 percent chance of dying of .it i-f we never get 

23 the first rem. of radiation so when you get down into 

24 

25 

those low levels, you just don 1 t know. You just 

don't know. So to answer your question, one atom I 

Truesdel & Rusk Court Reporting & Video 
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1 1 think may be rare but one atom could cause cancer. 

2 

3 

4 

s 
6 

7 

a 
,9 

10 

11 

.13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2'3 

24 

25 

MR. SHAPIRO: That's all my 

questions. 

MR. JORDAN: Nothing further. 

Thank you, Mr. Mantooth. 

THE' COURT: Than,k you for being 

here .. 

'Tf we can try to start at 8 :: 3 0 

again in the morning. 

One little brief comment to the 

jury. . When we were preparing to have this 

case, I asked them how long it wa$ going to 

take and how long everybo~y would take. You 

can go ahead, Mr. Mantooth. 

And we are already a day and a half 

behind schedule now. 

I know we got Thanksgiving coming 

up. You. all be thinking about what your 

wishes would be, I 1 m going to try to get a 

more accurate estimate in the meantime 

before tomorrow about what's .left in this 

c,ase. But he thinking what you would l'ike 

to see happen as far as the time you spend 

her.e in court. We ,got a lot of opt'ionsr 

just go on, ski,p days, we can come in the 
t 
! 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-'11 
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A, Ti1 1999, yes. 

Q . Let me talk to you about your 

3 training and qualifications on asbestos removal 

Page 1118 

4 fir.st before I get into say types of engines~ First 

5 of all what were some of the earlier railroads that 

6 came .together to form · conrail, just briefly? 

7 A. It was the Old Penn Central. The 

8 Leigh Valley was one. The other one was Leigh 

9 somethin.g or another, I don't remember. There were 

10 six various railroads that came together to form 

11 Conrail. 

12 When you begcµi work in 1976, were 

13 there a variety of types of diesel engines that you 

14 were called upon to repair? 

15 A. Yes, sir. 

16 Q. Okay, during this period of the 

17 first 14-15 years, were you handling d i esel repairs 

18 day in and day out? 

19 A. Yes, sir. 

20 Q. Until 1990, had you had any type of 

21 specific training at work about asbestos? 

22 A. No, there was no specific training. 

23 Q. Did you handle any asbestos 

24 insulation prior to 1990? 

25 A. Yes. 

Truesdel & R.usk Court Reporting & Video 
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MR. SH...~;r:RO: And then skip to 22.. 

Q. Did Conrail decide to retain and 

3 bring in an outside company to formally train 

4 yoursel:E and some other Conrail shop workers about 

'5 handling asbestos removal in 199.Q? 

6 A. In 1990, yes. They brought in, as I 

'J. said earlier, they brought in Hartford Steam Boiler, 

8 Corporation to train us. 

9 Q .• And where did the training took 

10 place? 

11 A . The training took place in the main 

12 o,f fice building in the Juniata Comple:x that was a 

13 two-day training course •. 

14 .Q. Can you take a look at an exhibit 

15 that we previously marked, let me get "it. I want to 

16 see if you can get out Exhibit ll, Exhibit 12, and I 

17 think that is the first couple that I would like to 

18 talk to you about. 

19 Okay, I am not sure if the exhibit 

20 nu:mher are on these papers. 

21 Q. Way down. Right here. I have them 

22 in order. There you, go. That ;is 14r okay. 

.23 

24 

25 

·folders there? 

Exhibit ll is? 

Do you \'/ant to open to those two 

Okay, can y .ou identify what is 

Truesdel & Rusk Court Reporting & Video 
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A. Exhibit 11 is a copy of the 

Page 1120 

2 Hartford Steam Boiler Training Manual that was given 

3 to us when we trained in 1990. 

4 Q. And just to go forward, what .is 

5 Exhibit 12? 

6 A. Exhibit 121 OSHA Rules and 

7 Regulations regarding Pennsylvania. 

Q. !s that canother training manual? 

9 A. It is a training manual to 

10 fami.liarize you as part of the training in 1990, to 

11 familiarize you with OSHA Rules and Regulations and 

12 also the Environmental Safety Department. 

13 Q. What types of persons would 

14 Hartford Steam Boiler came and trained you? 

15 A. They were two gentlemen who were 

16 professionals in their field. 

17 Q. And what field was it that you were 

18 training? 

19 Asbestos, asbestos removal I should 

20 say .• 

21 q. Okay, can you take .a look at the 

22 table of contents there is a couple f o rms I want to 

23 ask you about. 

.24 A. 

25 

Sure . 

THE COURT: Let's move on to where 

Tn1esdel & Rusk Court R<:portin9 & Video 
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we talk abOUt the .actual trains and things. 

I>m. Sm.PIRO: Okay. 

Q. {BY MR. SHAPIRO) Let me a .sk you 

4 about ·other parts of the O.ocument. 

MS. YOUNG: Location. 

MR. BE...'l\.PIRO: .24, 14. 

7 Q. One of those headings that we just 

8 cove:red, was the.re a section about air movement? 

A. Yes, there was sir. 

to Q. And I put a red mark here on some 

11 of these parts. Did they train you about the 

12 significance of air movement i for asbestos? 

13 MR . SHAPIRO: 25, 3. 

14 A. I don 1 t have it marked, the page 

15 number. 

16 Q. Anyway, what were some of the 

17 things you learned about air m.ovement? 

18 

19 

20 

21 

2.2 

23 

24 

25 

THE COURT: Le.trs go on to what we 

talked about, what we talked about which is 

trains and locomotives. 

MR. SHAPIRO: All right, Your 

Honor. 

THE COURT: These things have 

already .been testified about. 

MS. YOUNG: 36, 1.8' perhaps? 

. 
i 
i 

~~~~~~~~~~~~~~! 
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MR.. SHAPIRO: 35 , 2 . 

Page 1122 

2 Q. At some point in the 1090's; did 

3 you also apply for the state of Pennsylvania 

4 Asbestos Certification? 

5 A. That was the object of the second 

6 training school in 1997. The school that we went to 

1 over in Penn Hills, Pennsylvania was an associated 

8 with the state of Pennsylvania. 

Q. Okay. Let's mark that and put that 

ro one down. ~.nd did you obtain the certification? 

11 ::MR. SHAPIRO: 35, 25. 

12 A. Yes; we did. We went to Penn Hills 

13 and clid a five day training course over there and 

14 then have recertification course after that until 

15 1999 to maintain a license in the state of 

16' Pennsylvania. 

17 Q. Can you look at Exhibit Number 20 

18 please? This is j ust a blown-up copy of Exhibit 

19 Number, what nun>ber is that? 

20 MR. SHAPIRO: I'm in the middle of 

21 36. Line 17. 

22 A. Exhibit Number 20, yes, this is a 

23 blown-up copy of it. 

24 

25 

Q. Okay, now :r want to turn your 

<attention. to the types of engines and locomotives 

Truesde/ & Rusi\ Court Reportir'!Q & Video 
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1 I MR. SHAPIRO: 

Page 1122 

.2 .Q. At some point in the 1090 1 s, did 

3 you al.so apply for the state of Pennsylvania 

4 Asbestos Certi-:fication? 

5 That was the object 0£ the second 

6 training school in 1997. The school that we went to 

7 over in Penn Hills, Pennsylvania was an assoc'iated 

B with the state of Penri.sylvania. 

9 Q. Okay. Let's mark that and put that 

10 one down. And did you obtain the oe.rtirication? 

11 MR. SHAPIRO: 35, 25. 

12 A. Ye~, we did. We went to Penn Hills 

13 and did a five day training course over th~re and 

14 then have rec.ertification course after that until 

15 1999 to maintain a license in the state of 

15 Pennsylvania. 

17 Q. Can you l ook at Exhibit Number 20 

18 please? This is just a blown-up copy of E:r..h.ibi t 

19 Nu.mber, what number is that? 

20 MR. SHAPIRO: l 1 m in the middle of 

21 36. Line 17~ 

22 A- Exhibit Nmnber .20, ye.s,, this is a 

;23 b1om1-UP copy o'f it. 

24; 

25 

Q. Okay, now I want to turn your 

attention to the types of engines and locomotives 
~ 

l 
f 

'-------------------------------------------~----------------------------------' i 
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1 that you did repair work on during your career, 

Page 1123 

2 okay. Let me ask you if you can look at the stack of 

3 documents under .Exhibit One. ·Let 1 s see 1 there we go. 

4 I got them right here in my hand. Take a look at all 

5 those items under Number One and tell them what they 

6' are please. 

7 A. These are photographs of 

8 locomotives, various classifications of locomotives 

9 that were taken off the internet. 

10 Q. Okay, now when you say pictures 

11 were taken off the internet, did you take those off 

12 the internet?, 

13 A. Yes, sir. 

14 Q. Did I ask you if you could outline 

15 the types of make and .models of locomotive engines 

16 that you have worked on during your career at 

17 Conrail? 

18 A. Yes, sir. 

19 Q. And is this what you downloaded? 

20 A. This is what I dm'lilloaded that 

21 would pertain tq asbestos, yes, sir. 

22. Q. Okay, I want to go through them 

23 kind of in a sununary fashion because they are all 

2.4 under EY.hibit NUltlher One. Let,1 s just go through 

2.5 each class. Is the .first class t;hat you marked, 

Truesdel & Rusk Court Reporting & Video 
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1 there is a hand written on the top GP9, i -s that your 

2 handwriting? 

3 Yes, sir, you can see up there. 

4 Q. And there is a picture of an 

5 engine. Is this the class or make or model of 

S engine that_ you worked Ol'l during your career? 

7 A. Yes, sir it is a Gl?9 ~ 

8 Q. Okay, let' ·s go to the next one. 

9 There is a bigger picture, is that a bigger picture 

10 of a typical GP9? 

11 A . 

. 12 GP 9, yes - , 

13 

14 

15 

Q. 

A. 

Q. 

16 railroad land? 

17 A. 

18 Q. 

Yeah, that is a bigger picture of a 

The. next one is a GP38 titl_e . 

Yes, sir that is a GP38 . 

Okay, what does the GP stand for in 

GP stands for General Purpose. 

A.~d which company is the 

19 manufacturer of 1;:.he GP38? 

20 A. 

21 Q. 

22 Motor Division? 

23 A. 

24 Q. 

25 typical GP36? 

GMD which is General Motors . 

Is that Gen.era'i l<!Otors Electric 

Electric Motor Divi.sion, yes. 

Okay, this is another picture of 
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A. That is correct. 

Q. Is that a rare or com:mon engine 

3 used by railroads? 

Page 1125 

4 A. No that was one of the most common 

5 engine used locomotives we had in the 70 1 s through 

6 the 80's. 

7 Q. Okay, any idea when the G.P3 8 make 

8 or :model was first manufactured approximately or 

9 available on Conrail? 

10 A. GP38 were manufactured in the 60 1 s, 

ll when that manufactured date ended I couldn't tell 

12 you. Bq.t thy were manufactured dated ended I 

13 couldn ·1 t tell you. But they were manufactured in the 

14 60 1 s. In fact, all these classes of locomotives were 

l5 manufactured sometime between the 60 1 s and the early 

16 so•s. 

17 Q. Okay, here it is k i nd of smal l 

1 8 print. What c l ass was that? 

19 

20 

21 

22 

~ .. 
Q. 

A. 

Q. 

That is a SD40 photos. 

Okay, what does SD stand for? 

SD stands for special duty. 

All right, is this a co:mmon 

23 locomotive or a rare locomotive? 

24 

25 

A. It is a common locomotive on the 

Conrail system. 
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Q. Okay, was a SD40 used by other 

2 railroads? 

3 A. SD40 's were used by other 

4 ra:flroads, yes sir. 

Page 1126 

5 Q. Were GP38 1 s that we just covered 

6 used by other railroads? 

7 A. Yes, they were sir. 

Q. We will go back to that. the next 

9 one you have SW12 written in here. i see the top 

10 says -EMD 1200, SW 1200. What is this'? 

11 A. 

12, I Q. 
t 

13 

14 Q. 

15 switchers? 

16 

17 

18 

.19 

A. 

Q. 

A. 

Q. 

20 of engine? 

21 

This is a shifter. 

Did you say a shifter? 

A shifter. 

All right. Are they also called 

Switchers, yes. 

All right. 

Forgive me for railroad s l ang . 

Okay, anq was this a common class 

Yes, it was. They were qo;mmonly 

22 used in the yards .. 

Q. Were there earlier version 6f 

24 .switche:i::'s with other nu:m'.bers that ·were lower than 

25 12? 
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A. Yes, yes there were. There were 

2 W9 Is, 10 Is. 

3 Q. All right. And here is another 

4 class that you have marked, go ahead. 

Page 1127 

5 A. That 1 s a SW15 and for the record 

6 when you see 15 or you see a 9, or you see a 30 or a 

7 38, yo'l.l are talking about horsepower. 

8 Q. All right. This next one you have a 

9 little it's called GE u~boat? 

10 A. That's what they became known as on 

11 the railroad. They were U-boat savers, they were 

, 12 built they are part of the early GE 1 s bp.ilt in the 

13 late 50 1 s early 60's. 

14 Q .• All right, now then did I send you 

15 this is something that I did. I want to verify, 

16 I sent you what is marked as Exhibit 3; a locomotive 

17 manual for CSX, an excerpt? 

1.8 A. That is correct. 

19 Q. .And did you look through the 

20 sunnnary list of all the types of engines that in the 

21 early 90's, the railroad that CSX listed in their 

22 locomotive manual? 

23 

24 

25 

A. Yes, sir. 

Q. Mr. Rhodes 1 how many manufacturers 

of engines were listed in the CSX locomotive manual 
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locomotives. It rs General Electric and .EMD .• 

Page 1128 

Q. Okay, so on the list; I . see there 

is a fleet of three thousand and some locomotives 

here. Were nearly 100% o.f those locomotives, one of 

the two :rnanufa.cturei:s? 

A. Yes. 

Q. Okay, now without getting into fine 

detai'l were GP3B' s a class of engine that \.,-as used 

by CSX as o'f that date listing this manual? 

A. Yes, as of this dat,e on this 

manual, there were 167. 

Q. Were there SD40'S which you also 

said you handled repairs on? 

A. Yes, they had 253 according to this 

manual. 

Q. And what about .switchers, were 

there switchers owned by CSX - -- up on the .right 

side sir. 

Just 

Q. Down to the bottom, I think. 

A. Okay, yes they had switchers. They 

had 3 .0 SW1500 and :it looks like one SW.9. 

M.R. SHAPIRO: Skip to 42, L.in.e 9. 
1 
i 
I 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J 
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Q. Okay, and did the 

GP38., SD40 Is ., and many other types 

A. Yes, sir. I see a 

Page 1129 

listing include 

of: engines? 

GP38 here and a 

let's see. Not having a .line here, I am doing want 

to m.ess up. .I am not sure from looking at this angle 

bow many of them they had. 

Q. Okay. This is a sketch th,at I drew 

8 that is not a Michelangelo but basically .I am tr;ring 

9 to do an overhead view of an imaginary locomotive 

10 ca:b, a crew cab. 

ll. A. Okay. 

12 Q. And I want you to assume, Mr. 

13 Rhodes, that this is supposed to be a seat and this 

14 is supposed to be a seat. But I mean, this .is just a 

15 c:rude idea there. If you are looking down at an 

16 engine I want to ask you, you were in -- well, first 

17 let me ask you this questi on. You we:ce inaide the. 

18 crew cabs many , many locomotiv ei::i during your career? 

19 

20 

'21 

22 

23 

24 

.25 

A. Oh yes ~ that was part of our 

duties. 

Q. Within some estimated range, they 

are not all exactly the same. What would be the 

typical width of a crew cab in a locomotive engine? 

A. You are looking at standard track 

size as .being 4 foot 10, so the locomotive extends 

! 
I 

\ 

i 
I 

i 

I• 
I~ 
! t j , 
ll 

'-------------------------------------------------------------------' ! 
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1 insulation? 

A. On aJ.1 the classi-fications .of 

Pi3ge 1137 

3 locomotives. The asbestos was generally in the same 

4 place on EMD 1 s_ You would £ind it on the radiator 

5 heater pipes. You would it on the elbows and that 

5 wo,uld come off of a loop '.hole, what we call a loop 

7 holder that hooked the radiator heater pipes .• You 

8 would fi.nd it on the feed line and the discharge 

9 line to an air compressor• You would ·normally find 

10 it on the discharge air line to the air compressor. 

11 You would find it on the pipes running from the 

12 , governor to the load regulator. And you wo\JJ.d find 

13 it on the cab heaters, cab heater lines that ran a .11 

14 the way to the sump area .of the locomotives up into 

15 the cab area . . 

16 Q. Well, after 1990, what did you do 

17 if you found asbestos insulation in any of these 

18 piping areas? 

19 A. After 1990, then we would ·Send them 

20 up to the freight shop and we would remove it. 

21 Q. That would be in an enclosed 

22 environment like you described earlier'? 

23 A- That would be in an enclosed 

24 e:rivirorunent, yes sir. 

25 
i 

Q. Now, you did some sketches did you f 

~~~~~~~~~~~~~Ii 
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1 not, that you sent to me? 

2 

3 

A. 

Q. 

Yes, same hand sketches, yes. 

Let me see if I can find them. 

4 Maybe you can first of all I shared these with 

Page 1138 

5 de£ense counsel befor·e the deposition and I marked 

6 these 2-A through I think G. J.~re all these your 

7 handwriting? 

8 A. Yes, they are. They are my 

9 handwritings. 

10 Q. Why did you do these.? 

11 A. I did the_se again when you talk 

+2 about loop holder and you talk about ai~ compressors 

13 and you talk about engines. I am quite fam:Lliar with 

14 them, but I am sure you people in this room aren't. 

Anyone who would be listening to this deposition 

16 would not be familiar with the.TU. 

1.7 Q. Okay, let's talk about briefly 2-a, 

18 you got it's a little small, I hope the 

19 videographer can get in on this. Is one a top view 

20 and one a side view or what are we looking at? 

21 A. You would be looking down at the 

22 top of the locomotive. This is supposedly a top 

23 view and this would give you a side view. 

24 

25 

Q. 11..nd so you --- just briefly can you 

tell any areas that you just recited that you 
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l removed asbestos from on .a typical engine? 

Page 11.39 

A. Yes, the radiator would have .sat 

3 above the air compressor compartment and over top of 

4 this area of the locomotive. The line would have run 

5 overtop of this area and hooked to each side of the 

6 loop holder. 

Q. And what kind of line, is that a 

8 pipe? 

A. That i .s a pipe, and I would say 

10 t::hat pipe is roughly three inches. 

ll Q. Anything else on this diagram here 

12 that you want to 

13 A. You have asbestos there, the air 

14 compressor feed line would be on the top of the air 

15 compressor. It rolled over and it ·come over like 

16 this and .around. It was like an S pipe. And it 

17 hooked into what we had, I called it a temperature 

18 gauge on the loop holder rack, right behind the loop 

1~ holder rack. 

.20 Q. Where is the crew in relation to 

21 this drawling? 

22 A. ·The crew would be in thi-s area up 

23 here, 

24 Q. Okay. Well, that area that you are 

25 pointing to are nowhere near them. What is the 
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