The Governor’s Council for Judicial Appointments

State of Tennessee

Application for Nomination to Judicial Office

Name: Joycelyn A. Stevenson

Office Address: 221 4™ Ave North
(including county)  Suite 400
Nashville, TN 37219

Office Phone:  (615) 383-7421 Facsimile:
Home Address:
(including county)

Nashville, TN 37203

Home Phone: - Cellular Phone: ‘

INTRODUCTION

The State of Tennessee Executive Order No. 54 (May 19, 2016) hereby charges the Governor’s
Council for Judicial Appointments with assisting the Governor and the people of Tennessee in finding
and appointing the best and most qualified candidates for judicial offices in this State. Please consider the
Council’s responsibility in answering the questions in this application. For example, when a question asks
you to “describe” certain things, please provide a description that contains relevant information about the
subject of the question, and, especially, that contains detailed information that demonstrates that you are
qualified for the judicial office you seek. In order to properly evaluate your application, the Council needs
information about the range of your experience, the depth and breadth of your legal knowledge, and your
personal traits such as integrity, fairness, and work habits.

This document is available in Microsoft Word format from the Administrative Office of the
Courts (telephone 800.448.7970 or 615.741.2687; website www.tncourts.gov). The Council requests that
applicants obtain the Microsoft Word form and respond directly on the form using the boxes provided
below each question. (The boxes will expand as you type in the document.) Please read the separate
instruction sheet prior to completing this document. Please submit your original, hard copy (unbound),
completed application (with ink signature) and any attachments to the Administrative Office of the
Courts. In addition, submit a digital copy with your electronic or scanned signature. The digital copy may
be submitted on a storage device such as a flash drive that is included with your hard-copy application, or
the digital copy may be submitted via email to ceesha.lofton@tncourts.gov. See section 2(g) of the
application instructions for additional information related to hand-delivery of application packages due to
COVID-19 health and safety measures
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THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.
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l. State your present employment.

I am currently the Executive Director of the Tennessee Bar Association (“TBA”) and the
Tennessce Legal Community Foundation (“TLCF”).

2, State the year you were licensed to practice law in Tennessee and give your Tennessee
Board of Professional Responsibility number.

Licensed in 2001.
BPR Number: 021710.

%

3. List all states in which you have been licensed to practice law and include your bar
number or identifying number for each state of admission. Indicate the date of licensure
and whether the license is currently active. If not active, explain.

District of Columbia (2010) — Bar Number — 994098.

I obtained my license in order to grow my practice while at my first law firm. I maintain this
license but am not currently active because my work at TBA does not require an active license
outside of Tennessee.

___—_4%_—*————_—._

4. Have you ever been denied admission to, suspended or placed on inactive status by the
Bar of any state? If so, explain. (This applies even if the denial was temporary).

No.
M
5; List your professional or business employment/experience since the completion of your

legal education. Also include here a descri ption of any occupation, business, or
profession other than the practice of law in which you have ever been engaged (excluding
military service, which is covered by a separate question).

Associate, Boult Cummings Conners & Berry, PLC (2001 - 2009)
Partner, Bradley Arant Boult Cummings (2009 - 2013)
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| Shareholder, Littler Mendelson (2013 - 2017)

Executive Director, Tennessee Bar Association (2017 - present)

%

6. If you have not been employed continuously since completion of your legal education,
describe what you did during periods of unemployment in excess of six months.

Not applicable. ‘
M

7. Describe the nature of your present law practice, listing the major areas of law in which
you practice and the percentage each constitutes of your total practice.

I am currently the Executive Director of the TBA and TLCF. I am required to maintain an
active law license and my primary role is managing all aspects of bar services including policy
positions, membership, board governance, educational programming and business affairs of TBA
and TLCF. TBA currently has 33 practice group sections that touch on all areas of the law. The
TBA provides educational, networking, advocacy and practice management resources for over
12,000 members across the state. I am responsible for administration of TLCF including
management of the TBA Building (formerly owned by TLCF) and supervision of CLE programs,
The full scope of my duties is found in response to Question No. 8.

%

8. Describe generally your experience (over your entire time as a licensed attorney) in trial
courts, appellate courts, administrative bodies, legislative or regulatory bodies, other
forums, and/or transactional matters. In making your description, include information
about the types of matters in which you have represented clients (e.g., information about
whether you have handled criminal matters, civil matters, transactional matters,
regulatory matters, etc.) and your own personal involvement and activities in the matters
where you have been involved. In responding to this question, please be guided by the
fact that in order to properly evaluate your application, the Council needs information
about your range of experience, your own personal work and work habits, and your work
background, as your legal experience is a very important component of the evaluation
required of the Council. Please provide detailed information that will allow the Council
to evaluate your qualification for the judicial office for which you have applied. The
failure to provide detailed information, especially in this question, will hamper the
evaluation of your application.

The combination of my experiences as a practicing attorney and my time as Executive Director
of the TBA and TLCF has provided me with a multifaceted point of view as well as the
knowledge, skill, temperament and leadership qualities necessary to serve on the Tennessee
Court of Appeals. I have extensive experience analyzing cases, drafting briefs and comments to
the Tennessee Supreme Court, reviewing prior opinions and makin recommendations based on
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relevant law, bylaws, and policies to clients and my board. My specific experience and
qualifications are outlined below in greater detail:

2001-2017

I worked as an associate and partner at Boult Cummings/Bradley for 12 years before moving to
Littler as a shareholder in 2013. I worked primarily as an employment and general litigation
attorney handling civil matters. 1 also worked on several cases in a supportive role including
research, drafting necessary motions and pleadings and deposing relevant witnesses. Those
cases span not only labor and employment related matters but also include the following types of
matters:

e representing multiple victims in car accident cases in negotiations and actions with
insurance companies,

e assisting in probate matters for clients and in filing conservatorship petitions and related
pleadings,

¢ representing interests of multiple homeowners in actions against moving companies
based on alleged damages,

* assisting in drafting motions for temporary restraining orders and injunctions and
responding to similar motions on behalf of corporate clients with noncompetition
concerns, and;

e responding to garnishment orders on behalf of local clients in General Sessions Court.

Due to the nature of my employment practice specifically, I was primarily responsible for
handling administrative charges for small and large clients related to workplace practices. |
routinely managed 25-30 Title VII administrative charges annually which included responding to
and serving as a representative for clients, participating in fact-finding conferences throughout
the country related to those charges, participation in mediations and, where relevant,
participation in probable cause hearings related to those charges. I also worked on a number of
commercial litigation matters including a two-year dispute from 2005-2007 in which I
represented a company as second chair in an injunction against a former employee for tort and
contract claims. This matter involved multiple depositions, dispositive motions, issuance of
subpoenas and a bench trial.

I devoted a significant amount of time advising employers on all aspects of immigration law,
especially on issues concerning I-9 compliance and E-Verify laws. I also worked with employers
to obtain nonimmigrant and immigrant visas for their employees.

I have appeared as lead, second chair or co-counsel in at least 50 federal and state lawsuits, 30
administrative charges and multiple arbitrations throughout my career. As outlined in my
response to question No. 9 below, I have successfully served as co-counsel of record in matters
upheld on appeal by the Tennessee Court of Appeals and the Sixth Circuit Court of Appeals
(See Counce v. Ascension Health, 2010 WL 786001, (NO. M200900741COAR3CV) (Tenn. Ct.
App. Mar 08, 2010), rehearing denied (Mar 31, 2010), appeal denied (Oct 25, 2010) and Light v.
MAPCO Petroleum, Inc., 2005 WL 1868766, (NO. 3:04-0460) (M.D. Tenn. Aug 04, 2005)). A
copy of the appellate brief in the Counce matter is attached as Attachment 2 in response to
Question No. 35.

2017 - present
M
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My experience is further enhanced by my current role as Executive Director of the TBA and
TLCF. Since starting in 2017, I have been exposed to additional practice areas, skillsets, and
experiences from practitioners representing matters across the state, providing perspective on
issues of importance to members including law students, solo practitioners, small firms, large
firms, corporations, government agencies, legal services organizations and young lawyers.

My specific experience includes:

A. Directing, supervising the development of TBA policies, TBA positions on matters of
concern to the legal profession, TBA’s legislative agenda, and general bar services.

My work at TBA covers a variety of executive actions that require reviewing factual
circumstances, bylaw provisions, legislative actions, existing policy positions and legal
precedent for analysis and application to current set of circumstances governing the TBA.
[ am required daily to evaluate consistency of positions and viability of actions based on
precedent of how the bar has historically been governed. This analysis flows through all
financial, government affairs, technological and general membership areas of the TBA.

When TBA makes updates to the bylaws, [ work with the board to evaluate prior clauses
and proposed changes to determine the practical effect of those changes on staff and the
TBA, evaluating the intent and the application of the original language and proposed
language in conjunction with the objectives of the TBA. When TBA reviews financials
through its annual audit, I am responsible for the analysis of current information as
compared to previous years as well as the financial viability of the TBA. When a new
program is proposed, I analyze and review all relevant prior information related to similar
programs and provide advice and counsel to the board and staff. When TBA takes
positions on new rules from the Tennessee Supreme Court, I work with our government
affairs team to review prior positions, changes in the law and file relevant petitions and/or
comments based on that precedent and objectives of the board.

B. Directing implementation of TBA Programs — TBA produces wide-ranging CLE
annually because of the hard work of our committees, sections and our CLE team. I
supervise all aspects of association programming and the Director of CLE reports to our
Assistant Executive Director who reports to me. I serve at times as an advisor,
troubleshooter and facilitator of communication between TBA leadership and program
coordinators. TBA also produces several programs independent of CLE such as the
Tennessee Public Service Academy which provides training for lawyers interested in
running for local offices. 1 serve as a staff liaison for that program, working with the
steering committee, handling registrants, working with speakers and general program
administration.

C. Directing the management of TBA Human Resources — I supervise 20 employees
within the TBA. T also work closely with our Human Resources coordinator on hiring,
terminations, policy changes, evaluations, performance plans, and general trainings for
staff. I facilitate opportunities for staff to network with members and with each other and
I have supervised changes to our payroll systems, health insurance and other benefits
relevant to our team members.

F&*—_——_’_—%
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D. Serving as Leader in National Organizations - In addition to my work at the state
level, I have also taken on national leadership roles in a broader scope of responsibilities
to the TBA. I am a member of the Board of the National Association of Bar Executives,
where we represent the interests of local, state and affinity bar associations across the
country. I was elected to the position of Vice President last year. 1 am scheduled to serve
as President in 2023. This position provides an opportunity to share the legal issues
important to Tennessee lawyers and residents while also learning how other states are
handling similar concerns.

E. Managing operations and strategic objectives of TLCF - I supervised the management
of the TBA offices (owned by TLCF) including tenant relations. When TLCF’s board
determined that they were interested in exploring a sale of the building, I reviewed
previous documentation, legal opinions and analysis when the TBA moved 20 years ago.
I engaged counsel to make determinations on relevant information on accounting,
relevant regulations and required steps to move forward with a sale by a 501(c)(3). I
provided detailed analysis to the TLCF building committee and board to make necessary
decisions on next steps for the sale. I supervised multiple lawyers, financial advisors,
communications to both the TBA and TLCF boards, reviewed multiple agreements and
supervised the collection of documents and affidavits for filing with the Attorney
General’s office. I am also responsible for upcoming management of the moving process
into TBA’s new space while maintaining operations for the board and TBA members.

In sum, my current and prior work experiences support my ability to handle the academic rigor
associated with this role. I have been required throughout my career to thoughtfully engage in

critical analysis similar to what is necessary to effectively serve as an appellate judge.

9 Also separately describe any matters of special note in trial courts, appellate courts, and
administrative bodies.

Counce v. Ascension Health, 2010 WL 786001, (NO. M200900741COAR3CV) (Tenn. Ct. App.
Mar 08, 2010), rehearing denied (Mar 31, 2010), appeal denied (Oct 25, 2010). This is a matter
involving 12 claims asserted by Plaintiff including retaliatory discharge, age and sex
discrimination, sexual harassment, violation of wage and hour laws, and violation of the
Americans with Disabilities Act. The trial court summarily dismissed all of the claims. This
matter was appealed to the Tennessee Court of Appeals and is significant because the Court
upheld the dismissal of all 12 claims. I served as co-counsel on this case and drafted all filings
with the lower and appellate court.

Carlos Coca v. Alta Vista Regional Hospital, HRD No. 07-02-0131 (N.M. 2008). I served as
lead attorney in New Mexico hearing before Administrative Law Judge securing dismissal of all
charges of discrimination against the Hospital. This matter was significant because it involved
several witnesses and was one of the largest administrative matters I handled prior to becoming a

Eal_‘tner in my first law firm. 1 handled all documents, witnesses on m; own including a full
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hearing in New Mexico.

Light v. MAPCO Petroleum, Inc., 2005 WL 1868766, (NO. 3:04-0460) (M.D. Tenn. Aug 04,
2005). This matter determined an important aspect of the application of the Fair Labor Standards
Act (FLSA) and standard for exemption from the overtime rules as well as a claim for retaliation
under the FLSA. The Middle District Court dismissed the claims. The Sixth Circuit Court of
Appeals affirmed summary judgment in 2006. I was co-counsel on this matter with two other

partners in my law firm, took the lead on case law research and assisted in drafting arguments for
the briefs.

\%

10. If you have served as a mediator, an arbitrator or a judicial officer, describe your
experience (including dates and details of the position, the courts or agencies involved,
whether elected or appointed, and a description of your duties). Include here detailed
description(s) of any noteworthy cases over which you presided or which you heard as a
judge, mediator or arbitrator. Please state, as to each case: (1) the date or period of the
proceedings; (2) the name of the court or agency; (3) a summary of the substance of each
case; and (4) a statement of the significance of the case.

Not applicable.

“

11. Describe generally any experience you have serving in a fiduciary capacity, such as
guardian ad litem, conservator, or trustee other than as a lawyer representing clients.

Not applicable.
h

12. Describe any other legal experience, not stated above, that you would like to bring to the
attention of the Council.

‘ Not applicable. ‘
M

13. List all prior occasions on which you have submitted an application for judgeship to the
Governor’s Council for Judicial Appointments or any predecessor or similar commission
or body. Include the specific position applied for, the date of the meeting at which the
body considered your application, and whether or not the body submitted your name to
the Governor as a nominee.

I applied for a Third Circuit Court vacancy in 2011 with the Tennessee Judicial Nominating
Commission. The public hearing took place on December 5, 2011 and my name was not
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| submitted to the Governor as a nominee. I
M

EDUCATION

14. List each college, law school, and other graduate school that you have attended, including
dates of attendance, degree awarded, major, any form of recognition or other aspects of
your education you believe are relevant, and your reason for leaving each school if no
degree was awarded.

Howard University, B.A. Political Science (1994-1998) — Washington, D.C.
-Dean’s List, Phi Beta Kappa, Honors Program, Pi Sigma Alpha
Vanderbilt Law School, J.D. (1998-2001) — Nashville, TN

-Journal of Entertainment Law & Practice - Music Notes Editor and Author: Changes in the
Ticket Distribution Industry: Is this the Beginning of the End for Ticketmaster? — 3 Vand. J.
Ent. L. & Prac. 53, Winter 2001 “

-Moot Court Board — Member and Associate Justice for Intramural Competition, 2001

-First Place Winner: Vanderbilt Intramural Moot Court Competition, 2000

PERSONAL INFORMATION

15.  State your age and date of birth.

| 45;_1976

16.  How long have you lived continuously in the State of Tennessee?

‘ I have lived in Tennessee since 1998. }

17. How long have you lived continuously in the county where you are now living?

\ I have lived in Davidson County since 1998. \

18.  State the county in which you are registered to vote.

l Davidson County |
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19. Describe your military service, if applicable, including branch of service, dates of active
duty, rank at separation, and decorations, honors, or achievements. Please also state
whether you received an honorable discharge and, if not, describe why not.

‘ Not applicable. '
%

20.  Have you ever pled guilty or been convicted or placed on diversion for violation of any
law, regulation or ordinance other than minor traffic offenses? If so, state the
approximate date, charge and disposition of the case.

!' No. |

21. To your knowledge, are you now under federal, state or local investigation for possible
violation of a criminal statute or disciplinary rule? If so, give details.

[ No. |

22. Please identify the number of formal complaints you have responded to that were filed
against you with any supervisory authority, including but not limited to a court, a board
of professional responsibility, or a board of judicial conduct, alleging any breach of ethics
or unprofessional conduct by you. Please provide any relevant details on any such
complaint if the complaint was not dismissed by the court or board receiving the
complaint.

1 None.
\

23.  Has a tax lien or other collection procedure been instituted against you by federal, state,
or local authorities or creditors within the last five (5) years? If so, give details.

{ No. ‘
R

24.  Have you ever filed bankruptcy (including personally or as part of any partnership, LLC,
corporation, or other. business organization)?

; NO. )
E

25.  Have you ever been a party in any legal proceedings (including divorces, domestic
proceedings, and other types of proceedings)? If so, give details including the date, court
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and docket number and disposition. Provide a brief description of the case. This
question does not seek, and you may exclude from your response, any matter where you
were involved only as a nominal party, such as if you were the trustee under a deed of
trust in a foreclosure proceeding.

‘ No.
M

26.  List all organizations other than professional associations to which you have belonged
within the last five (5) years, including civic, charitable, religious, educational, social and
fraternal organizations. Give the titles and dates of any offices that you have held in such
organizations.

e Metropolitan Nashville Airport Authority
-Commissioner, 2020 — present
-Secretary, 2021 - present

° AgeWell Tennessee (formerly Council on Aging of Greater Nashville)
-Past President, Treasurer, 2012 — 2014

e Delta Sigma Theta Sorority, Incorporated.

e ———————— ]
—

27.  Have you ever belonged to any organization, association, club or society that limits its
membership to those of any particular race, religion, or gender? Do not include in your
answer those organizations specifically formed for a religious purpose, such as churches
or synagogues.

a. If so, list such organizations and describe the basis of the membership
limitation.

b. If it is not your intention to resign from such organization(s) and withdraw
from any participation in their activities should you be nominated and selected
for the position for which you are applying, state your reasons.

a. Delta Sigma Theta Sorority, Incorporated (founded in 1913) is an organization of college
educated women committed to the constructive development of its members and to public
service. I became a member in 1996. I have been active on and off as a member-at-large since
that time.

(b) The organization is one which promotes scholarship and service and there are comparable
fraternities which serve similar purposes. I have not been actively involved in recent years. The
nature of the organization is one in which members do not resign but instead choose to contribute
financially through the payment of dues each year.
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28.

ACHIFVEMENTS

List all bar associations and professional societies of which you have been a member
within the last ten years, including dates. Give the titles and dates of any offices that you
have held in such groups. List memberships and responsibilities on any committee of
professional associations that you consider significant.

e Memphis Bar Association
-2020 to present
m

Harry Phillips American Inn of Court
-Master of the Bench, 2017 — present
-Associate Member, 2006-2008

National Association of Bar Executives
-Vice President, 2021 — present

-Board Member, 2019 — present

-Co-Chair, Webinar Committee, 2018 - 2019

Tennessee Bar Foundation
-Fellow, 2018

Nashville Bar Association
-President, 2016
-Board Member, 2013 - 2017

Leadership Nashville
-Member, Class of 2014

Lawyers’ Association for Women - Marion Griffin Chapter
-President, 2011

-Board Member

-Member, 2001 to present

Nashville Bar Foundation
-Fellow, 2011

Tennessee Bar Association
-Member, 2001 to present
-Leadership Law Class, 2008

Nashville Bar Association
-Member, 2001 to present

Knoxville Bar Association
-2020 to present

Application for Judicial Office Page 12 of 20 ’ September 23, 20m




e Napier Looby Bar Association
-Member, 2001 to present

o American Bar Association
-Member, 2001 to present

— e

29.  List honors, prizes, awards or other forms of recognition which you have received since
your graduation from law school that are directly related to professional
accomplishments.

Recipient, Nashville Business Journal Women of Influence Award, 2022
Recipient, J.C. Napier Trailblazer Award, Napier Looby Bar Foundation, 2017
Named, The Best Lawyers in America©, 2016, 2017

Nominated, Nashville Athena Awards, 2017

Selected to Super Lawyers, 2016

Named, In Charge — Legal, Nashville Post Magazine, 2016

Recipient, Nashville Emerging, Leader Award, Young Professionals Nashville and
Nashville Area Chamber of Commerce, 2015

Named, Best of the Bar - Nashville Business Journal, 2013-2016

Selected to Rising Stars, Mid-South, Super Lawyers, 2013-2015
Recipient, Nashville Athena Young Professional Leadership Award, 2013
Named, Top Forty Under 40 - Nashville Business Journal, 2011

%

30.  List the citations of any legal articles or books you have published.

Vanderbilt University Law School Journal of Entertainment Law & Practice.

 Author: Changes in the Ticket Distribution Industry: Is this the Beginning of the End for
Ticketmaster? —3 Vand. J. Ent. L. & Prac. 53, Winter 2001

31. List law school courses, CLE seminars, or other law related courses for which credit is
given that you have taught within the last five (5) years.

Better Right Now, Panel 1, TBA Annual Convention - June 17,2021 (CLE produced by TBA’s
Attorney Well Being Committee)

Diversity at Work, ACC — August 12, 2020 (CLE produced b the Association of Corporate
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Counsel in Tennessee)

Preparing Your Workplace for 2017°s Impending Legal Challenges - February 16, 2017
(CLE produced by Littler for clients)

As a member of the Harry Phillips American Inn of Courts, I am required to produce CLE with a
team each year on a topic assigned by the programs committee. Here are the most recent
presentations to date:

* ABA Resolution No. 115: Improving Access to Justice? Or Handing Over the Reins
of Civil Litigation to Special Interests — November 17, 2020

e Legal Aid Society of Middle Tennessee and the Cumberlands: Looking Back Over
the First Fifty Years — September 17, 2019

e Proposition: This House Believes That the Proposed Amendment to Tenn. Sup. Ct.
R. 8, RPC 8.4 Violates the First Amendment and Tenn. Const. Art. [ §19 — February
19,2019

e Sovereign Citizens: Does the Posse Ride Again? — March 20, 2018

M

32.  List any public office you have held or for which you have been candidate or applicant.
Include the date, the position, and whether the position was elective or appointive.

‘ Not applicable.
M

33.  Have you ever been a registered lobbyist? If yes, please describe your service fully.

Yes. When I started my role as Executive Director of the TBA I registered as a lobbyist because
traditionally the Executive Director also served as the chief in-house lobbyist for the TBA. 1
hired someone to fill that role and later withdrew my registration.

M

34.  Attach to this application at least two examples of legal articles, books, briefs, or other
legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort.

Attachment 1: Changes in the Ticket Distribution Industry: Is this the Beginning of the End for
Ticketmaster? —3 Vand. J. Ent. L. & Prac. 53, Winter 2001,

Attachment 2: Appellate Brief from Counce v. Ascension Health, 2010 WL 786001, (NO.
M200900741COAR3CYV) (Tenn. Ct. App. Mar 08, 2010), rehearing denied (Mar 31, 2010),
appeal denied (Oct 25, 2010) (matter referenced in response to Question No. 9 above).

Both attachments are my Erimary work. Attachment 2 received comment and suggested edits
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from co-counsel in that litigation. |
m

¥ nl
1 1

35. What are your reasons for seeking this position? (150 words or less)

My unique experiences and background have prepared me for the task of fairly and justly
discharging the duties and responsibilities associated with being an appellate judge. I strongly
believe judicial service is one of the most important forms of service to the legal profession and
the community as a whole. My career is built on a foundation of leadership, integrity and
helping others. I believe that this is the right position at the right time in my career where I can
use my talents and skills to provide service to my community at the highest level. I believe that I
would be an asset to the bench based on my extensive work as a litigator, bar leader, executive

and mentor.

36. State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro
bono service throughout your time as a licensed attorney. (150 words or less)

My current responsibilities include supervising TBA’s work with Access to Justice. TBA has
been a proud partner with several leading local, state and national organizations over the years.
We work collaboratively with agencies that provide services to the community so that when
there is a flood, tornado pandemic or other emergency, people have access to information and
can reach attorneys to help them during some of the most turbulent times in their lives. I am
fortunate that in my current role as Executive Director, I am able to work with our members,
courts, local leaders to advocate for equal justice including additional funding for the legal
services organizations. In my 21 years as a licensed attorney, I have taken on pro bono cases,
participated in legal clinics and panels, served on boards that provided opportunities for direct
and indirect service to the community and contributed financially to legal aid organizations.

%

37. Describe the judgeship you seek (i.e. geographic area, types of cases, number of judges,
etc. and explain how your selection would impact the court. (150 words or less)

The judgeship is for the Tennessee Court of Appeals — Middle Grand Division. The Court of
Appeals hears appeals in civil cases from trial courts and certain state boards and commissions.
The court has 12 members who sit in panels of three. All decisions made by the Court of Appeals
may be appealed, by permission, to the Tennessee Supreme Court. The current vacancy replaces
Judge Richard H. Dinkins who has served on the court since 2008. I believe my unique
perspective, significant legal and practical experiences as an attorney and as a bar leader would

provide an important lens and enhance the already diverse backgrounds currently on the court.
h

38.  Describe your participation in community services or organizations, and what community
involvement you intend to have if you are appointed judge? (250 words or less)
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Service is key to my growth and development as an attorney and, if appointed, it would remain
integral to my professional work. Looking at my career, I have dedicated a large number of
volunteer hours to working with bar associations, advocating for the legal profession and
mentoring law students and young lawyers. Iam proud of my bar work and the service it has
allowed me to provide through community projects, educational and training opportunities and
professional development. I also routinely speak on panels for law students and provide advice
on how to navigate the legal profession. Another one of my passions is helping families who are
struggling with aging family members and caregiving. I had the privilege of serving as a
caregiver for my father very early in my career and channeled that energy after he passed into
working with the Council on Aging of Greater Nashville (now known as “AgeWell Tennessee™)
so that I could work on solutions to help older adults and caregivers like me. I served for several
years on the board and as president for two years. [ am still a big advocate and supporter of their
work. If appointed to this judgeship and it is appropriate, I will continue to support issues
affecting families and caregivers, as well as my mentoring efforts, bar service, and speaking
engagements including serving on panels for law student associations.

—___H—%

39.  Describe life experiences, personal involvements, or talents that you have that you feel
will be of assistance to the Council in evaluating and understanding your candidacy for
this judicial position. (250 words or less)

The key to understanding who I am as a person and who I would be as a judge is found by
examining my professional and service life. I have represented individuals in small claims
matters, immigration petitions, large and medium sized corporations in commercial and
employment litigation and arbitrations. I learned a completely new practice arca—immigration
law—in order transform my practice, develop business and lead a small team. After 12 years of
service and making partner at one firm, I later became a shareholder in one of the largest labor
and employment law firms in the world. While growing in my practice, I also served and
continue to serve in significant roles in several legal and civic organizations both locally and
nationally while also finding time to mentor and support law students across the state. In my
current role, I lead a bar association with over 12,000 members and manage the agenda, budget,
strategic plan and staff of 20 employees, advocating daily for the support of legal services,
indigent representation funding, wellness and supporting the agenda of the TBA President and
the Board of Governors. At every stage of my career I have adapted and exceled at the tasks in
front of me while maintaining respect for our legal profession and processes. I hope the Council
views my work ethic, temperament, discipline and tenacity as assets to the bench. I welcome the

opportunity to serve.
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40. Will you uphold the law even if you disagree with the substance of the law (e.g., statute
or rule) at issue? Give an example from your experience as a licensed attorney that
supports your response to this question. (250 words or less)

Yes. Practicing labor and employment law provided me with many opportunities to evaluate
matters involving conduct that I may have subjectively disagreed with, but, objectively, based on
the law, was not actionable or unlawful. My role as an attorney in discrimination cases required
that I put my personal views aside and effectively represent the interests of my clients in
accordance with the law. This practice also required the delicate counseling of clients regarding
legal rights and responsibilities in matters where the emotional bandwidth of parties is strained.
My job was to represent the best interests of my clients and to argue the law in every case. |
always advocated vigorously regardless of any personal opinion because the rule of law is the
cornerstone of our legal system. As a current example, the TBA actively lobbies on behalf of its
members and routinely comments on legislation or Tennessee Supreme Court Orders based on
recommendations of TBA’s practice group sections as approved by the board. My personal
views do not factor into TBA’s advocacy work because my job is to represent the interests of
our members and execute on decisions of the board. Based on my background, broad litigation
practice and current non-partisan advocacy work on behalf of the TBA, I am fully capable of
upholding the law regardless of personal opinions on the substance of the law.

_—__H%-——————_l
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REFERENCES

41, List five (5) persons, and their current positions and contact information, who would
recommend you for the judicial position for which you are applying. Please list at least
two persons who are not lawyers. Please note that the Council or someone on its behalf
may contact these persons regarding your application.

A. Luther Wright, Jr., Attorney, Ogletree, Deakins, _ Nashville,
37219, [

B. Jennifer Robinson, Attorney and Former Nashville Office Managing Shareholder, Littler JJjJ}

-ashville TN 37219. Telephone:_

C. Russell Morgan, Attorney, Bradley, _Nashville, TN 37203. Telephone:

D. Stephen Barnett, Rear Admiral, U.S. Navy (Commander, Navy Region Southwest)-

B Dicco. CA 92132, Telephone: | N

E. Grace Sutherland Smith, Executive Director, Age Well Middle Tennessee_

B Nashvilie, TN 37215. Telephone: [ NG
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Read, and if you agree to the provisions, sign the following:

I have read the foregoing questions and have answered them in good faith and as completely as my
records and recollections permit. 1 hereby agree to be considered for nomination to the Governor for the
office of Judge of the [Court] Court of Appeals — Middle Section of Tennessee, and if appointed by the
Governor and confirmed, if applicable, under Article VI, Section 3 of the Tennessee Constitution, agree
to serve that office. In the event any changes occur between the time this application is filed and the
public hearing, I hereby agree to file an amended application with the Administrative Office of the Courts
for distribution to the Council members.

I understand that the information provided in this application shall be open to public inspection upon
filing with the Administrative Office of the Courts and that the Council may publicize the names of
persons who apply for nomination and the names of those persons the Council nominates to the Governor
for the judicial vacancy in question.

Dated: {(‘ L?t-um‘v; :?‘?’ , 2000 . ("‘1

[ Y
010 e f‘ s

/ Signature

When completed, return this application to Ceesha Lofton, Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219,
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THE GOVERNOR’S COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 UNION STREET, SUITE 600
NASHVILLE CITY CENTER
NASHVILLE, TN 37219

TENNESSEE BOARD OF PROFESSIONAL RESPONSIBILITY
TENNESSEE BOARD OF JuDICIAL CONDUCT
AND OTHER LICENSING BOARDS

WAIVER OF CONFIDENTIALITY

[ hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. I
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

Please identify other licensing boards that have

Joycelyn A. Stevenson issued you a license, including the state issuing
Type or Print Name the license and the license number.,
N Q District of Columbia - 994098
(] )
A0 l_ﬂ LA, }lﬂl v /) £ ;.1_!1,41)).‘0“ :
Signature

2103|2029

Date l

021710
BPR #
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ournal of Entertainment Law & Pi aclice

Winter, 2001
Stodent Notes

*53 CHANGES IN THE TICKET DISTRIBUTION INDUSTRY: IS THIS THE BEGINNING OF THE END
FOR TICKETMASTER?

Joycelyn Stevenson

Copyright () 2001 by Vanderbilt Journal of Enterlainment Law & Practice; Joycelyn Stevenson

The music industry, born and sustained by its consumers, has been less than “consumer-friendly” over the
years. The burgeoning electronic ticket distribution industry pravides a perfect example of a domain that has
created a conflict between consumer choice and industry standards. While technological improvements have al-
lowed for important developments in ticket sales and distribution, inereased prices and massive service charges
have tempered newfound convenience with added frustration. A prime target for complaints, the so-called
“Ticketmaster monopoly” routinely draws the ire of not only consumers, who bear the burden of non-

competition in the form of high prices, but also the enterainers themselves, who continue to lose control over
the production of their concetts.

Ticketmaster's size makes it an easy, if not an appropriate, target, Currently, Ticketmaster is by far the top
distributor of concert tickets in the country, serving approximately eighty-five percent of the largest venues in
the United States. [FN1] #54 Tt maintains its dominance primerily thtough “exclusive dealing” agreements with
stich venues, where it also installs servers and terminals, adding to its apparent ubiquity, [FN2] Tn all, the ticket-

ing giant has twenty-four call centers, 3400 points of distribution, and can claim per-quarter revenues near $60
million for its onlive units alone. [FN3]

This Note aims to explore the legal undeypinnings of consumer fiustration with Ticketmaster and the rest of
the ticket distribution industry as it moves into the electronic age. First, this Note introduces Ticketmaster and
examines its use of exclusive dealing agreements with local venues. 1t then discusses the relevant federal anti-
trust statutes alfecting the industry and the market in which distributors operate. It also analyzes the role exclus-
ive dealing agreements play in stifling competition. Next, this Note discusses the challen
economic—to the industry's most visible member. It then discusses Ticketmaster as
petition in light of some of the new competitors that have entered the marketplac

Ticketmaster as the aggressor in recent lawsuits against potential competitors and a

ddresses the competing val-
ues of short-term price decreases versus a more long-term gonsumer-friendly market, Lastly, it summarizes the
challenges facing the ticket distribution industry and r

ecommends possible avenues for a compromise beneficial
to all sides of the debate,

ges—both legal and
a possible product of com-
e. Finally, this Note shows

THE BIRTH OF TICKETMASTER

The first major ticket distribution company in the United States was New York based Ticketron (also known
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as Ticket Reservation Systems), which handled tickets for about one hundred large venues. [FN4] Ticketron in-
troduced the oplion of buying tickets at a local outlet instead of at the box office. [FN3] A household name in
the late 1970'%, Ticketroa soon encountered great difficultics in the market. [FN6] When consumers purchased
tickets, they could not be sure exactly where the seats they purchased were located because they were only al-
lowed to purchase the “best available seal,” instead of purchasing n specific seat they wanted. [FN7] In addition,
“the best seats often were available only through the box office,” which made it cumbersome for consumers to
refrieve seats to the most populat events via Ticketron, [FN8]

During Ticketron's prominence, Ticketmaster was virtually unkaown, When the foriner began lo falter in the
market, however, Ticketmaster purchased its competitor and went about trying to refine its business model.
Leading the charge wus Fred Rosen, who took control of the company in 1982, [FN9] and immediately began to
improve the ticket distribution system pioneered by Ticketron. [FN10] Some of the clan ges introduced incluyded
a heavier emphasis on concert promotion rather than spotting events, and a dramatic increase in the $1 service
charge that Ticketron had originally charged for its tickets, [FN11] Ticketmaster executives also invented a
profit-sharing scheme whereby event venues received a piece of the service charge, levied against consumers.
[FN12] Critics likened this scheme to a form of “kickbacks;” supporters hailed the payments as a form of royal-
tics on an invesiment. [FN13] Venues, on the other hand, were almost universally behind Ticketmaster's innov-
ative and creative entry into a previously unuiilized market, [FN14] As Ticketinaster poured millions into devel-
oping its distribution system, other companiss gradually found themselves unable to compete. [FN15]

The perceplions of Ticketmaster as a monopolistic entity grew out of the takeover of Ticketron and the ex-
clusive deals that emerged. Though the United States Justice Department approved Tickelmaster's request to
purchase Ticketron, some critics insisted the merger was illegal. [FN16] With only one major player in the ticket
distribution game in (he carly 1990', they argned, it was unlikely that service fees would decrease for many
years to come--a belief that hes proven true, [FN17] Ticketmaster currently “sells tickets for eighty-five percent
of the largest venues in the United States.” [FN18] The company's relationship with these venues arose out of
exclusive dealing agreements, whereby a venue agrees to allow Ticketmaster—and only Ticketmaster—to dis-
tribute tickets fo its events. These contracts usually last around five to seven years, depending on the circum-
stances. [FN19] Not only does the company give venues a portion of the service fees it charges, it also provides
venues with “servers, terminals and other equipment which can be useful in distributing tickets to consumers.”
{FN20]

Ticketmaster's fees and exclusive deals ‘with venues have sparked a debate about the extent to which the
ticket distribution industry can be considerad competitive. [FN21] The company's reputation also has sparked a
large amount of litigation, though investigations arising under federal antitrust law have routinely failed to find
proof behind allegations regarding the company's alleged monopolistic hold over competition.

*55 FEDERAL ANTITRUST STATUTES

Anti-competitive claims brought against businesses have historically arisen under §1 or §2 [FN22] of the
Sherman Act. [FN23] As one commentator noted, “Anlitrust laws in general, and the Sherman Act in particular,
are the Magna Carta of fiee enterprise ... the freedom guaranteed each and every business is the freedom to com-
pete.” [FN24] The Supreme Court also announced the purpose of the Sherman Act in Apex Hosiery v, Leader:

The end sought was the prevention of restraints to fiee competition in business and commercial trans-
actions, which tended 1o restrict production, raise prices or otherwise control the market to the detriment
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of purchasers or consumers of goods and services, all of which had come to be regarded as a special Form
of public injury. [FN25]

Price predation has been a part of the antitcust debate for the last twenty years, [FIN26] The classic exaniple
of a predator is an entity “of such unequalled size and financlal strength that [could use] a drastic cut in price ...
[to] eliminate a smaller competitor ... and recoup its losses in that local market.” [FN27] Any corporation's pos-
sible predatory practices should be analyzed under the Sherman Act, which then necessarily entails an inquiry
into the relevant tnarket for indications of relative market power.

THE SHERMAN ACT

Section 1

Section I of the Sherman Act states that “every contract, combination ... or conspiracy in restraint of trade
among the several States is illegal.” [FN28] To prevail under a §1 claim, the plaintiff must prove not only the re-
quisite concerled action, but also that the conduct resulted in a restraint of irade. {FN29] There has been rigorous
debate as to how much of a restraint is necessary for a violation. Clearly, however, §1 does not cover actions by
single entities due to the “conceried activities” language in the statute. Thus, market dominance alone is not
enough to infer that an entity is engaged in monopolistic practices. {FN30] Rather, viofations occur as a result of
activity between two or more entities acting together with a single purpese which negatively affects trage.

[FN31] Evidence must “tend to exclude the possibility that the alleged conspirators acted independently,”
[FN32]

With whom could Ticketmaster conspire in order to be in violation of §1 of the Act? Three possibilities ex-
ist. (1) competitors, (Z) promoters, or (3} venues. The first two possibilities are highly unlikely because neither
group stands to gain from Ticketmaster's practices, and both have been leaders in the fight against the company,
Thus, collusion with the venues seems most likely, due to the exclusive dealing arrangements through which
Ticketmaster offers software and services in exchange for the exclusive rights to sell tickets. There has been no
evidence, however, that concert vepues have in any way conspired with Ticketmaster to cheat consumers,

Mareover, Ticketmaster's actions with respect to venues probably do not run afoul of §1 because the exclus-
ive dealing arrangements ave not part of a “conspiracy” to restrain trade. When Ticketmaster acquired Ticketron,
it became the only full-service ticket distribution entity in the market, and many venues felt they lacked viable
alternatives at the time they decided to enter into these agreements. Collusion and conspiracy o restrain irade
were haedly the aims of the venues, which had a motive to enter the agreements entirely separate from Tickei-
master's. True, the venues also were inlerested in the exclusive agreements because of the benefits they would
receive. But vendors ate not necessarily concerned with whoin they have exclusive agreements or what the other

side might hope to achieve; they simply contract with distributors that give them the best deal. Therefore, §1
claims simply <o not apply ix such a case.

Section 2
Section 2 of the Sherman Act prohibits actual and attempted monopolization by a single entity. [FN33] The

Supreme Court has defined the offense of unlawtul monopolization under §2 as having two elements: Y(1) the
possession of monopoly power (i.e., the power ta control prices or exclude competition in a relevant market);
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and *56 (2) an element of deliberateness (i.e., the willfl acquisition or maintenance of that power as distin-
guished from growth or development as a consequence of a superior product, business acumen, or historic acci-
den().” [EN34] Simplified, the two elements can be viewed as an inquiry into both market dominance and the
conduct establishing it. In order to demonstrate attempted monopolization, a plaintiff must prove: “(1) a specific
intent to movopolize; (2) predatory or anti-competitive conduct; and (3) a dangerous probability of success in
achieving monopoly power.” [FN35]

Nevertheless, opinions diverge when il comes to deciding how and when mongpolies form. [FN36] One side
of the debate focuses on the disparity of power between large, dominant firms and their smaller competitors.
[FN37] This side argues that the dominant-firm setling lacks the creative process necessary to drive competition.
[FN38&} As onc commentator notes, “Small firms must endure extreme degrees of pressure and risk, while the
dominant firm faces only light pressure.” [FN39] However, another sclhioo) of thought believes that “monopolies
do not in fact exist [and that] ... any high market shares merely embody efficiency.” [FN40] Dominance accusa-
tions are viewed as justifying superior efficiency by the accused. [FN41]

This “efficiency school” has been successtul in blacking many §2 actions since Lthe middle of the 1970's,
[FN42] and could explain Ticketmaster's continued dominance. The successes of Ticketmaster may mercly stem
from business efficiency and the idea that success comes to those who produce the best product. Based on the
test set forth in §2, it is arguable whelher or not Ticketmaster intended to monopolize the concert ticket distribu-
tion industry. Most critics believe that the lack of competition over the last ten years is a testimony to Ticket-
master's monopolization. However, it is muach more |ikely that Ticketmaster offered consumers a better alternat-
ive through improved electronic ticketing access, Viewed this way, while they do prevent other companies from
providing ticket distribution services at certain venues, exclusive dealing agreements are not per se anticompelit-
e,

Nevertheless, in order to investigate claims of monopolistic action, courts have consistently studied the rel-
evant market in which alleged monopolies operate. Only through determining the relevant product and geo-
graphic markets in which a company operates can courts measure the market power of dominant fioms in rela-
tion to smaller competitors, and thus make realistic determinations of monopolistic power,

Relevant Market

“The relevant market is the area of effective competition within which the defendant conducts business.”
(FN43} This market is usually defined in terms of products or geographic region. [FN44] A product market ana-
Lysis examines possible substitutes for the product and whether competitors have been excluded from the mar-
ket. [FN45] Geographic market analysis, however, looks atl the “area in which the seller aperates and to which
the purchaser can practicably turn for supplies or services.” [FN46] It is against both of these markets that Tick-
etimaster's power should be assessed.

The Supreme Court articulated the standard for determining the relevant product market in United States v
E.L du Pont de Nemours & Co, [FN47] There, the court faced the issue of whether, if cellophane and other
wrapping materials were neither fungible nor priced similarly, the market for other wrappings could be con-
sidered distinct from the cellopbane market. [FN48) The court held that because the facts established that
“cellophane was functionally interchangeable with other flexible packaging malerials, there was no cellophane
market separate and distinct from other flexible packaging materials,” making it less likely that a monopoly was
at work. [FN49] The Court also took into account other factors, such s price of services, use, and quality, in de-
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tesmining if there was a §2 violation. [FN50]

Similarly, in i ing C 5, [IN51] the Supreme Court de-
termined that “the relevant market was specifically the promotion of championship boxing rattier than all profes-
sional boxing events,” [FN52] The Court believed that “non-championship fights are not reusonably inter-
changeable for the same purpose as championship contests and there exists a separate identifiable market for
championship boxing contests.” [FN53] More recently the same reasoning was applied in NCAA v. Board of
Regents of University of Oklahoma, in which the Supreme Court found that “intercollegiate football telecasts
constitute a separate market because they generate an audience uniquely allractive fo advertisers,” and
“competitors are unable {o offer programming that can attract a similar audience.” [FN54)

Unlike the dichotomy between “championship boxing™ and all “professional boxing,” the distinctions
belween concert tickets, sports tickets, and theater tickel&*57 is not clear when debating possible monopoliza-
tion in the ticketing industry. Ticket distribution companies primarily compete by soliciting exclusive agree-
ments to disttibute all types of tickets for particular venues, Thase who argue that Ticketmaster's product market
should be limited to those exclusive agreements with concert venues do so because this is where Ticketmaster
gamers most of its income. [FN55] The premise is that Ticketmaster has targeted large venues that have
products for which an inelastic demand exists, comprised of people who go to certain events no matter the cost.
In other words, if only thirty venues can handle the conceris everyone wants to see, and Ticketmaster has ex-
clusive deals with twenty-five of them, it is effectively closing off the possibility of competition. This reasoning

explains why defining the precise product market to which Ticketmaster caters is critical to determine if Ticket-
master has engaged in monopolistic behavior,

Critics of Ticketmaster have characterized its relevant market as o small, regional one consisting only of
tickeling services to concerts. Ticketmaster, on the other hand, has pushed for o broader market consideration,
given that it sells tickets o all kinds of events outside of the concert category. One could argue (hat the concert
ticket industry is not interchangeable with that for sporting events and other forms of entertainment, and there-
fore a separate, identifiable markel exists, Ticketmaster's characterization of its product market as a broad one, i
accepted, lessens the Jikelihood that it would be considered a monopoly. Accordingly, Ticketmaster has argued
that its product market encompasses “all tickets sold for entertainment events in the United States.” [FN56]
Thus, any effect Ticketinaster has on concert ticketing is small when compared to other events where consumers
purchase tickets directly from the venue itself or even a competitor. For instance, even if the relevant product

market is characterized as enfertainment events held at stadiums, arenas, and auditoriums, Ticketmaster's market
share is only thirty-seven percent. [I'N57]

An alternative analysis involves examining a relevant geographic market, Geographic market is the “area in
which the seller operates, and to which the purchaser can practicably turn for supplies.” [FN58] The court in
i i held that it is “appropriate to limit the relevant geo-
graphic market to the area which the defendant sought to appropriate to itself [FN59] As a result, some argue
that Ticketmaster's geographic market is local because it is on the local level that Ticketmaster finds competitors
trying to break its exclusive arrangements with venues. However, one could also contend that Ticketmaster isa
national enterprise that operates throughout the United States. Moreover, as the Supreme Court stated in Brown
Shee Co. v, United States, the geographic market selected must “both carrespond to the commercial realitics of
the industry and be economically significant.” [FNG0] Ticketmaster's renlity is that it serves countless venues
and consumers nationwide, Given the caliber of the services offered by Ticketmaster, it seems unrealistic to la-
bel its geographic market as merely local solely because compelitors liave only been able to compete on that
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level. The purpose of competition is to have other entities rise to the level of the industry leader in order to give
consumers more efficient and effective allematives.

Once courts define the relevant market, monopolistic power must then be proven, [FN61] The Supreme
Court has determined that a party has monopoly power if it has “a power of controlling price or unreasonably re-
stricting competition.” [FN62] Monopoly power usually involves even more than “extraordinary commercial
success.” [FN63] It involves “the use of means which [make] it impossible for other persous to engage in fair
compedtition.” [FN64)]

Nevertheless, the defendant's market share can be a factor in inferring a monopoly. Also, even if a com-
pany's market share is less than seventy-five percent, if there are significant barriers to market enlry, courts can
still find a monopoly.

It has long been argued that exclusive desling arrangements are a bartier to entry because they necessarily
prevent compelitors from gaining a share of the market. [FNG5] Such agreements alow a venue to majntain a
business relationship with only one particular ticket distributor for the entire period set forth in the contract, But
these agreements are a vital feature of the current *58 ticket distribution system because they minimize the risk
of conducting business in uncertain markets. [FNG66] In addition, they reduce transaction costs, as venues and
distributors can avoid needless negotiations of separate contracts for separate ventures. [FN67)

Still, exclusive dealing agreements remain subject to antitrust law, and hence must be analyzed under both
the Sherman and Clayton Acts, [FNG8] As a basic matter, selling a product on the condition that the purchaser
cannot purchase or associale with a competing product is not permitted if the restriction negatively affects com-
petition. [FN69] In Unifed States Healtheare v, Healthsource Ing,, the First Circuit Court of Appenls found that
“la]n exclusive arrangement may foreclose so much of the available *59 aupply or ouflet capacity that existing
competitors or aew enirants may be limited or excluded _. [reinforcing] market power and [raising] prices for
consumers.” [FN70]

When suppliers can only transact with one distributor, other distributors are foreclosed from transacting with
these specific suppliers. Accordingly, if one distributor monopolizes the big suppliers in the industry, this ex-
clusive distributor is virtually untouchable. [FN71]

The Supreme Court first addressed the legality of exclusive dealing arrangements in Standarcd Qil Co. v,
United States. [FN72] There, the Court used a “quantitative substantiality” test to decide the validity of such
agreements. The Court found that the effects on commerce could show the likelihood that the defendant would
stiffe competition. [FN73] Oddly, the Court failed to take into account the number and steength of olher compet-
ifors or barriers to entry in that case. [FN74] However, the Court did abstractly analyze the number of competit-
ors and entry barriers that can arise out of exclusive dealings. [FN75] This focus was illustrated when the Su-
preme Court held:

In evaluating the substantiality of the market foreclosure in any given case, the court reasoned that it
is necessary to weigh the probable effect of the contract on the relevant area of effective competition, tak-
ing into account the strength of the parties, the proportionate volume of commerce involved and the prob-
able immediate and fiture effects which preemption of that share of the market might have on effect com-
petition therein, [FN76]

Theretore, precedent shows that in deciding the validity of exclusive dealing arrangements, courts will focus
on the relevant market of the accused entity because anti-competiliveness can only be measured against the spe-
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cific market in which the entity is competing, [FN77] Put another way, if the entity is not competing in a partic-
ular market, then obviously it is not exerting a monopolistic hold in that market, Rather, “the relevant market is
the area of competition within which the defendant conducts business.” [FN78]

Defining refevant market becomes even more essential when formal charges have been filed against a com-
pany. [FN79] This bias is reflected in the beliet that “market definition is intended to determine whether com-
petitors have been foreclosed unreasonably such that other firms in the same market do not have the ability to
keep the dominant firm from raising prices to supercompetitive levels,” [FN80] Given the structure of the tickel-
ing industry and Ticketmaster's position therein, what began as criticism has predictably resulted in formal alleg-
atians of monopolization being brought againsi the company not only by consumers, but by artisis as well.

TICKETMASTER UNDER FIRE: ALLEGATIONS OF MONOPOLIZATION

Despite Ticketmaster's success, charges of monopolistic behavior have been an almost constant cloud over
the compaoy. Sources estimate that “in the post-Ticketron era, for overy dollar of service fee increase passed
aloag to consumers, seventy-five cents goes to Ticketmaster.” [FN21] Some ticket buyers have argued that Tick-
etmaster “squashed any way of getting around service fees” by convincing venues not to open their windows the

day shows go on sale. [FN82] Other crilicism has come from concert artists, the very groups for whom the tick-
ets are sold.

THE PEARL JAM FACTOR

On May 6, 1999, the band Pearl Jam filed 2 memorandum with the United States Department of Justice al-
leging that Ticketmaster's business praciices amounied io anti-compelitive, monopolistic gction in violation ot
the Sherman Act. [FN83] Pear] Jam argued that Ticketmaster's overwhelming share of the ticket distribution
market robbed consumers of free markei choice. [FNB4] The band alzo asserted that the company prevented

them from using other distributors because of its exclusive dealing arrangements with nearly all of the major
venues in the United States. [FN§5]

The dispute began with Pearl Jam's Summer Tour in 1993, when the band requested that Ticketmaster list its
service fee separalsly on the ticket so that customers would know what the band was actually charging, [FN86]
Pearl Jam also tried to distribute tickets on their own, but ultimalely failed because their promoter could not cir-
cumvent Ticketmaster's exclusive distribution agreements. [FN87] Unable to compromise privately, on June 30,
1994, Pearl Jam and Ticketmaster representatives testified before a subconmittee of the House Committee on
Government Operations. [FNB8] As a result of the ensuing debate, Representative John Dingel (D-Mich) pro-
posed a bill “requiring tickel distributors to disclose the fee they add to the price of each ticket.” [FN89] The bill
eventually died, but Pearl Jam's resentment of Tickelmasier's operation did not. Years of small, non-
Ticketmaster venue touring were followed by a brief period where the band *60 simply ceased playing live con-
certs entirely. Finally, Pearl Jam had enough and filed its action with the Department of Justice.

The D.O.J, investigation centered on the service fee that Ticketmaster divides among the major venues and
promotion firms and the exclusive contracts with the venues. [FNS0] In analyzing whether ot not Ticketmaster
constituted a monopoly by virtue of these practices, the Department of Justice used §2 of the Sherman Act as its
reference point, [FN91] The Department found that to prove a violation of §2, [FN92] “the complainant must
show that the firm possess monopoly power in a relevant market and thal it willfully holds that power.” [FN93}
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In addition to market share, some other factors that the D.O.J. analyzed included: “a decline in market share
over time, testimony that the market was very competitive, a dominant firm's decision to lower its price in an el-
fort to hold its market share, a substantial number of compelitor's entering the market, and high technology and
rescarch costs.” [FNO4)

During the proceedings, it did not matter if Ticketmaster necessarily intended to monopolize the indusiry.
Commentators have stated, “General infent is not an essentjal element of monopolization.” [FN95] Pear! Jam re-
lied on Lurian Bros, & Co, v. FTC, in which the Supreme Court held that agreements that on their face may nol
stifle competition, could still violate §2 of the Act. [FN96] The band claimed that Ticketmaster's dominance left
no alternatives for them to use, causing the band to subsequently cancel its 1994 summer concert tour—-a detri-
ment to the band and to the consumers wanting to see them perform, [FN97] Ultimately, the case boiled down to
a single issue, namely whether Ticketmaster's beliavior was anticompetitive or if the company's rise o domin-
ance in the business was a product of pure competition, {FN98} Pear] Jam suggested, “Ticketmaster acted like a
predator when it reduced its profits in the short term in order to limit the growth of the alternative ticket distribu-
tion services.” [FN99]

In the end, the D.O.J. found no wrongdoing on the part of Ticketmaster, But Ticketmaster's problems did not
end with the D.O.J.'s ruliug.' A group of consumers subsequently filed an action against the compuny alleging
price fixing violations and anticompetitive behavior, Although the case result did not cripple Ticketmaster, it did
mark a pivotal point in the Ticketmaster reign and also may have exposed Ticketmaster's vulnerable spots to the
rest of the world,

CAMPOS V. TICKETMASTER CORPORATION

In Campos v, Ticketmaster Corp,, a group of consumers sued Ticketmaster for damages and injunciive relief
related to anti-competitive business practices. [FN100] The complaint alleged a violation of §1 of the Sherman
Act for “engaging in price fixing with various concert venues and promoters and [for] boycotting the band Pearl
Jam.” [FN101] The complaint also added allegations of “monopolizing or attempting to monopolize the market
for ticket distribution services.” [FN102] Finally, the plaintiffs cited a violation of §7 of the Clayton Act for
Ticketmaster's attempt to acquire jts competitors. [FN103]

The district court held that the plaintiffs lacked standing to sue because they were indirect purchasers in the
market, [FN104] The court reasoned that the venues are the patties in a direct contractual relationship with Tick-
etmaster, not the consumers, and therefore onty the venues would have standing to sue. [FN105] The coutt lastly
held that the consolidated cases were “irproperly venned” and thus dismissed the suit. [FN106)

STANDING

The Supreme Court held in [llingis Brick Co. v. Illinois [FN107] that “only the direct purchaser from a
monaopoly supplier could sue for datages under §4 of the Clayton Act.” Additionally, “indirect purchasers gen-
eralty l[ack standing under the antitrust laws and so canrot bring suits for damages.” [FN108] Thus, in deciding
who has standing to sue, defining a direct purchaser is important in the antitrust analysis, Commentators have
observed that “an indirect purchaser is one who besrs some portion of & monopoly overcharge oaly by virtue of
an antecedent transaction between the monopolist and another independent purchaser ... [and] such indirect pur-
chasers mnay not sue te recover damages for the portion of the avercharge they bear.” [FN109]
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The justification for the dichotomy between a direct and indirect purchaser i3 that a monopoly overcharge
can injure direct purchasers and those who deal derivatively with a monopolist. [FN110] For example, a direct
purchaser could deal directly with a monopolist and in turn pass on the consequences of this relationship (i.e. in-
creased prices) to indirect purchasers (i.e. consumers), Although the indirect puschaser has still been affected by
the mouopolistic power, this is generally considered an example of “incidence analysis,” [FN111] However, if
indirect and direct purchasers both had standing to sue, courts would have to apportion payment of overcharges
between the *61 two types of purchasers. Alternatively, they would have to atlow duplicative recovery—which
the Supreme Court has expressly and continuously rejectedl.

The consumers in Campog claimed that they were in fact direct purchasers of “ticket distribution services”
from Ticketmaster, given that Ticketmaster's service fees are paid directly to the company. [FN112] The Court
of Appeals, however, found billing practices to be indeterminate of purchaser status, holding that “plaintiffs' in-
ability to obtain tickel delivery services in a competitive market is simply the consequence of the antecedent in-
ability of venues to do s0.” [FN113] While performers and entertainers cater to the needs of consumers, the tick-
et distribution industry serves the needs of venues, Moreover, consumers buy the tickets from Ticketmaster only
afler the venues have first bought distribution service. Given (hese facts, the court concluded, “Such derivative
dealing is the essence of indirect purchaser status, and it constitules a bar under the antitrust laws to the

plaintiffs’ svit for damages.” [FN114] Accordingly, the Campos courl dismissed plaintiffs' claims for damages
under §4 of the Clayton Act. [FN115]

But thal holding was far from the end of the case. While consumers canpot sue for damages under §4,
“indirect purchaser status docs not bar the plaintiffs from seeking injunctive relicf under §16 of the Clayton Act”
becauss there is no noed to trace damages when injunctive relief is soughi. [FN116] Consequenily, ihe couri re-
jected Ticketmaster's argument that no antitrust plaintiff can seek injunctive relief unless he also may seek dam-
ages. (FN117] tistead, the courl eld thar the paymeni of service fess by plaintiffs estabiished standing to pur-
sue a claim for injunctive relief and remanded the case based on this holding.

The Court of Appeals lastly addressed the district court finding that pursuant to §12 of the Clayton Act,
Ticketmaster was nol {ransacting business in Georgia, Washington, or Michigan “because it did rot exercise
‘day to day’ costrol over the operations of its subsidiaries located in those districts.” [EN118] The Court of Ap-
peals held that the district court applied the wrong venue standard in the case. Section 12 of the Clayton Act
provides in part, “any suit, action, or proceeding under the antitrust laws against a corporation may be brought
not only in the judicial district whereof it is an inhabitant, but also in any district wherein it may be found or
transacls business.” [FN119] When a parent company is broughi into a svit based on the activities of a subsidi-
ary, the court usuully focuses on “whether the parent exercises sufficient control over its subsidiary ty cause the
parent (o transact business.” If the parent company exercises such control, it is virtually impossible to argue that
the parent is not conducting business in the state where the subsidiary is located. OF particular importance is the
parent cormpany's ability to influence decisions of the subsidiary,

The Campos decision was troubling because it virtally precluded any consumers in the Eighth Circuit from
being able to seek damages from Ticketmaster based on anticompetitive and monopolistic principles, Relying
heavily on the Ilinois Brick indirect purchaser analysis, the Court of Appeals found that the venues, not the con-

sumers, were within the direct chain of purchasing with Ticketmaster, and thus the consumer could not be af-
forded a remedy in this situation,

However, the consumers' relationship with Ticketmaster s not necessarily through the venues. The venue
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does not purchase the tickets from Ticketmaster to sell to the consumer; the consumer purchases tickets directly
through Ticketmaster, In fact, consumers may not even know which venue a particolar concert is in untif they
buy the tickets. In other words, the venues are not true middlemen in the direct/indirect purchasers' sense. Tick-
stimaster, not the venue, bills the service charges directly to the consumer. Moreover, since the venues, under
their contract with Ticketmaster, receive a cut of the service charges on the tickel, they are not merely “passing
along™ costs to the final purchaser.

This point highlights another Raw with the decision. Under the court's reasoning, the venues would have to
bring suil in order to sustain an action for monetary damages. However, it is highly improbable that a venue
would ever bring suit against Tickeimaster when they receive software, servers, and portions of huge service
charges from the company, Thus, cousumers are completely barred from even being able to argue the right to
some form of monetary compensation, while the venues that can sue benefit from not doing so.

Ou January 19, 1999, the U.S. Supreme Courl denjed the consumer's petition for a writ of certiorari from the
United States Court of Appeals for the Bighth Circuit. [FN120] As a result, once again, the merit of whether or
not Ticketmaster exerts a monopolistic stronghold over the ticket distribution industry remained undecided. Of
course, that the Campog decision is troubling does not automatically mean that Ticketmaster is a monopoly. It
may be that Ticketmaster is just another company in the *62 ticket distribution industry vying for a large share
of the market. Even so, consumers should still have the right to challenge these practices and have their concerns
litigated on the merits,

Given the striet governance of the dichotomy between indirect and direct purchasers, however, the issue of
Ticketmaster's power may never be liti gated. The Justice Department could still independently investigate the al-
feged monopolistic behavior of the company, but even this possibilily seems unlikely. Affer all, the consumers
who brought the suit against Ticketmaster alleged that the company's 1991 purchase of Ticketron gave the com-
pany a monopoly, [FN121] Even buck then, critics had echoed such concerns given that there were no other real
competitors iu the industry, and that the acquisition would allow Ticketmaster to dominate the ticket distribution
industry. But the D.O.J. approved the purchase nonetheless, Given that the Justice Department was aware of the
potential domination of the company when it approved Ticketron's acquisition, it is unlikely that the D.Q.J.
would be moved today (v declare the company a monopoly. But almost nine years after the D.0.J. hearings, it
remains necessary to at least discuss whether competition exists to support the argument that Ticketnaster's
dominance is more a product of the market than & pure monopoly.

Most crities of Ticketmaster argue that the company's practices meet §2 of the Sherman Act criteria for
monopolization or attempted monopolization. They argue that Ticketmaster has acquired and maintained its
power through deliberale anticompetitive conduct. It may be more realistic, however, to suggest that Ticketmas-
ter is a product of the market, not the illegal dominator of it. In other words, if one looks at the new companies
poised to challenge Ticketmaster, it becomes clear thal Ticketmaster's rise and ten-year reign on top is a product
of competitive market forces, not necessarily anti-competition.

Inquiries into Ticketmaster's continued domination of the ticket-distribution industry must also be sensitive
to the critical developments within that industry. Many of these new changes are due to the Intetnet. Mote pro-
molers, and even some venues, are viewing the web ag an untapped channel through which o sell tickets to con-
sumers. [FN122] Commentators suggest that, “now that ticketing companies are emerging to meet their needs
with different business strategies, competition is back in the ticketing industry.” [FN123)
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To ail, several new and old entities have the potential to give consumers viable alternatives to Ticketmaster's
alleged monopoly. [FN124] These entities also further advance the argumenis that only in certain conditions wiil
a suit against a dominant firm prove successful. [FN125] In order to illustrate Ticketmaster as a mere product of

competition, onc must exaniue soie of the potential market threats to Ticketmaster's dominance, in the wake of
allegations of monopolization.

COMPETITORS

TICKETWER

TicketWeb proclaims ilself 2s a “proconsumer™ company that “exploits the efficiencies of the Web and com-
puterized voive-mail lo reduce setvice charges.” [FN126] For the last three years, the company has promoted it-
self as an alternative to Ticketmaster, and successfully secured large-scale events at the Louvre, Wimbledon,
and Premier Parks, [FN127] One year after Pearl Jam weut head-to-head against Ticketmaster, the CEO of Tick-
etWeb decided to “kill service charges using the web. [FN128] The strategy of the company is to go after
“nightclubs, film festivals, performing aris centers”—virtually any place where “anti-monopoly sentiment and
regional distinctions make it more difficult for Ticketmaster to infiltrate.” [FN129] TicketWeb has even ven-
tured (0 South Afiica, landing a deal with the 30,000-seat Dome in Johannesburg. [FN130] As a result, the com-
pany netted $4.5 million in 1999 ticket sales and is expected to jump to $22 million at the end of 2000. [FN131)

But TicketWeb is no longer exactly a competitive threat to Ticketm
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, wiich announced on May 30,
2000, that it is acquiring TicketWeb for about $35 million in stock, (FN132] TicketWeb will keep its website
and caslomers will be able to link to tho company's site through Ticketnastei's webpage. lu the end, TickeiWeb

will receive much maore exposure for smaller-scaled events, while Ticketmaster increases in dominance in the in-
dustry.

TICKETS.COM

In Jurie 1996, a Connecticut-based ticketing software company, Hill Arts and Entertainment purchased nine
ticketing companies and created “Tickets.com,” [FN133] This new entity in turn acquired two types of compan-
ies: “software-licensing firins and ticketing distributors.” [FN134] Like Ticketmaster, Tickets.com offers venues
hardware and software, and charges high services charges for its tickets.*63 In June of 1999, the company filed
to go public, positioning itself as “Ticketmaster's first competitor with any real musele.” [FN135] The Company
has a websile offering links to artists and events. If one searches for a patlicular entertainer, not only will e or
she get information on the artist, but if the company is not handling the shows personally, the consumer will also
get links to brokers that have the arlist's tickets and the ficketers that sell the tickets—“even if it's the competi-
tion.” [FN136]

With the launch. of its Virtual Wristband service, Tickets.com now offers another alternative for consuiners.
[FN137] Under the program, consumers who register for hot ticket events during a window periad are assigned
numbers and given seat selections through a lottery system. [FN138] At present, it is impossible to predict what

impact such an innovation will have on the industry, but it should be recalled that it was only through such types
of innavations that Ticketmaster became the dominant player it is today.
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SFX ENTERTAINMENT

SEX is probably in the best position to tackle Ticketmaster's power. The new concert-business conglomerate
“threatens to transform the $1.3 billion livemusic industry.” [FN139] It is the first nationwide concert promoter.
Last year, SFX began buying a handful of the best-run, most powerful independent concert promotion compan-
ies, and it now controls forty-two major concert venues and more than one hundred clubs and theaters. [FN140]
SFX bas also purchased several concert sites in the New England area, furthering ramors that it is setting the
stage 10 take over all concert events, [FN14]]

Tickeling is another arena in which SFX is trying to make a dent. While Ticketmaster has overshadowed
many of the smaller, unfamiliar ticket distributors, SFX may prove more of an adversary, SFX acquired the
campany, “Contemporary Group,” which operates its own regional ticketing operation. {FIN142] Insiders at SFX
have alluded to plans to directly challenge Ticketmaster's operation.

Interestingly, SFX is coming under fire in moch the same way as Ticketmaster. SFX has been accused of try-
ing to dominate not only the ticket distribution industry, but also the concert industry us a whole. Of particular
concern to industry observers is SFX's alignment with the Marquee Group. [FN143) The current head of SFX,
Robert Sillerman, is also chairman of Marquee, “a New York based agency that brokers corporate sponsorship
deals for arenas.” [FN144] Big sponsorship typically delivers blocks of seats to big companies who pay for logo
placement. As a result, average ticket buyers lose out in many of the best seats.

SFX hopes to become a “vertically integrated” company, with the capability “to produce shows, book tours,
manage and book artists, cut deals on its purchases of concession goods and other supplies, and lastly sell tick-
ets.” [FN145] The company has the potential of being a one-stop shopping conglomerate. On February 29, 2000,
Clear Channel Communications Tnc. acquived SFX Entertainment Inc. [FNT146] Through this deal, Clear Chan-
nel will own radio stations, outdoor advertising properties, and live entertaintent venues in more than half of
the top fifty U.S. markets. [FN147] Clear Channel, the world's largest billboard company, aiso owns 400 radioc
stations in one hundred markets in the United States and Puerto Rico. [FN148}

When CEO Sillerman was asked if Ticketmaster should be worried, he replied that SFX has invested a large
amount of capital development in the ticketing business. [FN149] Sillerman also noted that Ticketmaster has had
the benefit of relatively sparse competition over the past few years. [FN150] Insiders argue that it will take at
least a year for the savings of SEX to trickle down to the consumer, if and when it decides to tackle Ticketmas-
ter's dominance. [FN151] But with $1.3 billion spent by consumers in North America alone on concert tickets in
1999, the savings may be worth the wait.

OTHER SMALL COMPANIES

There are other smaller companies that have not reached the level of SFX, but nonetheless remain key to the
debate on the market power of ticket distribution agencies. One of these caompanies is BASS Corporation. BASS
is a San Francisco Bay area vendor that handled the ticketing for Billy Graham Presents. [FN152] In 1986,
BASS was the dominant computerized ticketing service ia Northern California. [FN153] The company entered
into a licensing agreement with Ticketmaster, which allowed BASS to use Ticketimaster's computer system and
its name in advertising, [EN154] Ticketmaster also aflocated the Northern market exclusively to BASS, [FN155]

Another small company is ETM, the company Pearl Jam turned to durcing its battle with Ticketmaster in
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1994. [FN136] “ETM builds interactive kiosks in grocery stores where consumers can buy tickets that carry a
fraction of Ticketmaster's service charge.” [FN157] The company *64 operates in fourteen major markets with
exclusive contracts with ten major-league sports teams. [FN] 58]

fannch.com and CuitureFinder.com are two more web-based companies offering information about artists as
well as tickets to consumers at lower prices. Launch.com is a music website offering news about bands, inter-
views, videos, etc. [FN159] The company is contemplating selling tickets onkine {o the already popular base it
has established, Similarly, CultureFinder.com is a websile that offers a database of listings for various events,

[EN160] Plug in the name of an event or city, and CultureFinder calls the venue and reserves tickets for the con-
sttmer at the box office. [FN161]

THE FUTURE OF TICKETMASTER

The foregoing companies make up the short list of competitors that have the potentisl to threaten Ticketmas-
ler's dominance. Many are in the position similar to that of Ticketmaster years ago when Ticketron was on its
way out of the distribution game, The rise of competitors has left Ticketmaster on the defensive, not nearly as
untouchable as it had been in the past. Part of this defensive stance js evident in the increased amount of Ticket-
master-initiated litigation in the last couple of years.

Recently, Ticketmaster has filed a series of lawsuits against entities that deep-link to its website. For ex-
ample, Ticketmaster sued Tickels.com, aceusing it of “illegally linking into Ticketnaster's weh pages and
providing false and misleading ticket price information to the public.” [FN162] On April 28, 1997, Ticketmaster
also sued Microsoft for including a link to the Ticketmaster home page on Microsoft's Seattle Sidewalk enter-
tamment site. [FN163] Ticketmaster argues that a company needs a formal lcense agreement in order to link to
its site. The linking prablem ullimately stems from the contracts that Ticketmagtor hag with certain advertisers,
requiring them to display certain ads on Ticketmuster's main wel page. When consumers log onfo Ticketmaster's
website, they go through several pages of ads before getting to the page where one purchases tickets. When othi-

er entities link direcily to the purchasing page, they bypass the advertisements, violating Ticketmaster's deals
with various advertisers,

One could argue that Ticketmaster's attempt (o prohibit “deep-linking” onto its site is yet another example of
the company's attempt to monopolize the ticket distribution industry by cri ppling the competition. However, no
proof of such a motive exists. Alternati vely, Ticketmaster's efforts could be aimed at trying to preserve its exist-
ing legal trademmk and sponsorship deals, Given that the exclusive deals Ticketmaster engages in are perfectly
legal, and that new cowpetition is entering the market, it is less likely that the deep-linking controversy would
be construed as sufficient evidence of the company’s monopoly over the ticketing industry,

CONSUMER POLICY

The coutroversies surrounding the ticket distribution industry inherently implicate two competing values that
consumers, promolers, venues, and tickeling companies must tackle—short-term price decreases versus a long-
term better market. The short-termylon g-term price dichotomy stems from the service charges thal Ticketmaster
and even some new entities are using. These service charges can be extremely high, especially with high-selling
tickets. As mentioned, consumers in the United States have been virtually precluded by the Supreme Court from
receiving relief from these sometimes exorbitant fees. The Department of Justice also concluded that Tickelinas-
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ter's actions do not meet the stringent test of being monopolistic. Both conclusions beg the question of what
remedy, if any, the consumer has with respect to the purchasing of tickets.

There is, however, a bigger issue besides the short-tenm benefit of lower service charges. Antitrost laws aim
to protect competition and the ability of different types of companies to fill certdin needs in the marketplace.
When Ticketmaster bought Ticketron in 1991, there were no comparable entities in the market to challenge the
company's power. However, the Justice Department allowed the Ticketron acquisition, and subsequent courts
have been unwilling to label Ticketmaster a monopoly because of the importance of a better long-term market.
Today, Ticketmaster is being challenged by entities that are able to capitalize on Ticketmaster's poor reputation
and pick *65 up some of the exclusive deals that are expiring between Ticketnaster and some larger venues.
Also, there atre hundreds of untapped, smaller venues not under contract with Ticketmaster, that competitors can
utilize 10 gain market share, Some companies are using these smaller venues to build up their base so that when
exclusive deals begin to expire with Ticketnaster, they are in a position to fill the void.

The individuals who are vsually overlooked in the long-term markel scenario are the consumers. In theory,
the concerl industry and most conglomerates cater to the needs of the consumers who purchase the music and
concert tickets, thereby creating the popularity of many ertists. Concern for consumer welfare was one the
factors motivating Pearl Jam's actions back in 1994, But as those actions have continued to fail, so too does the
consumer continue to bear the brunt of the service charges that mady of these ticket distribution companies
charge. As a result, the issue today is not so much whether there is a monopoly in the ticket distribution industry
that negatively affects consumer chaice, but what consumers and the industry can do in the short-term to lessen
any negative affects of a long-term belter market.

The emergence of new players in the ticket distribution industry will not automatically break up the alleged
Ticketmaster monopoly. But they do call into question whether or not Ticketmaster can maintain both its domin-
ance and ifs consuner relations on equal footing. Ticketmaster would not be what it is taday if consumers had
not availed themselves of its services. The question is whether consumers use Ticketmaster because they have
no choice or because of the convenience of Ticketmaster's service. The answer, clearly, is key in this ongoing
monopolization debate.

Antitrust law s traditiondlly viewed in terms of the black letter law and the Supreme Court's treatment of the
Sherman Act. But recently, another perspective has evolved that investigates how consumer policy fits into the
antitrust debate, [FN164] Some believe that too much protection “fosters too much dependence ... that {in turn]
undermines consumer sovereignty and discourages individual judgment.” [FN165] The idea is that companies/
sellers who provide the best service will be amply rewarded. [FN166] The marketplace presupposes a semblance
of equality of power between sellers and buyers. [FN167] Consumers, thus, bear some responsibility in how the
market freals them. Tn the words of one commentator:

Unceasing vigilance on behalf of consumer rights is—and must remain—-a hallmark of market im-
provement policy. At the same time, the pendulum must not be allowed to swing all the way from letting
the buyer beware to letting the seller alone to do so ... this would lead to market replacement substituting
for market improvement. [FN168]

ENCORE! ENCORE!

Over the past decade, the market, the courts, and increased competition have all provided indications that
Ticketmaster was and is not a monopoly aimed al stifling compeiition in the ticke! distribution industry. While
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the cost to consumers has been relatively high in the wake of increased service charges and fees, efficiency
sometimes comes at a price. After acquiring Ticketron, Tickelmaster became, and still is, the premier ticket dis-
tribution outlet for concerts and sporting events in the United States. This power aud dominance has sparked al-
iegafinns ihai the company attempted to monopolize, and in some instances had held a monopoly on, the ticket-
ing industry due to the decade-long lack of real competition in the industry. This dominance could be explained
partly by the exclusive dealing agreements entered into with several large venues, making the company the sole
distributor for these venues for five to seven years at a time,

Antitrust violations are typically analyzed under §1 and §2 of the Sherman Act. Ticketmaster has not con-
spired with competitors, promoters, or venues to cheat consumers or ather competitors oul of their share of the
market; therefore, §1 should not apply, Section 2 does cover attempted and actual monopolization of an industry
by a single entity, however no proof exists that Ticketmaster has the predatory conduct necessary to fall under
this rule. Additionally, market realities suggest that Ticketmaster's relevant market shoutd be viewed as a broad
one, encompassing all entertainment ticketing instead of mere concert ticket sales on a local level. A huge part
of determining relevant market is determining in which arena a particular company intended to be bound. Nar-
rowiog Ticketmaster's market to concert ticket distcibution unlaitly breaks the conglomerate into marginalized
parts solely for the benefit of competitors in local arenas.

In addition, while the exclusive dealing agreements prevent other competitors from dealing with certain ven-
ues for a period of years, most of these agreements have *66 been judged perfectly legal. Considering that many
of these deals were entered into in the early 1990, it is now possible for competing conpanies to fill the void if

they offer a more efficient and effective alternative to Ticketmaster. SFX Entertainment is a prime example of
an enlerprise that is able to introduce a new type of ticket distribution methodology to cousumers. SFX not only
distributes tickets, but also promotes and sponsors actual concerts—a “one-stop shopping”™ approach. Of course,
& big concernt is that SFX ie almost worsc than Ticketmaster in that « largs uumber of bustuesses will be unabie

to compete with the large-scale events and ticketing devices,

In the end, the consumer ultimately controls the markel, If consumers were less willing to pay for events at
any cosl, then companies like Ticketmaster and SFX would not be able to sustain their dominance for so long.
But at least for now, efficiency seems mare important to the consumer than price, Ticketmaster has succeeded
because a consumer can purchase a ticket online, view where they are sitting, and link to a similar site all at the
same time, Any competitor wanting to displace Ticketmaster will have to provide at least that much to attract
any substantial number of consumers. After all, while the Campos decision did not allow consumers to directly
sue Ticketmaster for damages, consumers are still able to sue for injunctive relief if they choose to do so. The
fact that the plaintiffs in Campus did not pursue that option is a testament lo the apathy many feel in connection
with the ticketing industry, Competitors who have been complaining for the past ten years about Ticketmaster
will also have to be more aggressive and innovative it their approach to uceds in the market. Ticketmaster was
able (o takeover Ticketron because of innovation and jncreased cfficiency in the method of ticket distribution
offered (o consumers, Since “consumer friendliness” is the objective, making it easier for consumer to retrieve
tickets may be the wave of the future, Ticketmaster pioneered the most efficient way to purchase tickets; a sys-
tem allowing consumers to print tickets from home could be the next big move in the industry, It should come as
no surprise then that Ticketmaster, along with rival Tickets.com, is currently working on providing such a ser-
vice to consumers, [FN169)

A more drastic solution, but perhaps a necessary one, is to eliminate exclusive dealing agreements from the
ticket distribution industry allogether. Exclusive dealing agreements, while not illegal, are technically unfair to
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those competitors who do not operate their businesses on such a large-scale. Granted, the venues with which
Ticketmaster has exclusive agreements were nol necessarily strong-armed into these agreements. And to Ticket-
master's credit, it has generally provided the best service (o consumers, while providing venues service equip-
ment, terminals, and monetary benefits in exchange for the ability to be the sole distributor for their events. Nev-
ertheless, if venues were able to switch companies when they grew dissatisfied with particular distribution ser-
vices, it would give smaller competitors the opportunity to get into the ticketing game much sooner, Venues
should be allowed to enter into a contract with a distributor that works for them, without having to stipulate that
it will riot hire someone else for several years, even if they are dissatisfied with the service,

For now, however, the bottom line is that Tickelnaster continues to dominate because it builds the best
mousetrap, so to speak. High service charges are simply a byproduct of marketing efficiency—one that con-
swiners appear willing, if not always happy, fto accepl. The emergence of new competitors in the marketplace
will test whether this compromise remains a viable one in the future. Just as Ticketron was eliminated by Ticket-
master in the early 1990's, it is quite possible for other entities to threaten Ticketmaster's dominance as well. Ul-
timately, only time will (ell if Ticketmaster's reiga has come to an end and what the future holds for the entire
ticket distribution industry---and for the millions of music, sports, and theater fans it purports to serve,

The Proper Aims of Antitrust?

As recent high-profile telecommunications mergers have spawned more support for increased antitrust regu-
lation, old debales about the true purpose of antitrust regulation have returned in kind, Whom do antitrust laws
strive to protect? When should that protection properly displace normal market forces? And to what extent? At
times, there seems to be a different set of answers from zach theorist confronting these guestions,

Some commentators argue that instead of helping consumers, most antitrast jaws only hust io the long run.
Others argue that antitrust regufation was never intended to protect consumers at all. Instead, they contend, such
laws were intended to shield some firms from the efficiency of other large firms— completely eliminating the
consurner from the equation. [FN1) Stitl others place consumer concerns at the forefront, claiming that antibruse

is necessary to break up market concentration and to achieve maximum competitive benefits for the consutner,
[FN2]

Responding to this debate, one school of though rejects the legitimacy of antitrust regulntion allogether, Crit-
ical of the ambiguity inherent in factors used to Justify regulatory interference, members of the Austrian School
of Economics believe that “real-world departures from perfect competition [are] not necessarily examples of
market failure, nor [do] such departures rationalize anditrust intervention.” (N3] For instance, these scholars
point to the inevitable problems involved with trying to measure abstract concepts such as “monapoly power™ or
“social loss.” They suggest that, rather than sumimarily concluding monopoly power exists where large firms ex-
ist, “business organizations [with] above-normal profils [are] simply more efficient al managing risk, discover-
ing preferences, and reducing costs over the long run. [FNA4] As a result, the Austrian School argues thal anti-
trust regulations unambiguously lower the efficiency of the market process and thus should be repealed.

On one hand, this sort of extremism seems to provide little in the way of practical gnidance for antitrust ana-
lysis. On the other hand, however, theories such as that advocated by the Austrian School may lend some insi ght
into the troubles with properly administering the regulations currently in place. Thus, while repealing the Sher-
man and Clayton Acts might ultimately be as unwise as it is unlikely, continued attention to divergent opinions
about the proper aims of antitrust law is necessary to ensure that some sort of efficiency concerns are applied to
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the decisions to enforce those laws as they are to the subjects of enforcement themselves.

[FN1]. Lessley Anderson, Tickeis! Please, THE INDUSTRY STANDARD. Oct. 4, 1999, at 3,
[FN2). Seeid, at 1.

[FN3]. Id,

[FN4]. ),

[FN5). Eric Boehlert, Ticketmaster is Under Eire; How David Became The Industry's Goliath, BILLBOARD.
July 9, 1994, at 2. )

[FN6]. See id,

[FN7]. 1d,

[FN8]. See id,

[FN9]. Seeid, at 1.

[FN10). Sce id, at 2. (“Ticketmaster set out to improve [the] system so that all tickets, drawn from the same
computers, would be availbe at satellite locations as well as the box office, The move represented 4 marked im-
provement for customers,”), '

[FN11). See Boehlert, supra note 5, at 3,

[FN12]. See id,

[FN13]. See id,

[EN14]. See id, at 4.

[FN15]. See id, at 5,

[FN16). Id,

[FN17}. See Boehlert, supra note 3, at 6 (“A 1991 survey by the New York State Consumer Protection Board
found that fees vary widely, with some climbing as high as 55% of the ticket price.”)

[FN18Y. See Ticket Distribution Industry: Hearings on Pearl Jam's Antitrust Complaint: Questions About Con-
cert, Sports, and Theatre Ticket Handling Charges and Other Practices Before the Subcomm. on Information,
Justice, Transportation and Agriculture of the House Camm. on Govermment Operations, 103rd Cong., 2d Sess.
18 (1994) (statemeut of Tim Collins, manager of rock and roll band Aerosmith).

[FN19]. Matthew K. Finkelstein & Colleen Lagan, “Not for You"; Only for Ticketmasier: Do Ticketmaster's Ex-

clusive Agreements with Concert Venues Vialate Federal Antitrust Law?, 10 ST. JOHN'S J. LEGAL COM-
MENT 403, 417 {1995).
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[FN20T. Sce id. at 430 n. 192,
[FN217. See Bochlert, supru note 5.

[FN22}. | THE ANTITRUST IMPULSE: AN ECONOMIC, HISTORICAL, AND LEGAL ANALYSIS 606
{Theodore P. Kovaleff ed, 1994).

[FN23]. 15 U.S.C. § 1 (1994),
(FN24]. Kovaleff; supra note 22, at 608.

{FN25]. See Kovaleff, supra note 22, at 611 n.22. (quoting Apex Hosiery Co, v, Lender, 310 U.S. 469, 493
(1940).

[FN26]. Id. at 612,
[FN27]. Id. at 613,

[FN28]. See 15 U.S.C. § 1 (1994) (“Every contract, combination in the form of trust or otherwise, ar conspiracy,
in restraint of trade or commerce among the several States, or with foreign nations, is hereby declared to be il-
legal. Every person-who shall make any such contract, or engage in any such combination or conspiracy, shall
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine not exceeding five
thousand dollars, or by imprisonment not exceeding one year, or by both said punishments, in the discretion of
the courl.”).

[FN29]. 1 JULIAN O. VON KALINOWSKI ET AL., ANTITRUST LAWS AND TRADE REG. (MBY))) §
12.01 (2d ed. 1996 & Supp. 2000),

[FN30]. In Standard Qil Co. v, United States, 221 U.S. 1 (1911), the Court specifically heid that oaly unreason-

able restraints are prohibited by Section I. Interestingly, in Uni v, Trans-Missou 4] sn, 166
U.8. 290 (1897), the Court seemed to initially adopt the position that the Sherman Act prohibits every agreement

that restrains trade, no matter the form of the restraint, its purpose or effect. I VON KALINOWSKI, Supra note
29, at § 12.01.

[FN31]. Seg 15 U.S.C. § 2 (1994) (“Bvery person who shall monopolize, or atfempt to monopolize, or combine
or conspire with any other person or persons to monopolize any part of the (rade or commerce among the several
States, or with foreign nations, shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be
punished by fine not exceeding five thousand dollars, or by imprisonment not exceeding one year, or both said
punishments, in the discretion of the court.”),

[FN32]. Segid.
[FN33]. Seeid.

[FN34]. 2 JULIAN O. VON KALINOWSKI ET AL., ANTITRUST LAWS AND TRADE REG. (MB))) §
25.02 (2d ed. 1996 & Supp. 2000). Additionally, a private plaintiff seeking damages also must demonstrate
“antitrust injury” caused by the monopolization. The ban against monopoly applies to buyers, as well as to
sellers. The offense of uniawfully obtaining monopoly power by buyers is known as monopsony. id.
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[FN35]. While the language of Section 2 establishes the substantive offense of monopolization, that Section
does not define the offense. Nor does any other Section of the Sherman Act provide a definition, Some com-
mentators have opined that Coagress intentionally chose not to draft an antimonopoly stalute that deliceated the
types of conduct outlawed. These commentators believe Congress purposely drafted a broad statute, whose
meaning would be provided by the courts in light of the evils at which the legislation was aimed, in order to pre-
vent creative monopolists from escaping liability by adepting even new forms of combinations or anticompetit-
ive conduct. The Supreme Court has agreed with this view. The courts, therefore, have had to define the offense
and the elements of actual monopolization, as well as of the other Section 2 offenses, attempts and conspiracies
to monopolize. 2 VON KALINOWSKI, supra note 34, at § 25,01, :

[FN36). Sce United States v, Grinnell Corp,, 384 U.S. 563, 570-71 (1966).
[FN37].

. 910 F.2d 139, 147 (4th Cir. 1990).
[FN38]. See Kovaleft, supra note 22, at 1011,

[FN39]. Wanda Jane Rogers, Beyand Economic Theory: A Model For Analyzing the Antitrust Inplications of
Exclusive Dealing Arrangements, 45 DUKE L.J. 1009, 1015 (1996).

[(FN40]. Seg Kovaleft, supra note 22, at 1015,

[FN41). 1d,; But see id, at 1019 (“But because the new economic exonerations of market dominance are logic-
ally flawed and lacking in empirical support, the supposed economic case againsl sectian 2 js largely weight-
less.™.

[FN42). Sge id. at 1015
[FN43). Id.

[FN44}. See Tampa Elec, Co, v, Nashville C 0,365 U.S. 320 (1961).

LFN45). See Drown Shoe Co, v, United States, 370 U.S. 294, 297 (1962); United States v. EL Dy Pont de
Nemouts & Co,, 351 U.S. 377, 379-81 (1956),

[FN46]. Tampa Elee. Co., 365 U.5. at 327.

[FN47], E.L Du Pont de Nempurs, 351 U.8. 377,

[FN48]. Id, at 378,

[FN49). 1d, at 404, (“No more definite tyle can be declared than that commod

consumers for the same purposes make up that *
be illegal ™); 1d, at 395,

ities reasonably interchangeable by
part of the trade or commerce”, monopolization of which may

[FN50]. Id. (“The Supreme Court held that cellophane's interchangeability with other materials sufficed to make

it a part of the flexible packaging material market and that the manufacturer of cellophane lacked monopoly con-
trol over that market.”),

[FN31]. See Intl Boxing Club of New York v, U.S.. 358 U.S. 242,251 (1939),
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[FN521. Id, at 249.
[FN53]. Id, at 249-50.
[FNS4). NCAA v, Bd. of Regents of Univ, of Oklahoma, 468 U.S. 85, 111 (1984).

[I'N5 5. Matthew K. Finkelstein & Colleen Lagan, “Nof for You™; Only for Ticketmaster: Do Ticketmaster's Ex-
clusive Agreements with Concert Venues Violate Federal Antirust Law?, 10 ST, JOHN'S J, LEGAL C'OM-
MENT 403, 417 (1993).

[FN56]. Id, at 4] 8,

[FN57]) I, at 419,

[FN58]. Rogers, supra note 39, at 1037. See also Tampa Elee, Co., 365 U.8. at 327,

[FN59]. See American Football League v. Nationa) Fooiball League, 323 F.2d 124,129 (41h Cir. 1963) (stating
“[i)f the relevant market [for professional football teams] is not limited to [New York, Dallas, San Francisco/Oak-
land and Los Aageles], it must be, geographically, at least as broad as the United Stales )

[I*N60). See Brown Shee, 370 U.S. at 327,

[FN61]. 1 VON KALINOWSKI, supra note 29, at § 12.01.

(FN62]. L.L Du Pont de Nemours & Co, 351 U.S, 377; See also Standard Qil, 221 U.S. at 51.

[FN63] E.L Du Pont de Nemours & Co., 351 U.S. at 390; See also Standard 0il, 221 1).S. 1,

[FN64]. Id, (quoting dcbatcs-on the definition of “monopoly” in 2| Cong. Rec. 3151),

[FN65]. Finkelstein, supra note 55, at 403,

[FNGG]. Rogers, supra note 39, at 1015 (1996).

[FN67]. See id, 2t 1018,

[FN68). See 38 Stat. 730 § 3 (1913) (Clayton Act),

[FN69]. See id,

{[FN70]. United States Healthcare v, Healthsouree, Inc., 986 F.2d 584, 595 (1st Cir, 1993).

[FN71]. See Rogers, supra note 39, at 1019,

[FN72]. See Stundard Qil Co. v, United States, 337 U.8. 293 (1949). This case i3 also known as “Standard Sta-

tions”.
[FN73). k. at 314,
[FN747. Id,
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[FN75]. See Tampa Elec, Co., 365 U.S. 320. The Supreme Court adopted a test in order to detrermined whether

execlusive dealing contracts “foreclose competition in a substantial share of the line of commerce affected” in a
relevant market, [d. at 327,

[FN76). See Rogers, supra note 39, at 1024,

[FN77). See Tampa Bleotric Co., 365 U1.8. at 329,

[FN78]. See id. at 328,

[FN79]. Seg Rogers, supra note 39, at 1033,

[FN80]. See id,

[FN81]. 1d,

[FN82}. Lessley Anderson. Tickets! Please, THE INDUSTRY STANDARD., Oct, 4, 1999, at 1.

[FN83]. Memorandum of Pearl Jam to the Antitrust Division of the United States Department of Jusiice Con-
cerning Anticompelitive Actions Engaged in by Ticketmater Holdings Group Ltd. (May 6, 1994) [hercinafter
May Memorandum); Richard C. Reuben, Ticketmaster in a Jam: Rock Group, Lawsuits Claim Antitrust Viola-
tions, 80 AB.A. 1. 17 (1994),

[FNB4). Malthew A. Ryen. Comment, Jamming Ticketmaster: Defining the Relevant Market in the Penrl Jom-
Ticketmaster Controversy, 4 COMMLAW CONSPECTUS 1 19, 124 (1996),

{FNBS|. See Reuben, supra note 83, at 17,

[FNB6]. See Ticket Distribution Industry: Hearings on Pearl Jam's Antiivusi Compiaint: Questions Abowt Con-
cert, Sports, and Theatre Ticket Handling Cherges and Other Practices Before the Subcomm. on Information,
Justice, Transportation and Agriculture of the House Comm. on Government Operations, 103" Cong., 2d Sess.
18 (1994) (statement of Chuck Morris, president of Monis, Bleitner and Associales),

[FN8T7]. See Ryen, supra note 84, at 120.
[FN&8Y. Seeid. at 121,

{FN89]. Id. at 122 (quoting Chuck Philips, Bill Would Require Ticket Fee Disclosures, L.A, TIMES. Aug. 12,
1994, D4.),

[FNOU]. I at 122, See also 15 U.S.C. § 2 (1994) (“Every person who shall monopolize, or attempt to monopol-
ize, or combine or conspire with any other person or persons, lo monopolize any part of the trade or commerce
among the several States, or wilh foreign nations, shall be deemed guilty of a felony ..."),

[FN91). 15 U.S.C. §2 (1994)
[FN92]. Se¢ Ryen, supra note 84, at 122-33.
[FN93]. See id. at 123,
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[FN94 3. See id,
[EN95 ). Sge id. at 124,

[FN96 ]. Sce Ryen, supra note 84, at 124 (citing Luria Bros. & Co. v. F. L.C., 380 F.2d 847, 860 (3d Cir. 1968),
cert. denied, 393 U.S. 829 (1968)).

[FN97]. See Ryen, supra note 84, af 124,

[ENO81. Seg Ticker Distribution Industry: Hearings on Pearl Jam's Antitrust Complaint: Questions About Con-
cert, Sports, and Theatre Ticket Handling Charges and Other Practices Before the Subcomm. on Informetion,
Justice, Transportation and Agriculture of the House Comm. on Government Operations, 103" Cong., 2d Sess.
13 (1994) (statement of Gary Condit, Subcommittee Chaitiman).

[FN99Q]. See Ryen, supra note 84, at 124.

[FN100}. Campos v, Ticketmaster Corp, 140 F.3d 1166 (1998), cert, denied, 525 U.S, 1102 (1999).
[FN101). See id, at 1168.

[FN102]. Seeid,

[FN103]. See id.

[FN104]. Id,

[FN105]. See id.

[FN106]. See Campos, 140 F.3d at 1168,

[FNI107]. Illinojs Brick Co. v. (llinois, 431 1.S. 720 (1977).
[FN108]. See Campaos, 140 1.3d at 1169,

[FN109]. See id,

[ENI110). See id, at 1170.

[EN1T1]. Seeid,

[FN112]. See id. at 1171,

[FN113). Campos, 140 F3d at 1171.

[FN114]. See id,

[FN115]. See1d, at 1170

[FN116]. See id, at 1172,

[FN117]. See id.
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[FMN118]. See id. at 1173,
[FNL119], 15 US.C, § 22 (1994); sge also U.S, v, Scophouy Corp,, 333 U.S, 795, 808 (1948) (“The practical,
everyday business or comme

ercial concopt of doing ur carrying on busiuess *of any substantial character® {is] the

test of venue,”) (quoting Eastmon Kodak Co._ v, Southern Photo Materials Co,, 273 U.S. 359,373 (1927)).
[FN120]. See Campos v, Ticketmaster Corp., 525 U.S. 1102 (1999).

[FN121]). Seg Company Town Justices Reject Lawsult Against Ticketmaster Consumers: Supreme Court, Finding
that Buyers Have No Clam {o Damages, Leaves Earlier Ruling Intaci, L.A. TIMES. Jan, 20 1999. C5 (reporting
the outcome of Campgs, 140 F.3d 1166, cert. denied, 525 U.S. | 102).

[FN122]. See id,
[FN123]. Id,

[FN124]. See Anthony Ramirez, Ticketmaster's Mr. Tough Guy, L.A. TIMES, Nov, 6, 1994, 83 (“History re~
peats itself,” said Laurence F. Schwartz, founder of Hill Arts and Entertainment Systems, which sells ticketing
software to Ticketmaster rivals, Ticketmaster, with 1970's technology, defeated Tickeivon, which had 1960's

technology. And people like us, with our more advanced technology, will defeat Ticketmaster by the year
2000.™).

[FN125). See Kovaleft, supra note 22, at 1030; see also id, at 1031 (*Section 2 worked best against a fading but
still profitable dominant firm, which has committed evident abuses and is inepl in ity defense, when the prosecu-
tion and judges are unusnally competent, and when a clear and easy basis for remedy exists.”),

[FN126]. Anderson, supru note 1, at |,
[FN127). Seeid. at 2.

[EN128], 1d.

[FN129). See id,

[FN150]. See id,

(FN131], See id,

[ENE32). Jeunifer Couzin, Twe Tickets fo Paracise, THE STANDARD, May 30, 2000, at 1.
[FN133). Anderson, supra note 1, at 4,
[FN134]. See id,

[FN135). Id.

[FN136]. Id,

[FN137]. Entertainment/Business Editors, Tickets.com Pioneers Virmal Wristhands w Improve Ticket Distrilbu-
tion for High Demand Concerts, BUSINESS WIRE, Oct. 6, 1999, at 1.

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works,



3 VNJELP 53 Page 24
3 Vand. J. Bt L. & Prac, 53

[FN13 8]. See id. at 1.

[FN139). Ted Drozdowski, SEX Entertainment is Buying Up the Nation's Concert Industry. What Will the Slide
Toward Rock Monopoly Mean for Those Who Play-—~and Go See—Live Music?, THE BOSTON PHOENIX, Mar.
23,1998, at 1.

[FN14-0). See id,

[FN14 1}, See id. at 2.

[FN142). See id, at 3.

[FN143]. See id,

[FN144]. Id

(FN14 51. Drozdowski, supra note 139, at 4,

[FN146]. See alsq Clear Channel 10 Buy SEX for abour $3.3 Biltion, CHICAGO SUN-TIMES. Feb. 29, 2000, at
Financial 4.

[FN147]. Id.

[FN148], Id,

[FIN149]. Drozdowski, supra note 139, at 13.
[FN150]. See_id,

[FN151]. See id,

{FN152]. See id,

[FN153}. Kevin E. Stern, The High Cost of Convenience: Antitrust Law Violations in the Computerized Ticket-
ing Servives Industry, 16 HASTINGS COMM, & ENT. L.J. 349, 355 (1994).

[FN154]. Sga.id,

[FN155). See id,

[FN156]. Anderson, supra note ), at 4.
[FNI571. Id,

[FN158). See id,

[FN159). See id,

[FN160). See id, at 6.

[FNI61]. See id.
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[FN162). Brian Garity, Internet Upstarts Find Lawsuits the Price of Success, IPO REPORTER, Aug. 23, 1999,

[FN163]. Ticketmaster Sues Microsoft over Web Site Link, MEDIA DAILY, Apr.29, 1997 at 1,

[FN164), Kovaleff, supra note 22, at 974,
[FN165). Id, at 975,

[FN166]. See id, (“Consumer policy is not only the logical but the indispensable complement of antitrust in an

overall open market policy.™).
[FN167]. Id.

{FN1&8). 1d,

[FN169}, Couzin, supra note 132, at 2.

[EN1]. D.T. Armentano,  Ideas

www.fee.org/freeman/94/Armentanc. himl>.

[FN2J. Sgeid, at 1,
[FN3). Jd. at 3,

[FiN4]. Id. ai 4.
3 Vand. J. Ent. L. & Prac. 53
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L STATEMENT OF THE ISSUE PRESENTED

The dispositive issue presented for our review is whether the trial court erred by awarding

Summary Judgment to Ascension Health; Seton Corporation; Saint Thomas Health Services; and
Baptist Hospital.
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1L STATEMENT OF THE CASE |

Appellant/Ms. Counce, Sandra Counce (hereinafier “Ms. Counce”) filed a lawsuit against
Baptist, Ascension Health and St. Thomas Health Services on November 2, 2005 (the
“Lawsuit”). (R. Vol I, p. 1). In the Lawsuit, alleging that Defendants were liable to her under
the following causes of action relating to her termination of employment on November 2, 2005:
(i) retaliatory discharge/wrongful termination; (i) negligent hiring; (iii) implied contract
exception; (iv) good faith exception; (v) public palicy exception; (vi) age discrimination; (vii)
sexual harassment; (viti) victim of favoritism; (ix) wage and hour laws; (x) racial discrimination;
(xi) Americans with Disabilities Act; and (xii) libel. See (R. Vol. Lp. 1.

All Defendants filed a Motion for Summary Judgment on May 1, 2009 requesting that the
trial court dismiss all of Ms. Counce’s claims in full. (R. Vol. II, p. 167-283; Vol. ill, p. 284-
420).  After a hearing held on October 17, 2008, the Court granfed Defendants” Motion on
November 12, 2008 and issued several findings of fact. (R. Vol. V1L, p. 870) (R. Vol. XI, pp.
1604-1605). Ms. Counce filed a Motion to Alter or Amend the Judgment (R. Vol. VII, p. 876,
1046) which was denied by the Court on March 13, 2009 (R. Vol. XI, pp. 1563-1567). Ms.
Counce subsequently filed her Notice of Appeal on April 6, 2009, requesting that this Court

reverse the trial court’s decision and overturn the dismissal of her action. (R. Vol. XI, p. 1568),



1. THE STANDARD OF REVIEW

The standards governing appellate review of the trial court’s rulings of law on summary
judgment are well settled. This Court reviews an award of summary judgment de novo, with no

presumption of correciness afforded to the trial court. Guy v. Mut. of Omaha Ins. Co., 79

© 5.W.3d 528, 534 (Tenn. 2002),

Summary judgment js appropriate only when the mo-ving party can demonstrate that there
are no disputed issues of material fact, and that it is entitled to judgment as a matter of law. Tenn.
R. Civ. P. 56.04; Byrd_v. Hall, 847 S.W.2d 208, 214 (Tenn.1993). The party moving for
summary judgment must affirmatively negate an essential element of the nonmoving party's

claim, or conclusively establish an affirmative defense. McCarley v. West Quality Food Serv.,

960 5.W.2d 585, 588 (Tenn.1998). In determining whether to award summary judgment, the trial
court must view the evidence in the light most favorable to the nonmoving party and draw all

reasonable inferences in that party's favor. Staples v. CBL & Assocs., 15 S.W.3d 83, &9

(Tenn.2000). The court should award summary judgment only when a reasonable person could

reach only one conclusion based on the facts and the inferences drawn from those facts. Id.

Xi



IV.  STATEMENT OF FACTS

A. THE PARTIES

In January 2002, Baptist Hospital and Saint Thomas Hospital me;‘gcd and, as a result of
the merger, both organizations became subsidiaries of Saint Thomas Health Services. (R. Vol.
1V, p. 421). Baptist Hospital (“Baptist”) is one of five facilities that are members of the Saint
Thomas Health Services Network. Id, Saint Thomas Health Services is a member of Ascension
Health. Id. At all times relevant to this lawsuit, Ms. Counce was an employee of Baptist
Hospital. (R. Vol. IV, p. 422).
B. MS. COUNCE’S EMPLOYMENT HISTORY

Appellanl/PIaintiff Saundra Counce began her employment with Baptist in August 2004
as a registered nurse, (R. Vol. IV, p, 422). Prior to working at Baptist, Ms. Counce had worked
as a nurse for four other hospitals. (R, Vol. 1V, p. 423). She has been a Registered Nurse

serving in Intensive Care Units since 1972. (R. Vol. 1V, p. 423). Ms. Counce was interviewed
for her pasition at Raptist by Bsther Hoover, who at that time was the Clinica! Murse Manager,
(R. Vol. 1V, p. 423). Ms. Counce worked in five units as a part of her employment with Baptist.
(R. Vol. 1V, p. 423). Most of these areas were supervised by Ms. Hoover. Specifically Ms.
Counce worked in the coronary care unit, the medical ICU, the neuro [CU, surgical ICU and
step-down ICU. (R. Vol. 1V, p. 424),

Ms. Counce’s resume indicated that her areas of proficiency were ICU, ITCU, CCU,
PACU, MCCU, Telemetry and ER. (R. Vol. IV, p. 424). Ms. Counce was hired into the
Flexpool at the Hospital which meant that she worked on an as needed basis, such that if a
particular unit was short-handed, the Hospital would contact someone in the Flexpool. (R. Vol.
1V, p. 424). Ms. Counce could have gone to any of the units in the Hospital on any particular

day. She was not prescheduled into any specific area, (R. Vol. 1V, p. 424).



After Ms. Counce began her employment she received a 90-day evaluation. (R. Vol. IV,
p. 425, 460, 469-475). In this evaluation, Ms. Counce received scores of 1 out of 2 which,

pursuant to the terms in the evaluation, indicated there was an opportunity for inprovement in

the following areas:

Performs and documents assessments/reassessments of patients

using appropriate age specific techniques thoroughly, accurately
and in a timely manner.

Assesses palients continuing care needs in preparation  for
discharge.

Documents patient assessment, physician orders, and patient care
precisely, clearly and in a systematic nature in the patient record.

Verifies patient/family’s understanding of education provided.
Functions  independently with  treatments, procedures and
equipiment appropriate to the area as evidenced by adherence to
established policy and procedure.

Appropriately selects and utilizes computerized, manual and
telecommunication  systems to  prioritize, document and

coramunicate all pertinent information accurately and in a timely
manner.

Adheres to hospilal and departmental education and meeting
requirements.

Shows creativity and innovation in development solutions to
problems and improving the work process actively participates in
and supports the Performance Improvement process and
continually seeks to reduce costs while maintai ning quality.

Works to build strong relationships with all members of the
healthcare team and serves as a preceptor/resource person.

(R. Vol. IV, p. 425). Ms. Counce received a score of 86 out of a possible 100. (R. Vol. 1V, p.
426). As a pait of her employment, Ms, Counce signed an RN Premium Pay Agreement which
is designed to help the Hospital meet the operating needs of nursing units. (Id.). Nurses working

these plans provide experienced personnel to meet short-term staffing needs when full or part-



time staff is unavailable. (Id.). Work availability is not guaranteed under the plan and the plan
employees work at a premium rate of pay in lieu of benefits, (Id.). The Premium Pay Agreement
is not a contract but an agreement that when work is available and Ms. Counce is engaged to
work, she would be paid a premium rate for her services. (R. Vol. 1V, p. 427).

Ms. Counce was placed on orientation (a staff development period where a person begins
his or employment and adjusts to the hospital’s wotking requirements) when she began working
at Baptist making a salary of $18.00 per hour. (Id.). At the completion of her orientation, Ms.
Counce received $28.00 per hour pursuant to the Premium Pay Agreement. (Id.). Ms. Counce
was supervised by the Flex Pool Manager Terri Graves as well as Esther Hoover, who was the
Clinical Nurse Manage-f of several of the units through which Ms. Counce rotated.- (R. Vol. 1v,
p. 428, 460) (R. Vol. I1, p. 171, 182-182).

1. September 2005 Associate Conference Report

During Ms. Counce’s employment, several of the issues raised in her 90-day evaluation
resurfaced as issues. (1d.). On Septémber 13, 2005, Ms. Counce was infarmed hy Clinieal
Manager Esther Hoover and Float Pool Manager, Terri Graves that she was being placed on
probation effective September 19, 2005 to December 19, 2005 for unsatisfactory work

performance. (Id.). The issues discussed with Ms. Counce were detailed in a written Associate

Conference Report. (Id.). The probation stemmed in part from a verbal warning Ms. Counce had

been given in April 2005 by a charge nurse in MICU regarding charting omissions. (R. Vol. IV,
p. 429). 1t also stemmed from other issues that had come to their attention and other incidents in
Angust and September of 2005 thi?.t bad come to light. (Id.), The patients listed as examples in
this Report experienced charting and serious medication errors for which Ms. Counce was

accountable. (R. Vol. IV, p. 430). The violations were serious omissions and infractions in

violation of several nursing standards. They also compromised patient safety. Underwood (Id.).

- B



As a part of the September 13, 2005 Associate Conference Report, Ms. Counce was
given performance improvement objectives, She was also informed that she would return to
staff development for a period of tilne and would be paid the lower s'taff development pay rate.
(1d.). Ms. Counce was also informed that failure to improve her performance could result in
further disciplinary action, up to an including termination of emplbyment. (R. Vol. 1V, p. 431).

Staff’ members and employees are always instructed to keep disciplinary procedures
confidential to avoid third-party interference with disciplinary process. (Id.). The confidential
instruction was given in this case as well. Ms. Counce was allowed to write written comments
on the September 13, 2005 Associate Conference Report and she wrote the following: “Thank
you very much for the opportunity to show my dedication to my fellow employees.” (R. Vol.
1V, p. 432). As aresult of her performance, Ms. Counce's salary was reduced to the rate that it
was during her orientation at the Hospital a year before--$18.00 per hour. (Id.). The September
13, 2005 Report was signed by both Ms. Hoover and Ms. Graves. Id).

2, November 2005 Associate Conference Report

After Ms. Counce was placed back in orientation, she still did not demonstrate the level
of competency required of registered nurses at Baptist. (Id.). Specifically, (1) verbal orders
were not written for changes in medication, (2) Ms. Counce had difficulty with titration of drips,
(3) there were issues with problems with multi-tasking and priority setting, (4) statements that’
Ms. Counce made that she was always assigned the easiest patients, (5) Ms. Counce was
unfamiliar with bedside monitors and could not operate them with ease, (6) Ms. Counce gave
inappropriate information to family concerning swelling of hands and restraints, (7) Ms. Counce
repeatedly asked same questions of both preceptors and (8) the preceptors were never
comfortable leaving patient in Ms. Counce’s total care. (R. Vol. 1V, p. 433). Based on the

foregoing, Ms. Counce’s employment was terminated with Baptist via letter dated November 2,

-4 .



2005. (R. Vol. IV, p. 434). This letter was signed by both Ms. Hoover and Ms. Graves and
outlined the issues listed above: (Id. at 434, 458-463); (R. Vol. II, pp. 273-275).

3. Aftermath Of Ms. Counce’s Termination

Ms. Counce indicated on the November 2, 2005 Associate Conference Report that she
would provide a follow-up comment to the report by the following Wednesday. (Id.). After her
termination, Ms. Counce went to the Human Resources department and met with Martha
Underwood who explained the appeal process to her. (Id.). Ms. Underwood asked to see the
paperwork that she had i)een given during the termination process and provided Ms, Counce with
the Problem Resolution policy. (R. Vol. IV, p. 435). Ms. Underwood explained that after Ms.
Counce brought her appeal she would pass it along to Susan Jones, the Associate Chief Nursing
Officer, who would review it. (1d.). On November 7, 2008, when asked by Ms, Underwood if
she had something related to the appeal, Ms. Counce stated she could only speak with Liz
Johnson, the Chief Nursing Officer, {Id.). Ms, Underwood explained that the appeal would need
to po through her first then go tn Snsan Innes ag they had previously discussed, (R. Vof. TV, p-
436). Initially, Ms. Counce refused to turn in the appeal.  Ms. Johnson, Ms. Underwood and
Ms. Jones explained the appeals process to Ms, Counce. (Id.). Ms. Counce was told again that

the appeal should go to Ms. Jones first. Ms. Counce finally turned over the appeal and explained

that Ms. Johnson was the only Christian woman at Baptist and she knew she could trust her.

(Id.).



4. Ms. Counce’s Addendum To November 2005 Report

Ms. Counce’s internal appeal of the Associate Conference Report was dated November 8,
2005." (R. Vol. IV, p. 437, 458-463). For the first time in the internal appeal, Ms. Counce raised
issues related to alleged discrimination | (Id.). Notably, prios to her termination and even after
she was placed on probalion in September 2005, Ms. Counce never al_l_eged discrimination. (Id.).
Ms. Counce has also complained about her salary reduction for the first time on appeal. (R, Vol.
IV, p. 438, 458-463).

While Ms. Counce raised concerns with one of her co-workers (Diane Cooper) and
conversations that she had with Esther Hoover regarding Ms. Cooper in her internal appeal, she
did not raise these issues prior to her termination. (Id.) (R. Vol. I1, p. 269). Ms. Counce lists
“quotes from associates” as a part of the evidence supporting the internal appeal. (R. Vol. IV, p,
438-439; (R. vol. 11, p. 215-216). However, the Record reveals that tl?is “evidence” is based
solely on her memory and not any written summary or natetials that she received from any
employees. (Id). Ms. Counce also indicates in her internal appeal that Terrd Graves (the Flexpool
Manager, who signed both Ithe September and November 2005 Reports), was “in no way
involved in any wrongdoing, whatsoever.” (Id.)

Ms. Counce’s internal appeal also referenced conversations that she allegedly had with
Employee Counselor, Pat Hutchinson. (Id.). Ms. Hutchinson approached Ms. Underwood with
concerns about a reference that Ms. Counce had made to a meeting with Ms. Hutchinson on
November 7, 2005 in her appeal. (R. Vol. IV, p- 440). Ms. Hutchinson felt the information in
the internal appeal was incorrect and sent a reply to Ms. Counce on this subject. (Id.). Ms.

Hutchinson’s email to Ms. Counce sets forth statements within Ms. Counce’s November

' The letter mistakenly references 2003 instead of 2005, however a review of the letter leaves no doubt that it
pertains to the November 2, 2005 Associate Conference Report.
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2005 internal appeal with which Ms. Hutchinson took issue. (Id.). The copy of Ms. Counce’s
addendum to the internal appeal received by Martha Underwood did not contain the suggested
changes of Ms. Hutchinson. (R. Vol. IV, p. 441, 458-463),

5. Response To Ms. Counce’s Addendum

Ms. Underwood turned over Ms. Counce’s written response to her termination (o Susan
Jones, the Associate Chief Nurse Officer. (Id). Ms. Jones made a review of Ms. Counce’s
written response as well as all other information related to Ms. Counce’s termination and issued
a writlen decision dated November 15, 2005. (Id.). Based on her review, Ms. Jones made the
decision to uphold the termination. (R. Vol IV, p. 442). Ms. Jones upheld the termination
because Ms. Counce had not demonstrated the necessary proficiency required for safe patient
care, under Baptist’s internal standards, nor the Tennessee Board of Nursing standards. (Id.).

6. Ms. Counce’s Disability Allegation

submitted a Disability Internal Grievance Form (“Grievance™) to the Baptist Section 504
Coordinator, Martha Underwood., (Id). In her Grievance, Ms. Counce atleged that she was
discharged for asking questions about screens and pathways on the computer. (R. Vol. [V, p.
443). Ms. Underwood‘ sent Ms. Counce a written response to her Grievance on December 1,
2005 explaining that she should provide a complete description of the factual basis for the
Grievance and any supporting documentation within seven days of Ms. Underwood’s letter.
(Id.). Ms. Counce submitted a letter to Ms. Underwood dated December 15, 2005 explaining
that she had a problem with the font selection used at Baptist. (Id.). Ms. Underwood reviewed
Ms. Counce’s letter and provided a written response on December 27, 2005, (Id.). Ms.
Underwood informed Ms, Counce that upon careful review of her Grievance, the Hospital found

no evidence of disability discrimination. (1d.). Ms. Underwood also informed Ms. Counce that at



no point during her employment with Baptist did she notify her supervisor or anyone in Human
Resources that she had a physical or mental limitation for which she needed an accommodation.
(R. Vol. 1V, pp. 443-444). Ms. Underwood also reminded Ms. Counce that she never indicated
any limitation during any conferences with her supervisor regarding performance problems or
regarding her discharge. (R. Vol. IV, p. 444),
C. MS. COUNCE’S CHARGE OF DISCRIMINATION

Ms. Counce filed a Charge of Discrimination with the Tennessee Human Rights
Commission on May 16, 2006 naming only Baptist in the Charge of Discrimination. (R. Vol 1V,
p. 444). Ms. Counce signed her charge of discrimination and declared under penalty of perjury
that the information contained within was true and correct. (R. Vol. 1V, p. 445). Ms. Counce’s

claim of discrimination was limited to the following:

On August 5, 2005 a new nurse supervisor was rude to me by
cutting me off when I was asking her important questions about the
particular ICU I had been assigned. She raised her voice
impatiently and angrily in front of the staff. 1 reported her
behavior to the Flexpool supervisor, who reported it to the
Supetvisor of ICU. They apologized for the supervisor and stated
it would not happen again. Everything was wonderful uotif I
reported rude and unkind behavior of a supervisor, On September
7, 2005, in MICU, we were short of nurses because of Hurricane
Katrina. The patient load was enough but Diane Cooper was
causing unnecessary diversion of my attention to the necessary
work, she focused on me and my every move. 1 noticed she was
hyperactive and agitated. On September 19, 2005, I was called in
for counseling. Ms. Hoover had audited my charts and found
deficiencies as far back as April 2005. I was placed in
reorientation. When asked where I would like to go for the
reorientation, [ said SICU or NICU, Ms. Hoover placed me back in
MICU. I suggested that Ms. Hooper get a drug screen on Ms.
Cooper. On November 3, 2005 [ was terminated.

(Id.). The Investigator handling Ms, Counce’s claim issued a recommendation dismissing the

charge two days later. (R. Vol. IV, p. 447).
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V. ARGUMENT

A. SUMMARY JUDGMENT STANDARD

A motion for summary judgment should be granted when the movant demonstrates that
there are no genuine issues of material f;act and that the movant is entitled to judgment as a
matter of law. Tenn. R. Civ, P 50.04. Summary judgment is proper in virtually any civil case
that can be resolved on the basisjo'f légal issues alone. See Byrd v, Hall, 847 S.W.2d 208, 210
(Tenn. 1993).

“The party seeking a summary judgment bears the burden of demonstrating that no

genuine dispute of material fact exists and that it is entitled to a judgment as a matter of law.”

Ferguson y. Nationwide Prop. & Cas, Ins. Co.. 218 S.W.3d 42, 48 (Tenn. Ct. App. 2006) (citing

Shadrick v. Coker, 963 S.W.2d 726, 731 (Tenn, 1998)), To be entitled to summary jud gment,
the movant must carry the initial burden of convincing the court that there are no genuine
material factual disputes. Byrd, 847 S.W.2d at 214. To do this, the movant must either; (1)

affirmatively negate an essential element of the non-moving party’s claim: or

T
Liiy i

Once the movant makes a properly supported motion, the burden shifts to the non-
moving party to show with specificity that there are disputed malerial facts that need to be
determined by a trier of fact and that warrant a trial. Byrd, 847 SW.2d at 215. “Mere
conclusory generalizations will not suffice.” Ferguson, 218 S.W.3d at 48 (citing Cawood v.
Davis, 680 3.W.2d 795, 796-97 (Tenn. Ct. App. 1984)). In order for there to be a genuine triable

issue of material fact, the non-moving party must properly introduce evidence upon which a

reasonable trier of fact could legitimately resolve in favor of the non-moving party. Byrd, 847



S.W.2d at 215, Absent such a showing, summary judgment in favor of the movant is

appropriate. 1d,
Applying this slandard here, the Court is entitled to uphold the finding of summary

judgment in favor of Defendants as a matter of law because there are no genuine issues of

material fact, and Ms. Counce cannot put forth any evidence to prove that any exist.

B. THE TRIAL COURT CORRECTLY HELD THAT DEFENDANTS ASCENSION
AND SAINT THOMAS HEALTH SERVICES WERE NOT PROPER
DEFENDANTS AND SHOULD BE DISMISSED FROM TEIS LAWSUIT.

1. Ascension and Saint Thomas Health Services are not employers for purposes
of Ms., Counce’s claims.

Ascension and Saint Thomas Health Services are not employers for purposes of
Ms. Counce’s claims. (R. Vol. 1, p. 69). Ms. Counce’s checks were signed by Seton
Corporation d/b/a Baptist. (R. Vol. II, p. 171).  Ms. Counce did not file separate charges of
discrimination against cither Saint Thomas or Ascension prior to filing her lawsuit: (Id.). In
sum, Ms. Counce canuot offer any evidence to contradict the fact that her only employer was
Baptist Hospital. Thus, Ascension and Saint 'I‘homas Health Services should be dismissed from
this lawsuit with prejudice,

2, Ms. Counce failed to exhaust her administrative remedies with respect to
Defendants Ascension and Saint Thomas Iealth Services.

Ms. Counce does not indicate in her Complaint whether or not she is asserting a cause of
action under Title VII of the Civil Rights Act of 1964, as amended or the Tennessee Human

Right Act. The Tennessee state legislature intended for the THRA “to be coextensive with

Bredesen v. Tenn. Judicial Selection Comm'n, 214 S.W.3d 419, 430 (Tenn. 2007). Further,

“[t]he policy of interpreting the THRA coextensively with Title VII is predicated upon a desire

to maintain continuity between state and federal law.” Parker, 2 SW.3d at 173; see also
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Campbell v, Fla. Steel Corp., 919 S.W.2d 26, 31 (Tenn.1996); Allen v. McPhee, 240 S.W.3d 803

(Tean. 2007).

Generally, in order to satisfy the prerequisites to an employment discrimination action, a
claimant must: (1) file a timely charge of discrimination with the Equal Employment
Opportunity Commission (EBOC); and (2) receive and act upon the EEOC's notice of right to

American_Red Cross, 233 F.Supp.2d 923, 927 (8.D. Ohio 2002).  Under principles of

administrative exhaustion, judicial employment discrimination complaint must be limited to the
scope of the Equal Employment Opportunity Commission (EEOC) investigation reasonably
expected to grow out of the charge of discrimination, Civil Rights Act of 1964, § 706(d), as

amended, 42 U.S.C.A. § 2000e-5(e).

Ms. Counce has explicitly made a claim under the Age Discrimination in Employment

(13 TAN o - .
Act (“ADEA”) which clearly has an admini

by o] & N7 AN
iy . 28 US.C. Ny LLuiQy

provides w potinest pasi:
No civil action may be commenced by an individual under this
section until 60 days after a charge alleging unlawful
discrimination has been filed with the Equal Employment
Opportunity Commission. Such a charge shall be filed ... within
300 days after the alleged unlaw(ul practice occurred, or within 30

days after receipt by the individual of notice of termination of
proceedings under State law, whichever is earlier.

29 U.3.C. § 626(d). “The purpose of the longer [300 day] limitation period is to give deferral
states time to act upon the ADEA complaint, in accordance with Congress's intent that “informal
methods of conciliation, conference, and persuasion” be used to eliminate the discriminatory

practice before an action i initiated in the courts.” Jackson v. Richards Medical Co., 961 F.2d

575, 578 (6th Cir.1992) (quoting 29 U.S.C. § 626(b) (1985)). Tennessee is a deferral state.
T.C.A. §4-21-101 (1991).
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The Record is clear that Ms. Counce did not file a separate charge or joint charge against
Defendants Ascension and Saint Thomas Health Services. (R. Vol. I, p. 171). Her charge was
filed solely against Defendant Baptist on May 16, 2006. The latest date listed in her charge for
the last date of discriminatory activity was November 3, 2003, which would make the time for
filing a charge no later than August 30, 2006. (Id.). Thus any claims under Title VII or the
ADEA that Ms. Counce is alleging that require exhaustion of administrative remedies would not
be applicable to Defendants Ascension and Saint Thomas Health Services since they never were
named in or defended (hemselves in an administrative charge filed by Ms. Counce. Thus all
claims brought under statutes requiring administrative exhaustion should be dismissed against
Defendants Ascension ard Saint Thomas Health Services.

C. THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE CANNOT
ESTABLISH A PRIMA FACIE CASE OF RETALIATION?

In order to establish a prima facie case of retaliatory discharge under the THRA or Title
VI, a plaintiff must prove the following:® (1) the plaintiff engaged in a protected activity; (2) the
exercise of the plaintiff's protected civil rights was known to the defendant; (3) the defendant
thereafter took an employment action adverse to the plaintiff; and (4) that there was a causal

Knoxville Utilities Bd., No. 03A01-9209-CH-362, 1993 WL 104639, at *2 (Tenn. App. April 8,

? The Court should note that Ms. Counce’s charge of discrimination does not list race as a basis for discrimination.
The box “national origin” is checked instead. Ms. Counce’s claim of race discrimination should be dismissed for
failure to exhaust administrative remedics in addition to the other reasons set forth within this Memorandum.

*To prevail on a claim of common law retaliatory discharge, an employee must prove (1) that an at-will employment
relationship existed between the employee and the employer, (2) that the employee was discharged, (3) that the
employee was discharged for attempling to exercise a statutory or constitutional right, or for any other reason that
violates a clear public policy, and (4) that such action was a substantial factor in the employer's decision to discharge
the employee. See Bright v. MMS Knoxville, Iuc., No. M2005-02668-COA-R3-CV, 2007 WL 2262018, *3 (Tenn.
Ct. App. Aug. 7, 2007); Guy v. Mul. of Omaha Ins, Co. 79 S.W.3d at 535; see alsg Anderson v. Standard Register
Co., 857 8.W.2d 555, 557-58 (Tenn. 1993). To the extent Ms. Counce is making a claim under the common law,
her claim for retaliatory discharge should also be dismissed for the reasons sot forth above.
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1993) (copy attached); see also Canitia v. Yellow Freight Sys., Inc., 903 F.2d 1064, 1066 (6th
Cir.1990), cert. denied, 498 U.S. 984, 111 S.Ct. 516, 112 L.Ed.2d 528 (1990) (holding that a

plaintiff must prove these same four elements to establish a retaliatory discharge in violation of

Title VII),

Once a plaintiff establishes a prima facie case of retaliation, the burden of production

shifts to the defendant o “articulate some legitimate, non discriminatory reason ... for
g

discharging the plaintitf. Canitia, 903 F.2d at 1066 (quoting McDonnell Douglas Corp. v. Green,

411 U.8. 792, 802, 93 5.CL. 1817, 1824, 36 L.Ed.2d 668 (1973)). The burden then shifts back to

the plaintiff to demonsirate that the employet's proffered reason for termination was merely

pretextual and that the adverse emiployment decision was motivated by a desire to retaliate

against the employee. Canitia, 903 F.2d at 1066, A plaintiff may present direct evidence of a

causal link in order to meet this request, Thomason v. Better-Bilt Aluminum Prods., Inc., 831

r I's N A A e A AN

5.W.2d 291, 293 (Tenn. App. 1992 ) To maintain action for retaliatory discharge, employee

st present evidence that his exercise of protected ghts was causally related to his subsequent

discharge, and employee cannot meet this burden merely by showing that his participation in
protected activity was followed by a discharge from employment, even where the proximity in

time between the two events is very short. Austin v. Shelby County Government, 3 S.W.3d 474,

481 (Tenn. Ct. App. 1999).

1. Ms. Counce never engaged in protected activity,

‘Ms. Counce provides a detailed ex lanation of the “report” that she made that she
: p p

contends supports her claim for retaliatory discharge. (R. Vol. I, p. 171). Ms. Counce’s

argument is that because she reported the rudeness of one of her coworkers, her charts were
audited, triggering her reorientation. (Id.). In her Appellate Brief, Ms. Counce alleges for the

first time that she reported the theft of drugs and use of drugs by Diane Cooper and that she was
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discriminated against because of this report. See Appellant Brief, at p. 3, Ms. Counce’s EEQC
Charge, however referenced reports about Ms. Cooper “needing a drug screen” afier she was
already placed back into orientation. (R. Vol.' I, p. 171). More importantly, Ms. Counce’s
Complaint, which is the basis of this appeal, makes no such spectfic allegation and Ms. Counce
does not reference it directly in her deposition testimony when specifically asked the bases for
her claims of retaliation. (id.).

Ms. Counce testified that Ms. Cooper_had no patience with her and always seemed
agitated with her because of Ms. Counce’s difficulties working with complex patients. (Id.).
However, at no time has Ms. Counce referenced reporting or alleged drug theft or abuse, or
made reference to seeing Ms. Cooper “shooling it into herself’ as she now alleges in her
Appellant Brief. (Id.). Ms. Counce has never before made any allegations about Ms. Cooper
related to her retaliation claim. More importantly, Ms. Counce has provided no basis for ary
court to find a violation of her rights based on an alleged report of illegal activity and certainly
has not provided any evidence to show that the legitimate, nondiscriminatory reason raised by
Defendants for her termination is pretextual.

As indicated in the deposition testimony and other evidence in the Record » Ms. Counce’s
retaliation claimed stemmed solely from a report of rude behavior by Tara Boyd. (R. Vol. 1V,
pp. 516-518). Ms. Counce has not provided any evidence of a causal connection between any
alleged report of Ms. Boyd or her allegations related to Ms. Cooper.. Ms. Counce cannot allege

facts in her Appellate Brief that were not raised in the trial court. See generally Heatherly v,

Merrimack Mutual Fire Ins. Co., 43 S.W.3d 911, 916 (Tenn.Ct. App.2000) (“As a general matter,
appellate courts will decline to consider issues raised for the first time on appeal that were not

raised and considered in the trial court.”).
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Ms. Counce’s basis for her claim of retaliatory discharge is not based on a protected
activity. At most this claim is based on Ms. Counce’s lack of appreciation for how a coworker
spoke to her, Tennessee courts are clear that “disagreement with a management style alone,
without evidence of 2 discriminatory intent or motive, no matter how disagreeable that
style may be, is simply insufficient to warrant protection under the THRA.” Frye v. St.

Thomas Health Services, 227 S.W.3d 595, 609 (Tenn. Ct. App. 2007) (emphasis added).

Since Ms. Counce was not engaged in protected activity, she also fails to meet the second
prong of the prima facie case for retaliatory discharge as there was no exercise of any protected
civil right that was known to the Defendant Baptist,

2. Ms. Counce cannot establish causal connection between any protected

activity and her termination.

The justification for Ms. Counce’s termination was clearly set forth in the September 13,
2005 Associate Conference Report which listed several instances where charting or other
medical errors had been made by Ms. Counce during the course of her employment. (R. Vol, v,
pp- 428-430). Ms. Counce’s response to that report was not that she felt retalialed against but
the following: “Thank you very much for the opportunity to show my dedication to my fellow
employees.” (R. Vol. 1V, p. 432). The November 2, 2005 Associate Conference Report
detailing the reasons for her termination is based on Ms. Counce’s failure to perform as directed
under the September 2005 report. (R. Vol. IV, p. 422, SUMF, at  34). Ms. Counce’s failurc to
perform as directed is a legitimate, nondiscriminatory justification for her termination. Ms.
Counce has provided no basis of showing that those reasons are pretext for discrimination based
on age, sex, race, disability or any other reason. While the act of reporting the rudeness of a
supervisor is not a “protected activity,” even if the Court applied the test to that act, Ms. Counce
* has no evidence that thére was a causal connection between reporting the rudeness of Tara Boyd
and her subsequent termination. Even if the Court were to consider Ms. Counce’s new claim that
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she reported drug use of a coworker, she presented no evidence of any causal connection
between her termination and any repoxt that she allegedly made. Her claim for retaliatory
discharge is thus without merit and was propétly dismissed.

D. THE TRIAL COURT CORRECTLY HELD THAT BAPTIST DISPLAYED NO
NEGLIGENCE IN HIRING ESTHER HOOVER.

Ms. Counce is unable to state a claim for negligent hiring w‘ith respect to any of her
supervisors and specifically to named supervisor, Esther Hoover. The Tennessee Court of
Appeals delineated the three elements that a plaintiff moust prove in order to recover under a
theory of negligent hiring: “(1) evidence of unfitness for the particular job, (2) evidence that the
applicant for employment, if hired, would pose an unreasonable risk to others, (3) evidence that
the prospective employce knew or should have known that the historical criminality of the

applicant would likely be repetitive.” Gates v McQuiddy Office Prods. No. 02A01-9410-CV-

00240, 1995 WL 650128, at *2 (Tenn. Ct. App. Nov 2, 1995): Phipps v. Walker, No. 03A0l-
9508-CV-00294, 1996 WL 155258, at *3. (Tenn. Ct. App. Apr. 4, 1996). The “risk’’ referred to

must be foresceable:

Foreseeability is the test of negligence. If the injury [that] occurred
could not have been reasonably foreseen, the duty of care does not
arise, and even though the act of the defendant in facl caused the
injury, there is no negligence and no liability. (citation omitted)
“[Tihe plaintiff must show that the injury was a reasonably
foreseeable probability, not just a remote possibility, ahd that some
action within the [defendant’s] power more probably than not
would have prevented the injury.” (citation omitted) Foreseeability
must be determined as of the time of the acts of omissions claimed
to be negligent.

Doe v Linder Const. Co., Inc, 845 S.W.2d 173, 178 (Tenn. 1992) (citations omitted).
“[NJegligent hiring arises only when a particular unfitness of a job applicant creates a danger of

harm to third persons which the employer should have known....” Borg v. J.P. Morgan Chase &
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Co., No. 04-2874 MI/V, 2006 WL 2052856, at 11 (W.D. Tenn, July 21, 2006) (Tenn. Ct. App.

Nov. 2, 1995) (R. Vol. II1).

Ms. Counce has provided no evidence to support a claim for negligent hiring and cannot
meet the three elements sct forth in Tennessee law 1o substantiate this claim. Ms. Counce's
Complaint makes a generic statement that “agents” of the hospital have demonstrated that they
are untrained on hospital policies. (R. Vol. 1, p. 1). In her deposition, she admits that the only
person she is claiming was negligently hired was Esther Hoover, (R. Vol II, p. 171). Thus, Ms.
Counce’s deposition testimony about disliking how Ms. Hoover discil)line(l her is the sole basis
for the claim of negligent hiring, Testimony that Ms. Hoover did not discipline Ms. Counce in
the way that she would have liked (1) does not constitute evidence that Ms. Hoover was unfit for
her job, (2) that Ms, Hoover posed an unreasonable risk to others and (3) that there was any
historical criminality on the part of Ms. Hoover that Baptist should have been aware of in hiring
ber. Ms. Counce alleges no criminality whatsoever. Ms. Counce’s claim fails to meet the
required standard for a negligent hiring claim and was properly dismissed.

E. THE TRIAL COURT CORRECTLY HELD THA'T MS. COUNCE FAILED 'O
SET FORTH A RECOGNIZABLE CLAIM FOR “IMPLIED CONTRACT
EXCEPTION” OR BREACH OF IMPLIED CONTRACT UNDER TENNESSELE
LAW.,

Ms. Counce’s implied contract claim fails as she has produced no evidence of the
existence of any contract with any of the Defendants, specifically with her employer Defendant
Baptist. Tennessee court have held, “that a contract can be expressed, implied, written, or oral,
but an enforceable contract must, among other elements, result from a meeting of the minds and

must be sufficiently definite to be enforced.” Lay v. Fairfield Development, 929 S.W.2d 352,

356 (Tenn. App. 1996) (citing Johnson v. Central National Ins. Co. of Omaha, Neb., 210 Tenn.

24, 356 S.W.2d 277, 281 (1962); Price v. Mercury Supply Co., Inc,, 682 S.W.2d 924 (Tenn.
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App. 1984)). Further, “the contemplated mutual assent and meeting of the minds cannot be
accomplished by the unilateral action of one party, not can it be accomplished by an ambiguous
course of dealing between the two parties from which diffe.rin g inferences regarding continuation
or modification of the original contract might reasonably be drawn.” [d. at 356. (“In addition, a

mere expression of intent or a general willingness to do something does not amount to an

Ms. Counce’s Complaint alleges “Implied Contract Exception” as a cause of action,
however Defendants are unaware of the existence of such a claim or the elements to prove such a
clain under Tennessee law. To the extent Ms. Counce is making a claim for breach of contract,
her own deposition testimony clearly shows that she is unable to state a viable claim based on the
first prong of the test. (R. Vol. 1V, p. 423). Ms. Counce argues that the implied contract wasg
based on Ms. Hoover sayving the following to her in response to Ms. Counce not having the
critical care class for RNs: “Don’t be offended that you will not be receiving the more complex
patients.” (R. Vol. 11, p. 171). When she started working at Baptist she worked in five units, one
of them being the MICU. (R. Vol. IV, p. 424). In fact, she had being working in the MICU
among other departments prior to the September 7, 2005 date that she lists in her complaint as
the date of breach of the alleged implied contract. (R. Vol. 1); (R. Vol. 1I, p. 171). Her
Complaint is not related to the numerous other instances where she worked in MICU but purely
based on being assigned there on September 7, 2005, (R. Vol. 11, p. 171, Counce Depo. at
120:13-19). Ms. Counce is unable to provide evidence that there was a meeting of the minds or
mutual assent with respect to her not being hired to do complex ICU work, especially in light of
her own resume which touts her areas of proficiency as ICU, ITCU, CCU, PACU, MCCU,
Telemetry and ER. (R. Vol. 1V, p. 424). Further, Ms. Counce’s own testimony fails to provide

any evidence that her employment was conditioned on not getting complex ICU assignments, as
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evidenced by her statemnents that she worked complex 1CU on several occasions after she was
hired-—she only had a problem on September 7, 2005. Based on the foregoing, Ms. Counce’s
claim for implied contract exception or breach of contract was properly dismissed by the Trial

Court.

I THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE IS UNABLE
TO STATE A CLAIM OF BREACH OF GOOD FAITH AND FAIR DEALING.

Ms. Counce’s Complaint alléges “Good Faith Exception” as a cause of action, however
Defendants are unaware of the existence of such a claim or the elements to prove such a claim
under Tennessee law. To the extent Ms. Counce is making a claim for breach of the implied
duty of good faith and fair dealing, such a claim fails as a matter of law because there is no cause

ot action for breach of the implied duty of good faith and fair dealing in situations involving the

discharge of employment of an at-will employee. see Randolph v, Dominion Bank, 826 S.W.2d

4717, 479 (Tenn. CL. App. 1991)(holding that employers do not breach implied duty of good faith

and fair dealing when they discharge eruployee-at-will)(eiting Whittaker v. Care-More, Inc., 621

S.W.2d 395, 396 (Tenn. Ct. App. 1981)). Employees-at-will have no contract right or
expectation of continued, indefinite employment because they can be terminated at any time for

any reason. Crews v. Buckman Labs. Int'l, Inc., 78 S.W.3d 852, 858 (Tenn. 2002); Baines v.

Wilson County, 86 S.W.3d 575, 578 (Tean. Ct. App. 2002). Ms. Counce was an at-will
employee who was ot hired for any particular duration. (R. Vol 11, p. 171, Counce Depo., Bx.
I (Employment Application)). Accordingly, because Tennessee does not recognize a claim for
breach of the implied duty of good faith and fair dealing with respect to the discharge of at-will

employees, Ms, Counce’s claim fails as a matter of law and was properly dismissed.
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G. THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE CANNOT
ESTABLISI THE ELEMENTS NECESSARY TO SUPPORT A CLAIM
PURSUANT TO T.C.A. § 50-1-304 OR THE COMMON LAW.

Ms. Counce’s Complaint merely states a claim for “Violation of the Public Policy
Exception” as a cause of action without delineating between the common law or whether she is
asserting a claim under the Tennessee Public Protection Act. (R. Vol. I, p. 1). Based on her
own testimony Ms. Counce cannot state a claim under either the common law or the statute,

Under Tennessee Code Annotated § 50-1-304, comimonly referred (o as the
whistleblower statute, an employee is protected from being discharged for refusing to remain
silent about illegal activities. The pertinent language of Tenn. Code_Ann. § 50-1-304(a) reads:
“No employee shall be discharged or terminated solely for refusing to participate in, or for
refusing to remain silent about, illegal aclivities.”(emphasis added), “Illegal activities” are

defined as “activities which are in violation of the criminal or civil code of this state or of the

United States, or of any regulation intended to protect the public health, safety, or welfare.”

Tenn. Code Ann. § 50-1-304(b) (emphasis added). In Griges v. Coca-Cola Employees’ Credit

Union, 909 F. Supp. 1059 (E.D. Tenn, 1995), the court codified the four elements needed to statc
a prima facie case under the Statute:
(1) the plaintiff’s status as an employee of the defendant;

(2) the plaintiff’s refusal to participate in, or to remain silent
about, illegal activilies;

(3) the employer’s discharge of the employee; and
(4) an exclusive causal relationship between the plaintiff's refusal

to participate in or remain silent about illepal activities and the
employer’s termination of the employee.

See also Hill v, Perrigo of Tenn., No. M2000-02452-COA-R3-CV, 2001 WL 694479, at *3

(Tenn. Ct. App., 2001) (R, Vol. I1). It is clear that in order to satisfy the burden of proof in this
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matter, the employee must refuse to remain silent or participate in illegal activity. Additionally,
a fear of dismissal must necessarily play a role in a plaintiff’s decision to report allegedly iliegal
activities. Finally, this report must be the sole cause of the decision to terminate Ms. Counce,
According to the Tennessee Supreme Coust, the only meaningful distinction between the
statutory and the common law cause of action relevant here is that under a common law theory, a
plaintiff need only show that the alleged whisticblowing activities were a “substantial factor in”

rather than the “sole cause” of the termination. See generally, Guy v. Mutual Omaha Insurance

Co., 79 S.W.3d 528 (Tenn. 2002). Defendants contend that Ms. Counce cannot establish a claim
under the Statute or common law because Ms. Counce has not sufficiently alleged and cannot
satisfy the essential elements of either claim. Those essential elements are the second element:
the plaintiff’s refusal to participate in, or lo remain silent about, illegal activities, and the fourth
clement: an exclusive causal relationship between the plaintiff's refusal to participate in or
about illegal activiiies and the enmployer’s termination of the employee,

Ms. Counce cannot show that she reported or refused to remain silent about
illegal activity within the meaning of the Statiute or-common law.

As established with respect to her claim of retaliatory discharge, there was no protected
aclivity. Here, under the public policy exception, the standard is even higher as the employee
must refuse to remain silent or participate in ilfegal activity. Being rude to a fellow employee is
not an “illegal activity” under the tenets of the statuie or common law,

Ms. Counce’s argument that some notion of public offensiveness supports her claim is
erroneous and misguided. The whistleblower statute and the common law aclion are not
premised on notions of generalized public welfare, Rather, both actions require a contextualized
exploration of the “illegal activity” and the relationship between the employer and the employee
where this activity is concerned. A general allegation of an act serving the public good does not

allow a claim to proceed. Rather, Ms, Counce is required to show that there were illegal actions
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being perpetrated by her employer and that her report of such led to her termination. Here, Ms.
Counce cannot show that her employer was involved in any illegal activity.
2. Ms. Counee cannot establish an exclusive causal relationship between her

refugal to participate in or remain silent about illegal activifies and the
employer’s termination of the employee.

As established above, Ms. Counce must show that the report of illegal activity was the
sole cause (under the Statute) or a substantial factor (under the common law) to support a

whislleblower action. See penerally Guy v. Mutual Omaha Insurance Co,, 79 S.W.2d 528 {Tenn.

2002). The justification for Ms. Counce’s termination was clearly set forth in the September 13,
2005 Associate Conference Report which listed several instances where charting or other
medical errors had been made by Ms. Counce during the course of her employment, and in the
subsequent November 2005 report terminating her employment for the continued problems. (R.
Vol 11, p. 269-275).  Ms. Counce has no other. evidence to counl‘cér this justification and no
evidence showing that her report of the rude behavior of a coworker was the sole or substantial
factor related to her termination or any other discipline that she received. According to
Tennessee case law, Ms. Counce would have needed to have a fear of dismissal
contemporaneous with her decision of reporting information. Ms. Counce never mentioned such
a fear even in her response to the September 13, 2005 Associate Conference Report in which she
about Tara Boyd. (R. Vol. 1, p. 1); (R. Vol T1, p. 171, 269-275); (R. Vol. IV, p. 432). Based on
the foregoing, Ms. Counce is unable to meet her burden under a common law or statutory theory
of public policy and thus her claim was properly dismissed.

IL THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE COULD NOT
ESTABLISH A PRIMA FACIE CASE OF AGE DISCRIMINATION.

Ms. Counce explicitly states that she is claiming age discrimination under the Age

Discrimination in Employment Act (“ADEA™). In order to prevail in an age discrimination
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claim under the ADEA, a complainant must generally show (1) membership in the group of
persons protected under the ADEA (i.e., persons age 40 or over); (2) that the complainant was

subjected to an adverse employment action; and (3) that the complainant was disadvantaged in

favor of a younger person. Simpson v. Midland-Ross Corp., 823 F.2d 937 (6w Cir. 1987). The
younger person need not be outside (he protected group, but must be sufficiently younger than

the complainant to permit an inference of discrimination. Q’Connor v. Consol. Coin Caterers

Corp., 517 U.S. 308, 313 (1966). Tennessee Courts have applied the four-step “McDonnell
Douglas Test” to evaluate whether or not a person could establish a prima facie case of age

discrimination. See Moore v. Nashville Elec. Power Bd., 72 S.W.3d 643 (Tenn. Ct. App. 2001).*

In the instant matter, Ms. Counce will likely be able to show that she is in the protected
age group under the ADEA and was terminated so she will be able to meet the showing of an
adverse action. Ms. Counce fails to meet the third prong of the prima facie case that she was

disadvantaged in favor of a younger per

yvuuger petsou teoeived ay benefit that she did not receive. She does not even aliege that she
asked for a benefit not given to a younger individual. The crux of ber.claim is that she wanted to
attend the Vanderbilt critical care class for RNs and that her supervisor kept sending younger
nueses.  (R. Vol. I, p. 171, Counce Depo. at 123:5-10). When asked the identity of those
younger nurses, Ms. Counce testified, “I don’t know their names.” (R. Vol 11, p. 171, Counce
Depo. at 123:13). When asked the ages of the individuals she claimed attended the class she

testified that she did not know their ages for a fact but instead offered a guess. (R. Vol I, p.

? Under the Tennessee Human Rights Act, Ms. Counce would have to show the following in order to establish a
prima facie case of age discrimination: (1) she was at least 40 years of age at the time of the alleged discrimination
(*“a member of a protected class”); (2) she was subjected to adverse employment action; (3) she was qualified for the
position; and (4) she was replaced by a younger person. Moore, 72 S.W.3d 652.
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171, Counce Depo. at 124:6-12). She admits however, that her supervisor never made any
comments to her about her age. (R. Vol. 1, p. 171, Counce Depo. at 124:24),

In further support of her age claim, Ms. Counce argues that 31'1(; was not offered a position
n another part of the hospital and was not given opportunity to resign without fault. (R. Vol. I,
p. 171, Counce Depo. at 125:16-24), (R. Vol. 1, p. 1). She fails, however, to provide any
cvidence or basis that younger nurses were given those opportunifies over her and that she was
disadvantaged. She admits that she never asked to be transferred to avother department. (R.
Vol. 11, p. 171, Counce Depo. at 142:24-25;143:1-9).  Her Complaint merely states that these
things were not “offered” to her. (R. Vol. I, p. 1). For the foregoing reason, Ms. Counce’s age
claim must fail.

Bven if the Court looks beyond the prima facie case, Ms. Counce cannot show that
Defendant Baptist’s legitimate, non-discriminatory reasons for her termination are merely a
Ms. Counce’s deficiencies when it provided with an Associate Conference Report on September
13, 2005 and placed her on probation. Ms. Counce did not make any allegations based on age
discrimination at that time and never made such allegations to Human Resources prior to her
termination. (R. Vol. IV, p. 458),

Ms. Counce has offered no evidence that the reasons for her discipline and termination
were merely pretext for discrimination. Ms. Counce is required to show pretext by proving that:
1) Defendant Baptist’s proffered reason has no basis in fact; 2) the stated reason did not actually

motivate its decision; or 3) the reason was never used in the past. See Smith v. Chrysler Corp.,

155 F.3d 799, 805-06 (6th Cir. 1996); Kocsis v. Multi-Care Mgmt., Inc, 97 F.3d 876, 883 (6th

Cir. 1996). Ms. Counce cannot, however, rely on mere allegations and/or her subjective belief

that she was discriminated against in order to survive summary judgment. See Mitchell v, ‘Toledo
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Hosp., 964 F.2d 577, 585 (6th Cir. 1992) (stating that plaintiff's denial of legitimate reason for
employment action without substantiation of the denial is legally insufficient to survive motion

for summary judgment); see also Hartsel v, Keys, 87 F.3d 795, 802 (6th Cir. 1996); Betkerur v,

Aultman Hosp. Ass'n., 78 F.3d 1079, 1085 (6th Cir. 1996),

Furthermore, Ms. Counce cannot merely rely on the allegations made in her Complaint to

survive summary judgment. See Celotex Corp., 477 U.S. 317, 324, 106 5.Ct. 2548, 2553, 91

L.Ed.2d 265 (1986)(stating “[r]ule 56(6) permits a proper summary judgment motion to be

opposed by any of the kinds of evidentiary materials listed in Rule 56(c), except the mere
pleadings thewmselves™). Ms. Counce bears the burden of coming forward with some objective
evidence, beyond mere allegations, that would support a reasonable finding that she was
discriminated against based on her age. Because Ms. Cou_nce has offered no evidence beyond

her subjective allegation of diserimination, Ms. Counce cannol show that Bapiist’s legitimate

non-discriminatory reasons for her di i termination w

ation: were metely a pretext for age

diaerimin
i ¥
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iieione, Delendants were properly entitied to summary judgment as a matter
of law with respect to this claiim.
1. THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE IS UNABLE
TO ESTABLISH SAME-SEX SEXUAL HARASSMENT UNDER TITLE VILT AND
HER CLAIM SHOULD BE DISMISSED.
a. Framewprk for Title VI1 Same-Sex Sexual Harassment Cases
Ms. Counce’s claim of sexual harassment fails as it based on comments and behavior

allegedly made by a female coworker to a group of employees about her personal life. (R. Vol

II, p. 171, Counce Depo. at 132-134), (R. Vol. 1, p. 1, 1 45). In order to establish same-sex

sexual harassment under Title VI, Ms. Counce must show that: (1) she is a member of a

5 Ms. Counce does not indicate whether her claim is under Title VII or based on the THRA.

The Tennessee state
legislature intended for the THRA “to be coextensive with federal law.”

Parker v. Warren County Util. Dist., 2
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protected class, (2) she was subjected to unwelcome sexual harassment, (3) the harassment was
based on her sex, (4) the harasstuent created a hostile work environment, and (5) the employer

failed to take rcasonable steps 1o prevent and correct any sexually harassing behavior. See

Bowman v. Shawnee State Univ., 220 F.3d 456, 462-63 (6th Cir.2000). If Ms. Counce fails to

satisfy any one of these elements, Ms. Counce’s sexual harassment claim fails as a matter of law.

Id,

The United States Supreme Court addressed the issue of same-sex harassment in Queale

v. Sundowner Offshore Seyvices. Inc., 523 U.S. 75, 118 S.Ct. 998, 140 L.Bd.2d 201 (1998). The
Court in reviewing Oncale’s allepations held that Title VII's text indicates that the critical
inquiry is “whether members of one sex are exposed to disadvantageous terms or conditions of

employment to which members of the other sex are not exposed.” Id, (quoting Harris v. Forklifi

Systems, Ine,, 510 U.S. 17, 21, 114 S.Ct. 367, 370, 126 L.Ed.2d 295) (1993)). The Court
explained “whatever evidentiary route the plaintiff chooses to follow, he or she musl always
prove that the conduct at issue was not merely tinged with offensive sexual connotations, but

actually constituted discrimination because of sex.” Oncale, 523 U.S.. 75, 118 S.Ct. 998, 140

L.Ed.2d 201 (emphasis added). The Qncale Court further itlustrated circumstances under which

an employee might be able to prove that she was “exposed to disadvantageous terms or
conditions of employment to which members of the other sex [were] not exposed” by providing
the following examples: (1) in the case of same-sex harassment, the harasser making sexual
proposals to the plaintiff is homosexual; (2) a female victim is harassed in “such sex-specific and
derogatory terms by another woman as to make it clear that the harasser is motivated by general

hostility to the presence of women in the workplace;” or (3) the plaintiff could offer “direct

S.W.3d 170, 172 (Tenn.1999), Thus to the extent her claim are based on the THRA or Title VII, they should be
dismissed under both statutes.
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comparative evidence about how the alleged harasser treated members of both sexes in a mixed-

sex workplace.” Id.

The Sixth Circuit has similarly analyzed claims of same-sex harassment. EEOC v

Harbert-Yeargin, Inc., 266 ¥.3d 498 (6" Cir. 2001). The Harbert-Yeargin case involved a male

employee who claimed he had been subjected to various forms of lewd and gross conduct by a
male supervisor. Id. at 501-502. This conducted consisted of touching, poking and prodding in
the plaintiff’s genital areas. Id. The Sixth Circuit ackunowledged the vulgar nature of the conduct
but found that Title VIT was intended only to prevent discrimination or animus against gender in
the workplace, not sexually hostile work environ;ménts. 1d. at 520. (“If the environment is just

sexually hostile without an element of gender discrimination, it is not actionable.”). See also

Johnson v. Hondo, Inc., 125 F.3d 408 (7" Cir. 1997) (“Besides the sexual content of the remarks
there is absolutely nothing in this record that supports a reasonable inference that the remarks
were directed at plaintiff on account of his gender. Although explicit sexual content or vulgarity
may often take a fact finder a long way toward concluding that harassing comments were in fact

based on gender . . . this need not necessarily be the case.”); English v. Pohanka of Chantilly,

Inc., 190 F. Supp. 2d 833 (B.1D. Va. 2002) (holding that a male employee could not rely on the
sexval nature of co-worker’s conduct to establish harassment “because of sex,” “absent some
plausible evidence that conduct was driven by hostility to male employees.”)

b. Ms. Counce Is Unable To Show That The Alleged Harassment Was Sexual Tn

Nature Or Sufficiently Severe And Pervasive To Form A Valid Harassmen(
Claim.

Ms. Counce’s claim of sexual harassment fails because the harassment Ms. Counce
alleges is not sexual in nature and, if even considered sexual, falls far short of severe and

pervasive harassment as required by the law, The United States Supreme Court in Harrig v.

Forklift Systems, Inc., 510 U.S. 17, 114 S.Ct. 367 (1993} reaffirmed that “conduct that is not
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severe or pervasive enough to create an objectively hostile or abusive work environment-—-an
environment that a reasonable person would find hostile or abusive—is beyond Title VII’s
purview.” Id. at 23.  The environment at issue must be one that a reasonable person would
perceive as being hostile or abusive. Id. The Sixth Circuit has held that “isolated incidents,
unless exiremely serious, will not amount to discriminatory changes in the terms or conditions of

employment.” Bowman v. Shawnee State University, 220 F.3d 456, 463 (6™ Cir. 2000) (citing

Moyris v. Oldham County Fiscal Court, 201 F.3d 784, 790 {(6th Cir.2000)).

Ms. Counce's specific claims of harassment are that she believes one her coworker was
homosexual and she felt that this coworker discussed homosexuality with the entire staff and she
did not like it. (R. Vol. II, p. 171, Counce Depo. at pp. 132-134). She claims that Diane Cooper
was impatient with the staff particularly if she felt an employee did not agree with her alleged
“homosexual views.” (R. Vol. 11, p. 171, Counce Depo. at 134). Ms. Counce also indicated she
never expressed an opinion one way or the other on the issue of homosexuality. (R. Vol. 11, p.
171, Counce Depo. at p. 132).

None of the foregoing allegations, even if true, have anything to do with sex or sexual
connotations involving Ms. Counce or anyone else. Ms. Counce claims that these alleged
discussion about homosexuality were not directed at her personally but were discussions that the
entire staff would have heard. Ms. Counce cannot show any pervasive or abusive sexual
behavior by Defendants and her sexual harassment claim fails for this reason alone.

C. Ms. Counce Cannot Establish Harassment “Because of Sex”,

In addition, Ms. Counce cannot establish a prima facie case because she cannot establish
that she was subjected to sexual harassment because of her gender. In order to prove that the
alleged harassment she endured was “because of sex,” Ms. Counce would have to show that her

supervisor was homosexual, that other female employees were harassed in such sex-specific and
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derogatory terms by her supervisor as to make it clear that her supervisor was motivated by
general hostility to the presence of women in the workplace or that her supervisor treated women
comparatively worse than men. Quneale, 523 U.S.75, 118 S.Ct. 998, 140 L.Ed.2d 201.

Ms. Counce cannot establish any of the above — she has no evidence that her gender
played any role in the alleged harassnient. As described above, Ms. Counce claims the following
in support of he,rlscxuai harassment claim--that Ms., Cooper subjected her to stories about her
views on homosexuality and that she heard about fights between Ms. Cooper an alleged
significant other. (R. Vol. 1I, p. 171, Counce Depo. at 132-134). All of (hese allegations, even if
taken as true, are insufficient to demonstrate Ms. Counce was harassed “because of her sex.”
Ms. Counce has offered no evidence that her gender played any role in the alleged harassing acts
commilted by Ms. Cooper. Ms. Counce’é claim of sexual harassment fails for this reason as well
and thus was properly dismissed by the ‘I'rial Court.

g THE TRIAL COURT CORRECTLY HELD THAT MS, COUNCE'S CLATM FOR

FAVORITISM FAILS TO SET FORTH A RECOGNIZABLE CLAIM UNDER

TENMESSEL LAY,

Ms. Counce has alleged a cause of action for Favoriiisin which Defendanis subinit is not
an aclual cause of action. (R. Vol. 1, p. 7). A search of the relevant law finds that in remote
circumslances some plaintiffs would be able to state a claim for “Sexual Favoritism,” however
the factual basis to support such a claim does not exist in this case since Ms. Counce’s sexual
harassment cause of action is not based on conduct directed towards Ms. Counce individually

based on her sex. As such this non-existent cavse of action was properly dismissed.
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K. THE TRIAT, COURT CORRECTLY HELD THAT MS. COUNCE’S
ALLEGATIONS FAIL TO SET FORTH A RECOGNIZABLE CLAIM FOR
VIOLATION OF WAGE AND HOUR LAWS UNDER TENN ESSEE OR
FEDERAL LAW,

Ms. Counce’s Complaint states that “wage and hour laws may have been violated” with
respect to her employment, (R. Vol. I, p. I, Complaint, §47). Ms. Counce does not state what
wage and hour laws have been violated, whether they arc state or federal. She makes no._
allegation of any failure of Baptist to comply with hourly wage and overtime provisions. Ms.
Counce cites that she was placed in re-orientation and her pay was reduced. (R. Vol. 1, p. 1,
Complaint, § 47). Ms. Counce’s own Complaint admits the basis for the change in pay. (Id.)
Further, Ms. Counce’s pay during her orientation period was $18.00 per hour. (R. Vol. IV, p.
427, 9 17). When she was placed back on reorientation as a part of the September 13, 2005
Associate Conference Report, she was informed that she would be receiving the salary of a
person in orientation and therefore her pay was changed to feﬂect the salary at that time. (R,
Vol. 1V, p. 432, 1 32).

Ms. Counce’s response to the September 13, 2005 Associate Conference Report in which
the reorientation was ordered, was the following: “Thank you very much for the opportunity to
show my dedication to my fellow employees.” (R. Vol 1V, p. 432, §31; R. Vol. 11, p. 269-272).
Ms. Counce makes no claim or allegation protesﬁng being placed in reorientation or having her
pay changed to reflect hey change in job status. Ms. Counce has not stated a claim of violation of

wage and hour laws and this claim was properly dismissed.

L. THE TRIAL COURT CORRECTLY HELD THAT PLAINTIFR CANNOT
ESTABLISH A PRIMA FACIE CASE OF RACE DISCR IMINATION,

Ms. Counce has alleged race discrimination in her employment but fails to state a prima

Jacie case for such discrimination or to disprove Defendant Baptist’s legitimate,
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nondiscriminatory reason for any actions taken against her.® In MceDannell Douglas Corp v.

Green, 411 U.S. 792, 93 S.Ct. 1817 (1973), the Supreme Court set forth a methodology for

evaluating evidence in discrimination cases. In Texas Department of Community Affairs v.

Burdine, 450 U.S. 248, 10! S.Ct. 1089 (1981), the Supreme Court swnmarized the McDonnell

Douglas methodology as follows: First, a plaintiff has the burden of proving by the
preponderance of the evidence a prima facie case of discrimination. Second, if the plaintiff
succeeds in proving the prima facie case, the burden shifts to the defendant “to articulate some
legitimate nondiscriminatory reason for the employees rejection”, ... Thitd, should the defendant
carry this burden, the plaintiff must then have an opportunity to prove by a preponderance of the
evidence that the legitimale reasons offered by the defendanl were not its true reasons but was a
pretexl for discrimination. 450 U.S, at 252-53.

Under McDonnell Douglas, Ms. Counce can meet her burden of establishing a prima
Jfacie case of race discrimination by satisfying the following elements: (1) that she belongs to a
protected class; (2) that she performed her job satisfactarily; ( 1) that she snffered an adverse

inn- ar a oar g . ey . a feevadodd Toobine B Ty o) Fhecial oo AT 1
action; and (1) a com e non-protected person was bicated better. MecDonnsgll Douglas, 411

U.S. at 802; Mitchell v. Toledo Hospital, 964 F.2d 577, 582-83 (6th Cir. 1992).

Ms. Counce’s race claim essentially is that she wanted a meeting with Chief Nursing
Officer, Liz Johnson to discuss the Associate Conference Report that she received in September
2005 and that Ms. Johnson refused to physically meet with her. | (K. Vol. 1, p. 1, Complaint, 9
48). Martha Underwood, the Human Resources Director at Baptist, also corroborates that Ms,

Counce wanted to meet with Ms. Johnson as a part of her appeal, but was told that the proper

¢ Ms. Counce'’s charge of discrimination filed solely against Baptist did not list race discrimination as a basis for her
charge. Her claim should thus be dismissed on this basis alone, Further, Ms. Counce did not state in her Complaint

whether her claim was based on Title VI or under the THRA, Since the analysis under both is similar, Defendants
submit she is unable (o state a claim under both statutes.
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procedure was to have the Assistant CNO, Susan Jones review her appeal first. (R. Vol. IV, p.
435-436, 1f 42, 44). Ms. Counce eventually turned over her written comments related to her
termination. Susan Jones eventually received and reviewed Ms. Counce concerns. (R. Vol. 1V,
p- 441, 91 60-61). Ms. Counce alleges that Ms. Johnson, an African-American female allowed
an African-American nurse lo voice a complaint about a personal matter and that Ms. Counce
was not allowed to do so. (R. Vol. I, p. {71, Counce Depo. at 150-152), Her complaint is not
that her issues were not reviewed, but that she did not get a chance to talk to Ms. Johnson
personally. (R. Vol IL, p. 171, Counce Depo. at 153:2-8).

With respect to the necessary elements to make a prima facie showing, Ms. Counce states
that she is an employee of Hispanic origin, which is a protected class and thus meets the first
prong. (R. Vol. I, p. 171, 261 Counce Depo., Ex. 3). With respect to second prong of
satisfactory job performance, Charging Party has produced no evidence that she performed her
Jab salisfactorily, particuladly in light of the Associate Conference report dated September 13,
2005 that outlined several issues that required improvement. (R. Vol. Ii, p. 171, 269-272). Ms.
Counce was terminated 5o arguably the third prong could be met by Ms, Counce.

With respect to the tast prong requiring evidence that a comparable non-protected person
was treated better, Ms. Counce has no such evidence., First, Ms. Counce has not alleged any
discriminatory activity on the part of Defendant Baptist. Her displeasure that she did not get to
verbally discuss a written document that was reviewed and responded to by management is not
evidence of discrimination. She has admitted that the only thing she was told was that Liz
Johnson already had her Complaint. More importantly, the person to whom she is comparing
herself is an African American female, who is also a “protected employee.” Thus Ms. Counce

fails to meet the aspect of the test stating that a non-protected, comparable person was treated
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more favorably.  Ms. Counce has offered no evidence that she and the Altican-American
employee were even “cmnparaible” for purposes of making a comparison.

In order for two or more employees to be considered similarly situaled for the purpose of
creating an inference of disparate treatment in a Title VII case, the Ms. Counce must prove all of
the relevant aspects of her employment situation are ‘nearly identical’ to those of the [non-
minority] employees who she alleges were treated more favorably. The similarity between the
compared employees must exist in all relevant aspects of their respective employment

circumstances. Pierce v, Commonwealth Life Ins. Co., 40 F.3d 796, 802 (6th Cir. 1994 (internal

LA S LR A-AL |

citations omitted). In Mitchell, supra, the Court stated that “the individuals with whom the
plaintiff seeks to compare his/her treatment must have deall with the same supervisor, have been
subject to the same standards and have engaged in the same conduct without such differentiating
or mitigating circumstances that would distinguish their conduct or the employer’s treatment of
them for i, 964 F.2d at 583.

Ms. Counce testified in generalities as to one individual whose discussions with Liz
Johnson had nothing to do with her employment but about a grant that she did not receive
because her school did not get certain information. (R. Vol. 11, p. 17.1, Counce Depo. at 149).
Ms. Counce does not even testify to personal knowledge of any conversations between this

employee and Liz Johuson, only speaking to what the employee told her about the conversation.

(d.). Ms. Counce presents no evidence that her employment sifuation is ‘nearly identjcal’ to

those of a non-prolected person. She is unable to show that her circumstances were nearly
identical to the minority female to whomn she actually is comparing herself. Even if she could,
this incident does nol rise to the level of stating a prima facie case for racial discrimination.

In addition to the foregoing, Ms, Counce told Martha Underwood that Ms. Johnson was a

person she knew she could trust. (R. Vol. 1V, p. 436, 461). Ms. Counce cannot on one hand
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think Ms. Johnson is the only trustworthy person at Baptist and at the same time think she has
been discriminaled against by Ms. Johnson for not meeting with her.  As such, the
documentation of work performance outlined in the September 13, 2005, which Ms. Counce
signed and thanked the supervisors, along with the November 2, 2005 follow-up and termination
provide a legitimate, non-discriminatory reason for which Ms. Counce has provided no evidence
to show a pretext for discrimination,

M. THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE WAS UNABLE
TO ALLEGE A CAUSE OF ACTION FOR LIBEL AND THE CLAIM WAS
PROPERLY DISMISSED.

In order to state a claim for libel or defamation under Tennessee law, Ms. Counce must
show the following: .

1) a false and defanatory statement;

2) publication of the defamatory statement; and either

3) knowledge that the statement is talse and defamatory;

4) reckless disregard for whether the statement is false and defamatory;,

5) negligence in failing to ascertain whether the statement is false and defamatory.
Wagner v. Fleming, 139 S.W.3d 295, 302 (Tenn. Ct. App. 2004), Truth is a defense to a
defamation claim, so the publisher of a statement is not liable if the facts stated, or implied as
justification for an opinion stated, are true. Id.

a. Ms. Counce is unable to prove defamation as there was no publication.

In support of her claim of libel against Defendants, Ms. Counce claims that she was
defamed by a letter Susan Jones sent to her responding to Ms. Counce’s appeal of her November
2005 termination. (R. Vol. 1, p. 1, Complaint, 150 (Ex. 1)); (R. Vol. 11, p. 171 ,Counce Depo. at
187, I'x. 7, 12). Ms. Counce does not allege that Ms. Jones sent this letter to other third parties

but instead that she “libeled Ms. Counce when she stated in the letter that Ms. Counce “did not
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demonstrate the necessary proficiency required for safe patient care, both by our hospital and by
the Tennessee Board of Nursing.” (R. Vol. 1, p. 1, Complaint, § 50). Ms. Counce has failed to

state a cause of action against Defendants because she has failed to allege that there was any

unprivileged publication by anyone employed by Defendants to a third person.  Spicer v,

Thompson, NO. M200203110COAR3CYV, 2004 W1, 1531431, at *3 (Tenn, Ct. App. Jul 07

,
2004). She has merely alleged that Susan Jones' responded to Ms. Counce’s request for
consideration by indicating that Ms. Counce did not meet the necessary standards. These
allegations alone are not enough (o prove a cause of action for defamation if there is no
publication. See Smith v. Jones, 335 So0.2d 896 (Miss. 1976) (“to be actionable, communication
of a defamatory utterance must be in presence of one ot more other parties who heard utterance
and understood it to be defamatory. Speaking of defamnatory words only to plaintiff is not a
publication that will support an action for slander™). - Since Ms. Counce caunot meet one of the
substantive elements of a claim for defamation, the claim must be dismissed.

i Defendant Baprist’s actions are protected by a qualified privilege,

Even if the Court found that Ms. Counce could state a claim for detamation, that claim
would be covered under a qualified privilege that exists in the employment context. The law
provides that a “communication made in good faith on a matter of cominon interest between an
employer and an employee is protected by a qualified privilege from claims of defamation.”

Stearns v, Ohio Savings Assn, 472 N.E.2d 372,374-375 (Ohio App. 1984). Here, Ms. Counce

has admitted that the letter on which she bases ber claim was writlen in response to a letter from

Ms. Counce herself to Baptist related to her employment, ('R. Vol. I, Counce Depo. at 186-187).

Ms. Counce cannot now claim defamation as a result of her disagreement with the opinions

espoused in a response by Ms. Jones that Ms. Counce solicited.
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N. THE TRIAL COURT CORRECTLY HELD THAT MS. COUNCE’S ADA CLAIM
FAILS AS AMATTER OF LAW

1. Framework of proof under the ADA.

Ms. Counce has specifically alleged a claim under the Americans with Disabilities Act.

(R. Vol. 1, p. 1, Complaint, §49). The ADA prohibits a “covered entity” from discriminating

12112(a). In order to recover on a claim of discrimination under the ADA, Ms. Counce must
show that: 1) she is an individuial with a disability; 2) she is “otherwise qualified” to perform the
job requirements, with or without reasonable accommodation; and 3) she was discharged or
Mart Stores, Inc,, NO. 02A01-9610-CH-00266, 1997 WL 729260, (Tenn. Ct. App. Nov 25,

1997); Monette v. Electronic Data Systems Corp., 90 F.3d 1173, 1178 (6th Cir. 1996) (citations

omitted)(emphasis added). A plaintiff may make this showing through either direct or
circumstantial evidence of discrimination. 1d. In order to survive summary judgment under the
circumstantial proof method,” a plaintiff must present sufficient evidence on each eclement to

support a finding in his or her favor at (rial, See Buns v. City of Columbus, Dept. of Public

Safety, 91 F.3d 836, 843 (6th Cir. 1996).

If a plaintiff establishes a prima facie case of discrimination, the burden of production
shifts to the defendant to articulate a legitimate non-discriminatory reason for the adverse
employment action. See Monette, 90 F.3d at 1186. If the employer articulates such a reason, the
burden shifts back to the plaintiff to show that the employer’s proffered reason is merely a

pretext for unlawful discrimination. Id.

7 ~ B . s e . o
Ms. Counce has offered absolutely no direct evidence of discrimination and, therefore, the Memorandum
addresses the appropriate framework {or ciccumstantially-based claims. However, Defendants reserve the right to
respond o any claim Ms. Counce may make (hat he has o ffered direct evidence of discrimination.
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a. Ms. Counce has failed to set forth a prima facie case of disability
discrimination as a matter of law.

(N Ms. Counce has failed to offer sufficienl evidence to support a
finding that she is disabled within the meaning of the ADA.

In order to satisfy the first prong of a prima facie case of disability discrimination, a

oL ; a

plaintiff must show thal he or she is “disabled” within the meaning of the ADA. An individual is

“disabled” under the ADA if he or she: 1) has a physical or mental impairment that substantially

limits one or more major life activities; 2) has a record of such impairment that limils one of
more major life activities; or 3) is regarded as having such an impairment.  See 42 U.S.C. §

12102(2).

(2) Ms. Counce has no evidence that she has a physical or mental
impairment that substantially limits one or more major life
activities or has a record of such impairment,

In her Complaint, Ms. Counce states that she was discriminated against for a reading
disability that required a small accos imodation of “slowing down just a bit with certain fonts
selected for the cowpuicrs and print outs.” (K. vol. 1, p. 1, Complaint, § 49). (n her deposition
she testified that she had a reading disability that she discovered in 1968 when a doctor came to
her high school and identified self-esteem issues associated with not reading as well as other in
her class. (R. Vol. II, p. 171, Counce Depo. at 81:1-10). Ms. Counce never went (o a doctor on

her own after this intern visited her high school in 1968. (R. Vol, IV, p. 448, SUMF, § 77), (R.

Vol. I, Counce Depo. at 82:22-25; 83:3-7). She was not even diagnosed with any medical

condition at the high school visit back in 1968. (R. Vol. IV, p. 448, SUMF, 4 77 - 80), (R. Vol.
II, Counce Depo. at 83:1-12; 84:7-11), When she applied for a job at Baptist, she never disclosed

that she needed some type of accommodation for any type of disability. (R. Vol. IV, p. 449,

SUMEF, 4 78); (R. Vol. I, Counce Depo. at 83:8-12); (R. Vol. IV, 462, 3 1).
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Ms. Counce indicated that she had no issues with a readin g disabilily between 1968 and
2004 when she began working at Baptist. (R. Vol. IV, p. 449, SUMF, § 79); (R. Vol. II, Counce
Depo. at 83:8-12). Ms. Counce does not state in her Complaint, discovery responses or
deposition testimony how this cond ition limited one or more major life activity beyond not being
able to perform her nwsing duties. A plaintiff bears the burden of proving that, on the facts of

the particular case the ailment al issue constitutes a disability for the purposes of the ADA. See

also Roush v. Weastec, Inc., 96 F.3d 840, 845 (6th Cir. 1996)(plaintiff must offer evidence that

ailment substantially limited major life activity); Ennis v. National Ass’n,

_Of Bus. _and Educ,

Radio, Inc., 53 F.3d 55, 60 (4th Cir. 1995 ) (plaintiff must‘re]_y on specific evidence of how
disease affected one’s daily activities). Furthermore, if a plainff claims that the limited activity
is the ability to work, he or she must show that there is a limited ability to work at a broad range

of jobs. See Watson v, Cencom Cable Income Parners, 993 . Supp. 1149, 1151-52 (M.D. Tenn.

1997)(Higgins, J.)(impairment must signiticantly restrict claimant®s ability to perform a clags of

Jobs or a broad range of jobs in certain classes)(quoting Hall v. Shelby County Govt., No. 96-

6506, 1997 WL 468328 at *2 (6th Cir. August 13, 1997)); see_also McKay v, Tovola

3) Ms. Counce has no evidence that she is regarded as having an
impairment,

Ms. Counce also has failed to offer sufficient evidence to show that Defendants regarded
her as disabled. To show that a person is regarded as disabled, the individual must show that:
she has an impairment that does not substantially limit her in a major life activity, but she is
perceived as having a substantially limiting impairment; she has an impairment, which, only
because the adverse attitudes of others, appears substantially limiting; or she does not have an

impairment, but is regarded as having a substantially limiting impairment. 29 C.F.R. § 1630.2(1).
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Ms. Counce has offered no evidence that Baptist’s perception of her condition was hased upon

anything at all. Ms. Counce herself admits that Baptist would not have known of any disability,
perceived or otherwise until she mentioned it after her termination.. (R. Vol. IV, p. 449, SUMIF,
1178); (R. Vol. 11, Counce Depo. at 83:8- 12). Ms. Counce does not provide any other instances
where a disability, perceived otherwise, was an issue during her e'rrlpldyl'rlent.

In sum, Ms. Counce has failed to produce evidence sufﬁcicnt to state an actionable claim
of disability discrimination because she has failed to show that she is "disabled" within the
meaning of the ADA. She has produced no’ evidence that her alleged “reading disability”
prectudes her from performing a wide range of jobs, nor has she shown that Baptist regarded her
condition as substantially limiting. "Chere is absolutely no evidence in the record that would
support a finding that Ms. Counce is disabled within the meaning of the ADA. Theretore,

sumimary judgment was appropriate,

Z. Mis. Counce Tailed to set forth a prima fucie case of disability discrimination
as a matter of law.

As Ms. Counce admitted that she has not been diagnosed with any disability, that she was
not regarded as having one and that Biaptist' was never on notice of one, she is unable to meet the
remaining prongs in the prima Jacie case analysis. Speci fically, she is not able to show that she
is “otherwise qualified” to perform the job requirements, with or without reasonable

accommodation; and that she was discharged or suffered an adverse employment action solely

by reason of her disabiliry. Based on her inability to meet the remaining prongs, her disability

claim should be dismissed.

3. Even if she could make out a prima facie case of diserimination, Baptist has

articulated a legitimate, nondiseri iminatory reason for its discipline and
termination of her employment,

The justification for Ms. Counce’s termination was set forth in the September 13, 2005

Associate Conference Report which tisted several instances where charting or other medical
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errors had been made by Ms. Counce during the course of her employment. (R. Vol. 11, p. 171,
Counce Depo., Ex. 7). Ms. Counce’s response (o that report was not that she felt discriminated
against based on a disability but the following: “Thank you very much for the opportunity to
show my dedication to my fellow employees.” (R. Vol. IV, p. 432, 4 31). The Novernber 2,
2005 Associate Conference Report detailing the reasons for her termination is based on Ms.
Counce’s failure to perform as directed under the September 2005 report. (R, Vol. TV, p. 432, 94
31, 34).  Ms. Counce’s failure to perform as directed is a legitimate, nondiscriminalory
justification for her termination. Ms. Counce has provided no basis of showing that those
reasons are pretext for discrimination based on disability.

Ms. Counce is unable to show that the legitimate, nondiscriminatory reasons given for
her termination were pretexts for discrimination. Ms. Counce submitted a Disability Internal
Grievance Form fto the Baptist’s Seclion 504 Coordinator, Martha Underwood. (IR, Vol. 1V, p.
442, 9 64). Ms. Counce also submitted a letter to Ms. Underwood dated December 15, 2005
explaining that she had a problem wilh the font selection used af Baptlist. (R. Vol. IV, p. 443, 9
66). Ms. Underwood reviewed Ms. Counce’s letter and informed Ms. Counce that upon careful
review of her grievance, the [ospital found no evidence of disability discrimination and
reminded Ms. Counce that she at no time alerted Baptist to any disability that she may have had.
(R. Vol. 1V, pp. 443-444, § 67). Ms. Counce herself admits that she never mentioned any
disability to Baptist prior to her being employed. (R. Vol. IV, p. 449,94 79). Thus Ms. Counce is
unable to prove that the real reason for her termination was disability discrimination particularly
since Baptist was unaware that she had a disability. (R. Vol 1V, p. 449,91 79).

Because Ms. Counce has offered no evidence beyond her subjective allegation of

discrimination, Ms. Counce cannot show that Baptist’s legitimate non-discriminatory reasons for
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her discipline and termination were merely a pretext for disability discrimination. Therefore,
Defendants were entitled to sumimary judgment as a matter of [aw.

0. MS. COUNCE HAS NO EVIDENCE OF DISCRIMINATION SUFFICIENT TO
OVERCOME THE POWERFUIL PRESUMPTION OF NON-DISCRIMINATION
ARISING FROM TIHE “SAME ACTOR? INFERENCE

The “same actor inference” allows the cowrt or fact finder to infer a lack of

discriminatory intent from the fact that the same individual hired and fired an employee.

Bulhrmaster v. Overnite Transp. Co., 61 F.3d 461 (6th Cir. 1995). The inference rests on the
logic that a claim that animus exists in termination but not ig hiring is irrational and that it does
not make sense thal one would hire workers from a group one. dislikes only to fire them afler
they arc on the job. See id. al 463-64. (citing Proud v, Stone, 945 F.2d 796, 797 (4th Cir.

1991)); sec also Hartsel v, Keys, 87 F.3d 795, 804 n.9 (6th Cir. 1996)(reaffirming the circuit’s

endorsement of the “same actor inference”).

. .
Ms. Counce

that Esther Hoover made the decision with respect to her hirin g

[ B
L

3a868 ise claiius of breach of contract on statements Ms. Hoover allegedly made to her when

and
she was hired. (R. Vol. IV, P- 423, 9 6, Counce Depo. at 37-39). Ms. Hoover also was one of
the two people who signed the November 2, 2005 Associate Report terminating Ms. Counce’s
employment. (R. Vol. 1V, P. 432, 434, 99 32, 38). The Flex Pool Manager, Terri Graves was
the other. (Id.) Based on the same actor inference found in the interpretation of cases brought
under Title VIE, Ms. Counce is unable to show that the same person involved in her hiring made
the decision to fire her two years later based on her race, age, alleged disability or other protected

reason. The other person who signed Ms. Counce’s termination notice in November 2005—.-

Terri Graves—is a person the Ms. Counce has explicitly stated was not involved in any act of

discrimination. (R, Vol. 1V, p. 439, 9 53) (R. Vol. IL, pp. 171, 278-281, Counce Depo. at 181,
Ex. 10).
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P, THE TRIAL COURT CORRECTLY HELD MS. COUNCE IS NOT ENTITLED
TO BACK PAY DAMAGES AFXTER NOVEMBER 2, 2005.

If successtul in this action, Ms. Counce will likely seek back pay from November 2,
2005, the date she was terminated, through the date of trial. There is no question that Ms.
Counce bears the burden of proving, as one of the essential elements of her claim for damages,
her entitlement to back pay through the date of trial.

However, anti-discrimination laws are not designed to “catapult [a plaintiff] into a better

position than [he/she] would have enjoyed in the absence of discrimination.” Ford Motor Co. v,

EEOC, 458 U.S. 219, 234, 102 S. Ct. 3057, 73 L. Bd. 2d 721 (1982). Generally in determining
an award for back pay damages, a court analyzes the “amount of money an employee would

have earned had the employer not dismissed him/her, less what would have been eared or mi ght

Memphis State University, 806 S.W.2d 170, 173 (Tenn, 1991).

In this matter, Ms. Counce was clear in her deposition testimony that she has failed to
adequately look for another position. She indicated that she voluntarily did not apply at
Vanderbilt and Saint Thomas and that the other hospitals where she looked for RN positions
required the Vanderbilt Critical Care Course that she did not have prior to working at Baptist.
(R. Vol. 11, p. 171, Counce Depo. at ’197-198), Ms. Counce did not look anywhere else because
it was her understanding that she was not required to take a position that was less than what she
had. (R. Vol 1}, p. 171, Counce Depo. at 200), Ms. Counce admits that she could have been a
sitting or home health care nurse for $20.00 per hour—two dollars more than what she was
making at the time she was terminated. (R. Vol. II, p. 171, Counce Depo. at 204:10-1 D; (R,
Vol. IV, p. 458, 9 15). She did not apply for these positions. (R. Vol 11, p. 171, Counce Depo.

at 200). She alleges that she applied for travel nursing positions, but received job opportunities
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in other states that she could not take. (R. Vol. T1, p. 171, Counce Depo. at 201). Ms. Counce
states that she could have worked in home health or nights but chose not to because il paid less
and she did not want to work nights. (R. Vol. 11, p. 171, Counce Depo. at 201, 204). Ms.
Counce’s decisions with respect to sceking employment after her termination were personal, not

mitigating ones. She could have taken positions making slightly more than what she was making

at the time of her termination. See Griffin v. Four Seasons Resorts and Hotels, LTD, No. 96

CIV. 4759 ISR1999 WL 212679, *| (S.D.N.Y. 1999) (copy attached) (noting that “a decision to
forego comparable employment for personal reasons, however understandable, constitutes a

failure to mitigate damages as a matter of law,” and citing case law from various Jurisdictions.”).

Any award of back pay should be denied as Ms. Counce voluntarily chose not to scek

comparable employment and, in some cases turned down positions that she did not want to
perform.

Q. THREAPPELLATE COURT SHOULD IGNORE

I IFIAMIIRAT 7 TN 4 "IV T
< [SER SV AW 1

T TP ey v o
ORE REFERENCES TO STATUTES

AND LAWS THAT HAVE NO BEARING ON THIS LAWSUIT,
As in the trial court, Ms, Counce makes several references to Baplist Hospital’s violation

of JCAHO regulations and Medicaid/Medicare laws. As the Court is aware, this forum is

improper for the determination of a Hospital’s alleged violations of any standards for the
accreditation of hospitals. Ms. Counce did not raise these issues in initial response to surnmary

judgment, did not raise these issues in her complaint, has not indicated that she has standing to

state of claim for these issues and has not filed any corresponding and appropriate action with

any governing medical body. These issues were not considered by the lower court and should
not be used by the Appellate Court to determine (he correctness of the trial court’s summary

judgment decision.
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SHORT CONCLUSION

The trial court correctly granted Defendants’ Motion for Summary Judgment on all

issues. Ms. Counce’s Appeal lacks merit and this matter and this matter and her appeat should

be summarity dismissed.

Respectfully submitted,

BRADLEY ARANT BOULT CUMMINGS, 1.LP

Joyeelyn A. Stevenson (BPR# 021710)
1600 Division Street, Suite 700

P.0O. Box 340025

Nashville, Tennessee 37203

(615) 252-2364

Attorneys for Defendanis-Appellees
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