






































40.  Will you uphold the law even if you disagree with the substance of the law {e.g., statute or
rule) at issue? Give an example from your experience as a licensed attorney that supports
your response to this question. (258 words or less)

Yes. Our judicial system requires judges who will uphold the rule of law even when
the outcome may seem unfair in a particular case. While I hope that love will guide
the way I treat every person who comes before the Court, it is my dedication to the
rule of law that will guide my decisions in any individual case.

In both public and private practice, I have had occasion to advocate for positions
that I did not personally agree with. And I have done so as effectively as I could,
80 long as the position was neither illegal nor unethieal.

For example, last year, the Tennessee Supreme Court held the recent amendments
to the theft statute changed the punishment only and did not alter an essential
element of the crime. See State v. Menke, 530 S.W.3d 455 (Tenn. Nov. 27, 2019).
While Menke was still pending before the Tennessee Supreme Court, I had occasion
to argue to the Court of Criminal Appeals that a contrary interpretation was
correct, even though [ personally believed the outcome eventually reached by the
Tennessee Supreme Court was more consistent with existing legal principles.
Nonetheless, as Menke had not yet heen decided, I made the contrary argument on
behalf of my client (the State) as effectively as I could. And we prevailed, though
likely because I suggested the Court could decide the case on other grounds. See
State v. Derring, No. W2017-02290-CCA-R3-CD, 2019 WL 244471 (Tenn. Crim.
App. Jan. 16, 2019).
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Read, and if you agree to the provisions, sign the following:

I have read the foregoing questions and have answered them in good faith and as completely as my records
and recollections permit. [ hereby agree to be considered for nomination to the Governor for the office of
Judge of the [Court] of Criminal Appeals of Tennessee, and if appointed by the Governor and
confirmed- if applicable, under Article VI, Section 3 of the Tennessee Constitution, agree to serve that
office. In tie event any changes occur between the time this application is filed and the public hearing, I
hereby agree to file an amended application with the Administrative Office of the Courts for distribution to
the Council members.

I understand that the information provided in this application shall be open to public inspection upon filing
with the Administrative Office of the Courts and that the Council may publicize the names of persons who
apply for nomination and the names of those persons the Council nominates to the Governor for the judicial
vacancy in question.

Dated: . _.2020.

SR IIHLLL &

When completed, return this application to Ceesha Lofion, Administrative Office of the Courts, 511 Union
Street, Suite 600, Nashville, TN 37219.
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THE GOVERNOR’S COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 UNION STREET, SUITE 600
NaASHVILLE CITY CENTER
NASHVILLE, TN 37219

TENNESSEE BOARD OF PROFESSIONAL RESPONSIBILITY
TENNESSEE BOARD OF JUDICIAL CONDUCT
AND OTHER LICENSING BOARDS

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. |
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

Please identify other licensing boards that have
Jonathan H. Wardle issued you a license, including the state issuing
Type or Print Name the license and the license number.
vate o
025741
BPR #
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]ONATHAN H. WARDLE
1424 Old Stone Rd., Lebanon, TN 37087
(615) 349.56R6 {ccll) / (615) 532-7402 (office)

jonathan.wardle@gmail.com / jonathan wardle@ag.tn.gov

EDUCATION
Vanderbilt L niversity Law School, J.D., 2006
Honors: Order of the Coif

Scholastic Excellence Awards in Constitutional Law, Criminal Law, and
Immigration Law & Policy
Dean’s List {every semester)
Dean's Scholarship
Activities: Vanderhilt Law Review, Associate Editor
J. Reuben Clark Law Sociery, Founder & Chapter President
VU Taw Partners, Vice President

Brigham Young University, B.A. Communications (print journalism emphasis), 2003

Honors: National Merit Scholarship
ORCA Grant ,
Activities: NewsNer, City Desk Reporter, Associate Canpus Editor, and Copy Editor

Superlans, VP Men's Infercollegiate Sports

CAREER SUMMARY

As an Assistant Artorncy General, 1 have filed 325 briets and argued about 70 cases before rhe
Tennesseg € ourt of Criminal Appeals, litipated habeas corpus cases in both federal and state court, and
authored twe opiniens on behalf of the Tennessee Attorney General.  In private practice, [ litigated a
broad spectrum of cases, including commercial litigation, persenal injury, family law, criminal defense,
landlord-tenant, civil rights, education law, class action, and toxic rort. | have represented clients in
federal district court and practically every level of State court, from juvenile court and general sessions
to the Tennessce Supreme Court,

PROFESSIONAL EXPPERIENCE

OFFICE OF THE TENNESSEE ATTORNEY GENERAL, Nashville, TN 2014-Present

Assistant Attorney General, Criminal Appeals Division
Appellate practice.  File briefs and argue cascs before the Tennessee Court of Criminal Appeals,
primarily dealing with dircct appeals of criminal convicrions and related collateral artacks. Handle
habeas corpus cases in state and federal court.  Review extradition applications for legal sufficiency.

" Authored two opinions for issuance by the Tennessee Attorney Gieneral.  Handled an appeal of the

rermination of paternity rights on behalf of the Department of Children’s Services.

Representative Cases:
State v, Smith, No. W2018-01509-CCAR3-CI), 2020 WL 3572071 (Tenn. Crim. App. June 30,
2020), perm. app. filed (Tenn. Aug. 31, 2020)
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State v. Clayton, No. W2018-00386-CCA-R3-CD, 2019 WL 3453288 (lenn. Crim. App. July 31,
2019), perm. app. denied (Tenn. Dec. 10, 2019)
State v. Gregoire, No. M2017-01562-CCA-R3.CD, 2019 WL 931829 (Tenn. Crim. App. teb. 24,
2019) {no perm. app. filed)
State v. Braswell, No. W2016-00912-CCA-R3-PC, 2018 WL 1719443 ([enn. Crim. App. Apr. 9,
2018), perm. app. denied (Lenn., Sept. 14, 2018)
State v, Kim, No, W201700186-CCAR3I-CD, 2018 WI. 1679346 (Tenn. Crim. App. Apr. 6,
2018) (no perm. app. filed)
State v. Click, No. E2015-01769-CCA-R3-CD), 2017 WL 1189750 (lenn. Crim. App. Mar. 30,
2017), perm. app. denied (Tenn. Aug. 16, 2017)
State v. Bonsky, No. W2014-00675-CCA-R3-CD, 2016 WL 1719466 (Tenn. Crim. App. Apr. 27,
2016), no perm. app, filed
State v, Baechile, No. W201401737-CCAR3CD, 2016 W1, [564128 ([enn. Crim. App. Apr.
15, 2016}, perm. app. denied (Tenn, Sept. 22, 2016)
Opimion Letters:
Tenn. Att'y Gen. Op. 15-12 (Fels. 5, 2015} {re: expunction of records)
Tenn. Att'y Gen. Op. 1477 (Aug. 25, 2014) (re: legality of exploding targets)
WARDLE LKRN, PLC, Nashville, TN 2011-2014
Onemer
Litigation practice.. Arcas of practice included civil rights and discrimination, cducation law,
family law, personal injury, criminal defense, cstate and probate, landlord-tenant, homeowners
association disputes, and other general civil matters,
Representative Cases:
Link v. Metro. Gov't of Nashuille & Davidson County, No. 3:12-cv0472 (0M.D. Tenn.)
Messner v, Hickman County, No. 1-11-0059 (M., Tenn.)
Link v. Metro. Nashoille Bd. of Pub. Educ., No. M2013-00422-COA-R3-CV (Tenn, Cr. App.),
opinion available at 2013 WI. 6762393

NEAL & HARWELL, PLC, Nashville, TN 2005-2011
Sutnmes Assaciate (2005); Associate (2006-201 1) '
Litigation pracrice.  Areas of practice included class action lawsuits, commercial litigation,
commercial landlord-tenant disputes, toxic tort, personal injury, medical malpractice, wills and
estates, criminal defense, {ranchisc termination, intellectual property, and workers’ compensation.
Representative Cases:
Freeman Mgmt. Corp. v, Shusgard Stovage Crrs,, Inc., No. 3:06-000736 (M.D. Tenn.)
Cm&cker Betrrel Old C{Junt'r;\' Store, {nc. v. Epperson, 284 S.W.3d 303 (Tm‘m‘ 2009)
L

THE HONORABLE KENNETH F. RipPLE, ULS. COURT OF APPEALS, SEVENTH CIRCUTT,
South Bend, IN Summer 2004

Summer Extern
Apprised federal court of appeals judge of issucs pertinent to oral arguments, petitions for
rehearing, and current legal trends; edited and cite-checked opinion drafts; drafted order affirming
a drug conspiracy conviction (United States «. Johnson, 127 Fed. Appx. 894 (7th Cir. 2005)). -

OTHER EXPERIENCE




CEDAR FORT, INC., Springville, UT ' 2002-2003

Intern; Freelance Editor

VIASUBSCRIPTION, Provo, UT 20022003
Developer; Web Development Team Lead; Strategic Web Avchitect

WAL-MAPT, INFORMATION SYSTEMS DIVISION, Summer Intern, Bentonville, AR 2000, 2001
Intern, Performance Management (Summer 2000); Intern, Windows Server Engtneering (Sumer 2001)

BRIGHAM YOUNG UNIVERSITY, CI'TES OFFICE / TESQL, Prove, UT 2001
Spanish Transcription and Translation

MISSIONARY TRAINING CENTER, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS,
Provo, UT 1999.2000, 2001
IS Scheduling Specialist

T11E CIIURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, Santiago, Chile 1997-1999
Proselytizing Missiorary, Trainer, District [eader, Mission Historian

PROFESSIONAL ASSOCIATIONS
15™ JUDICIAL IMSTRICT BAR ASSOCIATION 2020-Present
Member (2020-Present)

NASHVILLE BAR ASSOCIATION 2006-2011, 2015-Present
Nashville Bar Journal Committee (2016-Present)
Gmiem‘rpﬁnr Lawyers CLE Committee (2017-Present)
Historteul Committee {2019)

NASHVILLE BAR FOUNDATION 2019-Present
Fellow (2019-Present)

J. REUBEN CLARK LAW SOCIETY 2005-Present
Bourd Member, Nashwille Chapter (2019-present)
Director, Southeast Areu of the Mid-Atlantic Region, (2011-2012, 2015-2020)
Chair, Nashuille Chapter (2007-2009, 2016-2018)
Chair/Co-Chair, Litigation Section (2009-2011)
President, Vanderbilt University Law School Student Chaprer (2005-2006)

THE EXCHANGE CLUB OF BELLEVUE, TN 20112012
 President-Llect (201 2)

PUBLICATIONS AND RESEARCH
Are You Reudy for (Electoral) College?, NASHVILLE B.]., Oct./Nov. 2019, at 37.

Looking Back: The Lingering Impact of the 2010 Nashwille Flood, NASHVI 1LE R, Apr./May 2019, at 11.



fegal Tourism . . In Nushawle!, NASIIVILLE B.]., Oct./Nov. 2018, ar 11,

Naote, The Strategic Use of Menico to Restrict South American Access to the Diversity Visa Lottery, 38 VAND.
[, REv. 19673 (2005).

Research Assistant, Professor Nancy King, Vanderbilt University Law School, 2006, Reviewed
filings in habeas corpus actions for a landmark habeas corpus study.  The final teport can be found
at Nancy J. King, Fred L. Cheesman 11, and Brian Ostrom, Habeas Litigation in 1S, District Courts:
Final Report (August 2007), available at htope://www nejrseovy/ poffiles L/ nii/eranes/ 2 195549 pdi.

Research Assistant, Professor Mark Brandon, Vauderbilt University Law School, 2004-2005,
Analyzed trends in judicial review of polygamy prosccutions in America over two centurics;
catalogued sources dealing with the boarding school education of American Indian c¢hildren.  This
research was used in MARK E. BRANDON, STATES OF UNION:  FAMITY AND (CHANGE 1N TIHE
AMERICAN CONSTITUTTONAL QRDER (2013,

“Images of Newspapers in American Genre Painting from 1830 to 1865, American Journalism
Histogif ns Association Conference (Ocrober 5, 2001). 1 received a grant for this rescarch, which
was guided by Professor Alf Pratte; [ presented the paper as a work-n-progress.

«  Spanish
+  Vielin, piano, harmonica, organ, voice
+  Engle Scout

REFERENCES
Zachary I, Hinkle Phyllis Aluka
Deputy, Criminal Appeals Division Chief Public Defender, Law Office of the Shelby
Office of the Tennessee Attarney General Counry Public Defender
(615) 5320986 (901) 222-2800
zachary. hinkle®@ag.1n.gov phyllis.aluko@shellyycountyrn.gov
Bill Ramsey Adam Dibble
Member, Neal & Harwell, PLC Group Manager, Financial & Analysis
(h19) 2441713 Nyrstar

wrr@nealharwell.com (954) 21K8-3249
’ adamdibble@gmail.com

anct Uicselee
(615 9574750

mytimemusic@hotmail.com
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S:?ATEMENT OF THE ISSUE PRESENTED FOR REVIEW
Did the trial court properly exercise its discretion to impose a
sentence of confinement in light of Ms. Nance’s lengthy criminal
history, which included more than 30 misdemeanor convictions for

similar crimes (plus four prior felony convictions)?



STATEMENT OF THE CASE
Defendant Cynthia P. Nance was indicted in three different cases
" related to the passing of bad or fraudulent checks, thefl, and identity
theft. She entered a blind plea resolving all three cases. She now
appeals, disappointed that the court imposed a sentence of confinement
in light of her significant criminal history.

‘ tn Case No. 18-596, the Madison County Grand Jury indicted Ms.
Nance on one count of passing a worthless check to Robinson Toyota. (I,
5-6.) In Case No. 19-219, the Madison County Grand Jury indicted Ms.
Nance on three counts of identity theft, each a separate instance
involving the use of Sylvester Brooks’s identity. (II, 1-4.) Tn Case No.
19-220, the Madison County Grand Jury indicted Ms. Nance on one
count of eriminal simulation and one count of theft, both related to a
. transaction at Britt Brothers Auto Sales ("‘Britt Brothers”).! (III, 3-5.)

The day before trial, Ms. Nance pled guilty to all of these charges.
I, 12-14; 11, 12-17; 111, 9-12; VI, 1-2; VII, 5-7, 12-13)) Her plea was
open in the sense that she did not agree to a epecific sentence length
or menner of service; but she did agree that she was a Range II
Offender and she agreed to the amount of restitution to pay Robinson
Toyota and Britt Brothers. (I, 12-14; see also III, 10; V, 31-32, 35; VI, 2.)

The trial court held a sentencing hearing on August 5, 2019. The

court imposed the minimum sentence within Ms. Nance's sentence

I The technical record includes the related general sessions warrant,
which contains a notation that the case was continued to give Ms.
" Nance the chance to pay restitution instead of having the case bound
over to the grand jury. (Seell, 1-2.)

5



range:for all of her crimes (except one): three years for passing the
worthless check in Case No. 18-596; four years for each of her identity
theft convictic;ns in Case No. 19-219; and four years each for the
criminal simulation and theft convictions in Case No. 19-220. (II, 12-17;
III, 9-12; V, 31-36; VI, 1-2.) The court aligned all of the sentences
concurrently for a total effective sentence of four years. (II, 12-17; II1,
9-12; VI, 1-2; see also V, 30, 33 (where the prosecutor did not request
~ consecutive sentencing).) However, the court required Ms. Nance to
serve her sentences in confinement, concluding that her lengthy
criminal history—which included four felony convictions and more than
30 misdemeanor convictions, primarily served on probation—indicated
that. Ms. Nance would not change her behavior “absent somebody
showing her that there’s consequences to her actions.” (II, 12-17; III, 9-
12; V, 33-36; VI, 1-2.)

Judgments were filed on August 9, 2019. (II, 12-17; III, 9-12; VI,
1-2.) Ms. Nance filed a notice of appeal on September 3, 2019.



STATEMENT OF THE FACTS
At the plea hearing, Ms. Nance stipulated to the allegations in the
" indictments as “at least substantially true” without the prosecutor ever
reciting the facts. (VII, 12.) Ms, Nance also affirmed her
understanding of her case, the terms of the plea agreement, her
expognre at trial, and the rights she was waiving, as well as her desire
{0 entér the plea. (See VI, 3-12.)

Because the plea hearing transcript does not contain a recitation
of the underlying facts, the facts of each case musl he gleaned from the
indictments, the general sessions warrants, the victims' testimonies at
the sentencing hearing, and the presentence report. The State here
presents the facts gleaned from those records as they relate to each
case, followed by a description of Ms. Nance's testimony at the
sentencing hearing. |
Case No. 18-596

The indictment in Case No. 18-596 alleged that, on or about
October 7, 2017, Ms. Nance passed a check for $2,431.00 to Robinson
Toy(');é knowing there were insufficient funds in her bank account to
pay the check. (I, 6; see also 1, 3-4.)

At the éentencing hearing, Christopher Ward from Robinson
Toyota testified that Ms. Nance bought a used car from Robinson
Tovota for $8,999.31. (V, b, 9.) Ms. Nance wrote a check in the amount
of $2,431.00 as a down payment.2 (V, 5, 8-9.) That check was returned

2 The rest of the sales price was financed through a loan with a different
"institution, and Mr. Ward did not know if that entity repossessed the
car. (SeeV, 7-8.)
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by the bank. (V, 5.) The dealership asked Ms. Nance to pay back the
amount of the check, but she never paid any amount of restitution to
the dealership'. (V, 6.)

Case No. 19-219

The indictment in Case No. 19-219 alleged that Ms. Nance used
Sylvester Brooks’s personal identifying information to obtain credit,
goods, or services on May 1, May 30, and June 4, 2017. (1, 2-4.)

At the sentencing hearing, Sylvester Brooks testified that he had
known Ms. Nance for about a year and used to cut her grass. (V, 10.)
Around May 1, 2017, he learned somecone had opened a credit card in
his name with Premier Bank. (V, 10.) That credit card was used to pay
a Sptint bill in the amount of $208.53 and some other charge in the
amouﬁt of $9.75. (V, 11.) Around May 30, Mr. Brooks learned that
someone had opened up an AT&T account in his name and charged that
account $54.08. (V, 11-12.) Around June 4, Mr. Brooks learned that
someonc had used his identity to make online purchases at Fingerhut.
(V, 12-13.)

Mr. Brooks had not opened any of these accounts or authorized
anyone else to do so. (V, 10-12.) The police were able to track the
" transactions back to Ms. Nance. (V, 11-12) Mas. Nance never
reimbursed Mr. Brooks for any of these purchases or for the trouble she

caused by using his identity. (V, 13.)



Case No. 19-220

The indictment in Case No. 19-220 alleged that, on or about
 December 29, 2008,3 Ms. Nance used an éltered check purporting to be
from Pannonia Federal Credit Union and stole property or money from
Britt Brothers in an amount over $2,500. (III, 4-5.) The general
sessi?ns warrant indicated that the altered check was made out to Ms.
Nan'c'é- in the amount of $4,800; that Ms. Nance negotiated the check at
Britt Brothers, claiming the check came from a tax refund; that the
check purported to be drawn on an account at Pannonia Federal Credit
Union but the routing number was for a different bank; and that the
payment system declared the check invalid. (III, 1.}

The prosecutor did not present any witness from Britt Brothers at
the sentencing hearing. (See V, 14-15.) However, the victim statement
. contained in the presentence report referred to this as an “L.R.S. check
refund scam.” (IV, Ex. 1, at 4.)4 According to the incideunt report quoted
in the presentence report, Ms. Nance “made a down payment of $2000
on a 2002 Jeep Cherokee” with a check that she claimed was “an income
tax ‘r:ﬁ;fund check.” (TV, Ex. 1, at 5.) The dealership then gave Ms.
Nance a check for $2,685.11, which was “the difference in the down

payment and insurance amount and the amount of the [fake| check.”

3 The warrant issued around the time of the theft but was not served
until recently. (See V, 14; see also 11, 1-2 (showing the warrant issued
on January 12, 2009, and was served on February 23, 2018).)

* The presentence report was made an exhibit to the sentencing
- hearing. It is also included with the technical record in Case No. 18-
596. (Seel, 17-39.)
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(1V, 'Ex 1, at 5.} The car was later repossessed but Ms, Nance “refused
to pay back [the] cash given to her.” (IV, Ex, 2, at 4)
Sentencing

Ms. Nance did not give a statement for the presentence report.
(See TV, Ex. 1, at 3.) Sbhe did testify at the sentencing hearing, however.
(See V, 15-29.)

Ms. Nance claimed that she was 55 years old, had several health
conditions, and had to take care of her mother who had been injured in
a car wreck earlier that year. (V, 18-19, 21.) She also claimed that she
only had one kidney and was supposed to have heart surgery. (V, 21.}

Ms. Nance stated, “I do apologize for everything,” said she was
takip B responsibility, and claimed she would pay restitution. (V, 20-21.)
Howe;er, she denied that she knew she was passing a fake check to
Britt Brothers. (V, 22.) She claimed she received the check in the mail
after applying for loans online, though she denied that she ever paid
any money back on that supposed loan. (V, 22-24.)

Ms. Nance also claimed she thought she had money in her account
to cover the check to Robinson Toyota, through a school loan she was
supposed to receive for a business course. (V, 25-26.) She claimed the
lender kept putting off sending her the money, though she
acknowledged she never did pay Robinson Toyota. (V, 26.)

Ms. Nance did acknowledge that she stole Mr. Brooks’s identity.
(V, 24.) She said she and Mr. Brooks had become friends “some years
ago,:’ ;’Ehat he mowed her yard and they loaned each other money. (V,
16-17.) Ms. Nance claimed she stole her friend’s identity to pay for gas

10



and food, and for a cell phone to keep up with her doctors’
appointments. (V, 24-25.) -

Me. Nance acknowledged that she had a lengthy criminal history.
(V, 17-18.) She admitted that she had four prior felony convictions
(three thefts and a forgery),® as well as 34 prior misdemeanor
convigtions, (V, 26-27.) In fact, 30 of those misdemeanor convictions
WEI‘(; ‘for passing worthless checks (for offenses committed in 1995,
1996, 2001, 2002, 2012, 2013, 2014, 2015, and 2018, plus 11 times for
municipal court convictions that did not state the offense dates). (See
IV, Ex. 1, at 8-13.) She also had one misdemeanor theft conviction (in
1994), one misdemeanor assault conviction (in 1994), and two traffic
offenses (in 2002 and 2003). (See IV, Ex. 1, at 9, 12.)

Ms. Nance acknowledged she had been on probation “many times
- before.” (V, 20.) She said she knew how to follow the rules of probation
and requested the court put her on probation again. (V, 20-21.) She
also said she would pay $250 in restitution each month, in addition to
her court costs. (V, 27-28.) She claimed her daughter would help her
malfé%he payments.® (V, 28.)

3 The felonies were all committed in 1995. (See IV, Ex. 1, at 11-12.) She
pled guilty and received a four-year sentence in June 1996. (See id.)

- 6 Ms. Nance’s daughter testified briefly that she would be willing to help
her mother with the payments. (See V, 28-29.)
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- ARGUMENT
The Trial Court Properly Sentenced Ms, Nance.

In this éppeal, Ms. Nance argues the trial court should have
granted her an alternative sentence. (See Br. of Appellant, at 15-22.)
She concedes that “she was no longer considered a favorable candidate
for probation” in light of her lengthy criminal history. (Id. at 22.)
Nonetheless, she argues the court should have considered the
possibility of a sentence in community corrections. (See id. at 15-22.)
Indeed, although she broadly requests this Court remand for
“consideration of all forms of alternative sentencing,” Ms. Nance
appears to argue only that the court below erred in not considering her
suitanility for community corrections. (See id. at 15-23.)

A. Ms. Nance never requested community corrections.

The simple answer to Ms. Nance's appeal is that she never asked
the trial court to consider a sentence in community corrections. Neither
she nor her attorney ever mentioned anything about community
corrections at her plea hearing. (See VII, 11-i14.) And the only
document she filed after her plea was a “notice of mitigating factors”
that likewise never referred to community corrections. (I, 38-39.)

Much more telling, neither Ms. Nance nor her attorney ever
mentioned the possibility of community corrections at the sentencing
hearing. (See V, 20-21, 31.) In fact, when asked what sentence she
wanted the trial court to consider, Ms. Nance only said “[p]robation.”
(V, 2]) She also discussed only her history with probationary sentences
even though she had also alrcady served a sentcnce on community

corrections. (See IV, Ex. 1, at 14; V, 20.)
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Likcwise, her attorney never requested or made any reference to
community corrections. (See V, 31.) Instcad hc argued “[s]he is
* statutorily eligible for probation” and said they were asking the court
“to consider that.” (V, 31.) Moreover, when the trial court considered
whether or not to grant her request for probation, neither Ms. Nance
nor }mr attorney ever attempted to correct the court or explain that she
wanted the court to consider any other type of sentence. (SeeV, 33-36.)

It is too late now to claim the trial court really should have
considered some other type of sentence. See Tenn. R. App. P. 36(a)
(“Nothing in this rule shall be construced as requiring relief be granted
to a party responsible for an error or who failed to take whatever action
was reascnably available to prevent or nullify the harmful effect of an
error.”); accord State v. Clayton, W2018-00386-CCA-R3-CD, 2019 WL
'+ 3453288, at *9 (Tenn. Crim. App. July 31,‘ 2019) (“A party may not take
onc position regarding a ground in the trial court and change its
strategy or theory midstream and advocate a different ground or reason
n thﬁis Court.” (internal citation omitted)), perm. app. denied (Tenn.
Dec. 10, 2019). Accordingly, Ms. Nance's argument should be deemed
waived.

B. The trial court did not abuse its discretion by
imposing a sentence of confinement.

Waiver notwithstanding, the trial court did not abuse its
discretion in requiring a sentence of confinement. The standard of
review on appeal of a sentencing decision is whether the trial court
abused 1ts discretion, with a presumption.of reasonablencss attached to

the trial court’s decision. State v. Bise, 380 8.W.3d 682, 706-08 (Tenn.
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2012)&-..'_-. This samec standard applies o the review of a denial of
alternative sentencing. See State v. Sihapanya, 516 S.W.3d 473, 476
(Tenn. 2014); Sm.-te ¢, Caudle. 388 S W.3d 273, 278-279 (Tenn. 2012): see
also State . Tipton, No. £2014-02531-CCA-R3-CD, 2015 WL 9015989,
at *3 (Tenn. Crim. App. Dec. 15. 2015) (“[W]e review challenges to the
denial of a communily corrections sentence under the abuse of
discretion standard, accompanied by a presumption of reasonablencss.”)
_ (no perm. app. filed),

“Mere inadequacy in the articulation of the reasons for imposing a
particular sentence” does not recmove the presumption of

4

reasonableness, and “sentences should be upheld so long as the
statwiory purposcs and principles, along with any applicable
enhancement and mitigating factors, have been properly addressed.”
Bise, 380 S.W.3d at 7056. Murthermore, “a trial court’s misapplication of
an enhancement or mitigating factor does not invalidate the scntence
imposed unless the trial court wholly departed from” the sentencing
statutes. Id. at 706. A sentence within the appropriate range will be
upheld “[s]lo long as there are other reasons consistent with the
purposes and principles of sentencing, as provided by statute.” Id.

By the time Ms. Nance pled guilty in this case, she had already
been convicted over 35 times for theft, forgery, and passing bad checks.
(See 1V, Ex. 1, at 8-13; V, 17-18, 26-27.) Most of her prior sentenccs
appesr to have been suspended to probation. (See IV, Ex. 1, at 8-14.)
Yet sﬂe had still failed to change her behavior—she continued to steal
and defraud people. If anything, her behavior had cscalated to even

greater amounts of money.
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Furthermore, Ms. Nance obviously failed to accept responsibility
for her crimes. It is true that she responded in the affirmative when
" her attorney asked if she were “taking responsihility for what the State
has alleged that you've donec in these cases.” (V, 21.) But she then
proceeded to claim ignorance and innocence—it was not her fault she
passed a fake check to Britt Brothers, it was not her fault she did not
havé any money in the bank to cover the check she wrote to Robinson
Toyota, and she only stole her friend’s identity to pay for necessary
items (like a cell phone and Fingerhut purchases). (See V, 22-26.)

These considerations alone support the denial of alternative
sentencing. See Tenn. Cade Ann. §§ 40-35-102(3) (“Punishment shall be
imposed to prevent crime and promote respect for the law by: . . . (B)
Restraining defendants with a lengthy history of criminal conduct , . .
7Y, -102(6) (stating that especially mitigated offenders and Range 1
Offenders arc “favorable” candidates for alternative sentencing), -103(1)
(“Sentences involving confinement should be based on the following
considerations: (A) Confinement 1s necessary to protect society by
resti';inmg a defendant who has a long history of eriminal conduct . . .
), -103(5) (“The potential or lack of potential for the rehabilitation or
treatment of the defendant should be considered in determining the
sentence alternative or length of a term to be imposed.”); State v.
Carter, 254 S.W.3d 335, 348 (Tcun. 2008) (reversing the grant of
probation, in part, because the defendant “possesses a significant
criminal history”); State v. Farmer, 239 S.W.3d 752, 756 (Tenn. Crim.
~App. 2007) (affirming the denial of an alternative sentence because of

the defendant’s “extensive” juvenile history and because his “continued
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crim'i;?;al behavior clearly demonstrates a lack of rehabilitative
potential”).

Ms. Nance argues the trial court abused 1ts discretion, and its
decision cannot be presumed reasonable, because the court failed to
cven consider the possibility of community corrections. (See Br. of
Appellant, at 17-18 (citing State v. Johnson, 342 S.W.3d 520 (Tenn.
Crim. App. 2009)).) Of course, as discussed above, Ms. Nance never
~asked the court to consider community corrections. See Tenn. R. App.
P. 36(a).

Furthermore, the case Ms. Nance cites to pre-dates both Bise and
Caudle. Moreover, the effect of the holding in that case was not that
every trial court must sua sponte consider community corrections for
every ‘defendant. Rather, this Court reversed a trial court’s refusal to
accept a plea agreement for a sentence in community corrections, and
the import of the holding was that defendants might still be eligible for
community corrections even if they were ineligible for probation. See
Johnsor, 342 S.W.3d at 523-24. Ms. Nance has not cited to any case,
and undersigned counsel 18 unaware of any, that has found error
because a trial court fatled to suc sponte consider the possibility of
. community corrections.

Ms. Nance argues the trial court should have imposed a sentcnce
in community corrections because she was eligible for community
corrgf_ftions. (See Br. of Appellant, at 18-19.) Of course, the fact that she
may ﬁave been statutorily eligible for community corrections does not
mean she was necessarily a good candidate for it. See Tipton, 2015 W1,

9015989, at *4 (“Simply because an offender meets the minimum
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requirements under the Community Corrections Act ‘does not mean
that he is entitled to be sentenced under the Act as a matter of law or
“right.” (quoting State v. Ball, 973 S.W.2d 288, 294 (Tenn. Crim. App.
1998))). The fact remains that Ms. Nance had an extremely lengthy
criminal history yet continued to engage in the same illegal behavior.

'“Fina_lly, Ms. Nance argues the trial court abused its discretion by
errohgously assessing the proof.? (See Br. of Appellant, at 19-22)
Specifically, she claims the trial court could not simultancously
conclude both that she had abided by the terms of her past probationary
sentences and that she could not rcasonably be expected to be
rehabilitated. (See id. at 20-22.) But the two are not incongruous.
Indeed, the fact that Ms. Nance had faced so many prior suspended
sentences and yet still continued to engage in the exact same bechavior
* practically compels the trial court’s final cbnclusion:

She’s had 32 misdemeanors and 4 felonies and she
hadn’t gotten it yet? I don’t know that she’s going [to] get it
absent somcbody showing her that there’s consequences to
her actions. So I don’t think she qualifies for probation, just

»‘hased on her criminal history.

(V, 36.)

7 Ms. Nance also argues the court erred in concluding it could not apply
the mitigating factor that her conduct did not cause or threaten serious
bodily injury. (Br. of Appecllant, at 22)) The State acknowledges this
mitigating factor refers to hodily injury and not harm in general. See
Tenn. Code Ann. § 40-35-113(1). However, the “misapplication of an
enhancement or mitigating factor does not invalidate the sentence.”
Bise, 380 S\ W.3d at 706. Besides, this factor only goes to the length of
" the sentence, and Ms. Nance does not complain about the length of her
sentence, which was essentially the minimum the court could impose.
17



"'Ms. Nance claims the evidence that her probation was never
revoked proves that “the results were quite successful.” (Br. of
Appellant, at ‘20.) The State disagrees. The purpose of punishment
under the Sentencing Act is “to prevent crime and promote respect for
the law.” Tenn. Code Ann. § 40-35-102(3). Clearly all of Ms. Nance’s
prior sentences had failed to promote within her a respect for the law
and deter her from committing more crimes, The trial court did not
_abuse its discretion when it reached tlie unfortunate yet inevitable
conclusion that Ms. Nance needed to be incarcerated. This appeal has

no merit.
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CONCLUSION
For all the foregoing, the judgment of the Madison County Circuit
" Court should be affirmed.
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immigrant admissions from each region.2 Under this formula, regions
with relatively low admission rates are granted more visas than
regions with relatively high admission rates.?

As the bulk of immigrants to the United States come from Asia
and North America (primarily Mexico), it is not surprising that fewer
diversity visas are granted to North American and Asian immigrants
than to immigrants from Europe and Africa.¢ What is startling is how
few diversity visas are allotted to immigrants from South America,
even though every year there are fewer non-diversity® immigrants
from South America than from Europe.® For example, in 2004, South
America accounted for approximately 8% of all non-diversity
immigrant admisesions, significantly less than the 12% that came from
Europe.” In that same year, almost 38% of all diversity visa

2. BUR.LC. § 1153(cK1L).

3. See id. The population of each region also plays a role in the caleulus. For purposes of
this Note, that part of the diversity formula can be largely ipnored, but it does explain why the
Oceania region qualifies for so few diveraity visas.

4. Seeinfrcapp. tbls. 3 &5,

5. This Note refers to all visas issued under any provision other than the diversity visa
lottery ae “non-diversity” visas, and any immigrants admitted under any non-diversity visas as
non-diversity immigrants,

8. Se¢ OFFICE OF IMMIGRATION STATISTICS, U.5. DEP'T OF HOMELAND SECURITY, 2004
YEARBOOK OF IMMIGRATION STATISTICS thl. 8, availoble af http:/fuacis.govigraphics
/ehared/statistics/yearbook/2004/tableB.xls  [hereinafter 2004 YEARBOOK]; OFFICE OF
IMMIGRATION STATISTICS, U.S. DEP'T OF HOMELAND SECURITY, 2003 YEARBOOE OF IMMIGEATION
STATISTICS 29-32 tbl8, cuailable at http:/fuscis.gov/graphics/shared/statistics/yearbook
/2003/2003Yearbook.pdf [hereinafter 2003 YEARBOOK]; OFFICE OF IMMIGRATION STATISTICS, U.S,
DEF'T OF HOMELAND SECURITY, 2002 YEARBOCK OF IMMIGRATION STATISTICS 80.53 thl.8,
available at http:f‘.r"uscis.gnvfgraphicafaha_red!staL‘isticsfyea:bookf2002f?earbook2002.pdf
[hereinafter 2002 YEARBOOK); IMMIGRATION AND NATURALIZATION SERVICE, U.S. DEP'T OF
JUSTICE, 2001 STATISTICAL YEARBOOK 42-46 thl.8, available at http:/fuscis.gov/graphics/shared/
statistica/yearbook/2001/yearbook2001.pdf [hereinafter 2001 YEARBOOK]; IMMIGRATIGN AND
NATURALIZATION SERVICE, U.S. DEP'T OF JUSTICE, 2000 STATISTICAL YEARBOOK d44-47 tblL.8,
available at http:/fuscis.gov/graphics/shared/atatistica/yearbook/2000/Tearhook? 000.pdf
[hereinafter 2000 YEARBOOK]; IMMIGRATION AND NATURALIZATION SERVICE, U.S. DEPT 0F
JUSTICE, 1999 STATISTICAL YEARBOOK 44-47 tbl.8, available ot http:/fuscis.gov/graphica/shared/
statistica/yearbook/1099/FY99Yearbook.pdf [hereinafter 1999 YEARBOOK); IMMIGRATION AND
NATURALIZATION SERVICE, U.S, DEP'T OF JUSTICE, 1998 STATISTICAL YEARBOOK 44-47 thl.8,
augilable at httpfuscie.govigraphica/shared/statistics/yearbook/1998/1998yb.pdf [hereinafter
1998 YEARBOOK|; IMMIGRATION AND NATURALIZATION SERVICE, U.S. DEP'T OF JUSTICE, 1997
STATISTICAL YEARBOOK  44-45 tbl.8, available at hitp/fuecis.govigraphics/shared/
statisticsfyearbook/1997YB.pdf  (hereinafter 1997 YEARBOOK];  IMMIGRATION  AND
NATURALIZATION SERVICE, U.8. DEP'T OF JUSTICE, IMMIGRATION TO THE UNITED STATES IN
FISCAL YEAR 1996 tbl6, available at http:/uscis.govigraphice/shared/statistics/archives
/fy96/1007.htm  [hereinafter IMMIGRATION IN FISCAL YEAR 1996]; IMMIGRATION AND
NATURALIZATION BERVICE, U.S. DEPT OF JUSTICE, IMMIGRATION TO THE UNITED STATES IN
FISCAL YEAR 1995 tbl6, cvailable ot hitp:/fuscis.gov/graphics/shared/statistica/archives
/fy95/133.htm [hereinafter IMMIGRATION IN FISCAL YEAR 1995],

7. See 2004 YEARBOOK, supra note 6, thl.8,















































































































