














months had elapsed and a lawsuit was filed in Montgomery County Circuit Court against the
defendant.

Unfortunately, the defendant had moved and service of process had to be reissued several times
in order to locate the defendant. By the tin the defendant was served, more than a year had
elapsed since the accident. Shortly thereafter. the State of Tennessee filed pleadings in
Montgomery County Circuit Court arguing that because the defendant was a state employee and
on state business, the proper forum was the Tennessee Claims Commission and requested the
case be dismissed. However, there was no mechanism to transfer said case to the Claims
Commission. Instead, an original filing would have had to be filed in the Claims Commission
and there was a 1 year statute of limitation that would have applied. In effect, my client had no
avenue to pursue her personal injury claim. During this time, I filed a claim with the Claims
Commission and requested continuances in the Claims Commission case and the Montgomery
County Circuit Court case while I reviewed the situation. The continuances were granted.

Subsequently, I drafted legislation to amend the statute to require a timely filed case in a court of
competent jurisdiction to be transferred to the Claims Commission and be considered filed as of
the filing date in the court of competent jurisdiction. Once I drafted the bill, I was able to obtain
sponsors in both chambers of the Tennessee State Legislature. After which, I lobbied the bill at
the legislature and with the help of many people and prayers was able to obtain its passage on
April 22, 1998, in Public Chapter 785 of the 100" General Assembly. Thus, T.C.A. § 9-8-307
(h)(i)(1) was amended to require transfer of a case from a court of competent jurisdiction to the
Claims Commission for any pending case that had been filed where the cause of action had
arisen on or after July 1, 1995,

Shortly thereafter, my client’s case was transferred from Montgomery County Circuit Court to
the Tennessee Claims Commission and was then consolidated with the pending case previously
filed in the Tennessee Claims Commission. After a few months of depositions and
interrogatories, the case was finally brought to conclusion with a satisfactory settlement for my
client. This particular matter stands out because this amendment to the law corrected an unfair
law in its application to situations and people. As an anecdotal note, there was another very
experienced attorney that was encountering a similar situation as mine at the same time with his
client and was supporting me every step of the way.

£ v. Buckner, Montgomery County Circuit Court, Case No. 35474 (1995)

This matter involved my first murder case as an attorney. wherein, [ was appointed to represent
the 20 year-old defendant. The defendant was charged with second-degree murder and several
counts of attempted second-degree murder. It was a gang-related situation. Shortly before trial,
the defendant entered into a plea agreement. In the process of my representation, the defendant
and I talked a lot about life and the decisions we make and the consequences they bring. In
addition, we discussed the fact that people can change their pathways. This case stands out for
what the defendant had to overcome to become a productive member of society. The defendant
was released in 2007 and has founded his own barber business as well as an adolescent outreach
nonprofit organization.

- ] T— | — -—

10.  If you have served as a mediator, an arbitrator or a judicial officer, describe your
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experience (including dates and details of the position, the courts or agencies involved,
whether elected or appointed, and a description of your duties). Include here detailed
description(s) of any noteworthy cases over which you presided or which you heard as a
judge, mediator or arbitrator. Please state, as to each case: (1) the date or period of the
proceedings; (2) the name of the court or agency; (3) a summary of the substance of each
case; and (4) a statement of the significance of the case.

State v. Jarman, Dickson County Circuit Court, No. 2015-CR-585 (2015)

This case was a jury trial over which I presided. This was a murder case involving a female
victim that was shot and killed by her boyfriend. the defendant. The defendant claimed that the
victim died of a self-inflicted gunshot wound under her armpit and later made other inconsistent
Statements as to the manner of her death. The defendant was charged with first degree murder.
The case proceeded to trial and the defendant was convicted of the lesser included offense of
voluntary manslaughter. I sentenced the defendant to a 5 year sentence of incarceration. During
the trial, 1 allowed the jury to hear evidence of a recent prior bad act {per Tennessee Rule of
Evidence 404 (b)) by the defendant, wherein, he had been arrested for physically abusing the
victim. The prior abuse case, though, had resulted in an acquittal at trial after the victim had
recanted her earlier statements to the police regarding said abuse. The defendant appealed his
conviction and sentence. The Tennessee Court of Criminal Appeals reversed the trial court’s
judgment and conviction based on my ruling that allowed the aforementioned prior bad act
evidence to be heard by the jury (considering the acquittal at trial). State v. Jarman, No. M2017-
1313-CCA-R3-CD, 2018 WL 5885903 (Tenn. Crim. App. Nov. 8, 2018). The State of
Tennessee appealed to the Tennessee Supreme Court. The Tennessee Supreme Court essentially
ruled that there are limited circumstances where evidence of a prior bad act (even where there is
an acquittal at trial) should be allowed to be heard by the jury and this case was one of those
situations. State v. Jarman, No. M2017-01313-SC-R11-CD, 604 S.W.3d 24 (Tenn. July 6, 2020).
In conclusion, the Tennessee Supreme Court reversed the Tennessee Court of Criminal Appeals
and reinstated the trial court’s judgment and conviction in this case.

State v. Reeder, Cheatham County Circuit Court, No. 16157 (2013)

This case was a jury trial over which I presided. The defendant was charged with child rape and
aggravated sexual battery. The victim was a neighbor’s child. The defendant was convicted on
all counts. I sentenced the defendant to an effective 35 year sentence. This was one of the first
cases in Tennessee’s courtroom history in which a child-victim was accompanied by a trained
courtroom dog for comfort and emotional security as she testified in front of the jury. The dog
was initially seen by the jury when the child-victim was sworn, but otherwise was not able to be
observed by the jury. There was some regional media attention regarding the courtroom dog’s
appearance in a Tennessee courtroom. The convictions and the sentence were affirmed on

appeal.

State v. Garrett, Dickson County Circuit Court, No. 2008-CR-171 (2008)

This case was a trial over which I presided. This was a murder case involving 2 foster teenaged
~+dren that shet ~~A 11124 their foster mother and her mother-in-1~" ~% point-blank range in the
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34.  Attach to this application at least two examples of legal articles, books, briefs, or other
legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort.

State v. Mvis, Case No. M2013-01903-CCA-R3-CD, 2015 WL 1275369 (Tenn. Crim. App. at
Nashville, March 18, 2015) 80%

State v. Covington, Cheatham County Circuit Court (Criminal Division), Case No. 2014-CR-
17354-100%

State v. Ray, Stewart County Circuit Court (Criminal Division), Case No, 2014-CR-18-100%

State v. Benesch, Dickson County Circuit Court (Criminal Division), Case No. 2013-CR-234-
100%

Public Chapter 785, Section 32 (1)(1) (House Judiciary Committec Amendment No. 2),
100" Tennessee General Assembly-95%

7SS4 s, UNAL STATEMENTS

35.  What are your reasons for seeking this position? (158 words or less}

I originally became a lawyer to try to make a ditference in the lives of people for the better. As a
Circuit Court Judge, I have tried to do the same in the five counties I serve. [ believe I have been
successful in having a positive impact. As an appellate judge. I would try to do the same for the
entire state. In addition, I believe I am prepared for a new challenge that a criminal appeals
judge would bring. Moreover, in my circuit, [ might have a murder case, divorce case, boundary
line dispute case and a personal injury case all in the same month. The criminal appeals
judgeship would give me an opportunity to really focus on one area of the law. I would
immensely enjoy that aspect. In addition, it would give me a chance to apply my legal skills to
scrve the residents of the entire state instead of just my circuit.

36.  State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro
bono service throughout your time as a licensed attorney. (130 words or less)

As a judge, I have appointed indigent litigants legal counsel in thousands of cases (civil and
criminal). As a lawyer and judge, I have provided pro bono legal services to churches and other
charitable organizations with various legal issues. As a judge, I have presented at many high
schools and civic organizations on how the judicial system works. The purpose of those
presentations has been to help people understand the legal system better. As a lawyer, I provided
free legal services when I helped create and establish a scholarship foundation for Clarksville
Gas & Water employees” dependents and advised them in the following years. As a lawyer, |
accepted many appointments in criminal cases, juvenile cases and cases involving termination of
parental rights. As a lawyer, I represented many clients at reduced fees in order for them to have
legal representation. As a lawyer, I presented seminars to the elderly regarding pertinent issues to
them.
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37.  Describe the judgeship you seek (i.c. geographic area, types of cases, number of judges,
etc. and explain how your selection would impact the court. (150 words or less)

The Court of Criminal Appeals has twelve judges that cover the state of Tennessee. These twelve
judges are divided equally by the three grand divisions: the Western, Middle and Eastern
Sections. Thus, creating four judges for each division or section. However, the judges rotate
throughout the state and thereby hold court in each division. My interest is in the Court of
Criminal Appeals-Middle Division. With my background as a trial court judge, I believe I could
be an asset to the Court of Criminal Appeals. As a final point, if I am selected for this position, I
would be the only person in Stewart County’s history to have served as an : ourt judge.

- [ i [ [ —] — E— J

38.  Describe your participation in community services or organizations, and what community
involvement you intend to have if you are appointed judge? (250 words or less)

I have been involved with assisting churches, civic organizations and other charitable
organizations over the years. I have been a judge for Vanderbilt University Law School for the
mock trial competition. I have been involved with different youth sports programs over the years.
I regularly speak to civic organizations regarding legal issues and the legal system. I usually go
to schools and speak to students about the judicial system and how it works. I encourage and
assist youth groups in visiting the courtrooms during court. After court is over, I discuss with the
youth group general observations of what they witnessed and try to answer any questions they
may have. Annually, I help promote a father and daughter dance that has grown in much
popularity over the years. I have been a consistent sponsor and supporter of Relay for Life. 1
have been a coach/speaker for the Upward Sports Programs over the years. I have been involved
as a volunteer and supporter of various community outreach programs (food ministries, building
a handicapped accessible ramp for a disabled person and other charitable programs). Over the
years, I have worked with members of the Tennessee Legislature on key issues dealing with the
legal svstem. Mv plan would be to continue all these activities if my workload allows it.

39.  Descnibe life experiences, personal involvements, or talents that you have that you feel
will be of assistance to the Council in evaluating and understanding your candidacy for
this judicial position. (258 words or less)

At an early age, 1 was taught that hard work will usually help you accomplish whatever dreams
you pursue. I started mowing lawns at a young age. Later, [ proceeded to working in grocery
stores sacking groceries and mopping floors. During my college years, [ worked as a dishwasher
and a waiter at restaurants. [ would bring this same hard work ethic to the appellate bench.

I was also taught to treat every person the way you would want to be treated. My parents instilled
in me the belief that the only time you should look down on anyone is when you are looking
down to help pick that person back up. 1 would bring that same fair attitude to the appellate
bench.

Since 2006. I have namrad Ao A teial ivdaa svtharahar T ama rannired tn iwntamasat otnbtas A . An;!l_
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basis. I have issued written opinions as well as oral opinions in thousands of cases.

I was a lobbyist for two legislative sessions with TSBA where I had to draft proposed legislation
and then lobby for its passage. As a private attorney, I also drafted legislation for a client and
lobbied for its passage which affected the client’s case in a positive manner. These experiences
give me a breadth of knowledge and understanding with interpreting a statute’s meaning.

Lastly, the key point about my candidacy is that I have an extensive range of knowledge,
experiences and talents that I believe would make me an excellent choice for a criminal appeals
judge.
L -

40.  Will you uphold the law even if you disagree with the substance of the law (e.g., statute
or rule) at issue? Give an example from your experience as a licensed attorney that
supports your response to this question. (250 words or less)

Yes. As a judge, I had a case where the subsequent facts after the arrest showed that the
defendant was clearly driving drunk. However, the proof showed at a hearing that when the
police officer stopped the defendant there was no reasonable suspicion to do so. Due to the
absence of reasonable suspicion, the case was ultimately dismissed by me prior to trial (even
though the defendant had violated the law). In addition, 1 have had cases as a judge involving
contested adoptions and termination of parental rights. In a few of these cases, I believed it
would be better for the child if the adoption had been granted and the biological parent’s rights
be terminated. Nevertheless, I have followed the law and denied the adoption and the termination
of rights in those cases where the clear and convincing evidentiary burden was not met (though I
privately disagreed with the result).
— [ ']
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41.  List five (5) persons. and their current positions and contact information, who would
recommend you for the judicial position for which you are applying. Please list at least
two persons who are not lawyers. Please note that the Council or someone on its behalf
may contact these persons regarding your application.

rA. John Griffith, Griffith L.
Tennessee 37067
the Tennessee Tr

Franklin,

Mr. Griffith serves as the President of
B. Jeff Bledsoe, Executive Director-Tennessee Sheriffs’ Association,

Lebanon, Tennessee 37087;

C. Edic Stainforth, Humphreys County Circuit Court Clerk, ||| NGTGTGINGv v,
Tennesces 37155

D. Dr. Marty Blane, Pharmacist and Dover Municipal Judge, 1307 Donelson Parkway. Dover,

Tennessee 37058;mDn Blane owns a pharmacy business
udicial posiion on designated Cays.

and serves in his j
E. Terry Bailey, State Superintendent, Tennessee Assemblies of God
Hendersonville. Tennessee 370735;

—— e
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Read, and if you agree 10 ine provisions, sign ine following:

I have read the foregoing questions and have answered them in good faith and as completely as my
records and recollections permit. 1 hereby agree to be considered for nomination to the Governor for the
office of Judge of the [Court] of Criminal Appeals-Middle Grand Division of Tennessee, and if appointed
by the Governor and confirmed, if applicable, under Article Vi, Section 3 of the Tennessee Constitution,
agree to serve that office. In the event any changes occur between the time this application is filed and
the public hearing, I hereby agree to file an amended application with the Administrative Office of the
Courts for distribution to the Council members.

I understand that the information provided in this application shall be open to public inspection upon
filing with the Administrative Office of the Courts and that the Council may publicize the names of
persons who apply for nomination and the names of those persons the Council nominates to the Governor
for the judicial vacancy in question.

Dated: October 2, 2020

When completed, return this application to Ceesha Lofton, Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219.
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THE GOVERNOR'’S COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 UNION STREET, SUITE 600
NASHVILLE CITY CENTER
NASHVILLE, TN 37219

TENNESSEE BOARD OF PROFESSIONAL RESPONSIBILITY
TENNESSEE BOARD OF JuDICIAL CONDUCT
AND OTHER LICENSING BOARDS

wa F CONFIDENTIALI

I hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. [
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

Please identify other licensing boards that have
Larry J. Wallace issued you a license, including the state issuing
the license and the license number.

Type or rrint Name

October 2, 2020

Date

016328

BPR #
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OPINION

1. Background and Facts

This case arose from allegations that the Defendant committed theft of property
and aggravated burglary on two separate occasions involving two separate victims. One
of the occasions involved employment of a firearm. A Davidson County grand jury
indicted the Defendant for two counts of aggravated burglary, one count of theft of
prop ty valued between $1,000 and $10,000, one count of theft of property valued under
:;5!00, and one count of employing a firearm during the commission of a dangerous

ony.

‘At the April 1-2, 2013 trial on these charges, the parties presented the following
evidence: Mary Quinn testified that she was a co-worker and friend of Jennifer Picheco.
Ms. Quinn testified that she was to watch Ms. Picheco’s cat and home on Claybrook
Lane, Nashville, Tennessce, from Decem! -~ 23-27, 2011. On December 27, ~911, Ms.
Quinn arrived at Ms. Picheco’s home and noticed that it had been burglarized. Ms.
Quinn testified that the back door to the home was brol--1. Ms. Quinn contacted Ms.
Picheco regarding said burglary. Upon being contacted by Ms. Quinn, Ms. Picheco and
Ms. Quinn, with the police’s help, determined what items had been stolen.

Jennifer Picheco testified that she lived on Claybrook Lane, Nashville, Tennessee,
and that she went to Connecticut to visit family from December 23-27, 2011. Ms.
Picheco testified that she locked her house when she left town on December 23, 2011.
She further testified that,in her absence Mary Quinn was to watch her home and her cat.
Ms. Picheco testified that she was contacted by Ms. Quinn on December 27, 2011, and
learned that her home had been burglarized. Over the telephone, Ms. Picheco worked
with Ms. Quinn and the police to determine what items had been stolen. The items
included a television, a laptop and jewelry. According to Ms. Picheco, the unrecovered
stolen items were worth a total of more than $1,000.00, but less than $10,000.00. Some
of Ms. Picheco’s personal property was recovered, including some of her less expensive
rires and necklaces, a laptop, birth certificate, passport and some of her Tiffany jewelry
hoiaers (though the holders were empty). The television, purses, bags, and her entire
Tiffany jewelry collection were never recovered. Ms. Picheco testified that no one other
than Ms. Quinn had permission to enter her home and that no one had permission to take
the personal items that were stolen. Ms. Picheco testified that the glass doors in the rear
of the home had been broken. She further testified that she did not have any firearms in
her residence and that she was not acquainted with the Defendant or his co-defendant.

Lee Ann Lisk testified that she was neighbors with Brook Connor, who resided on
¢--ithcrest Street in Nashville. Ms. Lisk testified that on December 29, 2011, at 9:30

a.m., she observed an unfamiliar white SUV parked in an odd fashion, closest to the
-2



st:"eet rather than to the house. She further noticed two men knocking on the door and
windows of Ms. Connor’s home. One man looked around the back of the house and the
othel: man looked around the front of the house. Ms. Lisk testified that it appeared very
suspicious. S.he noticc * that one of the men was white and tall with lighter hair and the
other was Hispanic a~* shorter with jet black hair. She had never seen the men be___e
and. did not see a weapon. As a result of her observations, Ms. Lisk called the police.
While on the phone with the police, Ms. Lisk saw the men get into their SUV and drive it
behind the carport, close to the side or back of the house where she could no longer see
them. Apparently, according to Ms. Lisk, it was during this time that the men entered Ms.
Connor’s home because when police arrived, they brought the two men ov*-*de from Ms.
Connor’s home.

™-gok Connor testified that she and her husband resided on Southcrest Street in
Nashville, Tenn----e. Ms. Connor testified she left for work on December 29, 2011, at
7:00 a.m. and receiv- 1 a call from police at 10:00 a.m. re —rding a break-in at her house.
Ms. Connor left work and returned home to <~ d that three of her doors had been bro™--n
and her house was in disarray. Ms. Connor testified that the window panes of the side
door coming from the carport were broken and that the door was pushed open. That door
fed to the basement and the intruders broke through two additional locked doors to access
the main part of the house. The intruders also made a hole in the dry wall whe™
pres—-nably, the door leading to ““e kitchen was kicked in. No items were taken from her
residence. However, her laptop computer, worth $250,00, that she had left sitting on her
living room couch had been moved to the bed in the bedroom. Ms. Connor testified that
she had not given anyone permission to enter her home or take her personal belongings
from inside her home. She further stated she did not have any firr——ms in her residence.
Ms. Connor testified that the amount of damage done to the doors in her home was

$400.00 to $500.00.

Sergeant Jason Spencer of the Metro Nashville Police Department testified th-* he
responded to both Ms. Picheco’s and Ms. Connor’s homes after the break-ins. Sergeant
Spencer further stated that both homes were in the same general area of South Nashville
within five miles of one another. Sery-1nt Spencer observed that both homes had been
burglarized. Specifically on T “ember 27, 2011, Sergeant Spencer noticed that at Ms.
Picheco’s home there was a broken ~lass door and observed where missing items such as
the television and jewelry should have been located.

On December 29, 2011, Sergeant Spencer stated that Detective Phillip Klarer,
Detective Robert Shotwell, and Detective Andrew Nash assisted in responding to the
burglary at Ms. Connor’s home. Upon arriving at Ms, Connor’s residence, they saw the

white SUV reported by Ms. Lisk sitting in the driveway. Sergeant Spencer stated that in
response to the burglary at Ms. Connor’s home, the police entered into the home through
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the side carport door where the intruders had entered. Afier a thorough search of the
home, the Defendant and co-defendant were located hiding in a “fr'-> spot” inside the
t--ement. Between the two men, there was a 12-gauge shotgun propped against a guijtar
case at their feet. No one else was located inside the home. Inside the 2005 white ford
expedition (white SUV) registered to the co-defendant, which was parked at Ms.
Connor’s house, police found Ms. Picheco’s laptop, her Tiffany jewelry bags, a hunting
rifle, and Ms, Picheco’s pa-—ort.

After the Defendant was ~-rested, he saw the detectives looking at the firearms and
asked Sergeant Spencer if the two guns police had recovered were listed as stolen. When
Sergeant Spencer responc'-1 that he did not know yet, the Defendant stated, “Well, they
shouldn’t be, I bought them from a reliable source.” No usable fing.., -ints were lifted
from the weapons.

Detective Nash interviewed the Defendant at the police station and Defendant
¢y ~uted a Miranda waiver. Defendant then admitted that he broke into Ms. Connor’s
house. Defendant denied breaking into Ms. Pechico’s house and asserted ““at M-
Pechico’s personal property was found in a vehicle he did not own. Defendant admit !
that he purchased the guns but would not reveal from whom. I ‘endant further stated, “I
mean I'll take t - guns, they aren’t nothing, I'll take them.”

Based on this evidenc - the [~ acquitted the Defendant in count I—aggravated
burglary, convicted the Defendant in count 2—theft of property valued between $1,000
and $10,000, convicted the Defendant in count 4  heft of property valued under $500,
and convicted the "efendant in count:  :mploying a firearm during the commission of
a dangerous felony. The Defendant had already pled guilty in count 3—aggravated
burglary, The trial court sentenced the Defendant to an effective sentence of twenty years
in the Tennessee Department of Correction as a Range 1, persistent offen” -, It is from
the judgments in Counts 2 and 5 that the Defendant appeals.

II. Analysis

On appeal, the Defendant asserts that: (1) the trial court erred in denying the
Defendant’s motion for judgment of acquittal because there was insufficient evidence to
support his convictions for theft of property and employing a firearm during a dangerops
felony and (2) the trial erred when it denied his motion for new trial because t.]1e trial
court failed to properly function as the thirteenth juror as the verdicts were against the
weight of t!  evidence.

A. Sufficiency of the Evidence



. The Defendant asserts that the evidence was insufficient to support his convictions
in count 2—thefl of property val -1 between $1,000 and $10,000 md count
5—employing a firearm during tt - commission of a dangerous felony. Specifically, the
Defendant argues that there was insufficient evidence to conclude that the Defendant
stole, possessed, or even had knowledge of the items t ~'onging to Ms. Picheco that were
recovered from his co-defendant’s vehicle. The Defendant also asserts that even if the
theft conviction in Count 2 were valid, Ms. Picheco’s testimony regarding the value of
the items discovered in the co-defendant’s vehicie mandates that said conviction be
reduced to a misdemeanor. Lastly, Defendant argues that there was insufficient evidence
that the Defendant employed the shotgun possessed by both defendants inside I“-
Conner’s residence. The State responds that the record supports the Defendant’s
convictions. We ¢ ~ee with the State.

When an accused challer - °s the sufficiency of the evidence, this Court’s standard
of review is whether, after considering the evidence in the light most favorable to the
State, “any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979); see Tenn. R.
App. P. *"‘e); State v. Goodwin, 143 S.W.3d 771, 775 (Tenn. 2004) (¢***~ 1 State v. Reid,
91 S.W.3d 247, 276 (Tenn. 2002)). This standard applies to findings of guilt b--*d upon
direct evidence, circumstantial evidence, or a combination of both direct and
circumstanti-' evidence. Stafe v. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Cri_... App.
1999) (citing State v. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990)).

In the absence of direct evidence, a criminal offense may be established
exclusively by circumstantial evidenc- Duchac v. State, 505 S.W.2d 237, _11 (Tenn.
1973). “The jury decides the weight to be given to circumstantial evidence, and ‘[t]he
in“--ences to be drawn from such evidence, and the extent to which the circumstances are
consistent with guilt and inconsistent with innocence, are questions primarily for the
jury.™ State v. Rice, 184 S.W.3d 646, 662 (Tenn. 2006) (quoting Marable v. State, 313
S.W.2d 451, 457 (Tenn. 1958)). “The standard of review [for sufficiency of the
evidence] ‘is the same whether the conviction is based upon direct or ~*rcumstantial
evidence.” State v. Dorantes, 331 S.W.3d 370, 379 (Tenn. 2011) (quoting State v.
Hanson, 279 S.W.3d 265, 275 (Tenn. 2009)). In determining the sufficiency of the
evidence, this Court should not re-weigh or reevali'-*- the evidence. State v. Matthews,
805 S.W.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this Court substitute its
inferences for those drawn by the trier of fact from the evidence. State v. Buggs, 995
S.W.2d 1*°, 105 (Tenn. 1999) (citing Liakas v. State, 286 S.W.2d &_), 839 (Tenn.
1956)). “Questions concerning the crr “'bility of witnesses, the weight and value to be
given the evidence, as well as all factual issues raised by the evidence are resolved by the
trier of fact.” State v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). “A guilty verdict by the
jury, approved by the trial judge, accredits the testimony of the witnesses for the State
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and resolves all conflicts in favor of the theory of the State.” State v. Cabbage, 571
5.W.2d °*?2, 835 (Tenn. 1978), superseded by statute on other grounds, Tenn. R, Crim.
P. 33, as recognized in State v. Barone, 852 S.W.2d 276, "18 (Tenn.1993) (internal

Nation marks omitted). The Tennessee Supreme Court explained the rationale for this
rule, stating:

This well-settied rule rests on a sound foundation. The trial judge and the
jury see the witne --s face to face, hc— their testimony and observe their
fiemeanor on the stand. Thus the trial judge ~~d jury are the primary
instrumentality of justice to determine the weight and credibility to be

given to the testimony of witnesses. In the trial forum alone is there human
atmosphere and the totality of the evidence cannot be reproduced with a
written record in this Court.

Bolin v. State, 405 S.W.2d 768, 771 (Tenn. 1966) (citing Carroll v. State, 370 S, W "
523, °*7 (Tenn. 1963)).

To be sure, this Court must afford the State of Tennessee the “‘strongest legitimate
view of I evidence’” contained in the record, as well as ““all reasonable and legitimate
inferences’ that may be drawn from the evidence. Goodwin, 143 S.W.3d at 775
(quoting State v. Smith, "~ S.W.3d 274, 279 (Tenn. 2000)). Because a verdict of guilt
--ainst a defendant removes the pr~-imption of innocence and raises a presumption of
guilt, the convicted criminal defendant bears the burden of showing that the evidence was
legally insufficient to sustain a guilty verdict. State v, Carruthers, 35 S.W.3d 516, 557-
58 (Tenn. 2000) (citations omitted).

1. Theft of Property Conviction in Count 2

A person commits theft of property if that person: (1) “knowingly obtains or
exercises control over the property,” (2) “with intent to deprive the owner” of the
property, and (3) “without the owner’s effective consent.” T.C.A. § 39-14-103 (2011).
In addition to these three elements, the fact-finder must also determine the classification
of the theft based on the value of the property stolen. Theft of property valued at more
than $1,000.00 but less than $10,000 is a Class D felony. T.C.A. § 39-14-105 (3) (2011).
Theft may also be inferred by the mere possession of recently sto’ 1 goods. State v.
Tuttle, 914 S.W.2d 926, 932 (Tenn. Crim. App. 1995); State v.  xtchett, 560 S.W.2* 627,

629 (Tenn. 1987).

The evidence, conside -1 in the light most favorable to the State, shows that, on
December 27, 2011, Ms. Quinn discovered that the door of Ms. Picheco’s home was

-






$10,000. We conclude that there was sufficient evidence to support the jury’s verdict.
The Defendant is not entitled to relief - - to this issue.

2. Firearm Conviction in Count 5

A person commits the offense of possessing a firearm during the commission of or
attempt to commit a dangerous felony as follows: . . . (b) “It is an offense to employ a
firearm during the: (1) Commission of a dangerous felony; (2) Attempt to commit a
dangero - felony; (3) Flight or escape from the commission of a dangerous felony; or (4)
Flight or escape from the attempt to commit a dangerous felony.” T.C.A. § 39-17-1324
(b). Aggravated burglary is a dangerous felony, T.C.A. § 39-14-403. “Employ means *-
make use of.” TPI-Crim. 36.06(c) (15" edition).

1ne evidence, considered in the light most favorable to the State, shows that the
“efendant pled guilty to the aggravated burglary of Ms. Connor’s home, With regards to
the firearm offense, the State elected to prosecute the Defendant under Section (b). The
Defendant was found hiding with his co-defendant in a “false spot” inside the basement
of Ms. Connor’s home. In the “false spot,” between the Defendant and co-defendant was
a 12-gauge shotgun at their feet. Later, the Defendant admit’ - 1 that the shotgun was his
personal property. The jury could reasonably infer that the only possible explanation for
the Defendant pos: :sing said shotgun in Ms. Connor’s hon - was to use it to
successfully accomplish the aggravated burglary.

The jury observed and heard the witnesses testify at trial and weighed the --ridence
the State presented. The jury made reasonable inferences based on this evidence and
convicted the Defendant, beyond a reasonable doubt, of employing a firearm during the
commission of a dangerous felony. Based on this evidence, we conclude that there was
sufficient evidence presented upon which a jury could find, beyond a reasonabie doubt,
that the Defendant intentionally, knowingly, or reckiessly committed the act of
employing a firearm during the commission of a dangerous felony. We conclude that
there was sufficient evidence to support the jury’s verdict. The Defendant is not entitled
to relief as to this issue,

B. Thirteenth Juror

Defendant next contends that because no rational trier of fact could have
concluded that the essential elements for the offenses charged were established, the trial
court, as the thirteenth juror, should have vacated the convictions in counts 2 and 5 and
granted the motion for new trial. Defendant cites to the insufficiency of evidence
argument section of his brief in support of this contention and makes no additional
argument as to why the trial court failed in its role as thirteenth juror. Because we have



previously concluded that the evidence was sufficient to support Defendant’s convictions

in counts 2 and S, we further conclude that, in this regard, the trial court did not fail in its
role as thirteenth juror. The Defendant is not entitled to relief on this issue.

III. Conclusion

In accordance with the foregoing reasoning and authorities, the judgments of the
trial court are affirmed.

KY J. WALLACE, 3P., JUDr



IN THE CIRCUIT COURT OF CHEATHAM COUNTY, TENNESSEE
23RD JUDICIAL DISTRICT AT ASHLAND CITY

CRIMINAL: DIVISION
STATE OF TENNESSEE ) Case No. 2014-CR-17354
Respondent, ; AIED
Ve i JUN 13 2020
KERRY V. COVINGTON ) orcigHibbs
Petitioner.’ ;
ORDER I'"NYING

P T R POST-CONVICT* ™™ RELIEF
UNDER THE DNA *™~AL' | ACT OF 2001
This cause came to be heard on the Petition for Post-Conviction Relief under the DNA Analysis
Act of 2001 (T.C.A. §40-30-301 et. seq.) filed in this cause on October 23, 2019, by the
Petitioner, Kerry V. Covington. The State of Tennessee filed its response to said Petition on June
3, 2020. The Post-—Conv"iction DNA Analysis Act of 2001 (the Act) essentially provides that a
person convicted of and sent;enced for the commission of first degree murder, second degree
murder, aggravated rape, rape, aggravated sexual battery or rape of a child, the attempted
commission of any of these offenses, any lcssef includéd offense of these offenses, or, at the
direction of the trial judge, any other offense, may at any time, file a petition requesting the
forensic DNA analysis of any evidence that is in the possession or control of the pro;ecution, law
enforcement, laboratory, or court, and that is related to the investigation or prosecution that
resulted in the judgment of conviction and that may contain biological evidence. Tenn. Code Ann.
§ 40-30-303. A postconviction court is obligated to order DNA analysis when the Petitioner has_

met each of the following four requirements:



(1) A reasonable probability exists that the petitioner would not have been prosecuted or
convicted if exculpatory results had been obtained through DNA analysis;

(2) The evidence is still in existence and in such a condition that DNA analysis may be
conducted;

(3) The evidence was never previously subjected to DNA analysis or was not subjected to the

analysis that is now requested which could resolve an is— - not resolved by previous analysis;

and
(4} The application for analysis is made for the purpose of demonstrating innocence and not to
unreasonably delay the execution of sentence or administration of Justice. Per Tenn. Code

Ann, § 40-30-304.

Additionally, if DNA analysis would have produced a more favorable verdict or sentence if
the results had been available at the proceedings leading up to the conviction or sentence, then
the post-conviction court may order DNA analysis when the Petitioner meets the requirements

of Tennessee Code Annotated section § 40-30-305, See Griffin v, State, 182 S.W.3d 795, 798

(Tenn, 2006). However, the Act does not require the post-conviction court to hold a hearing
on the matter. Dennis R, C"*"and v. State, No. M2007-00455-CCA-R3-PC, 2008 WL
624931, at *3 (Tenn. Crim. App. at Nashville, Mar. 3, 2008). Notably, if the State contests
any of the qualifying requirements of the Act and it is apparent the Petitioner cannot establish
each requirement, the post-conviction court may summarily dismiss the petition. Charles E.
F~r2s v, State, No. W2014-02306-CCA-R3-PC, 2015 WL 3882813, at *3 (Tenn. Crim. App.
at Jackson, June 24, 2015). In other words, the Petitioner’s failure to establish any single

requirement may result in a dismissal of the petition. Id. “The post-conviction court is



afforded considerable discretion in determining whether to grant a petitioner relief under the
Act, and the scope of &, , :llate review is limited.” Sedley Alley v. State, No. W2004-01204-
CCA-R3-PD, 2004 WL 1196095, at *3 (Tenn. Crim. App. at Jackson, May 26, 20045. On
appeal, a reviewing court will not reverse the post-conviction court’s judgment unless it is not

supported by substantial evidence. Id.

PRNCE™RAL “"STORY
On October 7, 2014, the Cheatham County Grand Jury returned a superseding indictment [Case
No. 2014-CR-17354] charging the Petitioner/Defendant, Kerry V. Covington, with Aggravated
Burglary, Two Cc~ts of Theft of Property, Aggravated Robbery With a Weapon, Two Counts of
Aggravated Kidnapping and Two Counts of Aggravated Rape allegedly committed on December
8, 2013. The case proceeded to a plea agreement on said March 30, 2015, in Cheatham County
Circuit Court. The Petitioner entered a no contest plea agreement as a Range I Offender to Count
1-Aggravated Burglary (Class C Felony), Count 2-Theft of Property (Cl&llss D Felony), Count 3-
Aggravated Robbery With a Weapon (Class B Felony), Count 6-Aggravated Rape (Class A
Felony), and Count 8-Theft of Property (Class D Felony). The agreed effective sentence imposed
was forty years to be served in the TDOC. Petitioner filed a Motion for Post-Conviction Relief on
May 12, 2015. On October 13, 2015, Petitioner’s post-conviction counsel filed a certification of
counse] statement indicating that there would be no amended post-conviction petition filed and
that Pctitioner would rely on the grounds alleged in his original post-conviction petition filed on
May 12, 2015. An evidentiary hearing was conducted on November 18, 2015. The Court after
having reviewed the file and the relevant transcripts and exhibits denied said post-conviction

relief on May 19, 2016. The Tennessee Court of Criminal Appeals affirmed said decision by



dismissing Petitioner’s appeal on July 17, 2018. Kerry v. Covington v. “~*¢, No. M2017-02175-
CCA-R3-PC (Tenn. Crim. App. at Nashville, July 17, 2018). Subsequently, Petitioner filed the

instant action regarding post-conviction relief under §40-30-304, et. seq. on October 23, 2019,

F™WMINGS AND CON™ TISIONS OF TAW
This Court holds that the Petitioner has failed to satisfy that requirements of T.C.A §40-30-
304, (1), (2) and (4). Specifically, the Petitioner failed to prove T.C.A. §40-30-304 (1), i.e.,
That a reasonable probability exists that the petitioner would not have been prosecuted or
convicted if exculpatory results had been obtained through DNA; (2) That the evidence is still
in existence and is in such a condition that DNA analysis may be conducted and (4) That the
application for analysis is made for the purpose of demonstrating innocence and not to

unreasonably delay the execution of sentence or administration of justice. ,

Initially, the Petitioner failed to satisfy the requirement listed in Tennessee Code Annotated
section §40-30-304(1). Clearly, the evidence against the Petitioner was overwhelming,
including the detailed testimony of his co-defendant, Antonio Nelson, elicited on October 20,
2014, Case No. 2014-CR-17143, which was corroborated by other evidence and witnesses.
This evidence indicated that Petitioner/Defendant, Covington, was heavily involved in the
criminal acts committed against the victim. There was sufficient evidence presented against
the Petitioner/Defendant, Covington, for Aggravated Burglary, Two Thefts of Property,

Aggravated Robbery With a Weapon, and Aggravated Rape. (October 20, 2014, Sentencing

Hearing-Antonio Nelson, Trar-~~-t Attached).




Additionally, the Petitioner failed to satisfy the requirement listed in Tennessee Code
Annotated section §40-30-304(2). The appellate court addressed the requirement in T.C.A,
§40-30-304 (2), in Devon M. Crawford v. State, No. W201  1676-CCA-R3-PC, 2011 WL

2448925 (Tenn. Crim. App. at Jackson, June 20, 2011). In Devon ** Crawford, the defendant

was convicted of the attempted aggravated robbery of a victim in a mall parking garage,
during which he shot and killed the victim. Id. The defendant and his co-defendant gave
statements providing specific details and admiiting the crimes. Id. The defendant pled guilty
to felony murder and received a life sentence. Id. Thereafter, he filed a petition seeking testing
of evidence pursuant to the Act, but he failed to specifically identify the evidence he wanted
tested. Id. at *3. The post-conviction court denied his petition. Id. On appeal, the appellate
court stated: Although the State is in a better position to confirm or deny the existence of
physical evidence under its control, because the Petitioner did not name items he wished to
have submitted for the testing, the State could not respond as to whether these items were in
existence. We conclude that substantial evidence supports the post-conviction court’s finding
that the Petitioner failed to demon-te criterion (2), that the evidence was still in existence
and in such a condition that DNA analysis could be conducted. Id. at *4. As in Devon M.
Crawford, the Petitioner’s failure to specify the evidence to be tested compels this Court to

conclude he has failed to satisfy Tennessee Code Annotated section § 40-30-304(2).

Lastly, the Petitioner failed to satisfy the requirement listed in Tennessee Code Annotgted
section §40-30-304(4). The Petitioner in the case at bar, summarily asserted in his petition

that “proper investigation of this case shall show the court that this petitioner is actually



innocent.” In Devon M. ~* “wford, this court cautioned that requirement (4), namely that the
application for analysis is made for the purpose of demonstrating innocence and not to
unreasonably delay the execution of sentence or administration of justice, “requires more than
a bare assertion that a petitioner is seeking to demonstrate his-innocence.” Id. As carlier
discussed, the Petitioner does not specify which evidence he seeks to have tested and how
testing this evidence would, in fact, demonstrate his innocence. He merely states that testing
would demonstrate his innocence. A bare assertion that testing would demonstrate innocence
without more is not sufficient to satisfy criterion (4) of this statute. Thus, this Court concludes

that the Petitioner failed to satisfy T.C.A. §40-30-304 (4).

Therefore, this Post-Conviction Court concludes that the Petitioner failed to satisfy the

requirements for DNA testing under T.C.A §40-30-304, (1), (2) and (4).

CONCLUSION
Petitioner-Covington has requested relief pursuant to Tennessee Code Annotated §40-30-301, et.
seq. Specifically, T.C.A. §40-30-304, provides that the petitioner shall have the burden of
satisfying each of the four requirements under said statute. The Petitioner failed to meet three of
the requirements under said statute. Further, this Court has considered all of the allegations raised
by the Petitioner. None have merit, as Petitioner has failed to cz__, his burden of proof. In
summary, the Petitioner bas failed to prove any claim which would warrant post-conviction relief

under the Constitutions of the United States or Tennessee or any other statutes,



IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that the Petition for Post-

Conviction Relief under the DNA Analysis Act of 2001 is hereby dénied without a hearing,

Entered this 12™ day of June, 2020.

Larry J. Wallace, Judge

Circuit Court, Div. II-23™ Judicial District
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IN THE CIRCUIT COURT FOR STEWART COUNTY, TENNESSEE

STATE OF TENNESSEE
AT DOVER COUNTY OF STEWART
Flled in Clroudt Court
Jagon L, Wollase, Clerk
Z  day.of

o
STATE OF TENNESSEE H“- L w M.
A DOCKET NO. 2014-CR-18
DANNY O. RAY CRIMINAL DIVISION

rTTTIRANDUM OPINION

Procedural History

On January 21, 2014, Defendant, Danny O. Ray, was indicted by the Stewart County

Grand Jury, in case number 2014-CR-18, of: Count 1; Driving Under the Influence (1 Offense).

On February 26, 2014, the Defendant filed a Motion to Dismiss Indictment which.-was later
construed by agrecinent fo be in the form' of a Motion to Suppress -arguing that the State did .not
have reasonable suspicion to stop the Defendant. On March 26, 2014, the Court heard the

Motion to Suppress. The Court’s ruling is filly set forth in this Memorandum and O pinion,

Windineg of Fact

Trooper Shawn Seay (hereinafler referred to as “Trooper Seay") is a Tennessee Highway
State Trooper that bhas been employed with the State of Tennessee for approximately 6 years, On
Janvary 26, 2013, at approximately 2:59 a.m., Trooper Seay was on patrol and observed
Defendant’s vehicle driving east (“northbound side”) on Highway 79 in Dover, Teanessee,
swerve off to the right of the white fog line and drive on the fog line, At which point, Trooper

Seay activated his patrol car camera. Subsequently, Defendant’s vehicle was observed by

Trooper Seay to be straddling the dotted white lines in between the eastbound fast and slow lanes



of travel, i.e., driving in both lanes of travel, Trooper Seay followed Defendant’s vehicle for

approximately a half mile and then initiated a traffic stop based on his observations. Defendant

was ultimately arrested for Driving Under the Influence,

Conclusions of Law

The Defendant has argued that there was ix.nsuf.ﬁcient reasonable suspicion for the State to
initiate a fraffic stop vpon him. In support thereof, the Defendant relied on the Fourth
Amendment of the U,S. Constitution and Article I, Section 7 of the Tennessee Constitution in
arguing that said provisions were violated with a warrantless seizure of the Defendant, The

Defendant cited severai Tennessee cases, including State v. Binette, 33 S.W,3d 215 (Tenn,

2000); Stale v. Page, 2008 Tenn. Crim, App. LEXIS 139; State v. Puckeit, 2003 Tenn. Crim.

App. LEX1S 593, as bearing upon the case at bar. In response, the State cited the case of State v.

Minchew, 2012 Tenn. Ctim. App. LEXIS 279.

Clearly, under both constitutions, a warrantless seizure is presumed to be unreasonable
and the resulting cvidence is subject to suppression unless the state can demonstrate that the
seizure was performed pursuant to one of the narrowly defined exceptions to the warrant
requirement, Bjnette, 33 S,W.3d at 218. Such an exception exists when a police officer makes

an investigatory stop based upon reasonable suspicion, supported by specific and articulable

facts, that a criminal offense has been or is about to be committed, ™ v, Ohio, 392 U.S. 1, 20-
21, 88 S.Ct, 1868, 20 L. Ed. 2d 889 (1968).

Moreover, the Tennessee Supreme Court hias ruled that once a police officer turns on the
blue lights of a vehicle, e police officer has initiated a traffic stop and has thus seized the subject

of the stop under the U,S, and Tennessee Constitutions, State v. Pulley, 863 S.W.2d 29, 30



(Tenn. 1993). Therefore, when Trooper Seay stopped the Defendant’s vehicle by turning on his
blue lights, he had to have reasonable suspicion, supported by specific and articulable facts, that
the Defendant had committed or was about to commit a crimingl offense in order for the stop to
be constitutionally valid. Furthermore, the U.S. Supreme Court has ruled that in making _

determinations as to whether a police officer’s reasonable suspicion is supported by specific and

articulable facts, a court must consider the totality of the circumstances, United States v. Cortez,

496 U.S. 325,330, 110 8. Ct. 2412, 110 L. Ed. 2d 301 (1950,

In reviewing the facts of the instant case to the relevant case law, this Court is persuaded

by Minchew, 2012 Tenn. Crim. App. LEXIS 279. The facts in the case at bar are closely aligned

to the facts in Minchew, In the instant case, Trooper Seay observed the Defendant swerve off to
the right of the white fog line and drive on said fog line. Additionally, Tro oper Seay watched as
Defendant siraddled the dotted white lines between the fast and slow lanes of travel. In effect,
Defendant was driving in both lanes of travel. Trooper Seay followed the Defendant for a half-
mile before initiating the traffic stop. In Minchew, the officer observed defendant’s vehicle
swerve info another lane, straddle the dotted lines between the lanes, swerve within its own lane

and touch the lines many times.
The case at bar is distinguishable from the cases of Pucketft, 2003 Tenn. Ctim, App.

LEXIS 593; Birette, 33 S, W.3d 215, 218 (Tenn. 2000)%; and Page, 2008 Tenn. Crim, App.

LEXIS 139. In Puckett, the Court of Criminal Appeals ruled there was insufficient reasonable

suspicion because the defendant did not drive erratically and stayed within the same lane of
travel. In Binette, the Court of Criminal Appeals tuled there was insufficient reasonable
suspicion because the defendant stayed within the sane lane of travel, In contrast, the Defendaat

in the case at bar straddied the dotted white lines driving in both lanes of travel (evidence was




also presented that the Defendant swerved off to the right of the white fog line and drove on the
fog line prior to the traffic stop). In Page, the Court of Criminal Appeals ruled there was
sufficient reasonable suspicion becanse the defendant drove unusually slow, weaved within his
lane of travel and crossed info an opposing lane of traffic. The Defendant in the instant case
argued that he never crossed into any opposing lane of traffic and therefore his Motion to
Suppress should be granted. However, the Defendant’s argument misses the point because his
actions of straddling the white dotted lines and driving in both lanes of travel created sufficient
danger warranting a traffic stop.

In summary, the Court finds that this is a close issue. However, based on the totality of
the circumstances, the Court finds there was sufficient reasonable suspicion to initiate a traffic

stop of the Defendant’s vehicle.

Cone™~*~-

Accordingly, the Court holds that the Defendant’s Motion to Suppress is hereby denied,

The case shall be set on the next docket to obtain a trial date

ENTERED this the 2nd day of May, 2014

A

LARRYA. WALLACE
CIRCUIT COURT JUDGE
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IN THE CIRCUIT COURT FOR DICKSON COUNTY, TENNESSEE

AT CBARLOTTE g Ep Mag 2] a0H

, 421
STATE OF TENNESSEE gﬁéﬁ?&ﬁ'ﬁ%&
vs. DOCKET NO. 2013-CR-234
EDWARD JOSEPH BENESCH, II CRIMINAL DIVISION

MTHANTANDUM NPIN N
PROCF™URA™ HISTORY

On April 24, 2013, Defendant, Edward Joseph Benesch, II, was indicted by the Dickson
County Grand Jury, in case number 2013-CR-234, of: Count 1: Felony Murder; Count 2: Felony
Murder; Count 3: Aggravated Child Abuse (Under 6); and Count 4: Aggravated Child Neglect
(Serious Bodily Injury).

On July 2, 2013, the Defendant filed a Motion to Suppress arguing that the State obtained
statements from the Defendant in violation of the Fifth and Fourteenth Amendments to the U.S.
Constitution and Article I, Section Nine of the Tennessee Constitution. On July 12, 2013, a hearing
was held and an Order was entered wherein the State and Defendant agreed that any statements
m;tde by the Defendant after he asserted his right to counsel were taken in violation of his
constitutional rights. On May 19, 2014, a hearing was held to clarify the previous Agreed Order
entered on July 12, 2013. After further review of the evidence, the State contended that the
Defendant’s statements made immediately after he requested an attorney and initiated by said
Defendant should be admissible until the detective interjected the Defendant’s dialogue with 2

question, The Defendant contended that said statements should be inadmissible because Defendant

requested an attorney. The Court’s ruling is fully set forth in this Memorandum Opinion.



FINDING® )T PACT

Detective Kelly Owen (hereinafter referred to as “Det. Owen”) is a Dickson City Police
Detective that has been employed with the city of Dickson, Tennessee. On March 7, 2013, Det.
Owen was on duty when he was dispatched to investigate a young child not breathing. According to
Det. Owen, the Defendant had dropped the child off with a relative of the child and left. The
Defendant was located and placed into custody and brought to the police station for questioning.
Det. Owen and TBI Agent Mikc Brecdlove interviewed said Defendant. Said intcrview was taped
by a video recording that was admitted into evidence as Exhibit 3 for purposes of this suppression
hearing (alsc a transcript of said recording was admitted into evidence as Exhibit 1 for purposes of
this suppression hearing). -

In addition, the Defendant was given his Miranda rights and executed a waiver (Exhibit 2
for purposes of this suppression hearing) on March 7, 2013, at 11:02 am. For the relevancy of the
suppression hearing, Agent Breedlove exited the interview room at 11:29 a.m., according to the
transcript time (Ex. 1). At that point, Det. Owen and Defendant engaged in conversation until 11:38
am. At 11:38 am,, transeript time, Defendant stated, “Talk to a lawyer man.” Det. Owen replied,
“Do what?” Defendant then stated, “I said I need to talk to a lawyer.. little girl is dead man, it’s my
fault...all my fault man...motherxooook fault...I wish I had been good, man, T was trying to keep
them safe. Being charged with murderlhg a kid...it’s like my baby man, it’s like mine, was so
close...she’s pregnant with my baby...I killed her kid, I killed her kid man, she’s pregnant with my
baby (Defendant. crying). I can’t believe she’s dead man, that’s crazy, that can’t be true,

man...when Brody called me and told me she was dead.” Det. Owen then asked a second question.




CONPTYISTANG AR AW

The Defendant has argued that the statements should be inadmissible because they were
obtained from the Defendant in violation of the Fifth and Fourteenth Amendments to the U.S.
Constitution and Article I, Section Nine of the Tennessee Constitution. In support thereof, the

Defendant cited State v. Huddleston, 924 S.W.2d 666 (Tenn. 1996) and Mirande ~ Arizona, 384

U.S. 436 (1966). Inresponse, the State cited the case of Davis v. U.S., 512 U.S. 452 (1994), as to
why the statements should be allowed into evidence.

Clearly, under Mirr~"~ once an individual requests an attorney, the interrogation must
cease until an attorney is present. But, the Miranda decision was later clarified with the decision in

Efwrards v. Arizona, 451 U.S. 477 (1981). In Edwards, the U.S. Supreme Court held that once a

defendant expresses a desire to deal with the police only through an attorney, he’s not subject to any
further interrogation by the authorities until counsel has been provided unless the Defendant

initiates further communication with the police. In State v, Claybrook, 736 S.W.2d 95 (1987), the

Tennessee Supreme Court held that where the defendant injtiated the discussion and “bubbled
forth” statements, such statements were admissible irrespective of whether the defendant had
requested an attormey.

Similarly, in State v. Thompson, 768 8.W.2d 239 (1999), the Tennessee Supreme Court held
statements were admissible where defendant had initiated subsequent conversations with police
even though defendant had requested an attorney. Moreover, in State v. Bates, 804 5.W.2d 868
(Tenn. 1991), the Supreme Court of Tennessee held that the subsequent confession of a defendant

was admissible where the defendant initiated the conversation. To be sure, the case of State v.

Saylor, 117 S.W.3d 239 (Tenn. 2003), is persuasive on the case at bar. In Saylor, the Tennessee
Supreme Court held that the proper standard for a request for counsel is the same under the U.S. and

Tennessee Constitutions. Specifically, the defendant must articulate his desire to have an attorney



present very clearly where a reasonable police officer would understand the request to be one for an
attorney. Otherwise, according to Saylor, the police may continue questioning so long as the
statements of the defendant are equivocal requests for an attomey.

In the case at bar, the Defendant initially made a weak attempt to request an attorney, when
he stated, “Talk to a lawyer man.” For clarification, Det. Owen stated, “Do what?” The Defendant
then made a clear attorney request by stating, “I said I need to talk to a lawyer...” and then the
Defendant began the unsolicited narrative. The case of Kuhlmann v. Wilson, 477 U.S. 436 (1986),
is close on point to the case at bar as it relates to the specific issue of Incriminating statements. In

Kuhlmann, the U.S. Supreme Court held that the defendant must demonstrate that the police or their

informant took some action beyond merely listening that was designed to deliberately elicit
incriminating remarks. Such has not been demonstrated in the case herein. Indeed, the Defendant
went on an unsolicited narrative after he clearly requested an attorney.

In addition, the Court must look at the totality of the circumstances that surround the giving

of the statement to determine its vohmtariness. (Haynes v. State of W;dSh., 373 U.S. 503 (1963)).

The factors a court looks to in determining the voluntariness of the statements of the accused are:
age, education, intelligence, prior experience with the police, the repeated and prolonged nature of
the questioning, actual or threatened physical abuse upon the accused, the length of the detention
before a statement was given, lack of any advice given to the accused regarding constitutional
rights, unnecessary delay in bringing the acpﬁsed before a magistrate, whether the accused was

injured, intoxicated, drugged or in ill health when the statement was given and whether the accused

was deprived of food, sleep, or medical attention. (State v. Climer, 400 S.W.3d 537 (Tenn. 2013)).

Applying these factors to the instant case and weighing the totality of the circumstances, the Court
finds the Defendant’s statements were voluntary. Specifically, the Defendant has a significant

criminal record and is familiar with the criminal justice system. He was 26 years old at the time of



the interview. The detention of the Defendant during which a statement was given lasted no more
than three hours. There was no evidence of any actual or threatened abuse upon the Defendant. The
Defendant was advised of his constitutional rights and signed a wai?er (Exhibit 2). According to
Det. Owen’s testimony and the Court observing Exhibit 3, the Defendant was not intoxicated. The
Defendant did appear to be emotionally distraught, but declined the offering of medical assistance

several times, The Court finds that all of the applicable aforementioned factors weigh in favor of

voluntariness.

Lastly, the Defendant cited State v. Huddleston. 924 S.W.2d 666 (Tenn. 1996) in his

Motion. The case at bar is distinguishable from Huddleston. In Huddleston, the Tennessee
Supreme Court ruled that once an attorney request is made that the police must cease questioning
until counsel is present. As previously mentioned, the Defendant in the case herein, made an
equivocal attorney request which was made clear by Det. Owen’s clarifying question. At which
point, the Defendant iniﬁated his own narrative and “bubbled forth” the statements. Therefore,

Huddleston is inapplicable.

CONCT ""SION

Based on the foregoing, the Court holds that the Motion to Sﬁppress is denied as to this
limited issue in Exhibit 1, Page 7, Paragraph No. 6 (11:38 a.m.). The entire paragraph at issue 1s
hereby ruled admissible except for the statements that came after Det. Owen asked the second
question “Who called you?” That question and the remaining statements of Defendant are hereby
excluded.

ALL OF THE FOREGOING IS AN ORDER OF THIS COURT

ENTERED this the 2 | day of May, 2014

/

LARRY Y WALLACE \_/

CIRCUIT COURT JUDGE




(FRTIEICATE A% SERVICE
I hereby certify that a true and exact copy of the foregoing document was sent via fax or

email to Olin Baker, Attomey for the Defendant, and Carey Thompson, Assistant District Attorney

(General, on this zqﬂ‘ day of May, 2014.

Di\m MLBJ

CLERK - BERUTY.CLERK
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CHAPTER NO. 785
HOUSE BILL NO. 3142

By Representative Hargrove

Substituted for: Senate Bill No. 3225

By Senator Kyle

AN ACT to amend Tennessee Code Annotated, Title 9, Chapter &, Part 3, and Sections 0-8-111, 9-8-
402(a), 9-8-402(b), 9-8-403, 12-3-214(d),12-4-109(a)(1)(B)(viii), 29-13-106(e), 29-13-108, and 29-
13-109, relative to the Tennessee Claims Commission; and to amend Tennessee Code Annotated,
Title 40, Chapter 38, Part 1, relative to communicating monetary resources to victims of crime.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:

SECTION 1. Tennessee Code Annotated, Section 9-8-111, is amended by adding the following as a
new subsection (d) and by redesignating the existing subsections accordingly:

(d) In cases where the loss, damage or destruction is to a motor vehicle and the employee does not
have the benefit of insurance coverage for the motor vehicle, the employee shall not be compensated
by the state in an amount in excess of five hundred dollars ($500).

SECTION 2. Tennessee Code Annotated, Section 9-8-307(2)(1), is amended by deleting the following
in its entirety: '

The commission or each commissioner sitting individually has exclusive jurisdiction to determine all
monetary claims against the state falling within one (1) or more of the following categories:

and by substituting instead the following:

The commission or each commissioner sitting individually has exclusive jurisdiction to determine all
monetary claims against the state based on the acts or omissions of state employees, as such term is
defined in O 8-42-101(3), falling within one (1) or more of the following categories:

SECTION 3. Tennessee Code Annotated, Section 9-8-307(a)(1)(A), is amended by deleting the
subdivision in its entirety and by substituting instead the following:

(A) The negligent operation or maintenance of any motor vehicle or any other land, air, or sea
conveyance. In addition, the state may be held liable pursuant to this subdivision for the negligent
operation of state owned motor vehicles or other conveyances by persons who are not state employees
provided such persons operated the vehicle or other conveyance with the permission of a state
employee;

SECTION 4. Tennessee Code Annotated, Section 9-8-307(a)(1), is amended by adding the following
new subdivision at the end thereof:

(V) Unconstitutional taking of private property, as defined in 0 12-1-202, including intentional state
governmental action resulting in a taking other than the taking of real property and real property rights
for the state's system of highways or the state's system of interstate highways;
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SECTION 5. Tennessee Code Annotated, Section 9-8-307(a)(2)(A), is amended by deleting the same
in its entirety and by substituting instead the following:

(A) The issuance, denial, suspension or revocation of, or by the failure or refusal to issue, deny,
suspend or revoke, any permit, license, certificate, approval, order or similar authorization, except as
provided for in subdivision (a)(1)(V);

SECTION 6. Tennessee Code Annotated, Section 9-8-307(2)(1)}(D), is amended by deleting the same
in its entirety and by substituting instead the following:

(D) Legal or medical malpractice by a state employee, provided the state employee has a
professional/client relationship with the claimant;

SECTION 7. Tenmessee Code Annotated, Section 9-8-307(a)(1)(N), is amended by deleting the same
in jts entirety and by substituting instead the following:

(N) Negligent deprivation of statutory rights created under Tennessee law, except for actions arising
out of claims over which the civil service commission has jurisdiction. The claimant must prove under
this subdivision that the legislature expressly conferred a private right of action in favor of the
claimant against the state for the state's violation of the particular statute's provisions;

SECTION 8. Tennessee Code Anmnotated, Section 12-3-214(d), is amended by deleting the words "or
constitutional rights" and by substituting instead the words and figures "rights pursuant to 0 9-8-307
(a)(1)(N)".

SECTION 9. Tennessee Code Annotated, Section 12-4-109(a)(1)(B)(viii), is amended by deleting the
words and figures "or constitutional rights" and by substituting instead the words and figures "rights
under 00 9-8-307(2)(1)(N)".

SECTION 10. Tennessee Code Annotated, Section 9-8-403, is amended by adding the following as a
new, appropriately designated subsection:

() If a claimant appeals the decision of a commissioner pursuant to O 9-8-403(a)(1), the claimant
shall, in addition to complying with all other requirements for perfecting an appeal, notify the clerk of
the commission by filing the notice of appeal with the clerk. The notice shal] be accompanied by a
cotporate surety bond payable to the State of Tennessee in an amount determined by the clerk to be
sufficient to defray the cost of preparing the transcript. The bond shall be conditioned to pay the
charge for services of the Court Reporter in preparing the transcript of the evidence introduced at the
hearing before the commission. In the event the claimant does not obtain the relief prayed in the
claimant's appeal, the cost of preparing the transcript shall be taxed against the claimant and shall be
paid by the claimant or the surety on the bond filed with the commission.

SECTION 11. Tennessee Code Annotated, Section 9-8-403(a)(1), is amended by deleting the fourth
sentence thereof in its entirety. - _

SECTION 12. Tennessee Code Annotated, Section 9-8-403(a)(2), is amended by deleting the same in
its entirety and by substituting instead the following:

(2) A small claims docket consisting of claims satisfying the monetary limit applicable to the General

Sessions Court of Davidson Couaty. No Court Reporter shall be utilized nor any record made of these
proceedings. These proceedings shall be conducted pursuant to rules and regulations promulgated by
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the commission. If a claimant consents to having the claimant's claim proceed upon affidavits filed
with the commission without a hearing, the state shall be deemed to have waived a hearing on the
claim unless the state requests a hearing within sixty (60) days after the claim is filed with, or
transferred to, the commission. No appeal may be taken from a commissioner's decision regarding
claims appearing on the small ¢laims docket.

SECTION 13. Tennessee Code Annotated, Section 9-8-403(i), is amended by deleting the same in its
entirety and by substituting instead the following:

(1) Commissioners shall provide findings of facts and conclusions of law on the disposition of all
claims on the regular docket. Except as provided in 0 29-13-109, an order disposing of a claim on the
small claims docket need not include findings of fact and conclusions of law unless requested by a
party. The commisgsion is encouraged fo make oral decisions immediately after a hearing on any claim
if the commission finds that further deliberation is unnecessary. If a claim is disposed of by an oral
ruling, counsel for the prevailing party shall prepare and submit an appropriate order reflecting such
ruling. Such order shall include proposed findings of fact and conclusions of law if the claim was
heard on the regular docket or if a party requested such findings and conclusions in a hearing on the
small docket. Any orders prepared by counsel for the prevailing party shall be submitted to the
adverse party for approval.

SECTION 14. Tennessee Code Annotated, Section 9-8-403, is amended by adding the following as a
new, appropriately designated subsection:

() In the discretion of the claims commission and by agreement of the parties, all or part of a hearing
may be conducted by electronic means.

SECTION 15. Tennessee Code Annotated, Section 9-8-308(a), is amended by deleting all sentences
after the first sentence thereof and by substituting instead the following:

The tax shall be collected by the administrative clerk of the claims commission, and all funds
collected by the clerk shall be paid over to the appropriate fund, as shall be determined by the State
Treasurer. Claims automatically transferred to the claims commission by the Division of Claims
Administration pursuant to O 9-8-402(c) due to a failure to honor or deny the claim during the ninety-
day settlement period shall not be subject to the privilege tax established by this section.
Notwithstanding any limit on the amount which may be awarded to a claimant, the commissioner or
the reviewing court shall have the discretion to order that the privilege tax paid pursuant to this
section be refunded to a claimant whose claim is determined to be meritorious.

SECTION 16. Tennessee Code Annotated, Section 9-8-402(a), is amended by deleting the first
sentence thereof in its entirety and by substituting instead the following:

The clamant must give written notice of the claimant's claim to the Division of Claims
Administration as a condition precedent to recovery except claims for recovery of taxes shall be filed
directly with the administrative clerk of the claims commission.

SECTION 17. Tennessee Code Annotated, Section 9-8-402(b), is amended by deleting the same in its
entirety and by substituting instead the following:

{(b) The clam is barred unless the notice is given within the time provided by statutes of limitations
applicable by the courts for similar occurrences from which the claim arises. The filing of the notice
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by the claimant tolls all statutes of limitation as to other persons potentially liable to the claimant due
to the occurrence from which the claim before the commission arises. The applicable statute of
limitations for the recovery of taxes shall continue to be six (6) months after the payment of the taxes
under protest. For workers' compensation purposes, when voluntary payments of compensation or
medical expenses have been paid by the division of claims administration or the administrator of the
state's workers' compensation program, a claim to recover any unpaid or further workers'
compensation benefits must be instituted in the claims commission within the one-year period
prescribed in O 50-6-203, except in those cases provided for by O 50-6-230 or by O 7-51-201.
Absent prior written consent of the commission, it is mandatory that any claim filed with the claims
commission upon which no action is taken by the claimant to advance the case to disposition within
any one (1) year period of time be dismissed with prejudice.

SECTION 18. Temnessee Code Annotated, Section 9-8-307(2)(1)(I), is amended by deleting the
semicolon *;" which appears immediately after the word "structures” and by substituting instead a
comma ",",

SECTION 19. Tennessee Code Annotated, Section 29-13-106(e), is amended by deleting the first and
second sentences thereof and by substituting instead the following:

No compensation shall be awarded on account of the same criminal act in an amount in excess of
eight thousand dollars ($8,000), except as provided in subsection (h). All awards granted under
subsection (a) shall be aggregated in determining this amount.

SECTION 20. Tennessee Code Annotated, Section 29-13-108(c), is amended by deleting the third and
fourth sentences thereof and by substituting instead the following:

If a prosecution is pending or imminent for an offense arising out of the crime upon which the claim
is based, the division or commission, whichever is applicable, shall suspend all action on the claim
upon application of either the District Attorney General or the alleged offender. In such event, the
District Attorney General shall notify the division or commission, whichever is applicable, within ten
(10) days after completion of any such prosecution. Proceedings may further be suspended in the
interest of justice if a civil action arising from such offense is pending or imminent. The division or
commission, whichever is applicable, shall notify the claimant of any suspension under this
subsection. A District Attomey General who fails to supply the division with the report required in
subsection (d) of this section within one hundred cighty (180) days of the division's receipt of the
claim shall be deemed to have waived the right to apply for a suspension under this section, unless
good cause is shown for such failure.

SECTION 21. Tennessee Code Annotated, Section 29-13-108(d), is amended by deleting the first
sentence thereof in its entirety and by substituting instead the following:

Unless the claim is suspended under subsection (c), the division shall investigate every claim for
compensation and shall make every effort to honor or deny each claim within ninety (90) days of
receipt of the claim.

SECTION 22. Tennessee Code Amnotated, Section 29-13-108(d), is further amended by deleting the
next to the last sentence thereof, which reads as follows:

The division is authorized to transfer any claim filed under this chapter to the commission prior to the
expiration of the ninety (90) day settlement period.
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and by substituting instead the following:

Unless the claim is suspended under subsection (c), the division is authorized to transfer any claim
filed under this chapter to the commission prior to the expiration of the ninety (90) day settlement
period.

SECTION 23. Tennessee Code Amnotated, Section 29-13-108(e)(1), is amended by deleting the first
sentence thereof in its entirety and by substituting instead the following:

Upon filing or transferring a claim for compensation to the commission, the claim shall be considered,
determined and subject to appeal in the manner set forth in [J 9-8-403 for other decisions of the
commission. If a claimant consents to having the claimant's claim proceed upon affidavits filed with
the commission without a hearing, the state shall be deemed to have waived a hearing on the claim
unless the District Attorney General requests a hearing within sixty (60) days after the claim is filed
with, or transferred to, the claims commission.

SECTION 24, Tennessee Code Annotated, Section 29-13-108(e)(1), is further amended by adding the
following new sentence at the end thereof:

Notwithstanding any other law to the contrary, if the District Attorney General attends the proceeding,
the District Attorney General may present into evidence any police or offense reports and any other
reports generated through the District Attorney General's investigation of the claim.

SECTION 25. Tennessee Code Annotated, Section 29-13-108, is amended by adding the following
new subsections (g) and (h), and by redesignating the existing subsections accordingly:

(8) Notwithstanding any other law to the contrary, if the division denies a claim on the basis that the
claimant does not meet the eligibility requirements for compensation under this part and the claimant
appeals the denial to the commission, or if the division transfers the claim to the commission as a
result of its inability to honor or deny the claim within the ninety (90) day settlement period, the
commission shall consider the claim for the sole purpose of determining whether the claimant meets
such eligibility requirements. Such an eligibility requirement may include a determination as to
whether the claimant has shown good cause for failing to file the claim within the one (1) year period
as prescribed in subsection (a) of this section. Such an eligibility requirement may include a
determination as to whether the claimant has shown good cause for failing to file the claim. If the
commission determines the claimant meets the eligibility requirements to receive compensation under
this part, the commission shall enter an appropriate order reflecting such determination and remand
the claim to the division of claims administration for the purpose of determining the amount of
compensation to which the claimant is entitled and the manner in which such compensation shall be
paid pursuant to O 29-13-111. Such order shall include the findings of fact enumerated in
subdivisions (b)(2)(A)-(H) of O 29-13-109 and in subdivisions (b)(2)(L)-(Q) of O 29-13-109.

(b) Notwithstanding O 9-8-406 or any provision of this part to the contrary, the Department of
Treasury may, at its sole discretion, submit a report to the commission which explains the
department's action on the claim. Any such report shall be filed within the time allowed for the filing
of a responsive brief by a party. The department shall serve copies of the report upon the claimant and
the District Attorney General. Any such report shall be considered by the commission without oral
argument by the department.
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SECTION 26. Tennessee Code Annotated, Section 29-13-108, is further amended by deleting the first
sentence of the present subsection (g) and by substituting instead the following:

The commission shall attach to its decision al documentation presented in support of a claim for
which compensation is awarded, as well as an executed subro gation agreement.

SECTION 27. Tennessee Code Annotated, Section 29-13-109(b)(1), is amended by deleting the same
in its entirety and by substituting instead the following:

(b)(1) All decisions granting an award under this chapter shall be in writing and shall set forth the
findings of fact and the decision whether compensation is due under this chapter.

SECTION 28. Tennessee Code Annotated, Section 29-13-109(b)(2), is amended by deleting the first
sentence thereof in its entirety and by substituting instead the following:

(2) Except as provided in O 29-13-108(g), the findings of fact shall include, but not be limited to,
those enumerated in this subdivision.

SECTION 29. Tennessee Code Annotated, Section 29-13-109(f ), is amended by deleting the last
sentence thereof in its entirety and by substituting instead the following:

Awards may be amended under the provision of [J 29-13-108(j) in furtherance of this policy.

SECTION 30. Tennessee Code Annotated, Title 40, Chapter 38, Part 1, is amended by adding the
following as a new, appropriately designated section:

40-38-1_. The office of the District Attomey General shall notify in writing each victim of a violent
crime who may be eligible for compensation under the Criminal Injuries Compensation Act of the
methods by which the vicim may obtain such compensation. The written notice shall be substantially
in the form and content as prescribed by the State Treasurer. In cases involving the death of such a
victim, the notification shall be given to the closest relative to the deceased victim. For purposes of
this section, "closest relative” shall have the same meaning as that given in 0 34-11-101 (3).

SECTION 31. Tennessee Code Annotated, Section 9-8-3 07(i), is amended by deleting that subsection
in its entirety and substituting instead the following:

(D(1) Claims that were timely filed against state employees with a Court of Competent Jurisdiction
and that fall within the jurisdiction of the claims commission found in subsection (a)(1)(A) shall be
dismissed as to the state employees and transferred to the Division of Claims Administration to
proceed as a claim against the state provided that the state employees alleged to have acted
negligently were, at the time of the incident giving rise to the claim, operating a private motor vehicle
within the scope of the employees' office or employment, and the employees' action or inaction was
not willful, malicious, criminal or done for personal gain. When a motion for transfer is made the
court shall require that notice be given the Attorney General and the state shall be permitted to
intervene and respond to the motion. Upon such transfer, the claim shall be considered timely filed
with the Division of Claims Administration and the claims commission. Such transfer shall be
effected upon an order of dismissal and transfer from the court. Any such transfer must be made
within one (1) year of the filing of the original complaint with the court or the passage of this act,
whichever is Jater. Such claims shall be considered by the Division of Claims Administration and the
claims commission, as provided by law. This subsection shall be effective for causes of action arising
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on or after July 1, 1995, pending at the time of passage of this act and causes of action arising on or
after the effective date of this act.

(2) Claims which are transferred to the Division of Claims Administration pursuant to this subdivision
shall be investigated by the Division of Claims Administration, acted upon or transferred by the
division, and acted upon by the claims commission pursuant to the same statutory requirements and
procedures as apply to claims originally filed with the Division of Claims Administration.

SECTION 32. Tennessee Code Annotated, Section 9-8-307(i), is amended by deleting that subsection
in its entirety and by substituting instead the following:

(1)(1) Claimms that were timely filed against state employees with a court of competent jurisdiction and
that fall within the jurisdiction of the claims commission found in subsection (a)(1)(A) shall be
dismissed as to the state employees and transferred to the Division of Claims Administration to
proceed as a claim against the state provided that the state employees alleged to have acted
negligently were, at the time of the incident giving rise to the claim, operating a private motor vehicle
within the scope of the employees' office or employment, and the employees' action or inaction was
not willful, malicious, criminal or done for personal gain. When a motion for transfer is made, the
court shall require that notice be given to the Attorney General and the state shall be permitted to
intervene and respond to the motion. Upon such transfer, the claim shall be considered timely filed
with the Division of Claims Administration and the claims commission. Such transfer shall be
effected upon an order of dismissal and transfer from the court. Any such transfer must be made
within one (1) year of the filing of the original complaint with the court or the passage of this act,
whichever is later. Such claims shall be considered by the Division of Claims Administration and the
claims comunission, as provided by law. This subsection shall be effective for causes of action arising
on or after July 1, 1995, pending at the time of passage of this act and causes of action arising on or
after the effective date of this act.

(2) Claims which are transferred to the Division of Claims Administration pursuant to this subdivision
shall be investigated by the Division of Claims Administration, acted upon or transferred by the
division, and acted upon by the claims commission pursuart to the same statutory requirements and
procedures as apply to claims originally filed with the Division of Claims Administration.

SECTION 33. If any provision of this act or the application thereof to any person or circumstance is
held invalid, such invalidity shall not affect other provisions or applications of the act which can be
given effect without the invalid provision or application, and to that end the provisions of this act are
declared to be severable.

SECTION 34. This act shall take effect upon becoming & law, the public welfare requiring it.
PASSED: April 9, 1998

APPROVED this 22nd day of April 1998
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