
1  T h e  o n l y  p a r t s  o f  t h e  o p i n i o n  i n  Darden v. Wainwright,  4 7 7  U . S .  1 6 8 ,  1 7 1 ,  1 8 3  n . 1 3 ,
2 4 6 4 ,  2 4 6 7 ,  2 4 7 2  n . 1 3 ,  9 1  L . E d . 2 d  1 4 4  ( 1 9 8 6 ) ,  t h a t  e v e n  s p e a k  t o  t h i s  i s s u e  i n v o l v e  o n l y  t h e
C o u r t ’ s  r e f e r e n c e  t o  t h e  p r o c e d u r a l  h i s t o r y  o f  t h e  c a s e ,  w h i c h  a t  o n e  p o i n t  i n c l u d e d  a  s e c o n d
r e h e a r i n g  en banc b y  t h e  E l e v e n t h  C i r c u i t  C o u r t  o f  A p p e a l s .  T h e  E l e v e n t h  C i r c u i t ’ s  o w n  r u l i n g ,
h o w e v e r ,  r e f l e c t s  t h a t  t h i s  r e h e a r i n g  w a s  o r d e r e d  o n  t h e  c o u r t ’ s  o w n  m o t i o n .  See Darden v.
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REPLY TO RESPONSE TO MOTION
TO RESET EXECUTION DATE

Nearly a year ago, the petitioner, Philip Ray Workman, asked this Court to refrain from

setting an execution date, citing his right to file a petition for rehearing of the United States

Supreme Court’s denial of certiorari in his federal habeas corpus case.  Workman now asks this

Court to again refrain from setting an execution date, citing a petition he has filed with the

United States Court of Appeals for the Sixth Circuit for rehearing en banc of its September 5,

2000, en banc decision denying his motion to reopen his federal habeas corpus case.  This time,

however, Workman has no such remedy available to him.  Neither the Federal Rules of Appellate

Procedure nor the Sixth Circuit Rules makes any provision for filing a second petition to rehear

en banc a decision rendered upon rehearing en banc, and Workman cites to no such rule in his

filing with the Sixth Circuit.  The 1986 United States Supreme Court case on which he relies

fails to support the proposition that he has such a remedy.1



Wainwright,  7 1 5  F . 2 d  5 0 2  ( 1 1 th C i r .  1 9 8 3 ) .

2  B o t h  o p i n i o n s  o f  t h e  S i x t h  C i r c u i t  a g r e e d  t h a t ,  b e c a u s e  t h e  m o t i o n  a l l e g e d  a  f r a u d  o n
t h e  c o u r t ,  2 8  U . S . C .  § 2 2 4 4  d i d  n o t  p r e c l u d e  t h e i r  c o n s i d e r a t i o n  o f  t h e  m o t i o n .  

3  Cf. Hawaii Housing Authority v. Midkiff, supra,  4 6 3  U . S .  a t  1 3 2 4  ( C o u r t  n o t  p r e p a r e d
t o  s a y  t h a t  t h e  c i r c u i t  c o u r t  a b u s e d  i t s  p o w e r  i n  r e c a l l i n g  i t s  m a n d a t e ) .
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As for Workman’s assertion that he “will have an opportunity to seek a writ of certiorari

from the United States Supreme Court,” jurisdiction does not lie for the Court to entertain such a

petition from the Sixth Circuit’s denial of a motion to reopen a habeas corpus case.  First, the

Sixth Circuit’s order provides that its 1998 affirmance of the denial of Workman’s petition for

writ of habeas corpus shall remain in effect.  Certiorari review of this decision, of course, has

already been sought and denied by the Supreme Court. Workman v. Bell , 120 S.Ct. 264 (1999). 

Workman’s request for rehearing thereof has also been denied. Workman v. Bell , 120 S.Ct. 573

(1999).

Second, and as both opinions issued by the Sixth Circuit indicate, Workman’s motion to

reopen amounted to a motion to recall the Court of Appeals’ mandate.  Federal courts of appeal

have an inherent power to recall their mandates, and the exercise of such power is subject to

review only for abuse of discretion. Calderon v. Thompson, 523 U.S. 538, 550, 118 S.Ct. 1489,

1497, 140 L.Ed.2d 728 (1998), citing Hawaii Housing Authority v. Midkiff, 463 U.S. 132, 1324,

104 S.Ct. 7, 8-9, 77 L.Ed.2d 1426 (1983)(Rehnquist, J., in chambers).2  This power, though, is

one of last resort — to be held in reserve against grave, unforeseen contingencies and to be

exercised only in extraordinary circumstances. Calderon v. Thompson, supra, 523 U.S. at 550. 

Here, there is, quite simply, nothing for the United States Supreme Court to review.  Because the

Sixth Circuit has declined to exercise its inherent power, there can be no abuse thereof.3  While
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Workman cites numerous cases for the proposition that certiorari review should be expected,

none of them involved review of a court of appeals’ decision on a motion to recall its own

mandate.  

Lastly, Workman asserts that he will need time to adequately prepare for a clemency

hearing.  He fails to remind this Court, however, that 1) he previously filed an application for

executive clemency, only to withdraw it the day before a scheduled hearing thereon; and 2) he

later participated in a clemency hearing that was conducted before a representative of the

Governor of Tennessee on April 3, 2000.  Furthermore, he has not represented that he has, or

will, file another application for clemency.  His related contention that any clemency hearing

must await the conclusion of judicial proceedings tends to beg the question.  Workman may not

file, or purport to file, meritless pleadings and then be heard to complain that judicial process has

not been exhausted.

Eighteen and one-half years ago, Philip Ray Workman was tried, convicted and

sentenced.  The federal courts are obligated to recognize and protect a state’s interest in enforcing

its own final judgments, see Calderon v. Thompson, supra, 523 U.S. at 551, 556, particularly

when a federal court of appeals issues its mandate denying habeas relief.  But it is axiomatic that

the State itself assert and protect that same interest.  Workman has provided this Court with no

good reason to defer to the federal courts at this late stage.  A date for execution of his lawful

sentence should be promptly reset.

Respectfully submitted,



4

____________________________
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Attorney General & Reporter
B.P.R. No. 6285

____________________________
MICHAEL E. MOORE
Solicitor General
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____________________________
JOSEPH F. WHALEN
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425 Fifth Avenue North
Nashville, Tennessee 37243
(615) 532-7361
B.P.R. No. 19919

CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing, with attachments, was served

on the defendant by delivering a copy of same, in-hand, to Christopher M. Minton, Esq., 460

James Robertson Parkway, Second Floor, Nashville, Tennessee, 37243, on this the 18th day of
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September, 2000.

________________________________
JOSEPH F. WHALEN
Assistant Attorney General
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AFFIDAVIT

I, Joseph F. Whalen, Assistant Attorney General, do hereby swear and affirm that the

facts contained in the attached Reply to Response to Motion to Reset Execution Date are true and

accurate to the best of my knowledge and belief.

________________________________
JOSEPH F. WHALEN
Assistant Attorney General

Sworn to and subscribed before me



this ______ day of September, 2000.

_________________________________
NOTARY PUBLIC

My Commission Expires ____________

    


