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OPINION

[Deleted: Summary of Facts]

[Deleted: |. Motion to Suppress|

1. Voir Direof theVenire
A. Use of Religious Tests

Prior to trial, the Appellant filed a motion requesting that the court prohibit the use of
“religioustests’ during jury selection. He argued that the removal for cause of prospective jurors
who oppose the imposition of the death penalty because of “sincerely held” religious, moral or
philosophical beliefsviolatesArticlel, section 6 of the Tennessee Constitution. Hefurther asserted
that the question, “whether the juror’s ‘sincerely held’ religious, moral, or philosophica beliefs
would preclude them from following their oath asjurors,” violates Articlel, sections 3, 4, 6, 8, and
17 and Article X1, section 8 of the Tennessee Constitution. Indeed, the Appellant argued that the
only inquiry which isconstitutionally permissible when a prospective juror expresses an opposition
to the death penalty upon religious, moral or philosophical grounds is that of determining whether

the belief issincerdy held. The trid court denied the Appellant’s motion. The Appellant now
contends that this denial was error.

A person otherwise competent may not be disqualified as a juror because of his or her
religious beliefs. 1n other words, no religious test shall be put forth to the person. Religious tests
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probereligiousbeliefs. See Wolf v. Sundquist, 955 SW.2d 626, 631 (Tenn. App.), perm. to appeal
denied, (Tenn. 1997) (citing Torcaso v. Watkins, 367 U.S. 488, 494, 81 S. Ct. 1680, 1683 (1961);
Patty v. McDaniel, 547 S.W.2d 897, 908 (Tenn. 1977), rev’ d on other grounds, 435 U.S. 618, 98 S.
Ct. 1322 (1978)). For example, aperson may not be excluded from jury service because of their lack
of belief in a Supreme Being nor may a judge coerce a prospective juror to take an oath which
includes areference to God where the prospectivejuror isan atheist. Seegeneraly 47Am. JUr. 2d,
Jury 8 177 (1995). However, the exclusion by atrial court of prospective jurors because of their
moral or religious-based reluctance toimpose thedeath penalty isnot error. Inthisregard, potential
jurors are removed for cause not because of their religious opinion or affiliation but because the
jurorsare unabletoview the proceedingsimpartially and perform their dutiesin accordance withthe
juror’soath. Seegenerally Statev. Jones, 789 S.W.2d 545, 547 (Tenn.), cert. denied, 498 U.S. 908,
111 S. Ct. 280 (1990); Statev. Bobo, 727 S.\W.2d 945, 949 (Tenn.), cert. denied, 484 U.S. 872, 108
S. Ct. 204 (1987). The Court of Appeals, in Wolf v. Sundquist, reaffirmed this principle, stating:

It is now settled that a criminal defendant’ s constitutional rights are not violated by
excusing prospective jurors for cause when their personal beliefs concerning the
death penalty would prevent or substantially impair their performanceas ajuror in
accordance with their instructions and their oath.

Wolf v. Sundquid, 955 S.W.2d at 629 (citing Wainwright v. Witt, 469 U.S. 412, 424, 105 S. Ct. 844,
852 (1985); Adamsv. Texas, 448 U.S. 38, 45, 100 S. Ct. 2521, 2526 (1980); State v. Hutchinson,
898 SW.2d 161, 167 (Tenn. 1994), cert. denied, 516 U.S. 846, 116 S. Ct. 137 (1995); Statev. Alley,
776 S.W.2d 506, 518 (Tenn. 1989), cert. denied, 493 U.S. 1036, 110 S. Ct. 758 (1990)). The court
further held that questioning jurorsconcerning their religious beliefswith regard to the death penalty
does not amount to areligioustest.! Wolf v. Sundguist, 955 SW.2d at 631. In sum, the court held
that the exclusion of jurors who because of their religious beliefs cannot apply the law to the facts
of aparticular caseisnot error.? Wolf v. Sundquist, 955 SW.2d at 633. Thisissueiswithout merit.

B. Other Issues Concerning Voir Dire
The Appellant raises additional issuesregardingthetrial court’ sdirection of voir direwithin
thejury selection processin hiscase. Specifically, the Appellant contendsthat the court improperly
limited the Appdlant’s ability to learn about potential jurors attitudes toward menta health
evidence, improperly questioned jurors concerning opinionsabout thedeath penalty, andimproperly
commented that the court expected the Appellant to be found guilty. The State asserts that the
Appellant has waived any challenge related to jury composition based upon his failure to exhaust

1L ike the State, we are strained to find logic behind the Appellant’ s assertion that the only appropriate inquiry
iswhether areligious belief is “sincerely held.” Accordingly, we find it unnecessary to address this complaint.

2The Appellant recognizes the Court of Appeals’ decision in Wolf v. Sundquist as dispositive of this issue.
Notwithstanding, he assertsthat “Wolf isincorrectly decided.” Asthe State acknowledges, the Appellant fails to offer
any argument for his position. We agree with the Court of Appeals’ rationale in Wolf. Accordingly, we reject the
Appellant’s contention that the court’s decision is flawed.
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all peremptory challenges. Withregard to challengesto specific jurors® we agreethat the A ppel lant
has waived any challenge on appeal. See generaly State v. Howell, 868 S.W.2d 238, 248 (Tenn.
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 1339 (1994); Statev. Middlebrooks, 840 S.W.2d 317,
329 (Tenn. 1992); Statev. Teel, 793 SW.2d 236, 247 (Tenn.), cert. denied, 498 U.S. 1007, 111 S.
Ct. 571 (1990). It is only where a defendant exhausts all of his peremptory challenges and is
thereafter forced to accept anincompetent juror can acomplaint about thejury sel ection processhave
merit. State v. Coury, 697 S.W.2d 373, 379 (Tenn. Crim. App. 1985) (citing Halev. State, 198
Tenn. 461, 281 SW.2d 51 (1955); McCook v. State, 555 SW.2d 411, 413 (Tenn. Crim. App.
1977)). Further, the record shows that the jury that heard the case was fair and impartid. Thereis
nothing in the record to show that any prejudice resulted to the Appellant by the manner of the
selection process utilized. Accordingly, wefind no error. However, because of the manner inwhich
the remaining challenges are phrased, we choose to address the challenges on their merits.

1. Limitation of Inquiry into Mental Health Evidence as Mitigating Circumstance

Tennessee Rule of Criminal Procedure 24(a), in pertinent part, statesthat thetrial court "shall
permit questioning by the parties for the purpose of discovering bases for chalenge for cause and
enabling an intelligent exercise of peremptory challenges.” It further statesthat "[t]hecourt . . . may
direct that any portion of the questioning of a prospective juror be conducted out of the presence of
the tentatively selected jurors and other prospective jurors.” Although therule provides no test for
determining whether the scope of questioning is adequate to fulfill the rule's purpose, Tennessee
courtshave held that "the scope and extent of voir direisentrusted to the discretion of thetrial judge,
and hisactionswill not be disturbed unless clear abuse of discretionisshown.” Statev. Harris, 839
S.W.2d 54, 65 (Tenn. 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 1368 (1993); see also State v.
Smith, 993 SW.2d 6, 28 (Tenn.), cert. denied, 528 U.S. 1023, 120 S. Ct. 536 (1999). Thus, the
method of voir dire, i.e., individual or group,* the questions that may be asked, and the scope of
inquiry are all within the discretion of the trial court.®

In the present case, the trial court, prior to the commencement of jury selection, instructed
counsel that individual voir dire would be limited to issues surrounding pretrid publicity and death

3The Appellant’s brief makes reference to Prospective Juror Gerald Hodges in his challenge to the limitation
of questioning into mental health issues. Additionally, within his challenge to the trial court’s questioning the jurors
regarding their opinion of the death penalty, the Appellant makes specific referenceto prospectivejurorsWilliam Nelson,
Gerald Hodges, Gary Hixson, Terry McNabb, Troy Calloway, Willie King, Patricia Anderson, Justin Law and Robert
Brown. These challenges are waived for failure to exhaust all peremptory challenges.

4Howel |, 868 S.W.2d at 247; Statev. Van Tran, 864 S.W.2d 465, 473-474 (Tenn. 1993), cert.denied, 511 U.S.
1046, 114 S. Ct. 1577 (1994).

5State v. Smith, 857 S\W.2d 1, 19-20 (Tenn. 1993), cert. denied, 510 U.S. 996, 114 S. Ct. 561 (1993); State
v. Irick, 762 S.W.2d 121, 125 (Tenn. 1988), cert. denied, 489 U.S. 1072, 109 S. Ct. 1357 (1989); State v. Poe, 755
S.\W.2d 41, 45 (Tenn. 1988), cert. denied, 490 U.S. 1085, 109 S. Ct. 2111 (1989); Kennedy v. State, 186 Tenn. 310,
319, 210 SW.2d 132, 136 (1947), cert. denied, 333 U.S. 846, 68 S. Ct. 659 (1948).
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gualification, “unless there has been something on that questionnaire that we need to deal with
individually.” Defense counsel informed the court that, from the questionnaires,

an amazingly large number of jurors recorded for us mental health issuesrdated to
themselves or to their family. As this obviously would be a subject of voir dire
wherethey haveindicaed something whichisinnately a personal topic, | wonder if
the Court would like to consider those questions. [?]

The court denied the Appellant’s request to question jurors during individual voir dire regarding
mental health issues, but stated, “that is something that you can dea [with] within the general voir
dire.” Thetrial court additionally informed defense counsel that during theindividual voir direthey
could ask the general question, “Will you consider all mitigation?’ and also permitted the partiesto
guestion the potential jurorsregarding any mattersthat thejurorshad designated as” private” ontheir
questionnaires. Regarding group voir dire, thetrial court limited inquiry into mental health issues,
requiring any question to be an attempt to clarify apositionstated inthe questionnaire or beageneral
inquiry regarding the juror’s ability to consider mental health testimony.” The Appellant now
contends that the limitations placed on voir dire prevented him from devel oping possible cause
chalenges against jurors who had already expressed negative attitudes about mental health
evidence,® thereby rendering the limitations essentially meaningless.

We cannot conclude that thetrial court abused itsdiscretion. Defense counsd had accessto
the questionnaires of the prospective jurors. The questionnaires combined with the permissible
inquiriesasto mental health issuesduringindividual and group voir dire provided the Appel lant with

6 The venire completed an extensive questionnaire prior to voir dire. Pursuant to the Appellant’s request, the
questionnaire included multiple inquiries regarding mental health issues. Of relevance to thisissue:

Question Number 44 Do you believe that diagnosis or treatment provided by a psychiatrist or
psychologist or other qualified professional might be helpful ?

Question Number 45 Haveyou, anyoneinyour family or close personal friend ever received any type
of inpatient or out-patient mental health counseling or treatment?

Question Number 46 Have you, any member of your family . .. or close personal friend ever taken
any type of psychotropic drug or other medicationsfor depression, anxiety or any other psychol ogical
or psychiatric problem or disorder?

Question Number 47 Have you ever had an unpleasant experience or confrontation with someonewho
suffered from any type of mental illness or emotional disorder, or someone who has lost control of
their behavior?

Question Number 48 Do you hold an opinion about defendants who use mental health as an excuse
for their actions?

7The court’srestrictions during group voir dire arose from the court’s concern over the recent case of State v.
Reid, 981 S.W.2d 166 (T enn. 1998)(notice requirements of intent to use mental health evidence as mitigation and ability
to withdraw notice of intent at any time prior to presenting such evidence), and unfair disadvantage to the State.

8The Appellant specifically refers to prospective jurors Hodges and Fears. Again, based upon his failure to
exercise all available peremptory challenges, the Appellant has waived any challenge to individual jurors.
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amplebackground informationfromwhich to exerciseperemptory challenges. Accordingly, wefind
that the limited restrictions placed upon the parties by the trial court were reasonable and werewell
within thetrial court’s discretion. Thisissue iswithout merit.

2. Court Implied to Venire that Appdlant was Guilty
The Appellant cites to numerous satements by the trial court which he asserts “implicitly
conveyed that the court expected the [Appellant] to be found guilty of first-degree murder, so that
apenalty phasewoul d necessarily occur thereafter.” The Appellant contendsthat theinferencefrom
thetrial court’ sdirectionsto the venireimplied that the court “ viewed the [ Appellant’ ] convictions
as aforegone conclusion.” Accordingly, he avers that the court’s comments resulted in prejudice
to the judicial processrequiring reversd. See Tenn. R. App. P. 36(b).

Without reiteraing verbatim the challenged language of the trial court to the venire, we
acknowledge that the court, for exampl e, used theterm “ until heisfound guilty beyond areasonable
doubt of murder in the first-degree” rather than the term “unless he is found guilty beyond a
reasonabledoubt of murder inthefirst-degree.” The Appellant argues prejudicewithout considering
the context in which the court’ s statements were provided. Indeed, one challenged comment of the
court, placed in full context of the court’s instruction, provided:

Mr. Reid hasn’'t been found guilty of anything. That iswhat the trial is about, so |
want to make certain that you understand he is presumed innocent as he sitsin front
of you, and that presumption stays with him until heisfound guilty after you hear the
proof in the case, so just because we are asking you questions with regard to the
possible punishments in this case, | want to make certain you keep in mind that he
has not been found guilty of anything, but the reason we have to ask you these
questions is that we must have jurors who can consider dl three possible
punishments.

We disagree with the Appellant’ s argument that this instruction compels the finding that the court
implied to the jury the Appellant’ sguilt. Given the entire context of the voir dire, we conclude that
no reasonable juror could have believed that the court was instructing him or her to return aguilty
verdict. Thisissueiswithout merit.

[Deleted: I11. Sufficiency of the Evidence]

V. Evidentiary Issues: Guilt Phase
A. Admissibility of Testimony of Sergeant Hunter
The Appellant arguesthat thetrial court erred by permitting Sgt. Johnny Hunter to testify as
an expert witnessin thefield of blood spatter analysis. Specifically, the Appellant contendsthat this
testimony violated his constitutional right to afair trial because the defense was unfarly surprised.
We disagree and find no error.



Sgt. Hunter was qualified by the court to testify as an expert on fingerprint analysis and
comparison, aswell asblood spatter analysis. The Appellant complainsthat he received no advance
noticethat the State wasintending to introduce expert testimony inthefield of blood spatter analysis
and that he was denied the opportunity to effectively cross-examine the witness. Sgt. Hunter’s
report, which was provided to the defense prior to trial, mentioned that no visible blood spatter was
found, with the exception of asmall amount of blood on thefloor around thevictims. At trial, Sgt.
Hunter testified about blood patternsfound on thefloor and surrounding area, specifically notingthe
absence of blood spattering. Sgt. Hunter further testified that the absence of blood spattering
indicated that the victims were lying on the ground when they were shot. He further stated that the
blood pattern on a shelf to the right of one of the victims, Sarah Jackson, indicated that she had
attempted to lift herself up after being shot.

The Appellant is not contesting Sgt. Hunter’ s qualifications, but rather insists that he was
surprised by his testimony in this respect. Although the Appellant argues that he had no notice that
Sgt. Hunter would testify about blood spattering at trial, the Appellant fails to explain how he was
prejudiced by this testimony. Over ayear before trial, the Appellant was provided with a copy of
Sgt. Hunter’s report, which stated that a small amount of blood was found on the floor near the
victims. The Appellant cannot complain about Sgt. Hunter’ s testimony simply becausehefailed to
find any significanceinthe report which was properly and timely provided to him by the State. This
issue is without merit.

B. Testimony of TBI Agent Linda Littlggohn Regarding Length of Shoes Seized

TheAppellant arguesthat thetrial court erred by allowing Tennessee Bureau of Investigation
Agent, LindaLittlejohn, to testify that the length of the shoes seized from the Appellant’ sapartment
were within the range of the unidentified shoe print |eft at the scene of the crime. Specifically, he
contendsthat the technique used in“measuring” the enlarged photographic negative was not shown
to meet the standards of admissibility for expert testimony set forth in McDaniel v. CSX Transp.,
955 SW.2d 257 (Tenn. 1997). Additionally, the Appellant asserts that the admission of Agent
Littlgjohn’ s testimony violated Tenn. R. Evid. 702 and 401.

Determinationsof theadmissibility of expert testimony aremade within the sound discretion
of thetrial court. Statev. Ballard, 855 S.\W.2d 557, 562 (Tenn. 1993). The standard of review on
appeal iswhether thetrial court abused its discretion in excluding the expert testimony. The abuse
of discretion standard contempl atesthat, before reversal, the record must show that ajudge " applied
an incorrect legal standard, or reached a decision which isaganst logic or reasoning that caused an
injustice to the party complaining.” State v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999); State v.
Shuck, 953 S.W.2d 662, 669 (Tenn. 1997).

Inthe present case, Agent Littlejohn testified that aruler was placed near the shoeprint found
at the crime scene before the photograph was taken. The negatives werelater developed and “one
to one photographs were made, and that would be where the negative is enlarged to where the ruler
in the photograph is actually the same size of the ruler next to the print at the scene, so the
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photographs . . . would be exactly the same size as the print at the crime scene.” Both tread and
length were determined using this same technique. After comparing the photograph and the shoes,
Agent Littlgohn testified that none of the treads on the shoes recovered from the Appellant’s
apartment matched the print left at the crime scene. Although Agent Littlgohn testified that she
could not speculate as to the actual size of the shoe worn by the perpetrator because different styles
and brands would vary slightly in length, she did testify, however, that the length of the shoe print
found at the scene fell within the range of lengths of the nine pars of shoes seized from the
Appellant’ sapartment. Specifically, shetestified that the shoe print found at the scene measured 12
and 3/8 inches in length. The shoes taken from the Appellant’ s apartment ranged from 11 13/16
inchesto 12 %2 inchesin length.

First, the Appellant contends that the trial court erred in admitting Agent Littlejohn’s
testimony regarding the length of the shoe print becauseit did not comport with standardsfor expert
testimony set forth in McDaniel, 955 S.W.2d at 257. We note that the Appellant does not contest
this measurement technique with respect to thetread identification testimony, which was favorable
to him. Rather, he only attacks this technique with respect to the length of the shoe print. The
Appellant further arguesthat thetrial court erred by violating Tenn. R. Evid. 702, which reads, “[i]f
scientific, technical, or other specialized knowledge will substantially assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education may testify in the form of an opinion or
otherwise.”

InMcDaniel, the Tennessee Supreme Court held that atrial court may consider thefollowing
factorswhen determining the reliability of scientific evidence: (1) whether scientific evidence has
been tested and the methodology with which it has been tested; (2) whether the evidence has been
subjected to peer review or publication; (3) whether apotentid rate of error isknown; (4) whether,
as formerly required by Frye, the evidence is generally accepted in the scientific community; and
(5) whether the expert's research in the fidd has been conducted independent of litigation.
McDaniel, 955 SW.2d at 265. In thisinstance, the following dialogue took place during ajury-out
hearing:

THE COURT: WEell, let meask Ms. Littlgjohn acouple of questions.
Ms. Littlgohn, the training that you had in terms of
the conclusions that you drew, were these standard
procedures used in that field?

LITTLEJOHN: Yes, | mean - -

THE COURT: Okay, and it is the blowing up, the one-on-one
comparison - -

LITTLEJOHN: Uh-huh.



THE COURT: - - and isthat what your training indicaes?

LITTLEJOHN: .. .yes, ma am.

THE COURT: And isthat the standard used in your field?

LITTLEJOHN: Yes, itis.

THE COURT: All right, and is there scientific literature with regard
to this, | mean - -

LITTLEJOHN: Yes, thereis.

THE COURT: - - and is this subject to being able to be proven or
disproved?

LITTLEJOHN: Yes.

THE COURT: Okay, so there are scientific principles behind this?

LITTLEJOHN: Yes.

THE COURT: So you blow it up one-on-one, which isthe exact size
of the print, and then you just make a comparison of
both in tread and otherwise, and apparently you did
that in this casethat [ defense counsel] does not object
to?

LITTLEJOHN: Y es, your honor.

DEFENSE: Correct.

THE COURT: Okay, so you used that same methodology to compare
the prints, the tread, and that, that you used to make
the size comparison?

LITTLEJOHN: Basicaly. . ..

Weconcludethat theabovetext, alongwith other testimony presented at thejury-out hearing,
more than satisfies the factors set forth in McDaniel. The evidence presented at both the jury-out
hearing and trial indicated that the technique used by Agent Littlgohn was standard procedure and
widely accepted in the field of shoe and footprint comparison. Agent Littlejohn properly qualifies
as an expert in shoe and footprint comparison and her testimony would have substantially assisted
thetrier of fact dueto her education, experience, and training. See Tenn. R. Evid. 702. Moreover,



the Appellant was able to solicit testimony during cross-examination that the length of the print
found would be fairly common among the general populaion. Thisissue iswithout merit.

The Appellant also arguesthat Agent Littlgjohn’ stestimony concerning range of length was
irrelevant. See Tenn. R. Evid. 401 and 402. Tennessee Rules of Evidence 401 defines relevant
evidence as“ evidence having any tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable than it would be without the
evidence.” Clearly, testimony concerning the shoe prints found a the crime scene as compared to
the shoes seized from the Appellant’ s apartment is relevant evidence that was properly admitted.
Thisissueis without merit.

C. Admissibility of Cash Register Receipts Seized from Appellant’s Residence

The Appellant argues that the trial court erred in admitting into evidence cash register
recei ptsseized fromthe Appellant’ sresidencethat were not properly authenticated pursuant to Tenn.
R. Evid. 901. Specifically, he contests the authentication of the receipts because the prosecution
failed to call aswitnesses representatives of the respective businessesto testify asto the legitimacy
and accuracy of the receipts. The prosecution, through the testimony of Detective Postiglione,
introduced three cash regi ster receipts seized from the A ppellant’ sresidence: (1) aWal-Mart receipt
inthe amount of $78.34, dated February 17, 1997; (2) aWal-Mart receipt dated the same day in the
amount of $69.29; and (3) areceipt from Jumbo Sports dated February 18, 1997, for $97.41. The
purpose for the introduction of these receipts was to show that the Appellant had spent a large
amount of money in a short period of time after the murders despite the fact that he was in dire
financial trouble at thetime. At trial, defense counsel objected to the introduction of the receipts,
arguing that the recei pts had not been properly authenticated. Thetrial court overruled the objection
and found the cash register receiptsadmissible. Upon reviewing thisissue, weagreethat the receipts
were admissible.

Rule 901(a) of the Tennessee Rules of Evidence provides that “[t]he requirement of
authentication . . . issatisfied by evidence sufficient to the court to support afinding by thetrier of
fact that the matter in question iswhat its proponent claims.” Notwithstanding, Rule 902(7) states
that extrinsic evidence of authenticity isnot required as a condition precedent to admissibility when
the item or items sought to be admitted are “[i]nscriptions, signs, tags, or labels purporting to have
been affixed in the course of business and indicating ownership, control or origin.” In the present
case, two of the receipts were from Wal-Mart and one receipt was from Jumbo Sports. All three
receipts were in printed form, bearing the retailer’ s name, address, and other relevant information.
This printed material constitutes an “inscription” for purposes of satisfying Rule 902(7). See, e.q.,
United States v. Hing Shair Chan, 680 F. Supp. 521, 526 (E.D.N.Y. 1988)(a hotel record on hotel
stationary was held to be self-authenticating); State v. Deleon, No. CA 17574, 2000 WL 646502
(Ohio App. 2d. May 19, 2000)(hill of sale for automabile bearing dealer’ s name and address held
to be self-authenticating); Neil P. Cohen, et. al., Tennessee Law of Evidence 8§ 9.02[9] (4th ed.
2000). Thus, the cash register recei pts were self-authenticating and properly admitted at trial. This
issue is without merit.
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V. Closing Argument at Guilt Phase

A. Prosecutorial Comment on Appellant’s Failure to Testify

The Appellant argues that the trial court erred by denying defense counsel’s motion for a
mistrial when, during closing arguments of the guilt/innocence phase, the prosecution commented
on the Appdlant’s failure to testify. A prosecutor is strictly prohibited from commenting on the
defendant's decision not to testify. Statev. Coker, 911 SW.2d 357, 368 (Tenn. Crim. App. 1995).
However, a prosecutor's statement that proof is unrefuted or uncontradicted is not an improper
comment upon adefendant'sfailure to testify. State v. Thomas, 818 SW.2d 350, 364 (Tenn. Crim.
App.1991); Coury, 697 S.W.2d at 378.

In the present case, the Appellant did not testify at trial. However, a videotaped statement
to the detectives following the Appellant’s arrest was played before the jury. In this tape, the
Appellant stated that he did not know how his fingerprint got on Hampton's Movie Gallery card.
Nonetheless, healso told detectives”1’m not surprised that itisonthere.” During closng arguments
of the guilt/innocence phase, defense counsel made the following statements:

| believe the evidence showed that card was found the next day, over 24 hours after
the robbery happened. You heard that it was found on Ellington Parkway, about a
mile from [the Appellant’s] house. Y ou heard that [the Appellant] had a car that
broke down all thetime. If a person was near something and your car breaks down
and you walk by something, you might pick that up and throw it back down. Four
months after the fact, you may not even remember that.

Additionally, defense counsel questioned the prosecution’s reasoning for playing the videotaped
statement during trial. In its closing arguments, the prosecution responded to defense counsel’s
comments as follows:

[Defense counsel] talked about why did the State put in the statement. Because he
gaveit, and you, asjurors, havearight to hear it. You did hear it, and we put in on
for one reason; because he was given chance after chance to explain how his
fingerprint could have gotten on that card. He said I'm not surprised it is on there.
Would he ever have an explanation? [ Defense counsel] grabbed one out of the air,
and there isno basisin fact or evidence for anything else, and said, well maybe his
car broke down.

(Emphasis added). The Appellant maintains that the prosecution’s statement of “When would he
ever have an explanation?’ clearly commented upon the fact that the Appellant failed to explain
during his statement to police the presence of his fingerprint on property that had been in the
possession of one of the victims. Additionally, he contends that the prosecutor wrongfully
commented on the A ppellant’ sfailureto take the witness stand and offer an explanationat trial. We
disagree. Thiswasdearly rebuttd argument directed toward defense counsel'searlier argument that
the Appellant could have picked up the movie card while walking after his car broke down. We do
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not find that the statement can be fairly characterized as a comment on the Appellant’ s failure to
testify. At most, the comment was mere argument by the prosecution that its proof was unrefuted
or uncontradicted. See Coury, 697 S.W.2d a 378. Thisissue iswithout merit.

B. Prosecutorial Comment During Closing Arguments
The Appellant argues that the trial court erred by overruling defense counsel’ sobjection to
the prosecution’ s statement during closing argument that the Appellant’ s foot was the “ same size”
as shoe prints left at the scene. Specificaly, the Appdlant contends that the comment was
prejudicia “because the prosecutor’s comments constituted a misstatement of the evidence on a
crucial matter.”

Closing arguments are an important tool for the parties during the trial process.
Conseguently, theattorneysare usually given widelatitudein the scopeof their arguments, see State
v. Bigbee, 885 S.W.2d 797, 809 (Tenn. 1994), and trial judges, in turn, are accorded wide discretion
in their control of those arguments, see State v. Zirkle, 910 SW.2d 874, 888 (Tenn. Crim. App.
1995). Notwithstanding such, arguments must be temperate, based upon the evidence introduced
at trial, relevant to theissues being tried, and not otherwise improper under the facts or law. Coker
v. State, 911 SW.2d 357, 368 (Tenn. Crim. App. 1995). To justify a reversal on the ground of
improper argument of counsdl, it must affirmatively appear that the improper conduct affected the
verdict to the prejudice of the defendant. Harrington v. State, 385 S.W.2d 758, 759 (Tenn. 1965);
Statev. McBee, 644 S.W.2d 425, 428 (Tenn. Crim. App. 1982). Furthermore, thefollowing factors
must be considered by this court in making such a determination: 1) the conduct complained of,
viewed in light of the facts and circumstances of the case; 2) the curative measures undertaken by
the court and the prosecutor; 3) theintent of the prosecutor in makingtheimproper statement; 4) the
cumulative effect of the improper conduct and any other errors in the record; and 5) the relative
strength or weakness of the case. Bigbee, 885 S.W.2d a 809; State v. Buck, 670 S.W.2d 600, 609
(Tenn. 1984).

In the present case, Agent Littlgjohn testified that the unidentified shoe print found at the
crime scene was within the range of the length of shoes seized from the Appellant’ sresidence. She
also testified that it is common for the same “shoe sizes’ to vary in length based upon the brand
name and manufacturer of the shoe. Accordingly, Agent Littlejohn declined to specifically identify
the shoe print as being a particular size. Because the shoes taken from the Appellant’ s apartment
rangedin length from 11 and 13/16 inchesto 12 and ¥2inches, Agent Littlejohntestified that she had
no doubt that the shoe print found & the scene, which measured 12 and 3/8 inches in length, fell
withintherange of length of shoestaken fromthe Appellant’ sapartment. Thus, the Appellant could
not be excluded from having left the print.

During closing arguments of the guilt/innocence phase, the prosecution madethe following
three comments with respect to the Appellant’s “shoe size’:
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Morethanlikey, it wasthekiller, and couldthat print have excluded [the Appellant]
if it [sic] wasthekiller? Of course, if it wasasize7 or asize8 or asize9, but it fit
in the size of the shoe [the Appellant] wears.

* k%

The footprint could have excluded him. The same size of [the Appellant].

* k%

Who has afootprint the same sizeasthe oneleft at the crime scene?[ The Appellant].

(Emphasis added). The Appellant argues the above comments made by the prosecution were
prejudicial and misrepresented the proof. We disagree. The prosecutor never referred to the
unidentified shoe print as being a particular size. While it might have been more preferable for the
prosecution to use the terminology “within range of length of [ the Appellant’s| shoes” instead of
“samesize,” it isclear from the record before us that the prosecution was simply referring to Agent
Littlgjohn’ s testimony where she explained that the crime scene shoe print fell within the range of
shoes seized from the Appellant. Asthetrial court correctly noted, “the State did nothing more than
argueits position that, because the length of the unknown print was not inconsistent with the length
of the[Appellant’ 5] shoes, the [Appellant] could not be excluded asthe perpetrator.” Moreover, we
notethat the trial court also cautioned the jury that “ Statements, arguments, and remarks of counsel
are intended to help you in understanding the evidence and applying the law, but they are not
evidence. If any statements were made that you believe are not supported by the evidence, you
should disregard them.” Assuch, we find no evidence of prosecutorial misconduct, nor do we find
error which pregudiced the Appellant. Thus, thisissueis without merit.

V1. Instructionson Lesser-Included Offenses

The Appellant argues that it was error for the trial court to deny his request for jury
instructions as to the lesser-included offenses of facilitation of first-degree murder and facilitation
of especially aggravated robbery. With respect to the premeditated first-degree murder charges, the
court instructed the jury on the lesser-included offense of second-degree murder. With respect to
theespecidly aggravated robbery charges, the court i nstructed thejury on thelesser-included offense
of aggravated robbery. Thetrial court, however, declined to instruct the jury on the lesser-included
offense of facilitation.

Initidly, wenotethat, in Tennesseg, irrespective of aparty’ srequest for alesser-included jury
instruction, “[I]t is the duty of all judges charging juriesin cases of criminal prosecutions for any
felony . . . to chargethejury asto all of the law of each offense included in the indictment.” Tenn.
Code Ann. §40-18-110(a) (1997). Moreover, asthe State concedes, facilitationisalesser-included
offenseof both first-degree murder and especially aggravated robbery. Seegenerally Statev. Burns,
6 S.W.3d 453 (Tenn. 1999). Thisfact alone, however, isnot dispositive of whether error occurred.
See generaly Burns, 6 S.W.3d at 463.
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Determining whether alesser-included offense must be charged in thejury instructionsis a
two-part inquiry. Burns, 6 SW.3d at 469. First, the court must determine whether any evidence
exists that reasonable minds could accept as to the application of alesser-included offense. Id. In
making thisdetermination, thetrial court must view theevidenceliberally inthelight most favorable
to the existence of the lesser-included offense without making any judgments on the credibility of
such evidence. 1d. Second, thetrial court must determine if the evidence, viewed in thislight, is
legally sufficient to support a conviction for the lesser-included offense. 1d. at 467-469.

Criminal responsibility for facilitation of afelony isdefinedin Tenn. Code Ann. § 39-11-403
(1997) and reads as follows:

(a) A personiscriminally responsible for thefacilitation of afelony if, knowing that
another intends to commit a specific felony, but without the intent required for
criminal responsibility under 8§ 39-11-402(2), the person knowingly furnishes
substantial assistance in the commission of thefeony.

We are unable to conclude under the test announced in Burns that reasonable minds could
find that anyone other than the Appellant was involved in this crime. Neither the prosecution nor
the defense advancedthetheory that the A ppe lant was criminally responsiblefor facilitating theacts
of another at trial. To the contrary, it was the prosecution’s theory that the Appellant was solely
responsiblefor both the murdersand therobbery. At trial,the Appelant, in hisdefense, asserted the
position that the prosecution failed to establish hisidentity as the perpetrator.

On appeal, the Appellant gives several reasons why he was entitled to the lesser-included
instructions. First, the Appellant points to his statement to police where he says, “I am not the
triggerman.” This statement, however, in no way indicates the participation of another person.
Second, the Appellant pointsto his statement where he says he did not know the victims but was
“not surprised” his fingerprint was on the victim's Movie Galery card. He aso insists the
bloodhounds' tracking of a scent from thelocation of the card to a nearby residence implicates the
involvement of another person. Once again, we do not interpret this to mean another person was
involved. Moreover, no evidence was presented at trial to support this contention. Third, the
Appellant arguesthat another person could havebeen involved becausetherewere many unidentified
fingerprintsleft at the crime scene. The crime scene was a public restaurant and it is expected that
many unidentifiable fingerprints would be found at such alocation. Fourth, the Appellant points
to the fact that one shoe print was never identified. Onceagain, it isexpected in apublic restaurant
to have many prints, whether fingerprints or shoe prints, that belong to unidentified persons. Fifth,
the Appellant maintainsthat cigaretteswere found in an ashtray in the restaurant. The proof at trid,
however, indicated that the cigarettes werefound at the employees’ break station and had not been
removed the night before when the employees went home. Sixth, the Appdlant argues that his
friend, Danny Tackett, testified that he and the Appellant had previously discussed committing
robberies againg fast food restaurants. Seventh, the Appellant points to the testimony of Mark
Farmer, who testified at trial that it was“possible” that someone el se could have beeninthedriver's
side of the car. However, he did not testify that there was, or that he thought there was another
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person in the car. Instead, he only acknowledged that it would have been possible. Finaly, the
Appellant argues that the composite drawings do not resemble him. The evidence at trial, however,
indicatesthat the drawingsweresimilar and that many features between the composite drawingsand
the Appellant match.

We find that no reasonable juror could have accepted that the evidence presented in any
manner established the commission of the | esser-included offense of facilitation. To the contrary,
the entire case is centered around the Appellant as the sole perpetrator and the Appellant’ sdefense
of not being involved. Thus, the trial court properly declined to instruct the jury on the lesser-
included offenses of facilitation of first-degree murder and facilitation of especially aggravated
robbery. Thisissueiswithout merit.

VII. LateNight Court Sessions
The Appellant argues that the trial court committed reversible error by holding numerous
“latenight” court sessions. Specifically, the Appdlant maintainsthat the late night sessions caused
his attorneys to betired and less effective than they normally would have been had they been given
the opportunity for morerest. In Statev. Parton, 817 S.\W.2d 28, 33 (Tenn. Crim. App. 1991), this
court addressed the issue of “late night” court sessons as follows:

It isclear in this state that |ate night court sessions should be scheduled "only when
unusual circumstances requireit.” McMullin, 801 SW.2d at 832. Regardless of
whether counsel or any juror objects, the late night sessions should be avoided; and
they must be justified because of unusual circumstances. If the requisite unusual
circumstances do exist and late night sessions are scheduled because of necessity,
good practicewould beto also | et the record affirmatively reflect that all counsel and
al jurors expressly agree. But the threshold question which must always be
determined by the court is whether the circumstances justify the unusual session.

First, we notethat thisissue has been waived for failure of defense counsel to object to the late hours
at trial and for defense counsel’ sfailureto raise thisissue in the motion for new trial. See Tenn. R.
App. P. 36(a). Notwithstanding the waiver, however, we find that the record does not support the
Appellant’ sargument that thecourt kept excessively late hoursduring trial. During thetwoand one-
half weeks of trial, sessionsran “late”’ on five of the thirteen nights. On the five “late nights,” two
of which werejury selection, court concluded between 8:30 and 9:25p.m. Wealso notethat during
this period, there werefive“off days’ where neither counsel nor the litigants had to report to court.
Further, this was a sequestered jury from a distant county. The Tennessee Supreme Court has held
that adetermination of how long into the evening atrial should last isamatter within the discretion
of thetrial court. See Poe, 755 S.W.2d at 47. Although these five days may exceed the “normal
eight hour day,” we do not find the sessions to be unreasonable in this particular case. Thisissueis
without merit.
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VIII. Evidentiary Issues at Penalty Phase
A. Dr. Martdl as Expert Witness

During the penalty phase of the Appellant’strial, the State called Dr. Daniel Martell as a
rebuttal witness and sought to qualify Dr. Martell as an expert in “forensic neuropsychology.”®
During voir dire of Dr. Martell, the State elicited testimony that Dr. Martell obtained both his
master’ s degree and his Ph.D. at the University of Virginiaand completed aforensic internship at
BellevueHospital in New Y ork City. After hisinternship, hewasawarded apostdoctoral fellowship
to do advanced study and research in forensic neuropsychology. From thisfellowship, Dr. Martell
founded the Forensic Neuropsychology Laboratory at Kirby Forensic Hospital in New Y ork City,
where he remained as director for the next eight years. Dr. Martell then joined the clinical faculty
at the Neuropsychiatric Institute at UCLA and also engaged in private consultation practice.
Throughout hiscareer, Dr. Martell has authored numerous papers outlining therel ationshi p between
neuropsychology and criminal law and has limited his professional practice to forensic
neuropsychol ogy.

Dr. Martell testifiedthat board certification wascurrently unavail ablein thefield of “forensic
neuropsychology” and there is no professional association for “forensic neuropsychologists.” Dr.
Martell admitted that, although there is Board Certification and Recognition in the fied of
neuropsychology, he has never applied for board certification in the field of neuropsychology. On
this basis, the Appellant, while conceding Dr. Martell’ s qudifications as an expert witness in the
field of psychology, objected to his qualification as an expet in the field of “forensic
neuropsychology.” Thetria court overruled the objection, accepting Dr. Martell’ s qualifications
as an expert in the field of forensic neuropsychology. The Appel lant now challenges this ruling,
alleging that “an expert is competent to testify ‘ only as to matters within the limited scope of hisor
her expertise and licensure.”” Appellant’ sBrief at 260 (citing Bolton v. CNA Ins. Co., 821 SW.2d
932, 935 (Tenn. 1991)). He contends that the “ State never sufficiently established that Dr. Martell
was an expert in the field of ‘forensic neuropsychology.”” Appellant’s Brief at 261.

The determination of the qualifications of an expert witness and the relevancy and
competency of expert testimony are matters generally entrusted to the sound discretion of thetrial
court. Statev. Anderson, 880 S.W.2d 720, 728 (Tenn. Crim. App.), perm. to appeal denied, (Tenn.
1994); seeadsoTenn. R. Evid. 104(a). Thiscourt will not overturnthetrial court's decision absent
aclear abuseof discretion. Anderson, 880 S.W.2d at 728 (citing Statev. Williams, 657 S.W.2d 405,
411 (Tenn. 1983), cert. denied, 465 U.S. 1073, 104 S. Ct. 1429 (1984)).

Rule 702 of the Tennessee Rules of Evidence provides “that in order to testify asan expert
and thus be permitted to give conclusions and opinions on a matter involving scientific, technical
or other specialized knowledge, a witness must possess sufficient ‘knowledge, skill, experience,
training, or education.”” Neil P. Cohen et al, Tennessee Law of Evidence 8 7.02[4] at 7-21 (emphasis
added). The witness may acquire the necessary expertise through formal education or life

9Dr. M artell explained that “forensic neuropsychology” is “ the study of brain damage, and how it affectsviolent
behavior.”
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experiences. |d. However, the withess must have such superior skill, experience, training,
education, or knowledge within the particular areathat his or her degree of expertise is beyond the
scope of common knowledge and experience of the average person. 1d. (citations omitted).

The record in the present case clearly establishes that forensic neuropsychology is a
recognized sub-specialty of psychology regardiess of the availability of board certification in this
area. It is equally clear that Dr. Martell is more than qudified to testify in this area of practice.
Moreover, the issue of whether the courts of this state recognize experts in the area of forensic
neuropsychology is not an issue of first impresson. The courts of this state have previously
permitted experts to testify in thisarea. See, e.q., Coev. State, 17 SW.3d 193, 205 (Tenn.), cert.
denied, 529 U.S. 1034, 120 S. Ct. 1460 (2000) (defense presented Dr. Walker as expert witnessin
field of forensic neuropsychol ogy); Victor James Cazesv. State, No. 02C01-9801-CR-00002 (Tenn.
Crim. App. at Jackson, Dec. 8, 1999) (Dr. Martell testified as expert in field of forensic
neuropsychology). Accordingly, we cannot conclude that the trid court abused its discretion in
quaifying Dr. Martd | as an expert in forens c neuropsychol ogy.*

B. Cross-Examination of Dr. Martell

Prior to Dr. Martell’ stestimony, the Appellant requested that he be permitted to question Dr.
Martell regarding aletter written by Dr. Martell in 1997 to the United States Department of Justice.
Relying upon Rule 405 of the Tennessee Rules of Evidence as grounds for the letter’ s admission,
he argues that the letter was relevant to the witness' credibility and bias. The eight-page |etter was
Dr. Martell’ srequest for aDepartment of Justiceinvestigation into anincident that had led to rumors
of unprofessional and possibly illegal conduct by Dr. Martell in afederal death penalty case.™ In
his letter, Dr. Martell repeatedly asserted his innocence of any wrongdoing and sought an
investigation so that he could receive a letter of exoneration from the Department of Justice.
Specifically, he emphasized that these alegations had damaged his professional reputation and
threatened his “financial status.” The allegations concerned an affidavit Dr. Martell had signed in
afederal case. This affidavit was discussed by the attorneys and the judge in chambers.*? Dr.
Martell was denied the opportunity to hear the allegations or to defend himself if needed.

In denying admission of Dr. Martell’ sletter, the trid court found, in rdevant part:

10Withi n hisargument, the Appellant additionally alleges that the court’ s acceptance of Dr. Martell asan expert
in the field of forensic neuropsychology undoubtedly resulted in prejudice to his case. Specifically, he asserts that,
although he called Dr. Auble, a psychologist with similar training to that of Dr. Martell, he did not seek to qualify her
asanexpertinforensic neuropsychology. Accordingly, hearguesthat thejury likely gave Dr. Martell’ stestimony greater
weight than Dr. Auble’ stestimony. Nothing prevented the Appellant from seeking to qualify Dr. Auble as an expert in
forensic neuropsychology. He cannot now complain about an action which he failed to pursue. Tenn. R. App. P. 36(a).

11M embers of the National Network of Capital Defense Attorneys alleged that, in the case of United States v.
Spivey, Dr. M artell signed a false affidavit.

12The Appellant acknowledgesthat the allegation against Dr. M artell was by defense counsel in that matter and
that there is no evidence that the allegation by defense counsel did, in fact, occur.
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It says | must determine that the questions are proposed in good faith rather than an
effort to place before the jury unfairly prgudicia information supported only by
unreliable rumors. I'm going to determine that there is no reasonable factual basis
for that inquiry.

The Appédlant chdlenges the trid court’ sruling, asserting that this information was admissible to
show Dr. Martell’ scredibility and “ goesto the prospect of bias.” Likeother evidentiary rulings, an
appellate court reviewsatrial court'sruling under Tenn. R. Evid. 608(b) using an abuse of discretion
standard. Seelngram v. Earthman, 993 SW.2d 611, 639 (Tenn. App. 1998), cert. denied, 528 U.S.
986, 120 S. Ct. 445 (1999); State v. Blanton, 926 S.W.2d 953, 959-60 (Tenn. Crim. App. 1996).

Character evidence may be used in limited circumstances to impeach awitness. See Tenn.
R. Evid. 404(a)(3) (evidence of character of witness admissible as provided in Rules 607, 608 and
609). However, extrinsic evidence of conduct other than criminal conviction may not be used to
attack the character of awitness. See Tenn. R. Evid. 608(b). Accordingly, Dr. Martell’ sletter was
properly excluded as extrinsic evidence of Dr. Martell’s character.

Moreover, certain conditionsmust be satisfied beforeallowing inquiry on cross-examination
of the witness about specific instances of conduct probative solely of truthfulness or untruthfulness.
See Tenn. R. Evid. 608(b). First, upon request, the court must hold a hearing outside the jury’s
presence and must determine that the dleged conduct has probative value and that a reasonable
factual basisexistsfor theinquiry. See Tenn. R. Evid. 608(b)(1). If theserequirementsare met, the
court must then determine that the conduct, within limited exceptions, must have occurred no more
than ten years before commencement of the action or prosecution. See Tenn. R. Evid. 608(b)(2).

In the present case, the court determined that no “reasonable factual basis’ existed for the
Appellant’sinquiry. We agree. The Appellant offered no evidence of conduct by Dr. Martdll
evidencing untruthfulness. Rather, the only proof offered was a letter written by Dr. Martell
requesting exoneration because of false rumors. The letter itself is not proof of Dr. Martell’s
untruthfulness. Where there is no factual basis for an inquiry into prior conduct of a witness, the
court shall bar any such attempt to interrogate a witness based on mere speculation or rumor. See
State v. Philpott, 882 S.W.2d 394, 404 (Tenn. Crim. App. 1994)( “An attempt to communicate by
innuendo through questionswhich areanswered in thenegativeisimpermissiblewhen thequestioner
has no evidence to support the question.”); see also State v. Bowling, 649 S.W.2d 281, 283 (Tenn.
Crim. App. 1983); Neil P. Cohen et al., Tennessee Law of Evidence 8 6.08[7][d]. Accordingly, we
concludethat thetrial court did not abuseitsdiscretionin preventinginquiry into Dr. Martell’ sletter
to the Department of Justice. Finally, wefail to see how theletter written by Dr. Martell establishes
that Dr. Martell is biased in favor of the State or prejudiced against the Appellant. See Tenn. R.
Evid. 616. Thisissueiswithout merit.

C. Court’s Refusal to Admit Tape-Recording to Rebut Dr. Martdl’s Testimony
During his testimony, Dr. Martdl opined that the Appellant suffered from “delusional
disorder, mixed typewith persecutory and grandi ose themes, in substantial remission.” Hequalified
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hisdiagnosis, however, noting that the A ppellant has alengthy history of malingering mental illness
and that, in his opinion, the Appellant’s delusional disorder was in remisson. During cross
examination, defense counsel requested permission to introduce an audiotape of a June 1997
interview by Detective Postiglione of Ms. Dorothy Meadlin, the Appellant’ s former landlord. Dr.
Martell, in forming his opinions of the Appellant, testified that he had reviewed and considered the
contentsof the audio taped interview. Thetrial court denied defense counsel’ srequest, finding that
the contents of the tape constituted hearsay and were “not appropriate.” Specifically, the court
stated:

Mr. Engle, I’'m not going to let you do this. Itisjust flat out not appropriate. | still
don’t understand why —why you don’t call her asawitness? Y ou could have called
her asawitness, or you could call Detective Postiglione, if you had reason, in order
to put that, in order to authenticate the tape, but to try to get the information of what
she has to say in through [Dr. Martell], who is testifying as an expert about Mr.
Reid’ smental condition, | mean, just exactly what rule of evidence do you think this
belongs to?

Defense counsel then sought to introduce atranscript of Ms. Meadlin’ s testimony provided
by the State. The State objected, noting that the State had not provided defense counsd atranscript
of theaudiotapedinterview. At thispoint, defense counsel conceded that the transcript was supplied
by the District Attorney’s Office in another judicial district. In response to further inquiry by the
court, defense counsel stated that he intended to ask Dr. Martell about the tape, whether he
considered the tape in making his conclusions, and how he evaluated the tape. Defense counsel
further added that he did not call Ms. Meadlin as awitness because sheis sixty-eight years old and
infirm. Although defense counsel conceded that he could have sought a deposition from Ms.
Meadlin, he stated that he would rather seek admission of the interview through Dr. Martell. The
court again refused admission of the tape.

The Appellant challenges the trial court’s exclusion of the audiotape during the cross-
examination of Dr. Martell. Specifically, the Appellant relies upon the premise that the rules of
evidence do not preclude, at a capital sentencing hearing, evidence which establishes or rebuts an
aggravating crcumstance.

TheAppellant iscorrect in hisargument that evidenceisnot excluded a acapital sentencing
hearing merely becausetheevidenceishearsay. SeeTenn. Code Ann. 8 39-13-204(c). Thus, aslong
as evidence or testimony is relevant to the circumstances of the murder, the aggravating
circumstances of the murder, or the mitigating circumstances and has probative value in the
determination of punishment, such evidenceis admissible. See State v. Teague, 897 S.\W.2d 248,
250 (Tenn. 1995); seealso Statev. Hall, 8 SW.3d 593, 602 (Tenn. 1999), cert. denied, —U.S. —, 121
S. Ct. 98 (2000). The admission of evidence, however, is not without constraints. Evidence may
properly be excluded if it isso unduly prejudicial that it rendersthetrial fundamentally unfar. See
Statev. Vincent C. Sims, No. W1998-00634-CCA-R3-DD (Tenn. Crim. App. at Jackson, Mar. 14,
2000), aff’d by, No. W1998-00634-SC-DDT-DD (Tenn. at Jackson, Apr. 17, 2001) (citing Statev.
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Burns, 979 SW.2d 276, 282 (Tenn. 1998), cert. denied, 527 U.S. 1039, 119 S. Ct. 2402 (1999); State
v. Neshit, 978 S.W.2d 872, 891 (Tenn. 1998), cert. denied, 526 U.S. 1052, 119 S. Ct. 1359 (1999)).
Additiondly, theadmissibility of evidenceultimately isentrustedto the sound discretion of thetrial
court. Statev. Vincent C. Sims, No. W1998-00634-CCA-R3-DD (citing Hutchinson, 898 S.W.2d
at 172). Absent an abuse of that discretion, such rulings will not be reversed on appeal. State v.
Vincent C. Sims, No. W1998-00634-CCA-R3-DD (citing Statev. Caughron, 855 S.W.2d 526, 541
(Tenn.), cert. denied, 510 U.S. 979, 114 S. Ct. 475(1993)).

Initidly, we acknowledgethat the record beliesthe Appel lant’ sassertion that the audiotape’ s
admission was sought to rebut the testimony of Dr. Martell. The record isabundantly clear that the
Appellant had every opportunity toquestion Dr. Martell regarding hisconsideration of the audiotape
interview of Ms. Meadlin in making his diagnosis of the Appellant, yet hefailed to avail himself of
such opportunity. See generally Tenn. R. App. P. 36(a). Additionaly, the Appellant failsto offer
any valid reason as to why a deposition of Ms. Meadlin was not requested or as to why Detective
Postiglione was not called to testify regarding hisinterview of Ms. Meadlin. See generally Tenn.
R. App. P. 36(a). Finally, we fail to comprehend the Appellant’s assertion that Ms. Meadlin’s
statement would rebut Dr. Martell’s conclusion that the Appellant’s delusional disorder was in
substantial remission inthelate 1990'swhen theincidents discussed by Ms. Meadlin occurred in the
early 1990's. For these reasons, we cannot conclude that the trial court abused its discretion in
excluding introduction of the audiotape interview of Ms. Meadlin. Thisissueis without merit.

[Deleted: VIII D. Cross-Examination of Janet Kirkpatrick]

[Deleted: 1X. Introduction of Victim Impact Evidence]

X. Useof Felony Murder Aggravating Circumstance
The jury returned verdicts finding the Appelant guilty of both premeditated murder and
felony murder. Thetrial court properly merged the verdictsinto one count of first-degree murder.
At the subsequent sentencing hearing, the State proceeded to the penalty phase intending to prove
the felony murder aggravating circumstance, Tenn. Code Ann. 8§ 39-13-204(i)(7). The Appellant’s
objection was overruled and the State was permitted to use the (i)(7) aggravator. The jury
subsequently found the aggravating circumstance applied beyond a reasonabl e doubt.

In State v. Carter, 958 S.W.2d 620, 624 (Tenn. 1997), our supreme court approved the use
of the felony murder aggravating circumstance to a generd verdict of first-degree murder. While
acknowledging the decision in State v. Carter, 958 SW.2d at 624, the Appellant contends that the
court erred by permitting the State to rely on the felony murder aggravating circumstance to seek a
sentence of death becausethe use of the (i)(7) factor “violates the principles of death-sentencing as
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outlined by the Tennessee Supreme Court in Middlebrooks.”**  Essentially, the Appellant invites
this court to overrule our supreme court’ sdecision in State v. Carter and adopt the position that the
use of the felony murder aggravating circumstance in any case where the defendant is convicted of
felony murder is unconstitutional. We decline to do so.

Xl. Failureto Instruct on Non-Statutory Mitigators
During the penalty phase of thetrial and acting pursuant to statutory authority, the A ppellant
filed a request for non-statutory mitigating circumstances to be included in the jury charge.
Specifically, the non-statutory mitigating circumstances asserted in the request were:

1. Mr. Reid suffers from brain damage.

2. Mr. Reid sustained several brain injuries as a child.

3. Mr. Reid never received adequate treatment for his brain injuries as a child.

4. Mr. Reid has not received adequate treatment for his brain injuries as an adult.
5. Mr. Reid was born with a deformed ear, along with a hearing impairment.

6. Mr. Reid never received adequate medical treatment for his deformed ear and
resulting hearing impairment.

7. Mr. Reid suffers from the specific mental illness of schizophrenia.

8. Mr. Reid is unaware that he suffers from schizophrenia.

9. Mr. Reid has never received adequate medical treatment for his schizophrenia.
10. Atthetimeof the offenses, Mr. Reid was not involved in any courseof treatment
for his schizophrenia.

11. At thetime of the offenses, Mr. Reid was not taking any medication to control
his schizophrenia.

12. When Mr. Reid was released from prison in Texas, he was not placed on any
plan of follow-up medical care for his schizophrenia

13. Asachild, Mr. Reid lacked substantial guidance, discipline, and love from his
parents.

14. Mr. Reid’s parents were divorced when he was still very young.

15. Mr. Reid was taken from his mother’s care at avery early age.

16. Mr. Red' s father was absent a great deal during his early childhood years.

17. Mr. Reid did not start school until he was almost seven years old.

13We note that both the State and the Appellant acknowl edgethelegislature’ sresponse to Middlebrooksinits
1995 amendment to the (i)(7) aggravator. The amended aggravator is applicable where the murder “was knowingly
committed, solicited, directed, or aided by the defendant, while the defendant had a substantial rolein committing or
attemptingto commit [aspecific enumerated felony].” Tenn. CodeAnn. 8 39-13-204(i)(7) (emphasisadded). Thiscourt
has concluded that the amended aggravator, even applied in cases where the sole verdict is that of felony murder,
sufficiently narrows the class of death-eligible defendants, thereby creating no Middlebrooks problem. See State v.
James P. Stout, No. 02C01-9812-CR-00376 (Tenn. Crim. App. at Jackson, Feb. 20, 2000), perm. to appeal granted,
(Tenn.). The Appellant disputes this court’s review of the amended statute, arguing that the Middlebrooks analysisis
still applicable even with the current language. W efind no sound reason to overrulethis court’ sholding in Statev. James
P. Stout.
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18. Mr. Red was placed in aboys home at age eight.

19. Mr. Reid was a socia outcast as a child.

20. Throughout his childhood years, Mr. Reid had only sporadic school attendance.
21. Asachild, Mr. Reid was aware of hissister’ ssexual abuse at the hands of one
of his stepfathers.

22. Mr. Reid lacked any substantial family support as a child, and he continues to
lack tha support as an adult.

23. Inspiteof hisbrain damage, mental ilIness, and difficult childhood, Mr. Reid has
tried to lead anormal lifestyle.

24. Mr. Reid has made efforts to better himsalf.

25. Mr. Reid obtained his GED, and he then attended college at age 39.

26. In hisdaily tasks, Mr. Reid is polite and courteousto others.

27. STRICKEN

28. Mr. Reid does well in a structured environment, such as prison.

29. Mr. Reid’s convictions in this case were based upon circumstantial evidence.

The trial court denied the Appellant’s request to instruct the jury verbatim to the proposed
instruction. Instead, the trial court, reying upon State v. Odom and State v. Hodges, found that a
verbatim reading of the Appellant’ sinstruction would amount to an unconstitutional comment upon
the evidence. The trial court, instead, instructed the jury on the requested mitigators in general
categories, including:

History of childhood.

Mental illness or mental or emotional disturbance.
Brain injury or damage.

Educational history.

Performance in a structured environment.

Family history and relationships.

©No O~ w

In addition to instructions on specific statutory mitigating circumstances and the above mentioned
non-statutory mitigating circumstances, the court provided the jury the following:

9. Any aspect of the defendant’s background or character which [you] believe
reduces the defendant’s blameworthiness.

10. Any other mitigating factor which israised by the evidence produced by either
the prosecution or defense a either the guilt or sentencing hearing; that is, you shall
consider any aspect of the circumstances of the offense favorable to the defendant
which is supported by the evidence.

The Appellant complainsthat the court committed reversible error in refusing to instruct the
jury on the specific non-statutory mitigating circumstances set forth in hisrequest. He additionally
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contends that the manner in which the trial court instructed the jury regarding non-statutory
mitigating circumstances did not adequately define for the jury the mitigating evidence presented.

In State v. Odom, 928 S.W.2d a 31, the supreme court determined that:

The jury instructions [on mitigating circumstances] are critical in enabling the jury
to make a sentencing determination that is demonstrably reliable. To ensure this
reliability, thejury must be given specificinstructionson those circumstances of fered
by the capital defendant as justification for a sentence less than death.

The court then recognized the importance of instruction on non-statutory mitigating circumstances
aswell ason statutorily enumerated mitigating circumstances. See generally Odom, 928 S.W.2d at
31 (citing Tenn. Code Ann. § 39-13-204(e)(1) (no distinction shall be made between statutory
mitigatorsand thoseraised by theevidence)). However, the supreme court explained that instructions
on non-statutory mitigating circumstances must not be fact specific and imply to the jury that the
judge had made a finding of fact in contravention of Article VI, section 9 of the Tennessee
Congtitution. See Odom, 928 S\W.2d at 32 (court recognized risk of instruction amounting to
unconstitutional comment upon evidence); see also State v. Hodges, 944 S.\W.2d 346, 356 (Tenn.),
cert. denied, 522 U.S. 999, 118 S. Ct. 567 (1997). Instead, the instructions on non-statutory
mitigating circumstances must be“ drafted so that when they are considered by the jury, the statutory
mitigating circumstances are indistinguishable from the non-statutory mitigating circumstances.”
Odom, 928 S\W.2d a 32. In essence, aninstruction on anon-statutory mitigating circumstancemust
bephrasedin general categoriessimilar tothe statutory mitigating circumstances. See, e.q., Hodges,
944 SW.2d at 355-356; Odom, 928 S.W.2d at 33.

Again, the Appdlant essentially complains that the trial court’s lack of specificity and
instruction in general categories defeated the purpose of the instructions and did not convey afair
picture of the mitigation proof. Thisidentical argument was rgected by our supreme courtin State
v. Hodges, 944 S.W.2d at 356. In Hodges, the defendant argued that the trial court erred by denying
his requested instructions on non-statutory mitigating circumstances. Hodges, 944 S.\W.2d at 351.
Instead, the trial court had instructed the jury on the following non-statutory mitigaing
circumstances: history of childhood; victimof child sex abuse; mental illnessor mental or emotional
disturbance; dominance by another person and/or immaturity; drug abuse; and any other aspect of
the defendant's background or character or the circumstances of the offense, which would reducethe
defendant's blameworthiness. 1d. at 355. Inreviewing theinstructions on mitigating circumstances,
the supreme court emphasized that a jury instruction on mitigating circumstances can be found
"prejudicially erroneous” only if "it fallsto fairly submit thelegal issuesor if it misleadsthe jury as
to the applicablelaw.” Hodges, 944 SW.2d a 352. The court observed that " '[jJurors do not sit
in solitary isolation booths parsing instructions for subtle shades of meaning in the same way that
lawyersmight.' " Id. at 352 (quoting Boyde v. Cdifornia, 494 U.S. 370, 380-81, 110 S. Ct. 1190
(1990)). Our supreme court explained:

Jurors interpret the instructions in a common sense manner and in light of the
evidence presented at thetrial. The defense assertion ignores thereality that these
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jurors had heard specific evidence during the sentencing hearing about the
defendant's childhood, his immaturity, alleged sexual abuse, drug abuse, mental
illnessand emotional disturbance, aswell asthe dominance by TinaBrown. By their
breadth, theinstructions on non-statutory mitigating circumstances encompassed all
the evidence presented by the defense at the sentencing hearing .... [T]hedefendant's
claim of error is without merit.

Hodges, 944 S.W.2d at 356 (citationsomitted). Whiletheinstructionsspecifically requested by the

defendant were not given, other instructions, asenumerated above, were provided to thejury, which
"encompassed all the evidence" the defendant presented. 1d.; seealso Brimmer v. State, 29 SW.3d
497, 520-521 (Tenn. Crim. App. 1998).

In the instant case, the trial court clearly followed the directives of Odom and the example
providedin Hodges. We concludethat theinstructionsprovided by thetrial court were substantidly
the same asthose requested by the Appellant and that theinstructionsfairly submitted to thejury the
legal issues. See, e.g., Hodges, 944 SW.2d a 356; State v. Rudolph Munn, No. 01C01-9801-CC-
00007 (Tenn. Crim. App. Apr. 1, 1999), perm. to appea granted, (Tenn. Nov. 9, 1999).
Accordingly, thetrial court’ srefusal to instruct the jury as to the proffered non-statutory mitigating
circumstances was not error. Thisclaim is without merit.

XI1l. Sentencefor Especially Aggravated Robbery

Following asentencing hearing, thetrial court sentencedthe Appe lant, asaRange | standard
offender, to twenty-five years for the especially aggravated robbery conviction. The tria court
further ordered that the sentence be served consecutively to the death sentencesimposed in this case
and consecutively to a sentence in Texas for which the Appellant was on parole a the time the
offense was committed. On appeal, the Appellant argues that the trial court erred by imposing the
maximum sentence for the especially aggravated robbery conviction and erred in ordering the
especially aggravated robbery conviction to run consecutively to his death sentences.

The Appellant bears the burden of establishing that the sentence imposed by the trial court
waserroneous. Statev. Ashby, 823 S.W.2d 166, 168 (Tenn. 1991); Statev. Boggs, 932 S.W.2d 467,
473 (Tenn. Crim. App. 1996); State v. Fletcher, 805 S.W.2d 785, 786 (Tenn. Crim. App. 1991).
Appellate review of a sentence isde novo, with a presumption that the determinations made by the
court from which the appeal is taken are correct. Tenn. Code Ann. § 40-35-401(d) (1997); Ashby,
823 SW.2d at 169. In determining whether the Appellant has carried the burden, this court must
consider the evidence received at the trid and the sentencing hearing, the pre-sentence report, the
principles of sentencing, the arguments of counsel, the nature and characteristics of the offenses,
existing mitigating and enhancing factors, statements made by the offender, and the potential for
rehabilitation. Tenn. Code Ann. § 40-35-210 (Supp. 1998); Ashby, 823 SW.2d at 169.
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A. Enhancement Factors
Especialy aggravated robbery isaclass A felony. Tenn. Code Ann. § 39-13-403(b). Asa
Range | standard offender, the sentencing range for especidly aggravated robbery is fifteen to
twenty-five years. Tenn. Code Ann. § 40-35-112(a)(1) (1997). The trial court sentenced the
Appellant to the maximum sentence of twenty-five years for the especially aggravated robbery
conviction. During sentencing, the trial court applied the following seven enhancement factors:

1 The defendant has a previous history of criminal convictions or
criminal behavior in addition to those necessary to establish the
appropriate range.

3. The offense involved more than one victim.

5. The defendant treated or allowed a victim to betreated with
exceptional crudty.

10.  Thedefendant had no hesitation about committing acrime when the
risk to human life was high.

12. During thecommission of thefelony, thedefendant willfully inflicted
bodily injury upon another person, or the actions of the defendant
resulted in the death of or serious bodily injury to avictim or person
other than the intended victim.

13(B). The felony was committed while on any of the following forms of
release if such release isfrom aprior felony conviction . . . parole.

16. The crime was committed under circumstances under which the
potential for bodily injury to the victim was great.

Tenn. Code Ann. 8 40-35-114(1), (3), (5), (10), (12), (13(b)), (16) (1997). Additionaly, thetrial
court applied mitigating factor 8 based upon the Appdlant’'s mental condition, and applied
mitigating factor 13 based upon *the majority of thetestimony” deve oped during the capital penalty
phase, including the Appellant’ schildhood history and hisfamily history. Tenn. Code Ann. § 40-35-
113(8), (13) (1997). On gppeal, the Appellant only challenges the trial court’s application of
enhancement factors (3), (5), (10), and (16).

First, the Appellant contests the application of enhancement factor (3), “that the offense
involved morethan onevictim.” Specificaly, the Appdlant contendsthat because only onevictim,
Steve Hampton, was named in the indictment upon which hewas convicted of especially aggravated
robbery that the other victim, Sarah Jackson, cannot also be considered a victim of especially
aggravated robbery. The Appellant further argues that there was no evidence at trial to prove that
the perpetrator ever robbed or atempted to rob Sarah Jackson. Thus, the Appellant asserts, thetrial
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court’ sapplication of enhancement factor 3waserroneous. When applyingthisfactor, however, the
trial court reasoned that Sarah Jackson was also a victim of the robbery. We agree.

This court has defined "victim," as used in Tenn. Code Ann. § 40-35-114(3), as being
limited in scope to a person or entity that is injured, killed, had property stolen, or had property
destroyed by the perpetrator of thecrime. Statev. Raines, 882 S.W.2d 376, 384 (Tenn. Crim. App.
1994). This court has aso held that factor (3) may not be applied to enhance a sentence when the
Appellant is separately convicted of the offenses committed against each victim.  State v.
Williamson, 919 S.W.2d 69, 82 (Tenn. Crim. App. 1995); see State v. Lambert, 741 SW.2d 127
(Tenn. Crim. App. 1987). Accordingly, statutory enhancement factor (3) does not apply when there
are separate convictions for each victim. State v. Freeman, 943 SW.2d 25, 31 (Tenn. Crim. App.
1996). Because the Appellant was not convicted of separate offenses against each victim, and
because Sarah Jackson was clearly a victim as defined in Raines, the trial court properly applied
enhancement factor (3) during sentencing. Thisissue is without merit.

Second, the Appellant challengesthetrial court’ sapplication of enhancement factor (5), that
“the defendant treated or alowed a victim to be treated with exceptional cruelty during the
commission of the offense.” Specifically, the Appellant contends that “there is no evidence in the
record suggesting that either of the victims were subjected to the type of torture that would justify
theapplication of §40-35-114(5).” At sentencing, thetrial court applied factor (5) becausetherewas
evidence in the record that Sarah Jackson had moved after she was shot.

Tennessee Code Annotated section 40-35-114 provides that enhancement factors must be
"appropriatefor the offense” and "not themselves essential elements of the offense.” Accordingly,
enhancement factors based on facts which are used to prove the offense or which establish the
elements of the offense are excluded. Statev. Poole, 945 S.\W.2d 93, 98 (Tenn.1997). Moreover,
because"exceptional cruelty” isinherent in some offenses such as aggravated assault, the facts must
demonstrateacul pability distinct from and greater than that incident tothe offense. 1d. "Exceptional
cruelty,” when used as an enhancement factor, denotestheinfliction of pain or suffering for itsown
sake or from the gratification derived therefrom, and not merely pain or suffering inflicted as the
means of accomplishingthe crimecharged. Thus, cruelty requires more than the physical infliction
of serious bodily injury upon avictim.

Wefirst notethat " exceptional cruety” is not an element of especialy aggravated robbery.
Tenn. Code Ann. § 39-13-403(a)(2); Poole, 945 SW.2d a 98. Moreover, proof of serious bodily
injury, which is an element of especially aggravated robbery, does not necessarily establish the
enhancement factor of "exceptional cruelty.” Poole, SW.2d at 98. Exceptional cruelty is usually
foundin casesof abuseor torture. Statev. Williams, 920 S.\W.2d 247, 258 (Tenn. Crim. App. 1995).

This court has recognized that "exceptional cruelty" is amatter of degree. State v. Moore,
No. 02C01-9306-CC-00126 (Tenn .Crim. App. at Jackson, Jun. 8, 1994). Inthisregard, wefirst
note that the taking of alife is not necessary to accomplish the offense of especialy aggravated
robbery. Additionally, the proof in this case established that the Appellant forced the victims onto
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the floor in the walk-in cooler. The anguish experienced by the victims at this point while they
awaited their execution is unfathomable. Based upon the manner in which this crime was
committed, and its consequences, we find that the Appellant's conduct established not only the
infliction of serious bodily injury but also acalculated indifferencetoward suffering. Thus, wefind
application of enhancement factor (5) appropriate.

Finally, the Appellant challengesthetrial court’ sapplication of enhancement factor (10), that
the defendant had no hesitation about committing acrimewhen therisk to human lifewas high, and
enhancement factor (16), that the crime was committed under circumstances under which the
potential for bodily injury to the victim was great. Specifically, the Appellant argues that neither
enhancement factor can apply because both are factors inherent to the offense of especidly
aggravated robbery.

With respect to enhancement factor (10), risk to human life is an essential element of the
crime of especially aggravated robbery and cannot be used to enhance sentencing when the person
facing danger is the named victim. See Tenn. Code Ann. § 40-35-114; State v. Nox, 922 SW.2d
894, 903 (Tenn. Crim. App. 1998). However, this court has held that enhancement factor (10) may
be applied wherethe defendant createsahigh risk to thelife of aperson other thanthe named victim.
Statev. Bingham, 910 SW.2d 448, 452-53 (Tenn. Crim. App. 1995). We concludethat the presence
of Sarah Jackson, who was not named in the indictment, during the robbery of Steve Hampton
created ahighrisk to her life, which ultimately and unfortunatel y resulted in her death. Accordingly,
the trial court properly applied enhancement factor (10). Enhancement factor (16), however, is
inapplicable to the offense of especially aggravated robbery as bodily injury is an element of the
offense. Nix, 922 SW.2d at 903. Thus, the trial court erroneously applied factor (16).
Notwithstanding the erroneous application of enhancement factor (16), webelievethat theremaining
six enhancement factors balanced against the two mitigating factors, fully support the maximum
twenty-five year sentence imposed by the trial court.

B. Consecutive Sentencing

The Appellant next argues that the trial court erred by ordering the especially aggravated
robbery conviction to be served consecutively to the death sentences imposed in this case.
Specificdly, he assertsthat “ a sentenceto be served consecutively to a sentence of death is not the
least severe sentence necessary to achieve the purposes for which the sentence isimposed.” Our
supreme court has consistently upheld sentences consecutive to a death sentence. See generally
Morris, 24 SW.3d at 788; State v. Pike, 978 S.\W.2d 904, 928 (Tenn. 1998); State v. Black, 815
SW.2d 166, 170 (Tenn. 1991). Thus, thisissue iswithout merit.

XI11. Constitutionality of Tennessee’s Death Penalty Statutes

The Appellant raises a myriad of challenges to the constitutionality of Tennessee's death
penalty provisions. The challenges raised by the Appellant have been previously examined and
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rejected by caselaw decisions. Thebody of law upholding theconstitutionality of Tennessee’ sdeath
penalty provisions, specifically that rejecting theclaimscurrently raised by the Appellant, arerecited
asfollows:

1. Tennessee sdeath penalty statutes meaningfully narrow the class of death eligible
defendants; specifically, the statutory aggravating circumstances set forth in Tenn.
Code Ann. §39-13-204(i)(2), (1)(6), and(i)(7), whether viewed S ngly or collectively,
providea“meaningful basis’ for narrowing the popul ation of those convictedof first-
degree murder to those eligible for the sentence of death. See Vann, 976 SW.2d at
117-118 (Appendix); State v. Keen, 926 SW.2d 727, 742 (Tenn. 1994).

2. The death sentenceis not capriciously and arbitrarily imposed in that

(@ The prosecutor is not vested with unlimited discretion as to
whether or not to seek the death penalty. See State v. Hines, 919
S.W.2d 573, 582 (Tenn. 1995), cert. denied, 519 U.S. 847, 117 S. Ct.
133 (1996).

(b) Thedeath penalty isnot imposed in adiscriminatory manner based
upon economics, race, geography, and gender. See Hines, 919 SW.2d
at 582; Brimmer, 876 SW.2d at 87; Cazes, 875 S.W.2d at 268; Smith,
857 SW.2d at 23.

(c) Standards or procedures for jury selection exist to insure open
inquiry concerning potentially prejudicial subject matter. See
Caughron, 855 SW.2d at 542.

(d) Thedeath qualification process does not skew the make-up of the
jury and does not result in arelatively prosecution prone guilty-prone
jury. See Tedl, 793 S.W.2d a 246; State v. Harbison, 704 SW.2d
314, 318 (Tenn.), cert. denied, 470 U.S. 1153, 106 S. Ct. 2261 (1986).

(e) Defendantsare not unconstitutionally prohibited from addressing
jurors’ popular misconceptions about matters rel evant to sentencing,
i.e., the cost of incarceration versus cost of execution, deterrence,
method of execution. See Brimmer, 876 SW.2d at 86-87; Cazes,
875 S.W.2d at 268; Black, 815 S.W.2d at 179.

(f) Thejury isnot instructed that it must agree unanimously in order
to impose a life sentence, and is not prohibited from being told the
effect of anon-unanimousverdict. See Brimmer, 876 SW.2d at 87;
Cazes, 875 S.W.2d a 268; Smith, 857 SW.2d at 22-23.
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(g) Requiringthejury to agree unanimously to alife verdict does not
violate Mills v. Maryland and McKoy v. North Carolina See
Brimmer, 876 S.W.2d at 87; Thompson, 768 S.W.2d & 250; State v.
King, 718 SW.2d 241, 249 (Tenn. 1986), superseded by statute as
recognized by, Hutchinson, 898 S.W.2d at161.

(h) Thejuryisrequired to make the ultimate determination that death
is the appropriate penalty. See Brimmer, 876 SW.2d a 87; Smith,
857 S.W.2d at 22.

(i) Thefailuretoinstruct on"the meaning and function of" mitigating
circumstanceswas conddered in Statev. Thompson, 768 S.W.2d 239,
251-52 (Tenn. 1989), and found not to constitute error.

(j) Thedefendant isnot denied closing argument in the penalty phase
of thetrial. See Brimmer, 876 SW.2d a 87; Cazes, 875 S.W.2d at
269; Smith, 857 S.W.2d a 24; Caughron, 855 SW.2d at 542.

3. The appdlate review process in death pendty casesis constitutionally adequate.
See Cazes, 875 S.W.2d at 270-71; Harris, 839 SW.2d a& 77. Moreover, thesupreme
court has recently held that, “while important as an additional safeguard against
arbitrary or capricious sentencing, comparative proportionality review is not
constitutionally required.” See Statev. Bland, 958 S.W.2d 651, 663 (Tenn. 1997),
cert. denied, 523 U.S. 1083, 118 S. Ct. 1536 (1998).

4. Electrocution is aconstitutionally permissible method of execution.'* See Black,
815 S.W.2d a 179; see also Hines, 919 S.W.2d at 582.

[Deleted: XI1V. Proportionality of Sentences of Death]

Conclusion

After athorough review of the issues and the record before us, as mandated by Tenn. Code
Ann. 88 39-13-206(b), and (c), and for the reasons stated herein, we affirm the Appellant's
convictionsfor two counts of first-degree murder and one count of especially aggravated robbery and
accompanying sentences of death plus twenty-fiveyears. In accordance with the mandate of Tenn.

14Recent legislation in this state has substituted death by lethal injection for death by electrocution. See Tenn.
Code Ann. § 40-23-114 (1998 Supp.) (changes method of execution from electrocution to lethal injection for those
persons sentenced to death after January 1, 1999). The new statute also provides that those persons sentenced to death
prior to January 1, 1999, may choose to be executed by lethal injection by signing a written waiver. Hence, the
Appellant’sargument has not only been rejected by prior decisions but, now, also isirrelevant, as the capital defendant
is no longer subjected to death by electrocution.
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Code Ann. 8 39-13-206(c)(1) and the principlesadopted in prior decisionsof the Tennessee Supreme
Court, we have considered the entirerecord in this cause and find that the sentences of death were not
imposedinany arbitrary fashion, that the evidence supports, aspreviously discussed, thejury'sfinding
of the statutory aggravating circumstances, and the jury's finding that the aggravating circumstances
outweighed mitigating circumstances beyond a reasonable doubt. See Tenn. Code Ann. §
39-13-206(c)(1)(A),(C). A comparative proportionality review, considering both “the nature of the
crime and the defendant,” convinces us that the sentences of death are neither excessive nor
disproportionate to the penalty imposed in similar cases. Accordingly, we affirm the Appellant’s
convictionsfor two counts of first-degree murder and one count of especially aggravated robbery and
the resulting sentences of death plus twenty-five years impaosed by the trial court.

DAVID G. HAYES, JUDGE

CONCUR:
JOHN EVERETT WILLIAMS, Judge
JAMES CURWOOD WITT, JR., Judge
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