APPENDI X

(Excerpts from the Court of Criminal Appeals’ Decision)



IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT NASHVILLE
October 14, 2003 Session

STATE OF TENNESSEE v. PAUL DENNISREID, JR.

Direct Appeal from the Circuit Court for Montgomery County
No. 38887 John H. Gasaway, |11, Judge

No. M2001-02753-CCA-R3-DD - Filed December 29, 2003

Theappellant, Paul DennisReid, Jr., wasfound guilty by ajury of two counts of premeditated murder, two
counts of felony murder, two counts of especially aggravated kidnapping, and one count of especially
aggravated robbery. Thefelony murder convictionsweremerged into the premeditated murder convictions.
Thereefter, the jury sentenced the appellant to death based upon the existence of three aggravating
circumstances:. the appellant had previously been convicted of one or morefelonies, other than the present
charge, the statutory elements of which involve the use of violence to the person; the murders were
committed for the purpose of avoiding, interfering with or preventing a lawful arrest or prosecution of
defendant or another; and the murder was especially heinous, atrocious, or cruel inthat it involved torture
or serious physical abuse beyond that necessary to produce death. Thetrial court sentenced the defendant
as aviolent offender to twenty-five years imprisonment for especially aggravated robbery and especially
aggravated kidnapping, to run consecutively to his sentences for first degree murder and to a prior out-of-
state sentence. On appeal, appellant presentsforty-fiveissues. After an extensivereview of therecord and
the applicable law, we find that none of these issues warrants a reversal of this case. Therefore, the
judgments of the trial court are AFFIRMED.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Trial Court is Affirmed.

JERRY L. SMITH, J., delivered the opinion of the court, in which DAviD G. HAYEs and THOMAST.
WOODALL, JJ., joined.

James A. Simmons and Thomas F. Bloom, Nashville, Tennessee for the appellant, Paul Dennis Reid, Jr.
Paul G. Summers, Attorney General & Reporter; Michael E. Moore, Solicitor General; Mark E. Davidson,

Assistant Attorney General; Victor S. Johnson, District Attorney General; and Arthur F. Bieber, Assistant
District Attorney General, for the appellee, State of Tennessee.



OPINION

[Deleted: Factual Background]

Analysis
|. Validity of Search Warrants

Appellant contendsthetrial court erred in denying his motion to suppress evidence seized pursuant
to search warrants 145, 146, and 189. Specifically, appellant argues that warrant 145, authorizing the
search of his*“red 1997 Ford Escort LX four door . . .[,]” and warrant 146, authorizing the search of his
homelocated at 1424 Ordway Place, areinvalid because they did not describe with particul arity the items
ultimately seized. Appellant further clamsthat thewarrantsareinvalid for lack of probable cause due to
the passage of time and that the warrants do not establish a nexus between the criminal activity and his
home and the criminal activity and his car. Appellant challenges warrant 189 on the grounds that he did
not receive an exact copy of the warrant authorizing the police to obtain hair and blood samplesfrom him
and that the warrant lacked probabl e cause becauseit failed to state that the police obtained blood and hair
samples from the victims to compare to his.  Appellant raised these same allegations with regard to
warrants 146 and 149 on his direct appeal of the Captain D’s murders' and the Tennessee Supreme Court
found these allegations to be without merit.? Reid, 91 SW.3d at 273-76.

The Supreme Court set forth a detailed analysis examining the requirement of particularity for
search warrants, the requirement of anexus between the criminal activity and the areato be searched, and
the requirement of Tennessee Rule of Criminal Procedure 41 that the serving officer leave a copy of the
search warrant with the person on whom the search warrant is being served.

In discussing the particularity required for search warrants, the court stated:

Under both the Fourth Amendment to the United States Constitution and Articlel,
section 7 of the Tennessee Constitution a search warrant must contain a particular
description of the items to be seized. See State v. Henning, 975 S.W.2d 290, 296
(Tenn.1998) (citing cases). This requirement serves as a limitation, both upon
governmental intrusion into acitizen’' s privacy and property rights and upon the discretion
of law enforcement officers conducting the search. 1d. To satisfy the particularity
requirement, a warrant “must enable the searcher to reasonably ascertain and identify the
thingswhich areauthorized to beseized.” Henning, 975 S.W.2d at 296 (interna quotations
and citations omitted).

Reid, 91 SW.3d at 273.

1The evidence seized from appellant’ scar and home and the samplestaken from appellant’ sperson, which were
ultimately used in the trial at issue, were seized as aresult of the investigation of the Captain D’s murders in Nashville
and were introduced as evidence in the Captain D’s murder trial.

2On appeal of hisconvictionsin the Captain D’s murders, appellant did not challenge warrant 145, authorizing
the search of his car, but the Supreme Court’s analysisis equally applicable to warrant 145.
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The court quoted with approval thefollowing languagefrom Leav. State, 181 SW.2d 351, 352-53 (1944),
which sets forth the particul arity requirement for search warrants.

[W]here the purpose of the search isto find specific property, it should be so particularly
described as to preclude the possibility of seizing any other. On the other hand, if the
purpose be to seize not specified property, but any property of a specified character which,
by reason of its character, and of the place where and the circumstances under which it may
befound, if found at all, would beillicit, adescription, save asto such character, place and
circumstances, would be unnecessary, and ordinarily impossible.

Reid, 91 SW.3d at 273-74.
Applying the principles set forth in Leato the warrants at issue in Reid, the court noted that

[w]arrants 146 and 149 authorized searches of the defendant’ s residence for items “which
may be identified” as property belonging to the victims or the restaurants, and any items
that “may be used to cause the death of the victims.” Warrant 149 additionally authorized
asearch for “any and all financial records to include those indicating” money paid by the
defendant on an automobilelease around thetime of themurders. Anaffidavit wasattached
to each warrant, setting forth the nature and circumstances of the crimes and noting several
items that had been taken from the restaurants, including bank bags.

Id. at 274. Ultimately, the court affirmed the decisions of thetrial court and this Court, which determined
that the warrants met the particularity requirement because “the warrants described the character of the
property with sufficient particularity ‘ to enabl e the searcher to reasonably ascertain and identify’ theitems
subject to seizure.” 1d.

In response to appellant’s arguments that the information in the affidavits accompanying the
warrantswas stal e and there was no probabl e causeto believe that evidence of the crimeswould belocated
at appellant’ s residence, the court examined the requirement that there be a nexus between the criminal
activity and the area to be searched and found that

Toestablish probable causean affidavit must set forth factsfrom which areasonable
conclusion may be drawn that the evidence will befound in the place for which the warrant
authorizesasearch. Statev. Vann, 976 SW.2d 93, 105 (Tenn. 1998); Statev. Longstreet,
619 S.\W.2d 97,99 (Tenn. 1981). Inaddition, the affidavit must contain information which
will alow a magistrate to determine whether the facts are too stale to establish probable
cause at the time issuance of the warrant is sought. Vann, 976 SW.2d at 105. While the
lapse of time between the commission of a crime and theissuance of a search warrant may
affect the likelihood that incriminating evidence will be found, probable cause is a
case-by-casedetermination. Statev. Meeks, 876 SW.2d 121, 124 (Tenn.Crim.App.), perm.
app. denied (Tenn. 1993). In making thisdetermination, courtsshould consider whether the
criminal activity under investigation was an isolated event or a protracted pattern of
conduct. Courts also should consider the nature of the property sought, the normal
inferencesasto whereacriminal would hidetheevidence, and the perpetrator’ sopportunity




to dispose of incriminating evidence. State v. Dellinger, 79 S\W.3d 458, 469-70 (Tenn.
2002); Statev. Smith, 868 S.W.2d 561, 572 (Tenn.1993).

... [T]he criminal conduct under investigation was not an isolated event. As
indicated in the warrants, the crimes occurred almost one month apart, with the last crime
committed on March 23, 1997, less than three months prior to the time the warrants were
being sought. The warrants sought any items that had been taken from the restaurants or
the victims or that may have been used to cause the death of the victims. The affidavits set
out the circumstances of the Captain D’ sand McDonad’ srobberies, including the fact that
the only person who had survived the crimes had been repeatedly stabbed and I eft for dead.

The affidavits further noted that the defendant’s fingerprint had been recovered from an
item belonging to one of the Captain D’ s victims, that the murder scenes were extremely
bloody, that thevictims' blood could be on the defendant’ s clothing, and that the defendant
could still havein hispossession or on his premisesinstruments of violence used to murder
the victims or personal items belonging to the victims. Clearly, the affidavits provide an
explanation for why the items sought by the warrants are capable of, and arein fact, likely
to be hidden in the defendant’ sresidence. . . . Where, as here, aperpetrator believes he has
eliminated or incapacitated all witnesses so that law enforcement officials are unlikely to
discover his criminal activity, it is neither unreasonable nor unlikely that the perpetrator
would keep clothing, or the murder weapons, or items taken during the crime at his
residence. See Smith, 868 S.W.2d at 572. Therefore, we conclude that the trial court and
Court of Criminal Appealscorrectly found that the affidavits set forth sufficient factsfrom
which the magistrate reasonably could have concluded that a nexus existed between the
crime and the place to be searched and that the facts were sufficiently recent to establish
probable cause.

Reid, 91 SW.3d at 275-76.

Appellant has not shown how the evidence preponderates against thetrial court’ sfindingsin this
case. “[T]he tria court’s findings of fact in a suppression hearing will be upheld unless the evidence
preponderates otherwise.” Statev. Odom, 928 SW.2d 18, 23 (Tenn. 1996). However, the application of
the law to the facts as found by the trial court is a question of law, which the appellate court reviews de
novo. State v. Yeargan, 958 SW.2d 626, 629 (Tenn. 1997).

Appellant concedes that the Supreme Court held two of the search warrants at issue in this case
valid in the Captain D’ s appeal but argues that this court should not follow the reasoning set forth by the
Supreme Court because it misinterpreted and misapplied the principles set forthin Lea. Appellant argues
that the less exacting particul arity requirement set forth in Leaapplies only when the property to be seized
isof anillicit or illegal nature. Appellant contends that the danger in failing to abide by the Lea court’s
precise holding is that a more expansive interpretation of the case will result in the “general searches”
prohibited by the state and federal constitutions. Appellant maintains that, because the warrants at issue
do not comply with the requirements set forth in Lea, the warrants are constitutionally defective. This
court, however, adopts the reasoning of the Supreme Court in Reid, 91 SW.3d at 273-76, and determines
that warrants 145 and 146 are valid.



Appellant contends that he did not receive a copy of warrant 189 at the time the warrant was
executed in violation of Tennessee Rule of Criminal Procedure41. In dismissing theidentical issue with
respect to warrant 149 in Reid, the Supreme Court found:

It is undisputed that the officers executing the warrants were aware of the
defendant’ swhereabouts. It isalso undisputed that the detectives | eft acopy of the search
warrant locked inside the defendant’ s residence, from which the property wastaken. The
rule requires nothing more. . . . [T]here was no one present on whom the officers could
servethe warrant at the time it was executed; therefore, it was not possible for the officers
to leave acopy with the person being served. Rule41(c) doesnot require officersto deliver
acopy of the search warrant to aperson who isnot present. Instead, subsection (d) of Rule
41 indicates that an officer taking property under awarrant shall “give to the person from
whom or from whose premises the property was taken a copy of the warrant and a receipt
for the property taken or shall leave the copy and receipt at a place from which the property
was taken.” (Emphasis added.) Inthiscase, the officersleft the warrant at the defendant’s
residence, the place from which the property was taken. Thisissue is without merit.

Reid, 91 SW.3d at 276.

In pertinent part, Tennessee Rule of Criminal Procedure 41 provides: “[T]hefailure of the serving
officer where possible to leave a copy with the person or persons on whom the search warrant is being
served, shall make any search conducted under said search warrant an illegal search and any seizure
thereunder anillegal seizure.” Tenn. R. Crim. P. 41 (emphasis added).

Detective Postiglione testified in a pretrial motion hearing that he and Detective Rolland served a
copy of warrant 189 on appellant at the Sheriff’s Department at the Davidson County Criminal Justice
Center. The search warrant showsthat it was executed and returned on the samedateit wasissued, August
6, 1997. Therefore, it appears that Tennessee Rule Criminal Procedure 41(c) was satisfied.

Appellant asserts as afinal argument that warrant 189 lacked probable cause to permit seizure of
appellant’s hair and blood because the warrant failed to state hair and blood samples had been obtained
from either of the victims or the crime scenes that could be used to compare to appellant’s hair or blood.
The warrant states, however, that “Paul Dennis Reid Jr. may have been cut or injured to the point where
bleeding occurred, thusleaving hisblood either on thevictimsor inthearea[of] thecrimescenes. Itisalso
possible that during this contact Paul Dennis Reid Jr. left behind body hairs either on the victims or in the
area of the crime scenes.” Thus, the warrant provided an explanation for why the items sought may be
found on appellant and set forth sufficient factsfor amagistrate to reasonably concludethat anexusexisted
between the crime and appellant’ s hair and blood. Based on the reasoning set forth by the Supreme Court
in appellant’s prior appeal of the Captain D’ s murders and the reasoning set forth above, this Court finds
warrant 189 to be constitutionally valid. Thisissueiswithout merit.

[I. Crime Scene Video
Appellant contends that the trial court erred in admitting the videotape of the crime scene into

evidence. Specifically, appellant contends that the videotape was not necessary to establish where the
bodies were found or the extent of the victims' sinjuries because the videotape was merely cumulative of
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testimony of other witnesses. Appellant further contends that the depiction of the crime scene in the
videotape was “gruesome and graphic” and, thus, prejudicial. Appellant submits that the only purpose of
the video was to inflame and prejudice the jury against appel lant.

The admissibility of avideotape of a crime sceneiswithin the sound discretion of the trial judge,
and his or her ruling on admissibility will not be disturbed on appeal absent a clear showing of an abuse
of that discretion. State v. Carruthers, 35 SW.3d 516, 576-57 (Tenn. 2000), cert. denied, 533 U.S. 953
(2001); Statev. Banks, 564 S.\W.2d 947, 949 (Tenn. 1978); see dso Statev. Bigbee, 885 S.W.2d 797, 807
(Tenn. 1994); Statev. Van Tran, 864 SW.2d 465, 477 (Tenn. 1993), cert. denied, 511 U.S. 1046 (1994).
Asthe Supreme Court stated in Carruthers, the modern trend isto vest more discretionin thetrial judge’'s
rulingson admissibility. Carruthers, 35 S.W.3d at 577 (citing Banks, 564 SW.2d at 949; Statev. Michael
Carlton Bailey, No. 01C01-9403-CC-00105, 1995 WL 424996, at * 7 (Tenn. Crim. App. at Nashville, July.
20, 1995), perm. to appeal denied, (Tenn. Jan. 8, 1996).

Evidenceisrelevant if it has* any tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable than it would be without the evidence.”
Tenn. R. Evid. 401. However, relevant evidence “may be excluded if its probative valueis substantially
outweighed by the danger of unfair pregjudice, confusion of the issues, or misleading the jury.” Tenn. R.
Evid. 403. Prejudicia evidenceis not excluded as a matter of law. Carruthers, 35 SW.3d at 577 (citing
State v. Gentry, 881 SW.2d 1, 6 (Tenn. Crim. App. 1993)). The court must still determine the relevance
of theevidenceand weighits probative value against any undue pregjudice. Id. Theterm “undue prejudice’
has been defined as*[a]n undue tendency to suggest decision on animproper basis, commonly, though not
necessarily, anemotional one.” Banks, 564 S.W.2d at 950-51. In Banks, the Supreme Court gavethetrial
courts guidance for determining the admissibility of relevant photographic evidence and determined that
atria court should consider: (1) the accuracy and clarity of the picture and its value as evidence; (2)
whether the picture depicts the body as it was found; (3) the adequacy of testimonial evidencein relating
thefactsto thejury; and (4) the need for the evidence to establish a primafacie case of guilt or to rebut the
defendant’ s contentions. 1d.

In this case, the trial court found that the video aided the jury in understanding the testimony of
medical examiners, crime scene investigators, and witnesses. Thetria court noted that the jury was from
Memphisand presumably unfamiliar with the areaand Dunbar Cave State Park. Thetrial court also found
that the video depicted the location of the bodies and was shown to document the position of thebodiesin
relation to the lake, the trail described by investigators and witnesses, the parking lot, and the cave. The
trial court determined that the video was not “ particularly gruesome.” Appellant advances the argument
that the video was graphic and gruesome only because the video shows the bodies of the victims as they
were found at the crime scene. The crime scene video of most murders will necessarily depict the bodies
of thevictimsasthey werefound. If thiscourt wereto accept appellant’ sargument in thisregard, no crime
scene videotapes of murders would ever be admissible.

This Court further concludes that while the videotape and the other evidence admitted in this case
may have contained some of the same material, it was not error to admit the videotape. See Bigbee, 885
S.W.2d at 807 (holding that it was not error to admit a videotape of the crime scene although it depicted
images similar to those of photographs aso admitted). Each of the different forms of evidence admitted
inthiscase served different purposesand were probative of theissuesto bedecided by thejury. Asaresult,
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v.KelvinAnthony L ee, No. 02C01-9603-CC-00085, 1997 WL 686258, at * 9 (Tenn. Crim. App. at Jackson,
Nov. 5, 1997), perm. to appeal denied, (Tenn. Aug. 3,1998.) The probativevalue of thevideo of thecrime
sceneis not outweighed by its prejudicial effect. Thisissueiswithout merit.

[11. Grand Jury Rough Notes

Appellant contends that the trial court erred by refusing to order the State to disclose grand jury
testimony. Inapretrial motion, appellant asked thetrial court to requiredisclosure of grand jury testimony,
including notes taken by the Assistant Attorney General “for the purpose of ascertaining whether the
witness' grand jury testimony is consistent with the testimony given by the witnesses before the court in
thetrial”, at least to the extent that testimony was revealed in rough notes of the testimony taken by the
assistant district attorney general. Inthealternative, the motion sought for the court to review the notesin-
camera to ascertain whether or not the witnesses' testimony was consistent with the testimony that the
witnesses gave before the grand jury. Thetrial court granted appellant’s motion to the extent the grand
jury testimony was revealed in rough notes taken by the assistant attorney general but denied it asto the
disclosureof grandjury testimony. The State responded that it did not possess any rough notes of the grand
jury testimony.

On appeal, appellant relies on the exception to the rule of secrecy of grand jury testimony found in
Tennessee Rule of Criminal Procedure 6(k)(2), which allows a member of the grand jury to be “required
by the court to disclose the testimony of awitness examined before them, for the purpose of ascertaining
whether it is consistent with that given by the witness before the court,” to arguethat thetrial court should
have ordered the State to disclose its rough notes of the grand jury testimony. Appellant argues that
“[b]ecause thetrial court’ sruling alowed the State to take such anincredible position, . . . the court erred
in so ruling.” The rule does not require the district attorney’ s rough notes of grand jury testimony to be
turned over to opposing counsel, the rule requires the disclosure of witness testimony for the purpose of
ascertaining the consistency of the witness' testimony. Appellant hasfailed to show any error committed
by the trial court. The appellant merely asked for the notes of the testimony that were taken by the
prosecutor, and there were no actual allegations of inconsistenciesin the grand jury testimony. Moreover,
the State cannot produce documents it does not possess. Thisissue is without merit.

V. Limited Jury Questionnaire

Appellant arguesthat thetrial court erred by denying his motion to disseminate a questionnaire to
prospective jurors inquiring about the jurors’ gender, birth date, educational background, and economic
class. Specifically, appellant argues that the court’s questionnaire did not cover the topics in sufficient
detail to evaluate the representation of cognizable groups, relying upon Duren v. Missouri, 439 U.S. 357
(1979), which holds that a defendant has aright to challenge the venire to ensure adequate representation
of cognizable groups.

Appellant fails to cite to the portion of the appellate record containing the gquestionnaire he
requested be disseminated to the jury. Further, it does not appear that the questionnaire submitted to the
jurors by the trial court was made a part of the appellate record. “lssues which are not supported by
argument, citation to authorities, or appropriate references to the record will be treated as waived in this
court.” Tenn. R. Ct. Crim. App. 10(b).



Moreover, the control of voir dire proceedings rests within the sound discretion of thetrial court,
and this court will not interfere with the exercise of this discretion unless clear abuse appears on the face
of therecord. Statev. Howell, 868 S.W.2d 238, 247 (Tenn. 1993), cert. denied, 510 U.S. 1215 (1994).
Furthermore, a trial judge has aright to participate in voir dire examination. Tenn. R. Crim. P. 24(a).
Tennessee Rule of Criminal Procedure 24(a) provides: “The court may put to the respective jurors
appropriate questionsregarding their qualificationsto serveasjurorsinthecase....” Thetrial court found
that its juror questionnaire covered the topics sufficiently. Appellant hasfailed to show that the inquiries
made by thetrial court wereimproper or inadequate and has failed to show any abuse of discretion by the
trial court. Thus, thisissueiswithout merit.

V. Information on Past Performance of Prospective Jurors

Appellant contends that the trial court erred in denying his motion requiring the State to produce
any information it had with regard to the past performance of prospectivejurors. Appellant argued that he
did not havethefundsto hirean investigator to discover thisinformation. Thetrial court denied themotion
and ruled that such information could be found in the juror questionnaire and devel oped through voir dire.
Appellant contends on appeal that the trial court’ sruling violated hisright to ajury trial found in Article
I, Section 9 of the Tennessee Constitution and violated his due processrightsfound inthefedera and state
constitutions. Moreover, appellant contends that the court’ s questionnaire did not adequately addressthis
issue and that voir direisan insufficient tool because of the possibility of false statement or faulty memory
asto past service.

Appellant fals to cite to the portion of the appellate record containing the gquestionnaire he
challenges with respect to thisissue. Further, it does not appear that the questionnaire submitted to the
jurors by the trial court was made a part of the appellate record. “lssues which are not supported by
argument, citation to authorities, or appropriate references to the record will be treated as waived in this
court.” Tenn. R. Ct. Crim. App. 10(b). Appellant’s brief and the appellate record are devoid of any
evidence that appellant was prejudiced by thetrial court’sfailure to require the State to provide appellant
with information regarding the past performance of prospective jurors. Thisissueiswithout merit.

V1. Constitutionality of Tennessee Code Annotated Section 22-1-102

Appellant challengestwo subsectionsof Tennessee Code Annotated section 22-1-102, which deem
certain persons incompetent to act as jurors.  Specificaly, appellant contends that the statute is
unconstitutional to the extent it excludes persons who have been convicted of certain infamous offenses,
persons of unsound mind, and habitual drunkards. Tenn. Code Ann. § 22-1-102(a)(1), (4).

In making his argument, appellant notesthat jury serviceisaright secured to all citizens under the
federal and state constitutions. Georgiav. McCollum, 505 U.S. 42, 48-50 (1992); Wolf v. Sundquist, 955
S.\W.2d 626, 633 (Tenn. Ct. App. 1997). He argues that Tennessee Code Annotated section 22-1-102 is
overly broad in excluding all felons from jury service when some felons have rehabilitated themselves to
the extent they could serve impartially on ajury. He further contends that the statute is overly broad in
excluding “ habitual drunkards’ from serving onjuriesassomefunctional alcoholicsare capableof serving
in an impartial and attentive manner so long as they are not under the influence of acohol at the time of
trial. Finally, appellant contends that the statute is vague as it relates to persons of “unsound mind.”
Appellant argues that thereis no accepted definition of unsound mind in the psychiatric or psychological
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community. Appellant contends that because the term can mean anything the court wantsit to mean, itis
void for vagueness.

As the State noted in its brief, the United States Supreme Court has held that states are “free to
prescribe qualificationsfor [their] jurors and to provide reasonabl e exemptions so long asit may befairly
said that thejury lists or panels are representative of the community.” Taylor v. Louisiana, 419 U.S. 522,
538 (1975). There is no evidence that the operation of this statute violates the fair cross-section
requirement of the Sixth Amendment. Thisissue iswithout merit.

VII. Exclusion of JurorsBased on Religion

Appellant filed apretrial motionto prevent prospectivejurorswho stated that they could notimpose
the death penalty dueto their religious convictions from being excluded from thejury. Appellant contends
that the trial court erred in denying his motion to prevent exclusion of prospective jurors because of their
religion. Appellant arguesthat the exclusion of jurorswho claim that they cannot impose the death penalty
dueto their religious convictions viol ates the Tennessee Constitution, which provides that “no political or
religioustest shall ever berequired asaqualificationfor jurors.” Thetrial court denied appellant’ smotion,
stating that it would use the tests formulated in Witherspoon v. lllinois, 391 U.S. 510 (1968) and
Wainwright v. Witt, 469 U.S. 412 (1985) to determine juror qualification.

Appellant raised this issue in the appea of his conviction for the Captain D’s murders. The
Tennessee Supreme Court ultimately held that the exclusion of prospective jurors by atria court because
of their moral or religious based reluctance to impose the death penalty is not error. Reid, 91 SW.3d at
289-90. “Inthisregard, potential jurors are removed for cause not because of their religious opinion or
affiliation but because the jurors are unable to view the proceedings impartially and perform their duties
inaccordancewith thejuror’soath.” 1d. at 290. Questioning of ajuror with regard to the death penalty does
not amount to a religious test. 1d. (citing Wolf, 955 SW.2d at 631.) Appellant acknowledges that the
Tennessee Supreme Court has rgected this argument but makes the argument in order to preserve it for
later review. Accordingly, thisissueiswithout merit.

VIII. Exclusion of Jurorswho Werenot “ Death Qualified”

Pretrial, appellant moved the court to refrain from excluding jurors for cause based on their
opposition to the imposition of the death penalty because the exclusion of jurors who are not “death
qualified” under Witherspoon and Wainwright denied him a constitutional right to have an impartial jury
composed of afair cross-section of thecommunity. Appellant acknowledgesthe Tennessee Supreme Court
has rejected this argument but assertsit in order to preserve later review. Accordingly, this argument is
without merit.

I X. Separate Jurieson Issues of Guilt and Sentencing

Appellant moved thetrial court to have onejury determine hisguilt or innocence and asecond jury
to determine his sentence, which thetrial court denied. On appeal, appellant assertsthat separatejuriesare
necessary to ensure hisright to afair trial under the Tennessee and federal constitutions. This argument
was rejected by our supreme court in State v. Dellinger, 79 SW.3d 458, 478-79 (Tenn. 2002), which
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appellant acknowledges. Appellant assertsthisissuein order to preserveit for later review. Thisissueis
without merit.

X. Constitutionality of Tennessee Code Annotated Section 39-13-204(h)

Appellant moved the trial court to declare Tennessee Code Annotated section 39-13-204(h)
unconstitutional, arguing that prohibiting the trial court from informing the jury as to the effect of a
nonunanimous verdict in the sentencing phase violates his state and federal constitutional rightsto afair
trial. Appellant acknowledges that this argument was rejected by the Tennessee Supreme Court in State
v. Hall, 958 SW.2d 679, 718 (Tenn. 1997), but asserts the issue in order to preserve it for later review.
Accordingly, thisissue is without merit.

Xl. Constitutionality of Death Penalty

Appellant contendsthat the death penalty statuteisunconstitutional becauseit constitutescruel and
unusual punishment under the Eighth Amendment of the United States Constitution. Appellant concedes
that this argument was rejected by the supreme court in Hall, 958 SW.2d at 718, but assertsthisissuein
order to preserveit for later review. Accordingly, thisissue iswithout merit.

Xl1l. Constitutionality of Tennessee Code Annotated Sections 39-13-204 and 39-13-206

Appellant contendsthat Tennessee’ sdeath penalty statutes are unconstitutional. However, hefails
to present any constitutional challengesto thedeath penalty statutesthat have not been previously reviewed
and regjected.

Appellant reliesupon the case of United Statesv. Fell, 217 F. Supp. 2d 469 (D.Vt. 2002), inarguing
that Tennessee' scapital sentencing scheme, particularly Tennessee Code Annotated section 39-13-204(c),
isunconstitutional because it allows the death penalty to beimposed based on evidencethat is not subject
to the guarantees of reliability and trustworthiness required by the due process and confrontation clauses
of the federal constitution. This Court rejected that argument in State v. Gdongalay Berry, No. M2001-
02023-CCA-R3-DD, 2003 WL 1855099, at *7 (Tenn. Crim. App. at Nashville, Apr. 10, 2003) (holding
that Tennessee's sentencing scheme, including Tennessee Code Annotated section 39-13-204(c), is
constitutional). Appellant argues, however, that the Berry court erred in finding Tennessee’ s sentencing
scheme constitutional. Specifically, appellant contends that the court erred by rejecting the analysis of the
Fell court and adopting the reasoning of United Statesv. Matthews, 246 F. Supp. 2d 137 (N.D.N.Y. 2002).

Appellant maintainsthat both Matthews and Berry ignore acentral themein United States Supreme Court
jurisprudence: that because death is a unique punishment in terms of its irrevocability, it requires more
rigorous and scrupul ous procedures than other criminal matters to ensure maximum reliability. Further,
appellant contends that because the Tennessee sentencing scheme does not contain a provision analogous
to Federal Rule of Evidence 403, allowing the trial court to exclude evidence if its prejudicia effect
outweighsits probative value, the tria court must admit any evidence that is“relevant” or “probative” to
theissue of punishment, regardless of whether the evidenceisreliable or more prejudicial than probative.
Accordingly, appellant contends that the Berry court erred in uphol ding the constitutionality of Tennessee
Code Annotated section 39-13-204(c) and urges this court to dispense with the Berry opinion, find the
statute unconstitutional, and reverse this case.
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The death penalty statutes have repeatedly been held constitutional. See e.q., State v. Keen, 31
S.W.3d 196, 233 (Tenn. 2000), cert. denied, 532 U.S. 907 (2001); State v. Nesbit, 978 SW.2d 872, 902
(Tenn. 1998), cert. denied, 526 U.S. 1052 (1999); Statev. Vann, 976 SW.2d 93, 117 (Tenn. 1998), cert.
denied, 526 U.S. 1071 (1999); State v. Bland, 958 S.W.2d 651, 663 (Tenn. 1997), cert. denied, 523 U.S.
1083 (1998); Bigbee, 885 SW.2d at 813-14; State v. Smith, 857 SW.2d 1, 21-22 (Tenn. 1993), cert.
denied, 510 U.S. 996 (1993); Statev. Bane, 853 S.W.2d 483, 488 (Tenn. 1993); see adso Berry, 2003 WL
1855099, at *4-*5.

XI111. Failureto Dismiss I ndictment Pursuant to Article |, Section 19 of Tennessee Constitution

Appellant contends that the trial court erred in denying his motion to dismiss the indictment based
upon itsviolation of Articlel, Section 19 of the Tennessee Constitution. Appellant acknowledgesthat the
supreme court rejected this argument in Van Tran, 864 S.W.2d at 481, but asserts the issue on appeal to
preserveit for later review. Accordingly, thisissue iswithout merit.

X1V. [Deleted: Failureto Dismiss|ndictment Because Aggravating Factorsnot Listed in
I ndictment]

XV. Failureto Allow Defendant to Addressthe Jury L ast

Appellant contends that the trial court erred in failing to allow him to address the jury last during
closing arguments in the penalty phase of the trial. This issue has been rgected by our supreme court.
Smith, 857 SW.2d at 24. Thisissue iswithout merit.

XVI. Reliability of DNA Testing

Appellant contendsthat thetrial court erred in denying hismotion for apretrial hearing to determine
the reliability of the polymerase chain reaction (“PCR”) DNA testing used in this case, pursuant to
McDaniel v. CSX Transportation, Inc., 955 SW.2d 257 (Tenn. 1997). In McDanidl, the Supreme Court
clarified the standardsfor the admission of scientific evidence under Tennessee Rules of Evidence 702 and
703. Subsequently, the Tennessee Supreme Court held that pursuant to Tennessee Code Annotated section
24-7-117, mitochondrial DNA evidence met the general standards for admission of scientific or technical
evidence and could be allowed as a method of proving identification without expert testimony as to its
reliability. Statev. Scott, 33 S.W.3d 746, 756-60 (Tenn. 2000). Thetrial court herein relied on Scott and
ruled that a pretrial hearing to determine the reliability of the DNA testing was not necessary. Appellant
arguesthat, although Scott held that aMcDaniel hearing did not have to be conducted asto mitochondrial
DNA testing, this case involves PCR DNA testing rather than mitochondrial DNA testing. Appellant
further contendsthat, “[b]ecausethe scientific reliability of the specific type of testing used in this case has
never been established, thetrial court erred in failing to order a Danidl [sic] hearing.”

The Tennessee Supreme Court has held “the PCR method of DNA analysis an inherently
trustworthy and reliable method of identification.” State v. Begley, 956 S.W.2d 471, 477 (Tenn. 1997).
In Begley, the court held:

[h]ereafter, the PCR method of DNA analysis shall be admissible into evidence without
antecedent expert testimony asto itstrustworthinessand reliability, pursuant to Tenn. Code
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Ann. §24-7-117(b)(1). Asprovided by that statute, partiesare neverthelessallowed to offer
proof that DNA analysisisnot trustworthy andreliable. Tenn. Code Ann. § 24-7-117(b)(2).
For example, aparty can challenge thereliability of a particular test in any given case by a
showing of sloppy handling of samples, failureto train the personnel performingthetesting,
failure to follow protocol, and the like. Such a chalenge, however, will go to the weight,
not the admissibility, of DNA evidence.

Id. at 478 (footnote omitted). Herein, PCR DNA testing was utilized by the TBI and LabCorp expert
witnesses. In accordance with Begley, we conclude that the PCR DNA evidence was admissible without
antecedent expert witness testimony as to its trustworthiness and rdliability. Accordingly, thisissueis
without merit.

XVII. Admission of Victim Impact Evidence

Appellant contends that the trial court erred in denying his motions to exclude all victim impact
evidence and challenges the victim impact jury instruction in Statev. Neshit, 978 SW.2d 872, 892 (Tenn.
1998). Specifically, appellant arguesvictimimpact testimony isprejudicial and irrelevant under the capital
sentencing structure established by Tennessee Code Annotated section 39-13-204(g)(1) and Neshit, 978
SW.2d at 892, and should be excluded. Appellant assertsthat Tennessee Code Annotated section 39-13-
204(g)(1) mandates that a jury “shall” return a verdict of death once a jury decides that aggravating
circumstances exist and they outweigh any mitigating circumstances. Appellant assertsthat, under Neshit,
the jury is not permitted to consider the victim impact evidence until after finding that at least one
aggravating circumstance exists and that the aggravating circumstance(s) outweigh any mitigating
circumstances beyond a reasonable doubt.

Appellant aso argues that the Neshit jury instructionisillogical. Theinstruction readsasfollows:

You may consider the victim impact evidence in determining the appropriateness of the
death penalty only if you first find that the existence of one or more aggravating
circumstances has been proven beyond a reasonable doubt by evidence independent from
the victim impact evidence, and find that the aggravating circumstance(s) found outweigh
the finding of one or more mitigating circumstances beyond a reasonabl e doubt.

Neshit, 978 SW.2d at 892.

Appellant contends that the jury charge in effect “moots’ the victim impact evidence because
Tennessee Code Annotated section 39-13-204(g)(1) requiresthejury to return averdict of death if it finds
that an aggravating circumstance or circumstances exist beyond a reasonable doubt and outweigh any
mitigating circumstances beyond a reasonable doubt.

Victim impact evidence has been declared constitutional by the United States Supreme Court and
the Tennessee Supreme Court. Paynev. Tennessee, 501 U.S. 808, 827 (1991); Neshit, 978 S.W.2d at 889.
Furthermore, the argument advanced by appellant that victim impact testimony isirrelevant and should be
excluded under Tennessee's current capital sentencing system, has also been rejected by the Tennessee
Supreme Court. See Reid, 91 S.W.3d at 282-83 (holding that any contradiction between the statute and
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the Neshit instruction inures to the benefit of the defendant; therefore, this argument does not entitle the
defendant to relief). Thisissue iswithout merit.

XVIII. [Deleted: Amendment of I ndictment]
XIX. Failureto Consolidate This Case with Davidson County Cases

On August 13, 1998, appellant filed a motion to consolidate this case with the two pending cases
in Davidson County pursuant to Tennessee Rules of Criminal Procedure 13(a) and 8(b). Thetrial court
found that while consolidation waslegally permissible under Tennessee Rulesof Criminal Procedure8and
13, it was not appropriate under the facts of this case.

Tennessee Rule of Criminal Procedure 8(b) provides for permissive joinder if the “offenses
constitute parts of acommon schemeor plan or if they are of the sameor similar character.” Thetrial court
issued a well-reasoned memorandum, finding that joinder was not appropriate under Tennessee Rule of
Criminal Procedure 8(b) becauseit did not have sufficient evidence to support the theory that the offenses
involved constituted acommon scheme or plan. The court found that it had insufficient facts to establish
that the modus operendi in the Davidson County incidents was probative of appellant’s identity in the
Montgomery County incident. Thetria court noted that the perpetrator inthe Montgomery County incident
removed the victims from the scene and killed them by cutting their throats with a knife, whereas the
Davidson County perpetrator shot the majority of the victimsat the two crime scenes. Therefore, the court
concluded that it could not find that there was a unique method used in committing the crimes as required
by Statev. Hoyt, 928 SW.2d 935, 943 (Tenn. Crim. App. 1995). Thetrial court aso found that although
some of thewitnesseswould testify in thetrials of all three offenses, many of the witnesses were necessary
for only one of the trials. The trial court then reasoned that “capital trials are very lengthy and very
complicated. A jury in this type of case is required to absorb, process, and evauate a great deal of
information. Given the limited factual similarities among the cases, consolidating them would create an
unnecessary and, arguably, unmanageable burden on the jury.” The court’s memorandum on the issue of
the factual appropriateness of consolidation spans five pages with citations to case law and the Rules of
Criminal Procedure. Thus, appellant mischaracterized thetrial court’ sdecision on consolidation by stating
that it “gave no specific reason for its decision, ssmply explaining that the decision of whether to order
consolidation isin the court’ s discretion.”

Permissivejoinder pursuant to Rule 8(b) of the Tennessee Rulesof Crimina Procedureisgoverned
by an abuse of discretion standard, and atrial court’ s decision to consolidate offenses will not be reversed
unlessthe court applied anincorrect legal standard or reached adecision which isagainst logic or reasoning
that caused an injustice to the party complaining. Spicer v. State, 12 S\W.3d 438, 442-43 (Tenn. 2000).

Appellant assertsthat he was prejudiced by the court’ s decision not to consolidate. He asserts that
“if the jury had been able to hear the details of the other, similar murders it might well have afforded the
expert proof regarding Defendant’ s well-documented mental illnesses more credence.” After areview of
the record on this issue, this Court cannot conclude that the trial court abused its discretion in denying
appellant’s motion to consolidate. Thisissue iswithout merit.

XX. [Deeted: Competency of Appellant to Stand Trial]
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XXI. and XXI1. Testimony of Rev. Joelngle, Mary Ann Hea, and Ron L ax at Competency Hearing

At thecompetency hearing, appellant sought to introducethetestimony of Reverend Joelngle, Mary
Ann Hea, and Ron Lax. He asserts that these three witnesses would have testified as to appellant’s
incompetency to stand trial. Appellant contends that the information possessed by these witnesses is
absolutely critical to afair determination of his competency to stand trial. Rev. Ingle was not allowed to
testify because appellant refused to waive the priest/parishoner privilege. Defense counsel withdrew
witnesses Hea and Lax because the court ruled that it would permit “wide open” cross-examination as to
each of these witnesses on mattersrelevant to competency, even though defense counsel requested that the
cross-examination of thesewitnesses belimited becausethey each worked with appellant’ s* defenseteam”
in connection with appellant’ s Davidson County cases. The court determined that because these witnesses
were part of appellant’ s defense team, appellant would be required to waive the attorney/client privilege.
Appellant refused to waive his privileges.

Rev. Joe Ingle, appellant’s minister, was prepared to testify that he had visited and counseled
hundreds of mentally ill prisoners over the past twenty-five years, and appellant was the most mentally ill
prisoner he had ever counseled. Rev. Ingle had spent more time with appellant than all of the expert
witnesses combined. Appellant contends that, although Rev. Ingle is not a trained psychiatrist or
psychologist, his lay perceptions of appellant mirror those offered by Drs. Auble and Amador, which is
“highly significant.” In the affidavit offered by Rev. Ingle, he states that appellant is obsessed with the
desire to be normal. When he was able to break through appellant’s “mask of normalcy” and get him to
reveal histruethoughts, hefound appellant’ sthinking bizarreand delusional. Appellant advised Rev. Ingle
that heisbeing “set up” by the government. Appellant further contendsthat Rev. Ingle’ stestimony would
have provided a disinterested perspective on his menta health that could have rehabilitated the defense
experts.

Mary Ann Heaisasocia worker employed by the Davidson County Public Defender’ sOffice. Hea
would have testified to the substance of her many interviews with appellant. The trial court held that
because Hea was employed by the public defender’ s office, she stood in the same position as an attorney.
Thereafter, defense counsel excused Ms. Hea as awitness.

Appellant also sought to call Ron Lax asawitness at the competency hearing. Mr. Lax isadefense
investigator involved in appellant’s McDonald’s murders case in Davidson County. The defense sought
to question Lax based upon two interviewswith appellant during June 1999, and counsel requested that the
court limit the State’ scross-examination of Lax to thesetwo interviews. Thetrial court denied therequest,
ruling that on cross-examination the State would be entitled to ask Lax about all of the interviews he had
conducted with appellant, and the State would be able to discover all of Lax’s reports of these interviews
as Jenks material. Asaresult, the defense did not offer Lax as awitness.

Appellant acknowledges that Tennessee follows the “wide-open” approach to cross-examination
but arguesthat cross-examination islimited to questionsthat are designed to elicit relevant evidence. See
State v. Adkisson, 899 S.W.2d 626, 645 (Tenn. Crim. App. 1994). Appellant asserts that because the
defense experts testified that appellant was competent to stand trial until the late spring or early summer
1999, appellant’s competency to that point was not at issue, and the State should have been limited to
guestioning Lax as to his interviews of appellant following the appellant’s “deteriorated state” only.
Otherwise, the tria court was authorizing the State to “delve into wholly irrelevant mattersin its cross-
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examination.” The State countersthat it should have been provided the opportunity to cross-examine the
witness with regard to his conversations and interactions with the appellant touching on his competency
and incompetency.

Tennessee Rule of Evidence 611(b) provides that the scope of cross-examination extendsto “any
matter relevant to any issue in the case, including credibility.” Because appellant’s competency was at
issue, conversations and interactions Lax had with appellant prior to his determination that appellant was
no longer competent would be relevant. The differencesin appellant’ s actions and statementsin his prior
interviews and the June 1999 interviews would be relevant, and they would certainly be an arearipe for
cross-examination. Mr. Lax certainly made hisdetermination asto appellant’ s competency based upon his
relationship and involvement in appellant’ s case over thetwo year period he worked with appellant, rather
than solely on the two June 1999 interviews. This court determines that the trial court did not abuse its
discretion with regard to this ruling.

Asfor witnesses Heaand Ingle, appellant asserts that acriminal defendant has a due process right
to call witnesses on hisown behalf. Washingtonv. Texas, 388 U.S. 14, 23 (1976). Appellant then asserts
that thetrial court’ srulingswith respect to these witnesses“impinged upon [his] right to present adefense
to an unconstitutional degree” and cites Knight v. Dugger, 863 F.2d 705, 725-29 (11th Cir. 1988).
Appellant further contends that the trial court erred when it invoked mere evidentiary privileges to deny,
or at least diminish, his right to call witnesses to support his claim of competency. The issue of the
appropriate burden in establishing competency is of manifest importance to the issue of whether thetria
court erred in allowing appellant to assert his privileges.

Appellant contendsthat thetrial court’ srulingsasto Ingle and Heaare incorrect because appellant
was presumed to be incompetent at the hearing and, therefore, did not have the ability to assert or waive
either the priest/parishoner privilege or the attorney/client privilege. The appellant relies upon the 1911
Tennessee Supreme Court case of Jordan v. State, 135 SW. 327, 329 (Tenn. 1911), and the case of State
v. Black, 815 S.W.2d 166, 174 (Tenn. 1991), for the proposition that the State bears the burden of proving
adefendant’ scompetenceto stand trial oncetheissue of competency israised. Itistheappellant’ sposition
that, once competency is raised, a crimina defendant is presumed incompetent until the State proves
otherwise. The State, however, asserts that the burden is on the crimina defendant to establish his
incompetency to stand trial by a preponderance of the evidence and relieson United Statesv. Shepard, 538
F.2d 107, 110 (6th Cir. 1976), and Statev. Oody, 823 SW.2d 554, 559 (Tenn. Crim. App. 1991). Thetrial
court asserted in its memorandum opinion on the motion for new trial that the law on the burden of proof
isunclear. Appellant asserts that the supreme court cases of Jordan and Black place the burden of proof
on the State by “approving” jury instructions that placed the burden on the State. Appellant submits that
because the supreme court is the highest court in the state, the court of criminal appeals decision in Oody
“is of no consequence.”

This Court determines that, based on Oody, the burden of proof at acompetency hearing rests on
the criminal defendant to establish incompetency to stand trial by a preponderance of the evidence.
Appellant’ sreliance on Black and Jordan ismisplaced. Jordan did not hold simply that the burden was on
the State to prove competency by apreponderance of the evidence as argued by appellant. Rather, Jordan
adopted a shifting of the burden when it found that the following jury charge was “in all things correct.”
Jordan, 135 SW. at 329.
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The law presumes that all persons are of sound mind until the contrary is made to appear.
When, therefore, any person charged with a crimina offense punishable by death or
imprisonment pleadsinsanity, asin this case, and presents evidence establishing or tending
to establish the said plea, which evidenceis sufficient to rebut and overturn the presumption
of sanity, then it must be made to appear to your satisfaction from all the evidence that the
defendant is of sufficient mental capacity to give sane advice to his counsel involving the
charge in the indictment.

Id. at 328 (emphasisadded). This charge does not support appellant’ s contention that once the issue of
competency israised, the burden is on the State the prove competency. Instead, Jordan requires a shifting
of the burden whereby the defendant must first present evidence establishing incompetency, rebutting and
overturning the presumption of competency. If the presumption of competency issufficiently rebutted, then
the burden shifts to the State.

Further, the merereference of atrial court’ s statement in Black that the burden of proof was on the
State to prove competency does not relegate that statement to the law in Tennessee. The holding in Black,
relevant to the competency issue, was a determination that the crimina defendant in that case was
competent to stand trial under the standards enunciated in the cases of Duskey, Mackey, and Benton, not
who bore the burden at the competency hearing. Black, 815 SW.2d at 173-75. Moreover, three months
after the supreme court’ sdecision in Black, the Tennessee Supreme Court declined to grant permission to
appeal in Oody and has not since addressed thisissue.

Because appellant is presumed competent at the hearing, appellant had the right to assert his
privileges, which prevented the witnesses at issue from testifying. This Court concludesthat there wasno
error inthe trial court’s rulings on thisissue.

XXI1I. Testimony of Dr. Xavier Amador

Appellant contendsthat thetrial court erred in forcing defense expert Dr. Xavier Amador to testify
at the competency hearing without giving him sufficient timeto: (1) review cassette tapes Dr. Bernet had
recorded during his interview with appellant prior to the competency hearing and (2) review Dr. Turner-
Graham’sreport. The proof at the competency hearing was presented out of order dueto Dr. Amador’s
scheduling constraints. The defense presented Dr. Pamela Auble as its first expert. Next, the State
presented the testimony of Dr. Bernet, during which cassette tapes of a two hour and fifteen minute
interview with appellant were introduced. Dr. Cynthia Turner-Graham testified next. Following her
testimony, the court asked defense counsel to call itsnext witness. Dr. Amador’ sflight, however, had been
cancelled the previous night, and he had not yet arrived. When Dr. Amador arrived, he was given Dr.
Turner-Graham’ s report and the tapes from Dr. Bernet’sinterview for hisreview.

Defense counsel asked that Dr. Amador be given additional timeto review thetapesand report upon
hisarrival. Thetrial court denied the request explaining that Dr. Amador had at least thirty minutes to
review the report, and that he could review the tapes during the lunch break. Further, the court explained
that defense counsel heard the tapes and could advise him concerning the same.

Dr. Amador never indicated that histestimony was compromised by insufficient timeto review the
report or the tapes. Appellant argues that, if Dr. Amador had been given additional time to review Dr.
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Bernet’ staped interview, he would have been better equipped to challenge Dr. Bernet’ sconclusions. This
court findsthat the record does not support appellant’ sargumentson thisissue. Thisissueiswithout merit.

XXI1V. [Deleted: Testimony of Dr. Turner-Graham]
XXV. Testimony of Elfreida Lane

During Elfeida Lane’ s redirect testimony, the prosecuting attorney asked her if she had ever been
through the drive-thru window at Baskin-Robbinswith her daughter and appellant. Ms. Lanereplied, “We
did not go through Baskin Robbins, sir.” Counsel then attempted to ask another question, and Ms. Lane
interrupted and said, “that was my daughter that said that not - - we did not go through Baskin Robbins.
Not to my knowledge.” Defense counsel then objected to the hearsay. The State responded that it had not
intended to elicit hearsay testimony. The trial court sustained the objection and instructed the jury to
disregard that portion of Ms. Lane' stestimony and consider it for no purpose. Thereafter, the State asked
Ms. Lane if she and a member of her family and appellant had gone through the drive-thru at Baskin-
Robbins. After Laneresponded that she could not remember doing so, counsel asked if it was possiblethat,
after they dined at Logan’s, they went to get ice cream. Ms. Lane stated that she could not remember doing
0.

At no point during this exchange did defense counsel request amistrial. Appellant now assertsthat
the court should have sua sponte granted amistrial. A mistrial should be declared in acriminal trial only
inthe event of a“manifest necessity” that requiressuch action. Statev. Hall, 976 SW.2d 121, 147 (Tenn.
1998) “The purpose for declaring amistrial isto correct damage done to the judicial process when some
event has occurred which precludes an impartial verdict.” Statev. Williams, 929 SW.2d 385, 388 (Tenn.
Crim. App. 1996). Thedetermination of whether to grant amistrial restswithin the sound discretion of the
trial court. Statev. Smith, 871 SW.2d 667, 672 (Tenn. 1994). The reviewing court should not overturn
that decision absent an abuse of discretion. Reid, 91 SW.3d at 279. Moreover, the burden of establishing
the necessity for amistrial lies with the party seeking it. Williams, 929 S.W.2d at 388.

Appellant’s counsel did not move for a mistrial based upon the hearsay testimony by Ms. Lane.
Moreover, the trial court gave a curative instruction, which the jury is presumed to have followed. Hall,
976 SW.2d at 148. Thisissueiswithout merit.

XXVI. Testimony of Loretta Diorio and Stephen Diorio

During abreak in thetestimony of Stephen Diorio, hewent into the hallway and sat with hismother,
LorettaDiorio, who had already testified. Asthey weresittingin the hallway, anewsreporter was making
alivebroadcast concerningthetrial. Appellant’ scounsel immediately alerted the court and movedto strike
the testimony of both Stephen and Loretta Diorio. The court questioned Stephen Diorio outside of the
presence of the jury about what he had heard. Stephen admitted that he heard part of the news report and
that the reporter stated that, after along pause, “I pointed out the person.” He did not hear anything else
the reporter said. The court then ruled that there was no Tennessee Rule of Evidence 615 violation. The
court went on to state that, although witness Stephen Diorio could have been adversely affected and the
Rule compromised, the same had not occurred.
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On appeal, the appellant arguesthat thetrial court erred. Tennessee Rule of Evidence 615 provides
in pertinent part: “At the request of a party the court shall order witnesses, including rebuttal witnesses,
excluded at trial or other adjudicatory hearing . . . The court shall order all persons not to disclose by any
means to excluded witnesses any live trial testimony or exhibits created in the courtroom by a witness.”
Tenn. R. Evid. 615. The sequestration ruleis designed to prevent witnesses from hearing the testimony of
other witnesses and subsequently adjusting their testimony. State v. Harris, 839 SW.2d 54, 68 (Tenn.
1992). When a sequestration rule violation israised on appeal, the court shall consider the seriousness of
the violation and the prejudice, if any, suffered by the defendant. 1d. at 68-69. In the case at bar, any
violation was minor, appellant suffered no resulting prejudice. Thisissue iswithout merit.

XXVII. Introduction of Undergarment of Victim Angela Holmes

During the trial, Tobaris Holmes identified the clothing his wife was wearing on the night of her
murder. The clothing wasfound at the crime scene and included AngelaHolmes' sbra. The State moved
for theadmission of the articlesof clothing into evidence without objection. Appellant now arguesthat the
court should have removed the brafrom evidence. Appellant arguesthat the brahad little or no relevancy
and that any relevancy was outweighed by the pregjudice it caused.

Appellant failed to object when the bra was admitted into evidence. The failure to make a
contemporaneous objection constitutes awaiver of theissue on appeal. Tenn. R. App. P. 36(a); see aso
Statev. Little, 854 SW.2d 643, 651 (Tenn. Crim. App. 1992). Thisissue iswithout merit.

XXVIII. Exclusion of TBI Memorandum

During the cross-examination of TBI agent Samera Zavero, appellant attempted to introduce into
evidence a TBI memorandum, which stated that a person named James Jones could not be excluded as a
possible donor of the DNA found on appellant’ sright shoe. Thetrial court excluded the memorandum as
irrelevant because there was no evidence that James Jones had anything to do with the case. Appellant
argued that the memorandum was rel evant because the State mentioned James Jonesin opening statement.

During its opening statement, the State told the jury that the case had been a hard case for law
enforcement and the proof might show that appellant was not the first suspect in this case. Three men,
Jones, Shelly, and Black, all of whom had acrack problem and were partying, taking guns, and selling them
for crack, may have been the first suspects. Later in the opening, the State discussed the expected DNA
evidence found on appellant’ s shoes and commented “that’ swhy [the DNA evidence of] Jonesand Shelly
and Black weregivenup.” Thetrial court found that the mention of James Jones during opening statement
was insufficient to establish the relevance of the document without any other evidence that James Jones
had an involvement in the case.

Appellant contends that, because the State injected the name of James Jones into the issue of the
identity of the perpetrator of the crimes, the memorandum isrelevant. Evidenceisrelevant if it has“any
tendency to make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” Tenn. R. Evid. 401. Relevant evidence
“may be excluded if its probative value is substantialy outweighed by the danger of unfair prejudice,
confusion of theissues, or misleading thejury.” Tenn. R. Evid. 403. However, “[o]f critical importance
hereisthe nature of opening statements. They are intended merely to inform the trial judge and jury, in a
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genera way, of the nature of the case and to outline, generally, the facts each party intendsto prove. Such
statements do not amount to stipulations and certainly are not a substitute for the pleadings or for the
evidence.” Harrisv. Baptist Mem'| Hosp., 574 SW.2d 730, 732 (Tenn. 1978).

After areview of the evidence, we conclude that the trial court did not err in excluding the TBI
memorandum. James Jones was never shown to have any involvement with the case. As such, any
referenceto himinaTBI memorandumisirrelevant to the determination of thefactsat issue. Accordingly,
thisissue is without merit.

XXI1X. Testimony of Jeffrey Potter

Appellant contends that the testimony of Jeffrey Potter should have been excluded because his
conversation with appellant was too far removed in time from the Baskin-Robbins incident to provide
meaningful insight into appellant’s motive. The testimony was about a conversation Mr. Potter had with
appellant wherein the appellant told him robbery would be an easy way to make money. The trial court
held a jury-out hearing to determine when the comment was made in relation to the Baskin-Robbins
murders. Potter could not recall the date of the conversation but testified that the statement was madeafew
months before the Baskin-Robbins murders. Healsotestified that the statement was made in late summer
1996. Further, he could recall that the statement was made during appellant’ s second term of employment
with Shoney’ sand that appellant madethe statement shortly beforehewasterminated. The court ruled that
the statement was not too remote in time and allowed him to testify asto the statement.

Potter testified before the jury that appellant made the statement in January 1997, shortly before he
wasfired. Defense counsel questioned him on the discrepancy in his testimony, and he replied that he had
gone home, thought about it, and tried to get everything right.

This court cannot find that the court erred in allowing Potter to testify as to the statement made by
appellant. Thisissueiswithout merit.

XXX. Useof Styrofoam Heads by Dr. Harlan as Demonstr ative Evidence

Appellant challengesthe use of demonstrative evidence by the medical examiner asinappropriate.
During Dr. Harlan’s testimony, he used styrofoam heads to demonstrate, with a pen, the head wounds
suffered by the victims. This court approved the use of this type of demonstrative evidence in State v.
Robert E. Cole, No. 02C01-9207-CR-00165, 1993 WL 539185, at *3 (Tenn. Crim. App. at Jackson, Dec.
30, 1993). In Cole, this Court concluded that the evidence was “highly probative as to the issues to be
decided by the jury. Under the circumstances, the trial court did not err in admitting the challenged
evidence.” 1d. (citing Statev. King, 718 S.\W.2d 241 (Tenn. 1986); Statev. Sexton, 725 SW.2d 371 (Tenn.
Crim. App. 1986)).

This court cannot find that the use of the styrofoam heads was inappropriate in this case as the
appellant urges. Thetria court did not err initsruling that the use of the styrofoam headswould assist Dr.
Harlan in demonstrating the location of the wounds. Thisissueis without merit.

XXXI. [Deleted: Failureto Allow Introduction of Police Report]
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XXXII. [Deleted: Sufficiency of the evidence]
XXXII1. Prosecutorial Misconduct in Guilt Phase

Appellant contends that the prosecutors committed numerous acts of prosecutorial misconduct
during their argumentsin the guilt phase.®> When reviewing allegations of prosecutorial misconduct, “[t]he
general test to be applied is whether the improper conduct could have affected the verdict to the prejudice
of the defendant.” Harrington v. State, 385 S.W.2d 758, 759 (Tenn. 1965); see also State v. Richardson,
995 S.W.2d 119, 127 (Tenn. Crim. App. 1998). The factors relevant to the court’ s determination are:

The conduct complained of viewed in light of the facts and circumstances of the case;
The curative measures undertaken by the court and the prosecution;

The intent of the prosecutor in making the improper arguments;

The cumulative effect of the improper conduct and any other errors in the record; and
The relative strength and weakness of the case.

agrwpNE

Neshit, 978 S.W.2d at 894.
Referenceto Danny Tackett’ stestimony
During opening statement, the prosecutor commented:

Y ou are going to hear testimony from Danny Tackett and maybe another co-worker ... We
think Mr. Tackett is going to tell you that he worked with Mr. Reid at a Shoney’s.. . . and
that there was talk when the two of them worked about raising money, not by donating
money at the Plasma center or anything like that. There was talk about raising money by
conducting robberies.

Defense counsel objected, and the court conducted a sidebar conference. The court reminded defense
counsel that Tackett’'s testimony about the conversation would be admissible at trial, a finding he had
previously made. The court then advised the prosecutor to limit his remarks to anticipated evidence that
he believed in good faith would be forthcoming, not otherwise. At trial, Tackett testified that when
appellant asked him about how he could get money, he suggested committing robbery asameansof making
money and mentioned a“fast food place, you know, middle of night, no withesses.” Tackett agreed that
he made the suggestion to appellant.

3A mong other things, appellant challenges: (1) the State’s reference to the DNA database as “big, huge” as
misleading to the jury; (2) the implication by the State that appellant had committed other murders by referring to the
murdersin “this county” and “our county;” (3) theimplication by the State that appellant failed to testify; (4) the State’'s
reference to the donor of blood on the shoes of appellant as belonging to the victims; (5) the State’s reference to latex
gloves that were found at the crime scene and their connection with appellant; and (6) the State’'s “bank of justice
analogy” inclosing argument that indicated it wasthe jury’ s civic duty to find appellant guilty. Appellant failed to make
objectionsto these alleged instances of prosecutorial misconduct at trial. Appellant’sfailureto object constituteswaiver
of these issues on appeal. State v. Thornton, 10 S\W.3d 229, 234 (Tenn. Crim. App. 1999) (citing Tenn. R. App. P.
36(a)); State v. Green, 974 S.W.2d 186, 188 (Tenn. Crim. App. 1997); Little, 854 S.W.2d at 651 (holding that failure
to object to prosecutor’ salleged misconduct during closing argument waiveslater complaint). Accordingly, theseissues
are without merit.
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Appellant arguesthat the prosecutor’ scomment during opening statement intimated that appel lant,
not Tackett, made the robbery statement about committing arobbery; therefore, the prosecutor committed
misconduct. The prosecutor’s comments regarding Danny Hackett’s suspected testimony were not
improper. Moreover, the comments could not have affected the verdict to the prejudice of appellant,
because the jury heard Tackett testify he brought up the robbery suggestion. Thisissueis without merit.

Writing of theword “match” on visual aid

During closing argument, the prosecutor used avisua aid in connection with hisargument asto the
fiber evidence in the case upon which the word “match” was written. The defense objected, arguing that
the word “match” implied identity, whereas the testimony of the expert witness had been that the fibers
found on the victims' clothing were “consistent” with fibers found in appellant’s car. The tria court
overruled the objection, stating, “ The rules provide that the closing argument by the State islimited to the
subject matter covered in the State’ s argument and the argument by the defendant. Also the law provides
that counsel may comment on the evidence and reasonable inferences that may be drawn therefrom.
Discussion about fiberswasincluded in the State’ sopening argument. It wasalso covered by the defendant
in hisargument. So, the rules provide that subject matter isfair game.” Thetrial court further explained,
“The specific use of the word match . . . if heusesit, that’s histake on the evidence. He can comment on
what hethinksthe evidenceis. .. Thejury heard the evidence, and its[sic] up to them to sort out whether
his use of the word match is appropriate or not.”

The closing argument is a valuable privilege for both the State and the defense and counsel is
afforded wide latitude in presenting final argument to the jury. See Statev. Cribbs, 967 S.W.2d 773, 783
(Tenn. 1989); State v. Cone, 665 S.W.2d 87, 94 (Tenn. 1984). However, when a prosecutor’ s argument
“veers beyond the wide latitude afforded, the test for determining if reversal is required is whether the
impropriety ‘ affected the verdict to the prejudice of thedefendant.”” Cribbs, 967 SW.2d at 783. Appellant
arguesthat the use of theword“ match” characterized the proof asmuch stronger thanit actually was, which
thereby misled the jury. The prosecutor did not exceed the latitude given him in writing the word match
onthevisual aid. Moreover, theword “match” on the visual aid did not affect the verdict to the prejudice
of appellant. Thejury heard theexperts' testimony that thefibersonthevictims' clotheswere* consistent.”
The experts were thoroughly cross-examined on this point. Additionally, the jury was instructed that
arguments of counsel arenot to be considered evidence. Thejury ispresumedtofollow instructions. State
V. Smith, 893 SW.2d 908, 914 (Tenn. 1994). Thisissueiswithout merit.

Appeal tojury’spassion

In closing argument, the prosecutor placed picturesof each victim on aprojector and left them there
for seven minutes. At some point, the prosecutor threw dollar bills on the projector used to display the
images of thevictims. Appellant assertsthat, by these acts, the prosecutor intended to inflame the passion
of the jury, which is prohibited. See Watkinsv. State, 203 S.W.2d 344, 345-46 (Tenn. 1918). The State
arguesthat the prosecutor was simply demonstrating to the jury that it was money that motivated appellant
to rab, kidnap, and murder the victims, whose pictures were being projected, and to eliminate the victims
aswitnesses. These actions, although dramatic, werenot “conduct soimproper that it affected the verdict.”
Harrington, 385 S\W.2d at 759. Thisissueiswithout merit.
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Biblical reference

In closing argument, the prosecutor stated, “No matter how hard you try murder will out. If
necessary the stones themselves will cry out. The shoes themselves will cry out as they did in this case.
They will show the blood. Blood will out, and it did in this case. He couldn’t get rid of every speck of
blood.” Appellant contendsthat this argument was based on a passage from the book of Habbukuk in the
Bible. Habbukuk 2: 9-11 reads as follows:

9. Woeto him who getsevil for his house, to set hisnest on high, to be safe from the reach
of harm!

10. You have devised shameto your house by cutting off any peoples; you have forfeited
your life.

11. For the stone will cry out from the wall, and the beam from the woodwork respond.

Habbukuk 2:9-11 (Revised Standard Edition). Appellant did not make acontemporaneous objection to the
prosecutor’s comments. Therefore, thisissueiswaived. See Thornton, 10 SW.3d at 234 (citing Tenn.
R. App. P. 36(a)); Green, 974 SW.2d at 188; Little, 854 SW.2d at 651.

Although appellant did not make a contemporaneous obj ection to the Biblical reference, he moved
for amistrial after the completion of the State’ s closing argument and after thejury had | eft the courtroom.
Appellant argued that based on thetotality of the prosecutor’ sargument, specifically including theBiblical
reference, the pictures of the victims on the projector for seven minutes, the latex gloves comments, and
the bank of justice analogy, the argument appealed to the passion and sympathy of the jury. A mistrial
should be declared in acriminal trial only in the event of a“manifest necessity” that requires such action.
Hall, 976 SW.2d at 147. “The purpose for declaring amistrial isto correct damage done to the judicial
process when some event has occurred which precludes an impartial verdict.” Williams, 929 SW.2d at
388. The determination of whether to grant amistria rests within the sound discretion of the trial court.
Smith, 871 SW.2d at 672. The reviewing court should not overturn that decision absent an abuse of
discretion. Reid, 91 SW.3d at 279. In this case, the trial judge found there was no manifest necessity
requiring amistrial. We agree.

On appeal, appellant correctly notes that any references to the Bible during closing argument are
prohibited. SeeCribbs, 967 SW.2d at 783. Thesupreme court hasheld aBiblical referenceto beharmless
error. Seeid. at 783 (holding prosecutor’s quotation to the Bible, “Whatever a man sows, so shall be
reaped’ as harmless). In Cribbs, the prosecutor acknowledged in his closing that it made him
uncomfortable to mention Biblical references, but he then quoted the reap what you sow passage. Id. He
then explained to thejury that he did not want anyone to be offended by the Biblical reference, but it was
avery important part of our law. Id. Notwithstanding, the court held that the prosecutor’ scommentswere
harmless because they did not affect the verdict of the jury.

In the order denying appellant’s motion for new trial, the trial court found that the reference was
of areligious nature and constituted error, but found that it was harmless. The court noted that the“ passage
isoneof relative obscurity. Therefore, the court findsit unlikely that the jurors were actually aware of the
remainder of the passage and/or its meaning. Thisis particularly true given the context of the reference.”

Based on our review of therecord, wefind that the prosecutor’ s Biblical reference did not affect theverdict
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to the prejudice of appellant and that the trial court did not abuse its discretion. Therefore, thisissueis
without merit.

XXXIV. LifePhotographsof Victims

Appellant challenges the introduction of photographs of the victims before they were murdered
during the victim impact testimony. Appellant asserts that the photographs served only to inflame the
jurors and appeal to their emotions. The State counters that the photographs were probative of the issue
of theimpact of the death onthevictims' family members and to show those unique characteristics which
provide abrief glimpse into the life of the victims. The supreme court has held:

[g]enerdly, victim impact evidence should be limited to information to show those unique
characteristics which provide a brief glimpse into the life of the individual who has been
killed, the contemporaneous and prospective circumstances surrounding the individual’ s
death, and how those circumstancesfinancialy, emotionally, psychologically or physically
impacted upon members of the victim’simmediate family.

Neshit, 978 S.W.2d at 887. In this case, the photographs were introduced to provide a brief glimpse into
the lives of the victims, as alowed by Neshit. Accordingly, the court did not err in alowing the
introduction of these photographs.

XXXV. [Deleted: Photographsof Victimsat Crime Scene]
XXXVI. Victim Impact Testimony of Tobaris Holmes

Appellant next contends that the trial court should have excluded the victim impact testimony of
Tobaris Holmes during the penalty phase, wherein Mr. Holmes testified that his daughter Ryane “kisses
Angela spictureand not Angela.” Thistestimony wasgivenin responseto the prosecutor’ squestion, “Mr.
Holmes, how has Angela' s murder affected your family?” Appellant did not object to Mr. Holmes's
testimony; therefore, thisissueiswaived. See Thornton, 10 SW.3d at 234 (citing Tenn. R. App. P. 36(3));
Green, 974 SW.2d at 188; Little, 854 SW.2d at 651. Further, we find that this statement was proper
victim impact testimony under Neshit, 978 S.W.2d at 879. Accordingly, thisissue iswithout merit.

XXXVII. Testimony of Patricia Allen

PatriciaAllen testified at the penalty phase as a speech language pathologist. Shetestified that she
evaluates people with brain injuries to determine if they have been affected by the brain injury. She
explained that “language is a code that reflects how someone is thinking.” She then testified that, in
evauating a patient, she would look at their “reading and writing and the words they put together in
sentences, we would also look at their thinking skills; things such astheir ability to attend, to remember,
to solve problems and to reason. Things like that.” She further explained that a speech language
pathologist was more involved in treatment and helping people with brain injuries to function, while a
neuropsychol ogist would be more involved in the evaluation of how the brainisworking and the behavior
of the individual.
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Later in defense counsel’s direct examination of Ms. Allen, counsel asked how appellant’s brain
injury would haveimpacted his ability to conform to the rules established in the home. The State objected,
arguing that such was outside her area of expertise. The court overruled the objection, and the witness
responded. Next, after Ms. Allen confirmed that people with brain injuries have difficulty with rules,
defense counsel asked: “How s0?’" Again, the State objected to the questioning as being outside Ms.
Allen’s area of expertise. Thistime the court sustained the objection.

It is the longstanding principle that the “propriety, scope, manner and control of examination of
witnessesiswithin thetrial court’ sdiscretion.” Harris, 839 SW.2d at 72. Ms. Allen testified that she, as
a speech language pathol ogist, was more involved in treatment and hel ping people with brain injuries to
function, while aneuropsychologist was moreinvolved in the evaluation of how the brain isworking and
the behavior of the individual. Accordingly, the trial court did not err in precluding Ms. Allen from
testifying as to how a person with a brain injury would have difficulty with rules. Moreover, asthe trial
court found, any such error in precluding the testimony was harmless. Appellant did not make an offer of
proof. Therefore, hefailed to demonstrate how he was prejudiced by thetrial court’sruling. See Statev.
Galmore, 994 S\W.2d 120, 125 (Tenn. 1999) (although an offer of proof is unnecessary to preserve this
issue, it may be the only way to demonstrate prejudice). Furthermore, Ms. Allen and the other defense
expertstestified at length as to appellant’s physical and mental abnormalities and the effects of the same.
Therefore, any error in sustaining the State’ s objection was harmless. Thisissue is without merit.

XXXVII, XXXIX and XL. Jury Charge of Mitigating Factors

Appellant contends that the trial court erred in charging the jury as to mitigating factorsin three
respects. First, hecontendsthat thetrial court erred in refusing to charge thejury on the statutory mitigator
set forth in Tennessee Code Annotated section 39-123-204(j)(6), which providesthat “ the defendant acted
under extreme duress or under the substantial domination of another person.” Appellant contends that his
delusions caused him to believe he was acting under the control of government agents and, asaresult, the
“substantial domination” mitigator should have been charged. There is no authoritative support for
appellant’ s contention. Moreover, appellant’s mental illnesses were addressed in the statutory and non-
statutory mitigators charged to the jury.

Next, appellant contends that the tria court erred by failing to charge the non-statutory mitigators
in the same affirmative manner as the statutory mitigators. Basically, appellant attacks the non-statutory
mitigators because they were not in the same * sentence structure” as the statutory mitigators. The charge
thetrial court gave complieswith the non-statutory instructions approved by the Supreme Court in Odom,
928 S.W.2d at 31-32, and Statev. Hodges, 944 S\W.2d 346, 352 (Tenn. 1997). Thisissueiswithout merit.

Finally, appellant contendsthat thetrial court should have charged the® catch-all” mitigator set forth
in Tennessee Code Annotated section 39-13-204(j)(9). Appellant did not, however, raisethisissue at trial
or in hismotion for new trial. Failure to make a contemporaneous objection constitutes a waiver of the
issue. See Thornton, 10 SW.3d at 234 (citing Tenn. R. App. P. 36(a)); Green, 974 S\W.2d at 188; Little,
854 S.W.2d at 651. Moreover, faillureto raiseissues concerning jury instructionsin amotion for new trial
constitutesawaiver of suchissuesfor purposesof appeal. Tenn. R. App. P. (3)(e); Tenn. R. App. P. 36(a).
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Notwithstanding appellant’ sfailureto object or raisetheissueinamotion for new trial, he contends
that thetrial court’ sfailureto chargethe catch-all mitigator constitutes plain error and should be reviewed
by thiscourt. See Tenn. R. Crim. P. 52(b); State v. Ogle, 666 S.W.2d 58 (Tenn. 1984). Plain error exists
wherethe error affectsasubstantial right of the defendant and strikes at the very fairness or integrity of the
trial. Tenn. R. Crim. P. 52(b); State v. Wooten, 658 S.W.2d 553, 559 (Tenn. Crim. App. 1983). The
failureto charge the catch-all statutory mitigator does not strike at the very fairness or integrity of thetrial
and, therefore, does not constitute plain error. Thisissueiswithout merit.

XLI. Trial Court Commentson State' s Proof During Penalty Phase
At the conclusion of the court’ s explanation to the jury of the sentencing process, the court stated:

But | say this only because | want you to develop your mind now with aview to looking to
the State to offer evidence regarding the aggravating circumstances they contend apply,
remembering that you must be convinced beyond areasonable doubt and al so applying the
guidelines as | give you in my instructionsthat tell you how to go about considering those
aggravating circumstances and whether or not they outwei gh beyond areasonable doubt the
mitigation evidence, if you find such exists, that has been raised during the course of the
trial.

Appellant arguesthat this statement by the court encouraged, at least implicitly, thejury to concentrate on
the State’ s proof as opposed to that raised by appellant. Appellant hasfailed to allege how this statement
prejudiced him. Thisissueiswithout merit.

XLII. [Deleted: Prosecutorial Misconduct During Penalty Phase]
XLIIl. [Deleted: Heinous, Atrociousand Cruel Aggravating Factor]

XLIV. [Deeted: Sufficiency of Evidenceto Support Jury’s Finding that Aggravating
Circumstances Outweighed Mitigating Factors Beyond a Reasonable Doubt]

XLV. [Deleted: Proportionality Review]
CONCLUSION

In accordance with Tenn. Code Ann. § 39-13-206(c), we have considered the entire record and
conclude that the sentence of death has not been imposed arbitrarily, that the evidence supportsthe jury’s
finding of the statutory circumstances, that the evidence supports the jury’ s finding that the aggravating
circumstances outwei gh the mitigating circumstances beyond a reasonable doubt, and that the sentenceis
not disproportionate. We have also reviewed all issues raised by appellant and conclude there is no
reversibleerror. Asaresult, the judgments of thetrial court and the sentence of death imposed by thejury
are affirmed.

JERRY L. SMITH, JUDGE
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