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OPINION

|. Background

A. Guilt Phase

The proof offered by the State at the guilt phase of this trial demonstrated that on Sunday
morning, February 16, 1997, sixteen-year-old Sarah Jackson and twenty-five-year-old Steve
Hampton were shot and killed asthey prepared to open the Captain D’ srestaurant on Lebanon Road
in Donelson, Tennessee. Hampton was the manager of the restaurant; Jackson was a high school
student working part-time at the restaurant. Kevin Blackwell, areadirector for Cgptain D’s, spoke
with Hampton on the telephone around 8:15 to 8:30 am. that morning. Over an hour later, around
9:45to 10am., Michael Butterworth arrived for work but was unabl eto enter the restaurant because
the doorswere locked. Butterworth telephoned the Captain D’ s from a neighboring restaurant and
got abusy sgnal. When he called a second time afew minutes later, no one answered. Believing
something was wrong, Butterworth contacted another Captain D’ s employee whose father was a
Metro police officer. The employee’sfather, Officer Jeff Wells, arrived at the scene and, after the
assi stant manager of Captain D’ sunlocked thedoor, entered the restaurant between 11 a.m. and noon
to find Hampton and Jackson dead, lying face down on the floor inside the restaurant’s walk-in
cooler.

The victims had been shot execution-style whilelying on the floor. Hampton had been shot
twicein the back of the head and oncein theback. Jackson had been shot four timesin the head and
onceintheback. According to the medical examiner, two of Jackson’ shead woundswerefatal, but
the two other head wounds were superficial, and the shot to her back was not immediately
incapacitating. If these less serious wounds had been inflicted first, the medical examiner testified
Jackson may have been able to move; and, in fact, a blood pattern of Jackson’'s gloved hand on
shelving near, but above, her body indicated that Jackson had attempted to pull herself up from the
floor after she was shot. The victims were shot with a .32 caliber weapon, probably a revolver.
Seven thousand, one hundred forty dollars, including $250 in coins, was taken in the robbery.
Hampton’s wallet, which contained $600 that he intended to use to pay rent, also was missing.



The police first considered the defendant a suspect in this crime on June 12, 1997, after his
arrestin Cheatham County for allegedly attempting to kidnap the manager of aShoney’ srestaurant.
From this arrest, the police obtaned the defendant’ s fingerprints and photograph. Although none
of the defendant’s fingerprints were found at Captain D’s, severa items belonging to Steven
Hampton were discovered one day after the murderslying d ongside Ellington Parkway, afour-lane
highway in East Nashville.! Among theitemsfound wasamovierental card belonging to Hampton.
The defendant’ s right thumbprint was found on this card. The area where Hampton's belongings
were found was 11.5 miles from the crime scene and 1.2 miles from the defendant’ s home.

Police also found several shoe prints inside Captain D’s near the safe. Although the tread
design of these shoe prints did not match, the length of these shoe prints was consistent with shoes
seized from the defendant’ sresidence. In addition, the Stateintroduced into evidence aphotograph,
dated July 16, 1996, which showed the defendant wearing a pair of dingy white tennis shoes that
police had not found in his residence.

Two witnessesidentified the defendant asthe man who came by Captain D’ sthe night before
the murdersinquiring about ajob. Michael Butterworth and Jason Carter testified that a man came
into the restaurant through the exit door around 10 p.m., shortly before closing the night before the
murders. This man said he was interested in applying for a part-time job and that he worked at
Shoney’ sjust down theroad. The proof showed the defendant worked as acook at a Shoney’s 2.1
milesfromthesemurders. Butterworth and Carter gave the man an employment application and told
him that the manager, Steve Hampton, would be working the next day. When the man asked if
anyonewould beat the restaurant on Sunday morning, Carter told him that Hampton would be there
but would be busy and unable to talk until approximately 2:45 p.m., ater the Sunday lunch rush.
Butterworth testified that the man left in a dark-colored car.

About aweek after the murders, Butterworth, Carter, and James Cassidy, another employee
who was present the night before the murders, helped police prepare acomposite sketch of the man
they had seen. The description they provided was consistent with the defendant in some respects,
but the sketch did not include amustache and it indicated that the man may have had long hair worn
in aponytail that was “pulled straight back.” The defendant wore a mustache & this time and did
not have aponytail, athough there wastestimony that hishair had been below his collar at that time
and that he combed his hair straight back.

After assisting with the composite, Carter and Butterworth looked at hundreds of police
photographs but were unable to make an identification. In June of 1997 the police showed
Butterworth and Carter a photographiclineup of six individuas, including the defendant. Although
Butterworth was unable to make a positive identification, Carter positively identified the defendant

1PoI icediscovered Hampton’s personal effects because of information provided by Mr. Charles Simpson, who,
while looking for aluminum cans alongside Ellington Parkway on the afternoon of the murder, discovered Hampton’s
children’sidentification cards. Believing that the owner of the cards had been robbed but unaware of the murders, Mr.
Simpson immediately reported hisdiscovery to police. The next day, February 17, 1997, officers returned to the same
area and found Hampton’s driver’s license, credit card, movie rental card, and birth certificate card.
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as the man who had inquired about a job the night before the murders. A short time later,
Butterworth saw the defendant during a television news report about his arrest. Butterworth
immediatey called the police and informed them that the defendant was the man who came into
Captain D’ s the night before the murders. At trial, Butterworth explained that he was sure of this
identification because the news report, as opposed to the photographic lineup, enabled him to hear
the defendant’s voice, see the way his lips moved when he talked, and see the way he walked.
Duringtrial, both Carter and Butterworth identified the defendant asthe man who had comeinto the
restaurant the Saturday night before Hampton and Jackson were killed.

Three other people who had been driving by the Captain D’ s restaurant on the morning of
the murders testified, linking the defendant to the murders. Jerry Marlin, who was passing by the
restaurant at approximately 8:45 a.m., saw a blue Ford gation wagon with damageto the | eft front,
and possibly to the left rear, “ parked a a funny angle toward the rear of the building.” The proof
showed that prior to these murders, the defendant drove alight blue 1988 Ford Escort station wagon
which had been involved in an auto accident in January of 1997. Asaresult, the car was appraised
by an insurance company on February 3, 1997, and was found to have damage to the | eft front end.
Marlin testified that the defendant’ s car in the insurance company’ s photographs was similar to the
car he observed in the Captain D’ s parking lot the morning of the murders.

Around 8:50 a.m., Debbie Hineswas driving by Captain D’ s on her way to church when she
saw a man, whom she later identified as Steve Hampton, standing inside the doorway of the
restaurant talking to a man outside who was holding white paper in hishand. Hines described the
unidentified man asdark-haired and approximatey fiveinchestaller than Hampton. Thisdescription
was consistent with the defendant who was dark-haired and approximately six feet, threeinchestall,
as compared to Hampton whose height was five feet, eight inches.

Around 9:30 am., another passerby, Mark Farmer, noticed “a car that sort of looked out of
place.” According to Farmer, the small to medium-sized car was parked about a car-length away
from the front of the building headed in the opposite direction of the drive-thru arrows painted on
thelot. Farmer initially remembered it was alight blue car, but at trial he stated it also may have
been painted a* pinkish plum color.” Farmer also noticed a man walking hurriedly away from the
restaurant toward the car. When the man stopped at the passenger side of the car and looked up,
Farmer testified that the man “elevated hisfaceand . . . it seemed like our eyes sort of caught one
another, and when he saw that | was watching him, he dropped his head, just completely down in
asuspiciousway.” Theman entered the passenger side of the car. Farmer described the man astall,
with amuscular build and large neck, dark eyebrows and dark eyes, afull head of hair which was
slicked back. Farmer said the man was wearing a white shirt, dark pants, and white, “not new,”
tennisshoes. Farmer heard about the murdersthe next day and called the policetwiceto report what
he had seen, but no one contacted him. When Farmer saw the defendant on teevision after hisarrest
in June of 1997, Farmer again called the police and identified the defendant as the man he had seen
near the Captain D’ s on the morning of the murder.



The State al so offered proof to show that the defendant had beeninterested in obtainingagun
during the months before the murders and had discussed the profitability of robbing fast food
restaurants. Jeffrey Potter, the defendant’ s co-worker at Shoney’s, testified that the defendant was
dissatisfied with the money he made at Shoney’ s and told Potter there were other ways of making
money, and one way to do so was robbery. The defendant also had asked Potter where he could get
agun, and then had asked Potter to get the gun for him. Potter refused.

Another of the defendant’ s co-workers, Danny Wayne Tackett, testified that he had first met
the defendant in 1995, while working at Shoney’s. The defendant had moved to Texas but returned
to Tennesseein 1996. Tackett described himsdf asthe defendant’ sbest friend in Nashvilleand said
the defendant had lived with him afew weeks after the defendant returned to Tennessee, near theend
of 1996. Prior tothese murders, the defendant had asked both Tackett and Tackett’ swifeto procure
a handgun for him.  On one occasion, Tackett accompanied the defendant to a pawn shop in
Nashville where the defendant selected a.32 caliber revolver, but Tackett refused to purchase the
weapon. Later, the defendant asked Tackett' swife to purchase a gun for him, but she also refused
to do so. The defendant then made arrangements for another Shoney’ s employee to procure agun
for him, and he gave Tackett $200 or $300 in cash to hold for him until he met with the employee
topay for thegun. Althoughtheir co-worker successfully procured ashotgun, the defendant refused
to purchase the weapon, saying that it was too large and that he needed a smaller weapon. Shortly
beforethese murders, however, the defendant arrived unexpectedly at Tackett’ shousetoretrievethe
money Tackett was holding for him. The defendant left with the money but returned about ten
minutes later with aman Tackett did not know. Thedefendant asked Tackett to “vouch” for himto
the man. Tackett advised the unidentified man that he and the defendant were acquaintances, and
the two men |eft together.

The defendant told Robert Bolin, from whom he purchased two .25 automatic pistol s after
the murders, that he had previously had a .32 caliber revolver and “didn’t like the way it shot” and
wanted something with a clip that held more shells. According to expert testimony, .32 caliber
revolversgenerally do not automatically gect bullet casings and must be manually opened after six
shotsto remove the cartridges and re oad the weapon. Asprevioudy gated, the victimsin this case
were shot witha.32 caliber revolver eight times; therefore, the perpetrator would have beenrequired
to rel oad the weapon duri ng the shooting.

The State al so offered proof to show that the defendant, whose net pay was around $120 per
week, was in financia trouble before these murders but had large sums of money, mostly cash,
afterwards. Tackett described the defendant’ sfinancial situation beforethe murdersas* desperate.”
The defendant and Tackett discussed making money by robbing fast food restaurantsin the middle
of the night, when there would be no witnesses but plenty of cash. Tackett testified that he had
assumed these discussions were simply hypothetical and did not believe the defendant was being
serious. The defendant was scheduled to work the day of the murders, but he caled to say hewould
not be coming in because of car trouble. A short time after these murders, the defendant quit hisjob
at Shoney’s.



The proof showed that shortly after these murders the defendant had large amounts of cash
and purchased itemsand paid off obligationsin cash. For example, Tackett observed the defendant
with $100 to $200 in five-dollar bills. When Tackett asked why he had so many five-dollar bills,
the defendant replied, “just to be different.” The defendant had obtained a $200 loan using his car
title as collateral on February 4, 1997, and the defendant paid this loan off in cash on February 21,
1997. On February 18, 1997, the defendant paid $2000 in cash, al in twenty-dollar bills, towards
aprepaidleaseon anew red Ford Escort. Two days later, he returned to the car ded ership and paid
off the remaining balance of the lease — $3,127.92. When the salesman asked where he had
obtained thislarge amount of cash, the defendant replied, “Well, I’ ve been very good at saving and
my dad is going to be helping me.” However, there was no proof that the defendant had a savings
account. As to the defendant’s checking account, the proof showed a balance of $742.61 on
December 19, 1996, a balance of $134.45 on January 22, 1997, a balance of $139.95 on February
2, 1997, and a balance of $803.67 on February 27, 1997.

BernieBillingsly and the def endant bel onged to the samefitness center, and during either the
last week of February or the first week of March 1997, the defendant told Billingsly that he had
about $3,000 that he would like to invest and asked Billingsly for tips on stock market investing.
Two to three weeks later, the defendant told Billingsly that he had read Barrons Investment Guide
and had purchased a mutual fund.

After thedefendant’ sarrest in Juneof 1997, the police seized four one-gallon jugs containing
over $1000 in coins from his residence. The coins appeared to be layered according to their
denomination. Tackett testified that he had not seen any large bottles containing coins when he
hel ped the defendant move or when the defendant lived with him.

The defense presented the testimony of Tennessee Bureau of Investigation Agent Samera
Zavaro, who said that the DNA found on cigarette butts discoveredinside Captain D’ sdid not match
DNA of the defendant or the victims. The defense also attempted to undermine the prosecution’s
case through cross-examination. The defense vigorously cross-examined the identification
witnesses, pointing out discrepanci es between the defendant’ s appearance and the descriptionsgiven
by these witnesses and emphasizing that theseidentifications were suspect because these witnesses
had only abrief glimpse of the man, from asubstantid distance, whiledrivingacar a thirty to forty
miles per hour. In addition, the defense asked questionsto show that the murder weapon was never
located, that a trash can missing from the restaurant was never located, that the defendant’s
fingerprintswere not found at the scene of the crime, that the policefailedto adequately investigate
the itemsfound at the scene, such as paper, cigarette butts, and hairslocated on the victims' bodies,
and that the bloodhounds used by the police on Ellington Parkway stopped near aresidencethat did
not belong to the defendant.

After hearing this proof and receiving instructions from the trial court, the jury deliberated
and found thedefendant guilty of premeditated and fel ony first degree murder asto both victimsand
especidly aggravated robbery. In accordance with this Court’s decision in State v. Cribbs, 967
S.W.2d 773, 787 (Tenn. 1998), thetrial court entered one judgment of conviction asto each victim.
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B. Sentencing Phase

The case proceeded to the sentencing hearing where the State sought the death penalty for
each first degree murder conviction, relying upon three aggravating circumstances: (1) that the
defendant was previously convicted of one or more felonies, other than the present charge, the
statutory elements of which involve the use of violence to the person; (2) that the murder was
committed for the purpose of avoiding, interferingwith, or preventing alawful arrest or prosecution
of the defendant or another; and (3) that the murder was knowingly committed, solicited, directed,
or aided by the defendant while the defendant had a substantial rolein committing or attempting to
commit, or was fleeing after having a substantial role in committing or attempting to commit
robbery. Tenn. Code Ann. 8 39-13-204(i)(2), (6), and (7) (1997).

In support of these aggravating circumstances, the prosecution presented the testimony of
Texas assistant district attorney Brian Johnson, who had prosecuted the defendant when he was
convicted of aggravated robbery in Harris County, Texas, in 1984. The parties stipulated that the
offense of aggravated robbery as defined in the Texas Penal Code is a crime whose statutory
elementsinvolvethe use of violenceto the person, and Johnson testified that the defendant had been
prosecuted and convicted of thiscrime. A certified copy of the judgment was entered into evidence.
The State relied upon the evidence presented at the guilt phase of thetrial to support the aggravating
circumstances that the defendant knowingly committed the murder during a robbery and that the
murder was committed for the purpose of avoiding arrest or prosecution.

The prosecution also presented victim impact evidence. The first withess was Steve
Hampton’ swife, DeannaHampton, who testified that Hampton had been twenty-five when he died,
that they had three children, ages three, six and eight, and that he had been a good father. Ms.
Hampton testified that her husband' s death had devastated her and led to her withdrawal from
everyone, even her children. Both she and her children had received counseling, but Ms. Hampton
testified that shewould never fully recover. Steve Hampton’ sdeath had al so adversely affected the
couple's three children. The oldest child has withdrawn from everyone. Their youngest child
associates his birthday with his father’s death because the family had celebrated his birthday the
night beforethe murder. The middle child, adaughter, often askswho will walk her down theaisle
at her wedding. Ms. Hampton testified that her husband’s death had aso adversdy affected her
financia situation, which she described as*“rough.” Paula Sue Guidry, Steve Hampton's mother,
testified about how the death of her son, her only child, had devastated her psychologically. She
described their relationship as very close and said that she will never be able to get over losing him.

Several witnesses described the impact of Sarah Jackson’s death on her family. Jerry
Jackson, her father, testified tha “ part of me hasdied,” that it is hard for him to be happy, that itis
difficult for him to attend weddings and see other fatherswalking their daughtersdowntheaisle, and
that his family’ s relationships were*broken” as aresult of his daughter’ s death. Mr. Jackson felt
guilty because he had alowed his daughter to work, and he opined that his family would never
recover. Hedescribed hisdaughter asan intelligent girl, who had loved children. The next witness,
Wayne Jackson, Sarah Jackson’s older brother, told the jury that his sister’s death had made him
extremely angry and “ hardened” his heart, that he knew she had suffered and had been afraid during
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the crime, and that her suffering was senseless. Hefurther testified that he had acloserdationship
with his sister during childhood and said he would miss having an adult relaionship with her.
Finally, he described how difficult her death had been on his parents because they both felt a great
deal of guilt for allowing her to work. He aso testified that his sister’s murder had adversely
affected his younger brother, who had withdrawn and would not talk about her death. The last
witness was GinaJackson, Sarah Jackson’s mother. Ms. Jackson described her daughter as happy
and fun-loving and testified that she had been killed just two days before her seventeenth birthday.
Ms. Jackson also described how her daughter’ s desth had seriously affected her younger son. Ms.
Jackson, whowasstill undergoing counsdling, al soexpressed how very difficult her daughter’ sdeath
had been for her. She testified that she had believed her daughter would be safe working at the
neighborhood Captain D’ s and said she often thought about how her daughter must havefelt during
thecrime. Ms. Jackson explained that Sarah ordinarily was not allowed to work on Sunday but was
allowed to work on the Sunday shewas killed to earn extramoney to buy a CD player for her car.

Ms. Jackson related the deep feeling of guilt she had experienced as a result of allowing her
daughter to work the Sunday morning she was killed. Ms. Jackson described Sarah as the most
outgoing member of the family and testified that the Jackson family remembered her at family
gatherings by setting out Sarah’s picture, a candle, and a place setting.

The defendant presented several witnesses at sentencing: a private investigator for the
defense, thedefendant’ sol der sister, aspeech pathologist, a neuroradiol ogi st and two psychol ogists.
Thistestimony revealed that the defendant wasbornin Texas on November 12, 1957, and had two
older sisters, Lindaand Janet. Thedefendant’shomelifewasdescribed asunstable. Hisfather, Paul
Reid, Sr., aprivateinvestigator who repossessed cars, was an al coholic and away from home agood
deal of thetime. The defendant’s mother and father divorced when he was three years old. The
defendant’ sfather received custody of the defendant and his sister Janet while hissister Lindalived
with his mother, who married Danny Morez, by whom she later had two more daughters. Because
the defendant’ s father was away from home so much, the defendant and his sister Janet lived with
their paternal grandmother, who had difficulty disciplining the defendant. By the age of four or five
the defendant was causing problems in the neighborhood and seriously misbehaving at home. He
stole mail from the neighbors, stole clothes from the neighbors’ clotheslines, put tacks in his
grandmother’ s soup, barricaded his grandmother in her room, set fireto her bed while shewasiniit,
and beat her dog to death with a basebal bat.

Because of his father’s neglect, the defendant did not start school until he was seven years
old. Hissister Janet testified that the defendant had a“hard time” in school. Shortly after entering
school, the defendant was referred to the school psychologist and was later described as suffering
from “minimal cerebral dysfunction.” At the age of eight, he was sent to a Catholic school for boys
in Houston, Texas, that later became the county school for neglected and dependent children. He
went to live with his mother when she learned that he was going to be put up for adoption. At this
time, the defendant’ s mother “renamed” him Paul Leon Morez because his name reminded her of
her former husband. When the defendant was thirteen, his mother divorced Morez.



The defendant lived with his mother until he was sixteen. He was asked to leave after he
attempted to sexually assault his sisters and his mother. After this he lived with his father
sporadically but was basically on hisown. In the early 1980s he married, but hewas divorced in
1984. Duringthe marriage, he had stolen city equipment to start abusiness. One of the defendant’s
sistershad warned his ex-wife not to marry him. The defendant lived with another womanin 1994.
Thiswoman reportedly said that the defendant had atemper, had thrown her kitten acrossthe room,
and had held her down on the couch and put a pillow on her face. His sister Linda was frightened
of him, and he had threatened to kill her. Janet testified that he had attempted to sexually molest her
when she was a teenager and had threatened her with aknife when their grandmother died. Janet
testified that her brother became paranoid after hewasimprisoned in Texas. Shealso described how
the defendant had been “joking” and acting “silly,” at hisfather’ sfuneral in May 1997, by wearing
aBurger King crown on his head and calling himself “King Paul.” He had also worn alime green
shirt, shorts, and tennis shoesto the funera and refused to change despite repeated requestsfrom his
sisterstodo so. Janet further testified that the defendant had used drugsrecreationally but otherwise
hated drugs.

The defendant had a juvenile record of auto theft and simple assault. Another charge of
forging checks was dismissed when he paid off the checks. In 1982, he was arrested and charged
with severd armed robberies but was declared incompetent to stand trid and was hospitalized in
Texas. Later, in 1984, hewas convicted of aggravated robbery in Texas. He dropped out of school
but later earned his GED and was enrolled in Volunteer State Community College at thetime of his
arrest.

Testimony showed that the defendant had suffered multiple head injuries during his life.
When he wasfive, he had been hit in thehead withabrick. 1n 1971, hefractured hisskull inamini-
bike accident and was hospitalized for sometime. On another occasion, hishead hit thewindshield
of acar that struck him while he wasriding hisbike. At alater indefinite date he suffered another
head injury when he dlipped a work. Finally, in 1990, he suffered a concussion and loss of
consciousness as the result of a car accident.

Patsy Casey Allen, alicensed speech and language pathol ogist who eval uated the defendant
in 1998, testified that the defendant suffered from speech and language problems characteristic of
persons with traumatic brain injuries. Allen hypothesized that these injuries were acquired rather
than the result of any developmental delay.

Dr. Pamela Auble, aclinical neuropsychologist specializing in brain abnormalities, testified
that she had evaluated the defendant and found evidence of brain damage, particularly in the left
frontal lobe, which caused “a significant mental disorder” impairing “his behavior in a pervasive
way.” Dr. Auble' sevaluation entailed more than eight hours of interviews over the course of ayear
and the administration of eighteen standardized tests. She also reviewed the defendant’s medical
and school recordsand interviewed hismother and two of hissisters. Dr. Auble noted that there had
been amalformation of the defendant’ sleft ear at birth, possibly indicating brain damage to the left
temporal lobe, that the defendant’s hearing was impaired in his left ear, and that he had been
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hyperactive since birth. Dr. Aubletestified that the defendant first displayed evidence of psychosis
in 1978, then again from 1982 to 1987. After his 1984 conviction for aggravated robbery, his
symptoms continued, but he responded to medication. In 1987, the defendant reported delusions of
being monitored by the Texas Department of Correction. Helater denied any problemsand received
no treatment. In 1993, the defendant wrote |etters to the governor of Texas, the Washington Post,
andthecitizensof Texasinforming them that he had been under government surveillancesince 1985
and that this surveillance was very costly to the taxpayers. He reported similar delusions of
government surveillance to his sister, his girlfriend, and the police after his arrest in this case, and
to Dr. Aublein 1998 and 1999. Dr. Auble related a history of mental illness in the defendant’s
family. She reported that the defendant had an 1Q in the 80s and opined that the instability of his
childhood environment was devastating for someonewith hisneurol ogical abnormalities. Dr. Auble
diagnosed the defendant as psychoatic, secondary to tempora |obe damage with cognitive disorder
and personality changes from brain injuries. She opined that he was not malingering and testified
that he needed a structured environment. Dr. Auble admitted that the defendant met the criteriafor
anti-social personality disorder but felt that such adiagnosiswas not helpful. Dr. Auble also agreed
that neither the Minnesota Multiphasic Personality Inventory (*MMPI”) nor the Rorschach
personality test revealed evidence of psychosis. Dr. Auble also conceded that the defendant had a
history of malingering.

Dr. Robert M. Kessler, a neuroradiologist, testified that Magnetic Resonance Imaging
(“MRI™) and Positron Emission Tomography (“PET”) scans of the defendant’ s brain taken in 1998,
revealed that the left side of hisbrain was atrophied. Dr. Kessler opined that alarge portion of the
defendant’ sleft temporal 1obe appeared not to be functioning properly. According to Dr. Kesdler,
this portion of the brain is responsible for visua and auditory processing, as well as emotional
processing and memory. Dr. Kessler diagnosed the defendant as sufferingabnormditiesin hisbrain
functions, likely caused by traumato his head after the age of six or seven.

Dr. Xavier Amador, aclinical psychologist employed by Columbia University and the New
York Pyschiatric Institute, conducted more than twenty hours of interviews with the defendant,
interviewed the defendant’ smother and sister, and reviewed all the defendant’ srecords provided by
the defense. Dr. Amador concluded that the defendant had suffered from paranoid schizophrenia,
continuous type, for twenty years. Dr. Amador also diagnosed the defendant as having a cognitive
disorder and personality change caused by head trauma, combined type.

Dr. Amador based his diagnosis upon the defendant’s longstanding delusions about
government surveillanceand the defendant’ smedical history of repeated evd uations and treatments
for some type of bran dysfunction or psychotic disorder. Dr. Amador also pointed out that the
defendant had been prescribed at |east eight different anti-psychotic drugs over hislifetime which,
in general, improved his behavior. According to Dr. Amador, these drugs would have rendered a
person without mental illness comatose.

Dr. Amador opined that the defendant’ smental illness, his*brokenbrain,” and psychological
and social stressorsinterfaced to render him ill-equipped to ded with reality. When asked about the
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results of the tests administered by Dr. Auble, Dr. Amador testified that the MMPI and Rorschach
testsare adjunct tools and are not the primary diagnostic toolsused in clinical practice. Dr. Amador
opined that during the commission of the crimes, the defendant was under the influence of his
delusions.

The last witness for the defense was Reverend Joe Ingle. As a result of his pastoral
relationship with the defendant and his conversations with members of the defendant’s family,
Reverend Ingle realized that the defendant’s version of reality was “utterly contradictory” to the
reality revealed by hisfamily. Asaresult, he contacted Dr. Amador and convinced him to eval uate
the defendant.

In rebuttal, the State presented the testimony of Raymond Lackey, Jr., the attorney who had
represented the driver of acar involved in aminor accident with the defendant’s car in early 1997.
Lackey testified that thedefendant had done“ areally finejob” representing himself in April of 1997
in the Davidson County General Sessions Court. Lackey testified that the defendant had been
friendly and respectful before, during, and after the proceeding. Lackey admitted that he had only
brief contact with the defendant before and during the relatively short trid and that the defendant’s
claim was unsuccessful.

The State al so introduced evidence showingthat in early 1997 the defendant had earned A’ s
in developmental coursesin English, math and study skillsat VVolunteer State Community College
and that he was " on the way to college level dasses.” The State then recalled Brian Johnson, the
prosecutor in the 1984 aggravated robbery case in Texas, who testified that the defendant had
“performed antics’ whenever the jury was in the courtroom during his competency trid, such as
falling over backwardsin hischair, shooting paper in the air with arubber band, and making a paper
hat and placing it on hisattorney’ shead. Thedefendant had stopped “ putting on” when the jury was
not in the courtroom. Several months after the defendant was convicted, he wrote a letter to
Johnson, apologizing for hisbehavior in the courtroom, stating that hefelt threatened in prison, and
asking Johnson for help in shortening his sentence. According to Johnson, the letter, in which the
defendant offered to pass on information about other inmates, was logically written and not bizarre
or unreadable.

The State’ s next witness was Dr. Helen Mayberg, a professor of psychiatry and neurology
at the University of Toronto, who was qualified as an expert in neurology, neuropsychology and
functional brainimaging. Dr. Mayberg had reviewed Dr. Kessler’sMRI and PET scans and agreed
that they showed evidence of abnormality restricted to the left side of the temporal lobe. Dr.
Mayberg, however, opined that these abnormalities were congenital and not medically known to be
associated with schizophrenia or the commission of premeditated murder.

The State s last witness was Dr. Daniel Martdl, aforensic neuropsychologist. Dr. Martell
interviewed the defendant over two days for about twelve hours and also reviewed all of the
defendant’ s records and the reports from the other expertsin thiscase. Dr. Martell concluded that
the defendant suffers from a mild neurocognitive disorder, antisocial personality disorder, and a
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delusional disorder. Dr. Martell determined that the defendant was born with an abnormal brain
leading to hearing, learning, and speech disorders. Dr. Martell was certain that the defendant met
the criteria for antisocial personality disorder” and said that he was al so probably suffering from a
delusional disorder with grandiose and persecutory features that was in substantial remission. Dr.
Martell further testified that thesedisorders had not substantially impaired the defendant’ sjudgment
or his capacity to conform his conduct to the requirements of the law or to know right from wrong.
To the contrary, Dr. Martell opined that the facts of this case illustrate that the defendant had been
ableto effectively use hiscognitiveabilitiesto plan, execute, and cover-up hiscriminal actions. Dr.
Martell had found the defendant’ s 1Q to be between 80 and 90, alow average 1Q, and said that the
various tests administered to the defendant did not reveal any evidence of psychosis.

In surrebuttal, the defendant once again presented the testimony of Dr. Xavier Amador, who
reiterated his diagnosis of schizophrenia and testified that the defendant was under the influence of
his delusion when he killed the victims.

Based upon thisproof, thejury found that the State had proven the aggravating circumstances
beyond a reasonable doubt and that the aggravating circumstances outweighed mitigating
circumstances beyond areasonable doubt. Therefore, the jury sentenced the defendant to death on
each conviction of first degree murder.

II. Motion to Suppress
A. Admissibility of Identification Testimony

The defendant filed a pre-trial motion to suppress the identification testimony of Michad
Butterworth and Mark Farmer, arguing that the procedures leading to their identifications of the
defendant were unduly suggestive and violated his due processrights. Thetrial court denied this
motion. The Court of Crimina Appeals affirmed on the basis that no state actionwas involved in
the witnesses’ identification of the defendant from the tdevision coverage. In this Court, the
defendant argues that the presence or absence of state action is not dispositive, and he urges this
Court to review the circumstances surrounding the witnesses' identification when determining
whether due process was violated. A brief review of the circumstances surrounding these
identifications is necessary to place thisissue in context.

Asprevioudly stated, the record reflectsthat Butterworth spokewith the defendant for afew
minutes on February 15, 1997, the night before the murders, when the defendant inquired about
employment at Captain D’s. Butterworth also worked with policeto create acomposite drawing of
the defendant, although the drawing was not entirely consistent with the defendant’ s appearance.
Attempting to identify the perpetrator, Butterworth looked at many police photographs, and in June
of 1997, Butterworth was shown a photographic lineup that contained aphoto of the defendant and
five other persons. While not positively ruling out any of the persons shown, Butterworth was

2Antiszocial personality disorder is characterized by the failure to conform to social nhorms, deceitfulness,
irritability and aggressiveness, and lack of remorse.
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unableto identify anyone in the array as the man with whom he had spoken on February 15. The
next day, whilewatching the newsontelevision, Butterworth saw coverage of thedefendant’ sarrest,
immediatdy recognized the defendant, and called the police to identify him as the man he
encountered at Captain D’ s the night before the murders. Butterworth explaned that he was able
to identify the defendant because, unlike the photographic lineup, the news report enabled him to
hear the defendant’ s voice, see the way hislips moved when he talked, and see the way he walked.

Asto Farmer, the record indicates that he was driving by Captain D’ s around 9:30 am. on
the morning of the murders when he saw a man leave the restaurant and approach acar parked in an
unusual manner at thefront of the building. Farmer and the man made direct eye contact before the
man looked away in a suspicious manner. After hearing about the murders, Farmer phoned the
policethreetimesto report seeing the man at the restaurant, but the police never contacted him about
what he had seen. Then, in June of 1997, Farmer saw televised news coverage of the defendant’s
arrest, instantly recognized the defendant as the man he had seen on the morning of the murders, and
again called the police with this information.

Significant to our analysis is the undisputed fact that the police had not told either
Butterworth or Farmer to watch the television news broadcasts that resulted in their identifying the
defendant. Their viewing is best described as accidental, inadvertent, or coincidental. It was not
orchestrated by police. To the contrary, the record reflects that police officers had advised the
defendant after hisarrest that he could avoid media coverage by covering his head with ajacket and
by facingthewall during court proceedings so thetel evision cameras and observerswould be unable
to see hisface. The defendant at first indicated that he intended to follow this advice. Just before
leaving the jail, however, the defendant gpparently changed his mind, sating “Thisis going to be
thePaul Reidtrial.” Therefore, thedefendant did not cover hishead, and he turned around and faced
everyoneinthe courtroom during thearraignment. Thus, the defendant’sdecisionto makeit a*“ Paul
Reid tria,” rather than state action, led directly to Butterworth’s and Farmer’s identification
testimony.

Whilethis Court has not previously addressed thisissue, it iswell-settled Tennesseelaw that
in the absence of state action in the identification process, constitutional due process rights are not
implicated; therefore, the analysis adopted by the United States Supreme Court in Neil v. Biggers,
409 U.S. 188,93 S. Ct. 375, 34 L. Ed. 2d 401 (1972) isnot appropriateinthiscase. See, e.q., State
v. Drinkard, 909 S.W.2d 13, 15-16 (Tenn. Crim. App.), perm. app. denied (Tenn. 1995) (refusing
to find the identification unduly suggestive and violative of due process because the police did not
arrange the confrontation between the defendant and the witness) (citing cases); State v. Newsome,
744 SW.2d 911, 917 (Tenn. Crim. App.), perm. app. denied (Tenn. 1987) (refusing to find the
identification unduly suggestive and violative of due process because the police did not arrange the
encounter between the defendant and the victim); State v. Dixon, 656 S.\W.2d 49, 51 (Tenn. Crim.
App.), perm. app. denied (Tenn. 1983)(refusing to find the identification unduly suggestive and
violative of due process because a confrontation between the defendant and the victim was not a
showup arranged by the police); State v. Mosby, 639 SW.2d 672, 673 (Tenn. Crim. App.), perm.
app. denied (Tenn. 1982)(refusing to find the identification unduly suggestive and violative of due
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process because there was no state action where the victim identified the defendant after a neighbor
showed the victim a single photograph); Bishop v. State, 582 SW.2d 86, 91 (Tenn. Crim. App.
1979) (refusing to find the identification unduly suggestive and violative of due process because
therewas no state action whereawitnessfirst identified thedefendant from asingle picturein alocal
newspaper). Moreover, in so holding, the law in Tennessee is consistent with the rule adopted by
amajority of jurisdictionsthat have considered thisissue. Seegenerally Annotation, “ Admissibility
of In-Court Identification As Affected by PreTrid Encounter That Was Not Result of Action by
Police, Prosecutors, and the Like,” 86 A.L.R. 5th 463 (2001) (citing cases). In ascholarly opinion,
the Rhode Id and Supreme Court explained why a broader rule is unnecessary :

[W]e conclude that absent state action, no constitutional violation that would give
rise to the creation of an exclusionary rule has been committed.
* * %

Probably the best guarantee of due process in such a situation as that
presented by the caseat bar would be the opportunity for cross-examination in order
to exposethewitness slack of credibility. Thisopportunity isfurther buttressed and
enforced by the requirement that the state prove every element of thecrime, including
the identity of the accused beyond a reasonable doubt. The guarantee is also
supported not only by the requirement of a unanimous jury verdict but also by the
power of the trial justice to review the evidence, including credibility, on amotion
for new trial.

Thus, the due-processrightsof defendant inthiscase, asinall criminal cases,
are adequately protected from violations of due process without the fashioning of
additional exclusionary rules, whether pursuant to the Federal or the Rhode Island
Constitution.

State v. Pailon, 590 A.2d 858, 863 (R.I. 1991).

Thiscasewell illustratesthe soundness of the Rhode Island Supreme Court’ sanalysis. Here,
thetrial court scrupulously applied the rules of evidence which admit only relevant evidence that is
not unduly prejudicial or misleading. The defendant’s attorneys effectively cross-examined these
witnesses, focusing upon theweaknessesintheir identifications. Thetrial court properlyinstructed
the jury as to eyewitness testimony, in accordance with this Court’s decision in State v. Dyle, 899
S.W.2d 607, 612 (Tenn. 1995). The jury’s verdicts of guilt were unanimous, and the trial court
approved these verdicts asthethirteenth juror. Like the Rhode Island Supreme Court, we conclude
that the due processrightsof criminal defendantsare quiteadequately protected by existing rulesand
procedures. Absent evidence of state involvement in Butterworth’ sand Farmer’ sidentifications of
the defendant, constitutional due processis not implicated, and the analysis adopted by the United
States Supreme Court in Neil isnot applicable. Theidentification testimony was properly admitted.
Thisissue is without merit.
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B. Validity of Search Warrants

The defendant next argues that the trial court and Court of Criminal Appeals erred by
refusing to suppress certain evidence seized from his residence under the authority of two search
warrants — Warrants 146 and 149. The defendant argues that both warrants wereinvalid because
theitems seized were not particul arly described in the warrants, the affidavitsto each warrant do not
demonstrate anexus between the criminal activity and the placeto be searched, and the policefailed
to personaly deliver copies of the warrants to the defendant in violation of Tennessee Rule of
Criminal Procedure 41(c). Additionally, the defendant contends that Warrant 149 was invalid
because the affidavit was not expressly incorporated by reference into the warrant.

Under both the Fourth Amendment to the United States Constitution and Article |, section
7 of the Tennessee Constitution a search warrant must contain a particular description of the items
to be seized. See State v. Henning, 975 S.W.2d 290, 296 (Tenn. 1998) (citing cases). This
requirement serves as a limitation, both upon governmental intrusion into a citizen’s privacy and
property rights and upon the discretion of law enforcement officers conducting the search. 1d. To
satisfy the particularity requirement, awarrant “must enabl e the searcher to reasonably ascertain and
identify the things which are authorized to be seized.” Henning, 975 SW.2d at 296 (internal
guotations and citations omitted). This Court has stated:

where the purpose of the search is to find specific property, it should be so
particularly described asto preclude the possibility of seizing any other. Ontheother
hand, if thepurpose beto sa ze not specified property, but any property of aspecified
character which, by reason of its character, and of the place where and the
circumstances under which it may be found, if found at all, would be illicit, a
description, save as to such character, place and circumstances, would be
unnecessary, and ordinarily impossible.

Leav. State, 181 SW.2d 351, 352-53 (1944); see also Henning, 975 SW.2d at 296.

Applyingthesewell-settled principlesto thefactsin thiscase, we notethat Warrants146 and
149 authorized searches of thedefendant’ sresidencefor items* which may beidentified” asproperty
belonging to the victims or the restaurants,® and any items that “may be used to cause the death of
the victims.” Warrant 149 additiondly authorized a search for “any and all financial records to
include those indicating” money paid by the defendant on an automobile lease around the time of

3At the time of this investigation, the defendant was also under investigation for the murders, robbery and
assault of employees of a Nashville M cDonald’ s restaurant.
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themurders.* An affidavit was attached to each warrant, setting forth the nature and circumstances
of the crimesand noting several itemsthat had been taken from the restaurants, including bank bags.

We agree with thetrial court and the Court of Criminal Appedsthat, asin Lea, the purpose
of the search was not to find specific property, but to find property of aspecific character, i.e., items
that may have been taken from the restaurants and the victims, murder weapons, and financial
records. Providing adescription of everything which may have been taken from the victims and the
restaurantswas not possible. Nonetheless, the warrants described the character of the property with
sufficient particularity “to enablethe searcher to reasonably ascertain and identify” theitemssubject
to seizure. Henning, 975 SW.2d at 296. Therefore, these descriptions satisfy the particularity
requirement.

Finally, the plain view doctrine authorizes officers conducting a lawful search to seize
contraband, fruit of the crime, or evidence of criminal conduct even though it is not specified in a
warrant when theseitemsarein plain view. See, e.q., Statev. Meeks, 867 SW.2d 361, 373 (Tenn.
Crim. App.), perm. app. denied (Tenn. 1993). Inthis case, the Court of Crimind Appealsproperly
held that the officers were entitled to seize the jars of coins, shoes, hats, knives, photographs, and
other items under the plain view doctrine because these items were in plain view and the officers
justifiably considered these items to be contraband, or fruits of the crime, or evidence of criminal
conduct. Thisissueiswithout merit.

The defendant further argues that, because the crimes had been committed several months
before the warrants were issued in June of 1997, the information in the affidavits was too stale to
establish anexus between the crime and the place to be searched. The defendant al so contends that
the affidavitsdo not indicate that the police had probabl e cause to believethat evidence of thecrimes
would be located at the defendant’ s residence.

To establish probable cause an affidavit must set forth facts from which a reasonable
conclusion may be drawn that the evidence will be found in the place for which the warrant
authorizes a search. State v. Vann, 976 SW.2d 93, 105 (Tenn. 1998); State v. Longstreet, 619
SW.2d 97, 99 (Tenn.1981). In addition, the affidavit must contain information which will allow a
magistrate to determine whether the facts are too stale to establish probable cause at the time
issuance of the warrant is sought. Vann, 976 SW.2d at 105. While the lapse of time between the
commission of a crime and the issuance of a search warrant may affect the likelihood that
incriminating evidence will be found, probable cause is a case-by-case determination. _State v.

4L aw enforcement officers executed seven search warrants, and the defense challenged all of these warrantsin
pretrial motions. The State, however, gave notice prior to trial that it did not intend to introduce the evidence seized
pursuant to the other five warrants. Thus, on appeal, the defendant challengesthevalidity of only Warrants 146 and 149
and the evidence that was seized under the authority of these and admitted at trial . Officers executing Warrant 146 seized
four jars of coins, six pairs of shoes, one duffle bag, one brown carry bag, assorted photographs, one Bible, three knives,
and three hats. Officers executing Warrant 149 seized a box of photograph albums, a bag containing photographs and
negatives, abag of assorted letters and mail, women’ stoiletry items, keys, teeth molds, and assorted magazines, papers,
and notes.
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Meeks, 876 S.W.2d 121, 124 (Tenn. Crim. App.), perm. app. denied (Tenn. 1993). In making this
determination, courts should consider whether the crimina activity under investigation was an
isolated event or a protracted pattern of conduct. Courts also should consider the nature of the
property sought, the normal inferences as to where a criminal would hide the evidence, and the
perpetrator’ sopportunity to disposeof incriminating evidence. Statev. Dellinger, 2002 WL 927423,
*8 (Tenn. 2002); State v. Smith, 868 S.W.2d 561, 572 (Tenn. 1993).

Inthiscase, the criminal conduct under investigation wasnot an isolated event. Asindicated
inthewarrants, the crimesoccurred almost one month apart, with thelast crime committedon March
23, 1997, less than three months prior to the time the warrants were being sought. The warrants
sought any itemsthat had been taken from the restaurants or the victims or that may have been used
to cause the death of the victims. The affidavits set out the circumstances of the Captain D’s and
McDonald' srobberies, including thefact that the only person who had survived the crimeshad been
repeatedly stabbed and | eft for dead. Theaffidavitsfurther noted that the defendant’ sfingerprint had
been recovered from an item belonging to one of the Captain D’ s victims, that the murder scenes
were extremely bloody, that the victims' blood could be on the defendant’ s clothing, and that the
defendant could still have in his possession or on his premises instruments of violence used to
murder the victims or personal items belonging to the victims. Clearly, the affidavits provide an
explanation for why the items sought by the warrants are capable of, and arein fact, likely to be
hidden in the defendant’ s residence. As this Court explained in Smith,

where the object of the search isaweapon used in the crime or clothing worn at the
time of the crime, the inference that the items are at the offender’s residence is
especidly compelling, at least in those cases where the perpetrator is unaware that
thevictim hasbeenabletoidentify himtothepolice. Otherinstrumentalitiesarealso
likely to be in the offender’s home, especially when there is reason to believe he
would make use of them there.

868 S.W.2d at 572. Where, as here, a perpetrator believes he has eliminated or incepacitated all
witnesses so that law enforcement officialsareunlikely to discover hiscriminal activity, itisneither
unreasonablenor unlikely that the perpetrator would keep clothing, or the murder weapons, or items
taken during the crimeat hisresidence. See Smith, 868 S.\W.2d at 572. Therefore, weconcludethat
thetrial court and Court of Criminal Appeals correctly found that the affidavits set forth sufficient
factsfrom which the magistrate reasonably could have concluded that a nexus existed between the
crime and the place to be searched and that the facts were sufficiently recent to establish probable
cause.

The defendant next claims that the trial court and Court of Criminal Appeals should have
held the warrants invalid because the officers executing the warrants failed to personally deliver a
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copy of thewarrantsto him at the Cheatham County Jail asrequired by Tennessee Rule of Criminal
Procedure 41(c).> We disagree.

It is undisputed that the officers executing the warrants were aware of the defendant’s
whereabouts. Itisalso undisputed that the detectives|eft acopy of the search warrant locked inside
the defendant’ sresi dence, from which the property wastaken. Therulerequires nothing more. In
pertinent part, Rule 41 provides:

[T]hefailure of the serving officer where possibleto |eave a copy with the person or
persons on whom the search warrant is being served, shall make any search
conducted under said search warrant anillegd search and any seizure thereunder an
illegal seizure.

(Emphasisadded.) Asthe Court of Criminal Appeals noted, there was no one present on whom the
officers could serve the warrant at the time it was executed; therefore, it was not possible for the
officersto leave a copy with the person being served. Rule41(c) doesnot require officersto deliver
a copy of the search warrant to a person who is not present. Instead, subsection (d) of Rule 41
indicates that an officer taking property under a warrant shall “give to the person from whom or
from whose premises the property was taken a copy of the warrant and a recapt for the property
taken or shall |eave the copy and receipt at a place from which the property wastaken.” (Emphasis
added.) Inthiscase, the officersleft the warrant at the defendant’ s residence, the place from which
the property was taken. Thisissue is without merit.

Lastly, the defendant contends that Warrant 149 isinvalid because, unlike Warrant 146, it
does not expressly incorporate by reference the affidavit of probable cause. Agan, we are
constrained to disagree. While an affidavit is an indispensable prerequisite to the issuance of a
search warrant, an affidavit isnot considered part of the warrantin this State. Henning, 975 S.W.2d
at 296. Thereis no statute or rule requiring that a warrant expressly incorporate by reference the
probable-causeaffidavit. Therefore, the merefailuretoincorporatethe affidavit doesnot render the
warrant invalid. Thisissueiswithout merit.

[11. Sufficiency of the Evidence
The defendant next asserts that the evidence presented is insufficient to support his
convictions because the State failed to prove beyond a reasonable doubt his identity as the
perpetrator of the crimes.

The proper inquiry for an appellate court reviewing a challenge to the sufficiency of the
evidence to support a conviction is whether, considering the evidence in alight most favorable to
the prosecution, any rational trier of fact could havefound the essential € ementsof the crimebeyond

5As previously noted, the defendant’ sincarcerationinthe Cheatham County Jail stemmed from another incident
where he allegedly attempted to kidnap the manager of a Shoney’s restaurant.
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areasonable doubt. See Jacksonv. Virginia 443 U.S. 307,99 S. Ct. 2781, 61 L. Ed.2d 560 (1979);
Statev. Hall, 8 S.W.3d 593, 599 (Tenn. 1999); Tenn. R. App. P. 13(e). "A guilty verdict by thejury,
approved by the trial court, accredits the testimony of the witnesses for the State and resolves all
conflictsin favor of the prosecution'stheory.” State v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).
Questions about the credibility of witnesses, the weight and value of the evidence, as well as dl
factual issues raised by the evidence are resolved by the trier of fact, and this Court does not re-
weigh or re-evaluate the evidence. Id. Nor may this Court substitute its inferences drawn from
circumstantial evidence for those drawn by thetrier of fact. See Statev. Carruthers, 35 S.W.3d 516,
557-58 (Tenn. 2000); Liakas v. State, 286 S.W.2d 856, 859 (1956). A conviction may be based
entirely on circumstantial evidencewherethefactsare" so clearly interwoven and connected that the
finger of guilt ispointed unerringly at the Defendant and the Defendant alone.” Statev. Smith, 868
S.W.2d 561, 569 (Tenn. 1993), quoting Statev. Duncan, 698 SW.2d 63, 67 (Tenn. 1985). A verdict
of guilt removes the presumption of innocence and replaces it with a presumption of guilt, and on
appeal the defendant has the burden of illustrating why the evidence is insufficient to support the
verdict rendered by thejury. Carruthers, 35 S.W.3d at 557-58; Statev. Tuggle, 639 SW.2d 913, 914
(Tenn. 1982). In contrast, the State on apped is entitled to the strongest legitimate view of thetria
evidence and all reasonable and legitimate inferences which may be drawn from the evidence. See
Carruthers, 35 SW.3d at 557-58; Hall, 8 SW.3d at 599; Bland, 958 S.W.2d at 659. The standard
of appellate review is the same whether the conviction is based upon direct or circumstantial
evidence. Carruthers, 35 SW.3d a 557-58; Vann, 976 SW.2d at 111.

Briefly summarized, the record reflects that prior to this crime the defendant had discussed
robbing fast food restaurants with co-workers as a way to obtain more money, that he had worked
at a Shoney’ s near the scene of the crime, that he had obtained ajob application the night beforethe
murders from a Captain D’ s empl oyee who informed him to come back the next afternoon to speak
with manager, Steve Hampton, and that he asked this employee whether anyone would be a the
restaurant the following morning. The defendant aso had asked afriend to help him obtain a .32
caliber revolver prior tothe crimes. The victims were shot atotal of eight timeswith a .32 caliber
weapon, probably arevolver, which had to be manually rel oaded after six shots. After thesecrimes,
the defendant told aman from whom hewas purchasing a.25 automatic pistol that he previously had
a .32 caliber revolver but did not like the way it shot and wanted something that had aclip to hold
more bullets. Two witnesses placed the defendant and his vehicle outside Captain D’s on the
morning of the murders. Another witness saw a man matching the defendant’ s appearance standing
at the door of Captain D’ s talking to Steve Hampton on the morning of the murders and said this
unidentified man had white paper in his hand. Although the defendant had been experiencing
seriousfinancial trouble prior to the crime, the proof showed that he spent over $6,000in cash within
two weeks of the crime. Police found $1,000 in coins at the defendant’ s residence a few months
after thiscrime. Thetotd amount of cash and coinstaken from Captain D’ s during the robbery was
$7,140. The defendant’s fingerprint was found on a movie rentd card belonging to one of the
victims, which was discovered the day after the murdersdiscarded on aroad only 1.2 milesfromthe
defendant’ shome. Shoeprintsfound inside Captain D’ swere consistent in length with shoesseized
from the defendant’ s residence. Although the tread patterns did not match shoes seized from the
defendant’ s home, a photograph of the defendant showed him wearing a pair of dingy white tennis
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shoesthat policedid not find. One witnesswho identified the defendant asthe man leaving Captain
D’son the morning of the murders said he waswearing “not new” white tennis shoes. Considering
the proof in therecord in the light most favorable to the State, we conclude that the proof pointsthe
finger of guilt unerringly a the defendant and the defendant alone. Therefore, the defendant’s
challenge to the sufficiency of the evidence is without merit.

[V. Improper Cross-Examination of Janet Kirkpatrick

Prior to tria, the defense team interviewed the defendant’ ssisters. A summary of thejoint
interview was provided to the defense experts, the State’s experts, and the prosecuting attorneys.
During the penalty phase of the trial, one of the defendant’ s sisters, Janet Kirkpatrick, testified on
hisbehalf. On direct, Kirkpatrick discussed much of the information contained in the summary of
the joint interview, and she acknowledged that the defendant had been previoudy incarcerated.
Beforecross-examining Kirkpatrick, the prosecuting attorneys approached the bench and stated their
intent to impeach Kirkpatrick’s testimony by questioning her about information in the interview
summary detrimental to the defense that was not brought out during direct. Defense counsel did not
object to thisline of inquiry at the bench conference even though, asthetrial court found, they were
“fully aware of the contents of that interview, including the underlying facts of the previous
robbery.”

Against this backdrop, the assistant district attorney during cross-examination asked
Kirkpatrick whether she “was aware that during an attempt to rob arestaurant, [the defendant] was
putting one of thevictimsin thefreezer when thevictim --."¢ Defense counsel objected, and thetrial
court held ajury-out hearing at which Kirkpatrick denied making thisstatement during theinterview.
Rather, Kirkpatrick indicated that her sister had made the statement based upon anewspaper article
her sister had read. Although she agreed that the interview summary suggested that both sisters had
knowl edge of the incident, Kirkpatrick maintained that she had no personal knowledge of the facts
of thecrimeand had merely agreed with her sister. Following thistestimony, defense counsel moved
for amistrial. Thetrial court sustained defense counsel’s objection to the question but denied the
defendant’ s request for amistrid.

In addition, when the jury returned to the courtroom, the trial court provided the following
curative instruction:

L adiesand gentlemen of the jury, before you went upstairsfor your afternoon break,
Genera Thurman had asked aqguestion of thiswitness. | sustained an objection, and
that information is now stricken from the record. Y ou may not consider that for any
reason, and you must treat it asif you had never known it.

Again, | remind you that you may not consider allegations of criminal behavior or
prior crimes with regard, that you’ ve been hearing this afternoon, except asto how

6This incident occurred in Texas and resulted in the defendant’s arrest and conviction for robbery.
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it relates to the mental health of the defendant. The State is relying upon the prior
conviction for its aggravating circumstance involving the robbery charge that was
committed on the dates on the certified copy, and you may not consider other crimes
or other criminal behavior for any reason, other than the mental condition of the
defendant.

Despitethisinstruction, the defendant submits that the trial court erred in refusing to grant
a mistrial. He argues that the prosecutor’s question informed the jury that the defendant had
previoudy attempted to commit a crime under circumstances almost identical to these crimes, and
therefore, was so prejudicial that the tria court’ s curative instruction could not remove its effect.
The Staterespondsthat thetrial court properly denied thedefendant’ srequest for amistrial. Thelaw
iswell-settled that the decision of whether or not to enter amistrial restswithin the sound discretion
of thetrial court. ThisCourt will not interfere with the trial court’ s decision absent a clear abuse of
discretion on the record. See State v Adkins, 786 S.W.2d 642, 644 (Tenn. 1990); Statev. Inlow,
52 S.W.3d 101, 105 (Tenn. Crim. App. 2000).

The record in this case shows no abuse of discretion. The question about which the
defendant complains was posed during the sentencing hearing. The jury had already found the
defendant guilty of committing these murders; therefore, any prejudice associated with the question
was minimized by itstiming. The defenseteam did not object to thisline of questioning at the bench
conference. Once an objection was made, thetria courtimmediately consderedtheissueat ajury-
out hearing. Moreover, before the prosecution posed thisquestion, the defense team, attempting to
illustrate the defendant’s mental problems, had presented extensive evidence regarding the
defendant’s involvement in other crimes. In addition, the State had presented proof of the
defendant’ s previous violent felony conviction to support the (i)(2) aggravating circumstance. The
jury therefore had been informed prior to this question by both prosecution and defense proof that
the defendant had aprior criminal record. The question provided little new information to thejury,
and the trial court immediately sustained the objection and instructed the jury not to consider the
guestion “for any reason” and to “treat it asif you had never knownit.” In addition, thetrial court
advised the jury not to “consider other crimes or other criminal behavior for any reason, other than
the mental condition of the defendant.” Jurors are presumed to follow the instructions of thetrial
court. State v. Stout, 46 S.W.3d 689, 715 (Tenn. 2001); State v. Williams, 977 SW.2d 101, 106
(Tenn. 1998). Under these circumstances, thetria court did not abuseits discretion by denying the
defendant’ s request for amistrid. Thisissue iswithout merit.

V. Alleged Errors Relating to Victim I mpact Evidence and Argument
The defendant next contends that admission of victim impact evidence under the guidelines
of State v. Nesbit, 978 SW.2d 872 (Tenn. 1998), infringed upon his right to be free from ex post
factolaws and violated this Court’s decision in Statev. Smith, 893 S.W.2d 903, 919 (Tenn. 1994),
holding that capital sentencing proceedings must be conducted in accordance with the law in effect
at the time the offense is committed. The defendant argues that under the law in effect in 1997,
when these offenseswere committed, victim impact evidencewas not admissi blebecausethis Court
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had held in Cozzolino v. State, 584 S\W.2d 765, 768 (Tenn. 1979), that evidence was admissible at
acapital sentencing hearing only if it was relevant to an aggravating circumstance or to amitigating
circumstance raised by the defendant.

Initially we note that the Ex Post Facto Clause does not by its own terms apply to judicial
decisions. See generally U.S. Const. Art. 1, 88 9 and 10; Tenn. Const. Art. |, § 11; Rogers v.
Tennessee, 532 U.S. 451, 456, 121 S. Ct. 1693, 1699, 149 L. Ed.2d 697 (2001). To the extent that
due processprotectsinterests similar to those protected by the Ex Post Facto Clauses of the stateand
federal constitutions, retroactive application of an alteration of acommon law doctrine of criminal
law violaes due process only where the alteration is “ unexpected and indefensible by reference to
the law which had been expressed prior to the conduct inissue.” Rogers, 532 U.S. a 461, 121 S.
Ct. at 1700. A review of Nesbit immediatey revealsthat the decision did not alter acommon law
doctrine of criminal law or apply a new interpretation to the capital sentencing statute.

In Neshit, this Court held that victim impact evidence and argument is not barred by the
federal or state constitution. 978 S\W.2d at 889; see also Payne v. Tennessee, 501 U.S. 808, 827,
111 S. Ct. 2597, 2609, 115 L. Ed.2d 720 (1991) (holding that the Eighth Amendment erects no per
se bar against the admission of victim impact evidence and prosecutorial argument). This Court
further stated that Tennessee Code Annotated section 39-13-204(c)(1997)

enables the sentencing jury to be informed about the presence of statutory
aggravating circumstances, the presence of mitigating circumstances, and the nature
and circumstances of the crime. The statute allows the sentencing jury to be
reminded “that just as the murderer should be considered asanindividual, so too the
victim is an individual whose death represents a unique loss to society and in
particular to hisfamily.”

Nesbit, 978 S.W.2d at 890 (quoting Payne, 501 U.S. a 825, 111 S. Ct. at 2608). In so stating, this
Court expressly rejected theinterpretation of Cozzolino now advanced by the defendant, and pointed
to many prior decisions admitting evidence about the nature and circumstances of the crime, even
though such proof isnot necessarily rel ated to astatutory aggravating crcumstance, and emphasi zed
that victimimpact evidenceisencompassed withinthe statutory language“ natureand circumstances
of thecrime.” Neshit, 978 S.\W.2d at 890. Whilethe decisionin Nesbit expressy clarified existing
practicein Tennessee rdating to victim impact evidence, the decision did not change existing law.
The defendant’s sentencing hearing was conducted pursuant to the statute discussed in Nesbit;
thereforethe defendant’ sassertion that admitting victim impact evidenceconstituted an ex post facto
violation is without merit.

The defendant next asserts that the victim impact testimony in this case exceeded the scope
of permissblevictimimpact testimony established by Nesbit. Although victimimpact evidenceis
admissible, such evidence generally should be“limited to information designed to show thoseunique
characteristicswhich provide a brief glimpseinto thelife of the individual who has been killed, the
contemporaneousand prospective circumstances surrounding the individual’ sdeath, and how those
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circumstancesfinancially, emotionally, psychologically or physicallyimpacted upon membersof the
victim’'s immediate family.” Neshit, 978 SW.2d & 891. Victim impact evidence may not be
introduced if itisso unduly prejudicial that it rendersthe trial fundamentally unfair or its probative
valueissubstantially outweighed by itsprejudicial impact. See Nesbit, 978 S.W.2d at 891 (citations
omitted). Toenablethetrid court to adequatey supervise the admission of thisevidenceand ensure
that it is properly limited: (1) the State must notify the trial court of its intent to introduce victim
impact evidence; (2) thetrial court must then hold ajury-out hearing to determinethe admissbility
of the evidence; and (3) the evidence should not be admitted until the trid court determines that
evidence of one or more aggravating circumstances is already present in the record. Nesbit, 978
S.W.2d at 891.

The trial court in this case meticulously followed these procedural safeguards before
admitting the testimony of Steve Hampton’ s wifeand mother and the testimony of Sarah Jackson’s
parents and older brother. This testimony has previously been thoroughly recited and need not be
reiterated here. The defendant maintains that the trial court should have excluded certain portions
of thistestimony, including the testimony of Gina and Wayne Jackson regarding Sarah Jackson’s
suffering and fear at the time of the crimes; the testimony of Gina Jackson that she thought that her
daughter was safewhileworking at Captain D’ s; thetestimony of DeannaHampton that her daughter
asked who wouldwalk her down the aisle at her wedding; the testimony of Jerry Jackson about how
difficult it wasfor him to see other fathers march the bride down the aisle; the testimony about how
the Jackson family set out Sarah’ s picture, acandle, and aplace setting for her at family gatherings;
and thetestimony about how the Jackson family felt guilty about Sarah’ sdeath and “ dlocated fault”
among themselves.

The defendant also complainsthat the victim impact evidence presented was different from
the evidence approved by thetria court at the jury-out hearing. Specifically, he points to Deanna
Hampton'’ s testimony about the effect of her husband’ s death on her son’ s birthday celebration and
her husband’s character asagood father, Jerry Jackson’ stestimony about how Sarah and her family
were robbed of her potential and “money is money” but “you can’'t replace” someone’s life, and
Wayne Jackson'’ s testimony about his opinion of the crime and his sister’sfear and suffering. The
defendant saysthat thisevidencerendered the sentencing hearing fundamentally unfair and that, even
if individual portionsof thetestimony alonedo not warrant reversal, thecumulative prejudicial effect
of this testimony mandates reversal. We disagree.

Asstated, “victim impact evidence should be limited to information designed to show those
unique characteristics which provide a brief glimpse into the life of the individual who has been
killed, the contemporaneous and prospective circumstances surrounding theindividual’ sdeath, and
how those circumstances financially, emotiondly, psychologically or physically impacted upon
members of the victim’simmediate family.” Nesbit, 978 S\W.2d at 891 (citations omitted). The
testimony about which the defendant complains is well within these parameters. Most of this
testimony demonstrated how the contemporaneous circumstances surrounding the victims' deaths
had psychol ogically affected their immediate family members. While the testimony was not word-
for-word the same, the Court of Criminal Appealscorrectly noted that the testimony offered before
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the jury did not differ in kind or scope from that offered at the jury-out hearing. The victim impact
evidence complained of by the defendant was not unduly prejudicial and clearly falls within the
parameters established in Nesbit. See generally State v. Austin, 2002 WL 31103628 (Tenn. 2002);
State v. Stevens, 78 S.W.3d 817, 828 (Tenn. 2002); State v. McKinney, 74 S.W.3d 291, 309-10
(Tenn. 2002); Smith, 993 SW.2d at 17.

Moreover, nothing in the record indicates that admission of this evidence rendered the
sentencing hearing fundamentally unfair. Aspreviously stated, thetrial court scrupulously followed
thedictates of Nesbit and, with respect to the conduct of thevictims' familiesduring this proceeding,
stated:

Thevictims family memberswere present during the pretrial hearings, thetrial, and
portions of jury selection. Despite the trauma they suffered when their loved ones
were senselessly murdered, they showed the utmost respect for the judicial process
at all times.

While*“afew of thejurors shed tears during portions of the victim impact testimony,” thetrial court
noted “none of the jurors became overly emotional. They simply demonstrated a normal reaction
to [such] testimony.” After thoroughly reviewing the record, we agree with the trial court and the
Court of Criminal Appealsthat the victim impact evidence was not unduly prejudicial and did not
render the sentencing proceeding fundamentally unfair.

Next, the defendant avers that a contradiction exists between Tennessee Code Annotated
section 39-13-204(g)(1) and the jury instruction regarding victim impact evidence set out by this
Court in Neshit. The defendant maintains that this contradiction renders victim impact evidence
irrelevant. Tennessee Code Annotated section 39-13-204(g)(1) providesin pertinent part:

If the jury unanimously determines that
(A) At least one (1) statutory aggravating circumstance or several
statutory aggravating circumstances have been proven by the state
beyond a reasonabl e doubt; and

(B) Such circumstance or circumstances have been proven by the
state to outweigh any mitigating circumstances beyond a reasonable
doubt; then the sentence shall be death.

Thejury instruction set out by this Court in Nesbit is as follows:
The prosecution has introduced what is known as victim impact evidence. This
evidence has been introduced to show the financial, emotional, psychological, or
physical effects of the victim’'s death on the members of the victim’s immediate
family. Y ou may consider this evidence in determining an appropriate punishment.
However, your consideration must belimited toarational inquiry into the cul pability
of the defendant, not an emotional response to the evidence.
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Victimimpact evidence is not the same as an aggravating circumstance. Proof of an
adverse impact on the victim's family is not proof of an aggravating circumstance.
Introduction of victim impact evidence in no way relieves the State of its burden to
prove beyond a reasonable doubt at |east one aggravating circumstance which has
been alleged. You may consider this victim impact evidence in determining the
appropriateness of the death penaty only if you first find that the existence of one or
more aggravating drcumstances has been proven beyond a reasonable doubt by
evidenceindependent from the victim impact evidence, and find that the aggravating
circumstances found outweigh the finding of one or more mitigating circumstances
beyond a reasonable doubt.

Neshit, 978 S.W.2d a 892 (emphasisadded). Thedefendant says acontradiction exists becausethe
statute provides that the jury shall return a verdict of death upon finding the existence of an
aggravating circumstance beyond a reasonabl e doubt that outwei ghs any mitigating circumstances
beyond a reasonabl e doubt, while the Nesbit instruction alows the jury to consider victim impact
evidence only after it has found that at least one aggravating circumstance exists, and that the
aggravating circumstance outwel ghs the mitigating circumstances beyond areasonable doubt. The
defendant concludes that victim impact evidence is “mooted” by the instruction and serves no
purpose in the sentencing scheme.

Assuming, for the sake of argument, that the defendant is correct, he certainly has no basis
to complain because, asthe State pointsout, any contradi ction between the statute and theinstruction
inuresto his benefit. See, e.q., Smith, 993 SW.2d a 13, n.7; State v. Bush, 942 S.W.2d 489, 506,
n.10 (Tenn. 1997); State v. Carter, 714 SW.2d 241 (Tenn. 1986). Therefore, this complaint does
not entitle the defendant to relief.

During oral argument, the State indicated that it isnot opposed to this Court reconsidering
the Nesbit instruction and stated that the portion of the instruction challenged by the defendant
unnecessarily limitsthe jury’ s consideration of victim impact evidence. Although the State’ s brief
includes no discusson of the instructions used by other jurisdictions, at oral argument the State
indicated that some jurisdictions do not provide ajury instruction on victim impact evidence and
other jurisdictions take a “minimalist” approach by simply advising the jury that victim impact
evidence is not an aggravating circumstance.

It is beyond dispute that any effective instruction on this subject must advise the jury that
victimimpact evidence is not the same as an aggravating cdrcumstance. Asto theinstructions used
by other jurisdictions, we note that the Neshit instruction was based upon precedent from other
jurisdictions, in particular Oklahoma and Georgia.” Nevertheless, we wish to emphasize that the
Neshit instruction was ssimply a suggestion. Nesbit, 978 SW.2d at 892 (“[W]e hereby suggest the
followinginstruction . . ..”). By suggesting thislanguage we did not intend to preclude individual
trial judges or the Committee on Pattern Jury Instructions (Criminal) of the Tennessee Judicial

7Nesbit, 978 S.W.2d at 892 (citing cases).
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Conference (“Committee”) from making necessary and appropriate revisions to this instruction.
Indeed, trial judges and the Committee, which iscomposed of trial judges, are often better situated
to assessthe practical effectivenessor ineffectiveness of thisparticular instruction and make needed
language changes.?

The defendant al so complains that the prosecutors engaged in improper closing argument
regarding the function of victim impact evidence and argues that the trial court erred by failing to
grant amistrial based upon thisimproper argument. As previously stated, the decision of whether
to grant amistrial iswithin the sound discretion of thetrial court, and the trid court’ sdecision will
not be reversed absent a clear showing of abuse of discretion. Adkins, 786 S.W.2d at 644; [nlow,
52 SW.3d at 105.

As the State asserts, the defendant failed to contemporaneously object to the prosecutor’s
argument that the jury should consider what the victim'’ s death “ meant to the community” and that
the jury should “ show [the defendant] the same mercy that he showed to Steve and Sarah.” Despite
defensecounsel’ sfailureto object, thetrial court provided acurativeinstruction, stating, “ Ladiesand
Gentlemen of the Jury, you are to do an individuaized sentencing based on the law and facts with
regard to the case and Mr. Reid. Y ou are to do so without regard to the effect on the community.”
The defendant’s failure to object to these comments constitutes waiver on appeal. See State v.
Green, 947 S\W.2d 186, 188 (Tenn. Crim. App. 1997); Statev. Little, 854 S\W.2d 643, 651 (Tenn.
Crim. App. 1992) (failure to object to prosecutor’s alleged misconduct during closing argument
waives later complaint); State v. Thornton, 10 SW.3d 229, 234 (Tenn. Crim. App. 1999) (citing
Tenn. R. App. P. 36(a)). Moreover, areview of the record clearly indicates that these comments do
not amount to plainerror. Inlight of thelimited nature of the commentsand thetrial court’ scurative
instruction, any error was harmless. See Statev. Burns, 979 S.W.2d 276, 283 (Tenn. 1998) (finding
more extensive argument harmless error).

Thedefendant al so contendsthat during rebuttal argument the prosecutor improperly told the
jury that it could consider the victim impact evidence during the weighing process and engaged in
inflammatory argument designed to elicit an irrationa and emotiona response from the jury. The
defendant contends that the cumulative effect of this improper argument mandates reversal. The
followingis an excerpt of the argument to which the defendant objects:

GENERAL THURMAN: Aggravating circumstances. We' ve talked about those.
General Mooretdked about them, and they arereally not anissue. Mr. Engle admits
that all those aggravating circumstances are present in this case, so that is not the
issue now. Now you havethe weighing issue, and if you weigh what we' ve talked
about, if you weigh it, any mitigation you found for Mr. Reid, and | submititisvery
dlight, | think there is but one verdict under the law. You weigh it in your mind.
What istheverdict? When youweighit, | want you to consider the facts about these

8Both the defense and the State are urged to submit concerns and suggestions regarding thisinstruction to the
Committee for its consideration.
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aggravating circumstances, the facts that this is a robbery, the facts that they were
killed in cold blood because they werewitnesses. You'’ ve seen that picture alot, but
when you weigh the circumstances of thiscrime, you haveto think what wasin Steve
Hampton’ smind, when he was shot and when hewas still alive and wasreaching up?
What was he thinking in the last few seconds? And you weigh that against the
mitigation. Sarah Jackson - -

MR. ENGLE: Objection, Your Honor, you cannot, the law doesn’'t allow the
weighing of the facts of the crimes as against the mitigating evidence.

THE COURT: Sustained. Rephrase.

GENERAL THURMAN: They can consider all the facts and circumstances of the
crime, which I’'m asking.

THE COURT: They can consider. | will —ladies and gentlemen of the jury, | will
instruct you as to how you are to weigh things.

GENERAL THURMAN: But you can consider that. You consider what Sarah
Jackson had to go through in considering these aggravating factors, after she was
shot, after she had to wait knowing Steve Hampton was being shot, and shewas next,
and how after shewas shot, shewasstruggling to get up, thinking maybe, maybel’ ve
survived, maybe he is gone, and when you are weighing his background, his
childhood, weigh what kind of man could stand there and calmly reload, one shell at
atime, inthat pistol while sheis struggling there, and what kind of man cannot have
pity, and what kind of man did walk in there and execute that young girl?

This kind of man, and he can’'t blame his mother. He can’t blame his father. He
can’t blamethe Texas Department of Correction. Heisresponsible. Thisman. That
is the man the expert witnesses for the defense didn’t want you to see. That isthe
man that suffered from this psychosisthat can’t hardly deal with theworld. That is
the man. Paul Reid celebrating, spending his money, shopping. It lookslike heis
functioning pretty well; doesn’'t it? While he is toasting his margarita and you are
weighing the circumstances, think about the three children that are saying where is
my daddy? Think about the parents struggling to get through onemore day while he
is cel ebrating.

Now even though alot of this case isabout Paul Reid and the mitigation that you
have to consider, you don’t have to forget those faces, those lives, and the lives that
were destroyed, besides those two, of the families. The Judge will tell you you can
consider that. Y ou consider that when you weigh those aggravating circumstances.
They were real people with real dreams - -
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MR. ENGLE: Y our Honor, I'm sorry, but, again, this is a misstatement of the law.

GENERAL THURMAN: Itisnot amisstatement of thelaw. They can consider tha,
Y our Honor.

THE COURT: Condder it — | will instruct the jury in terms of how they should
consider this.

GENERAL THURMAN: But don’'t forget all the lives, not only theirs, that were
destroyed by Paul Reid, and it’ stime for him to face the responsibility for that. It's
time for him to have the ultimate punishment. Each of you know what that is. It's
timefor justice. Thank you.

In evaluating the prejudicial effect of any improper prosecutorial argument, this Court must
consider:

1. The conduct complained of viewed in light of the facts and circumstances of the
case,

2. The curative measures undertaken by the court and the prosecution;

3. Theintent of the prosecutor in making the improper arguments;

4. The cumulative effect of the improper conduct and any other errorsin therecord,;
and

5. The relative strength and weakness of the case.

Neshit, 978 SW.2d at 894. Applying these factors, we are of the opinion that any error was
harmless. Any impropriety in the prosecutor’s closing argument is slight. While the prosecutor
should have used the word “ consider” rather than “weigh,” there is no evidencethat the prosecutor
acted in bad fath, and infact, his responses to defense objections indicated that he was attempting
to comply precisdy with the dictates of Neshit. Moreover, the trid court sustained defense
objections, properly ingtructed jurors as to the nature and function of victim impact evidence,
emphasized that jurors should apply the law as provided by the court, and reminded jurors that
argument of counsel is not evidence. This was a well-tried case from beginning to end, and the
cumul ative effect factor simply does not apply because thistrial was nearly error-free. Finally, the
State’ s case at sentencing was very strong, with clear proof of the three aggravating drcumstances
and substantial proof rebutting the mitigating evidence. Accordingly, under these circumstances,
we have no hesitation in finding any improper argument during the prosecutor’ s closing harmless.
Nesbit, 978 SW.2d at 893-94.

V1. Proportionality Review
Finally, thiscourt isstatutorily required to determinewhether: (1) the sentencesof deathwere
imposedinany arbitrary fashion; (2) theevidence supportsthejury’ sfinding of statutory aggravating
circumstances; (3) the evidence supports the jury’s finding tha the aggravating crcumstances
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outweigh any mitigatingcircumstances, and (4) the sentence of deathisexcessive or disproportionate
to the pendty imposed in similar cases, considering both the nature of the crime and the defendant.
Tenn. Code Ann. 8 39-13-206(c)(1) (1997). A thorough review of the record reveals that the
evidenceis sufficient to support the jury’sfinding of the three aggravating circumstances and the
jury’sfinding that the aggravating circumstances outweighed mitigating circumstances beyond a
reasonable doubt. Additiondly, thereisno indication that the sentences of death wereimposed in
an arbitrary fashion.®

Finally, the sentences of death in this case are not disproportionate to the penalty imposed
in similar cases, considering the nature of the crime and the defendant. Tenn. Code Ann. § 39-13-
206(c)(1)(D). A death sentence is disproportionate only if it is “plainly lacking in circumstances
consistent with those in similar cases in which the death penalty has previously been imposed.”
Bland, 958 SW.2d at 665. A death sentence is not disproportionate merely because the
circumstances of the offense are similar to those of another offense for which the defendant has
received a life sentence. Id. at 665. Thus, the duty of an appelate court is not to “assure that a
sentence less than death was never imposed in a case with similar characteristics,” but instead to
“assure that no aberrant death sentence is affirmed.” Id.

While there is no mathematical or scientific formulainvolved in comparing similar cases,
this Court generally considers: (1) the means of death; (2) the manner of death; (3) the motivation
for thekilling; (4) the place of death; (5) the similarity of the victim’ s circumstances, including age,
physical and mental conditions, and the victim’s treatment during the killing; (6) the absence or
presence of provocation; (7) the absenceor presence of justification; and (8) theinjury to and effects
on non-decedent victims. SeeVann, 976 S.W.2d at 107 (citing Bland, 958 S.\W.2d at 667). When
reviewing the characteristics of the defendant, we consider (1) the defendant’ sprior record or prior
criminal activity; (2) the defendant’ s age, race, and gender; (3) the defendant’ s mental, emotional
or physical condition; (4) the defendant’s involvement or role in the murder; (5) the defendant’s
cooperation with authorities; (6) the defendant’s remorse; (7) the defendant’s knowledge of the
helplessness of the victim; and (8) the defendant’s capacity for rehabilitation. Id. Moreover in
conducting thisreview, “we select from the pool of casesin which acapital sentencing hearingwas
actually conducted to determinewhether the sentence should belifeimprisonment, lifeimprisonment
without the possihility of parole, or death.” Carruthers, 35 S.W.3d at 570 (citing Bland, 958 S.W.2d
at 666).

Considering the record in this case in light of these factors, the proof shows that, while

9The dissent asserts that the majority has made “no meaningful effort to address and rectify” the concerns
expressed in his dissenting opinion and in dissenting opinionsfiled in previous cases. To the contrary, amajority of this
Court has thoroughly considered and repeatedly rejected the dissent’s challenges to the proportionality review process,
choosing instead to adhere to the framework carefully explained in State v. Bland, 958 S.W.2d 651 (Tenn. 1997). See,
e.g., Statev. Godsey, 60 S.W.3d 759, 781-86 (Tenn. 2001); State v. Bane, 57 S.W.3d 411, 430 (Tenn. 2001); State v.
Stout, 46 S.W.3d 689, 708 (Tenn. 2001); Statev. Keen, 31 S.W.3d 196, 223-24 (Tenn. 2000); Bland, 958 S.W.2d at
666-670. A majority of this Court remains convinced that the proportionality analysis outlined in Bland is more than
sufficient to ensure that no aberrant death sentence isimposed.
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robbing a Captain D’ s, the defendant repeatedly shot two unresisting employees as they were lying
face down on thefloor. Sarah Jackson had been shot at close range four times in the back of the
head and onceinthe back. Steve Hampton had been shot at closerangetwiceinthe back of the head
and once in the back. The number of wounds suggested that the defendant manually reloaded his
.32 caliber revolver during the assault. Both therobbery and the murders appear to be premeditated,
intentiona, and well-planned, lacking any indicia of impulsiveness. The apparent motivations for
the robbery and murders are greed and a desire to avoid prosecution.

The defendant was thirty-nine-years-old at the time these crimes were committed and had
been convicted in Texas in 1984 of aggravated robbery. In 1978, the defendant had two felony
indictments in Texas dismissed based upon a finding of permanent incompetence, and he was
judicially committed to a psychiatric hospital but waslater found to be malingering. Asajuvenile,
the defendant received probation for atheft and assault charge. As to mitigation, the defendant
introduced proof showing that he had an unstable childhood, that he had exhibited mental and
behavioral problemsfrom avery early age, and that he had brain damage that was caused by either
a congenital defect or trauma. However, the proof established no causal connection between this
brain damage and the crimes committed by the defendant. Although mental hedth professionals
tegtified that the defendant was schizophrenic and delusional, there was substantial evidence
regarding the defendant’ s history of malingering and testimony that any psychological disorder he
suffered was in remission at the time he committed these offenses. Finally, no evidence was
presented to show that the defendant cooperated with the authorities or exhibited remorse for the
killings, and there is nothing in the record to indicate the defendant is amenabl e to rehabilitation.

While no two capital cases and no two defendants are alike, we have compared the
circumstances of the present case with the circumstances of similar first degree murder cases and
concludethat the penalty imposed in the present caseis not disproportionate to the penalty imposed
in similar cases. See, e.0., State v. Chalmers, 28 SW.3d 913 (Tenn. 2000) (imposing the death
penalty upon finding aggravating circumstance (i)(2) wherethe defendant shot and robbed atwenty-
eight-year-old victim); State v. Cribbs, 967 S\W.2d 773 (Tenn. 1998) (imposing the death penalty
upon finding the (i)(2) and (i)(7) aggravaing circumstances where the twenty-three-year-old
defendant murdered a woman after burglarizing her home); State v. Bush, 942 S\W.2d 489 (Tenn.
1997) (imposing the death penalty upon finding the (i)(5) and (i)(6) aggravating circumstances,
despite substantial evidence of the defendant’ stroubled childhood, mental problems, and hisinitial
incompetenceto standtrial); Hines, 919 SW.2d at 573 (imposing the death penalty upon finding the
1) (2), (1)(5), and (i)(7) aggravating circumstances despite evidence that the defendant had atroubled
childhood, was abandoned by his parents, had abused drugs and al cohol as ateenager, and suffered
from self-destructive behavior, paranoid persondity disorder, dysthymia, and chronic depression);
State v. Cazes, 875 S.\W.2d 253 (Tenn. 1994) (imposing the death penalty upon finding the (i)(2),
(1)(5) and (i)(7) aggravating circumstances despite mitigation proof regarding the defendant’s
troubled childhood and his possible neurol ogical damage); Smith, 868 S.W.2d at 561 (imposing the
death penalty upon finding the (i)(5), (i)(6), (i)(7), & (i)(12) aggravating circumstances despite
mitigation evidence that the defendant had been hospitalized for depression, paranoid personality
disorder, chronic depressive neurosis, and paranoid delusiona disorder); State v. Howell, 868
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S.W.2d 238 (Tenn. 1993) (imposing the death penalty upon finding the (i)(2) and (i)(7) aggravating
circumstances, despite substantial proof that the defendant had traumatic brain damage, where the
twenty-seven-year-old defendant shot and killed a convenience store clerk during arobbery); State
v. Harris 839 S.W.2d 54 (Tenn. 1992) (imposing the death penalty upon finding the (i)(2), (i)(5),
and (i)(7) aggravating circumstances, despite evidence of the defendant’s lack of education and
troubled childhood, where the thirty-two-year-old defendant murdered two employees during the
robbery of a hotel).

After reviewing the cases set out above and others not herein detailed, we are of the opinion
that the penalties imposed by thejury in this case are not disproportionate to the penalties imposed
for similar crimes,

VII. Conclusion

We have considered the entire record in this case and find that the sentences of death were
not imposed in any arbitrary fashion, that the sentences of death are not excessive or
disproportionate, and that the evidence supportsthejury’ sfinding of the statutory aggravating factors
and the jury's finding that these aggravating factors outweighed mitigating factors beyond a
reasonable doubt. We have dso considered all the defendant’ s assignments of error and conclude
that none require reversal. With respect to issues not specifically addressed herein, we affirm the
decision of the Court of Criminal Appeals, authored by Judge David G. Hayes, and joined in by
Judge John Everett Williams and Judge James Curwood Witt, Jr. Relevant portions of that opinion
are published hereafter as an appendix. The defendant’s convictions and sentences are affirmed.
The sentences of death shall be carried out as provided by law onthe 29th day of April, 2003, unless
otherwiseordered by this Court or other proper authority. It gppearing that the defendant isindigent,
costs of this appeal are taxed to the State of Tennessee.

FRANK F. DROWOTA, III,
CHIEF JUSTICE
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