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IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE FILED
STATE OF TENNESSEE, ) MAR -1 2018
Movant, g gLecr'l; %f y‘the Appellate Courts
V. ; No. M1988-00026-SC-DDT'DD
ABU ALI ABDURRAHMAN, ;
Defendant. ;

ABU ALI ABDURRAHMAN RESPONSE IN OPPOSITION TO STATE’S MOTION
FOR EXPEDITED EXECUTION DATES
AND REASONS WHY NO EXECUTION DATE SHOULD BE SET

On September 7, 2017,1 the State’s contractor, a for-profit pharmaceutical
supplier, told the State of Tennessee that midazolam “does not elicit strong
analgesic effects,” and that inmates “may be able to feel pain from the
administration of the second and third drugs” in a three-drug protocol. See
Attachment 2. That is, the State is on notice that if they use midazolam in place of
a true anesthetic in a three-drug protocol, a condemned inmate will suffer severe
pain during execution.2

Despite this warning, on October 18, 2017, the State began the process of
procuring midazolam for use in executions, ultimately purchasing midazolam that

expires on June 1, 2018. On October 26, 2017, one of the State’s drug-suppliers,3

1 See, Attachment 1, Chronology of Events Relevant to State’s Motion to Expedite Execution Dates.

? Recently, “botched” executions in Arizona, Oklahoma, and Ohio also put the State of Tennessee on
notice that midazolam is not an anesthetic, does not-render inmates insensate to pain, and is grossly
inappropriate for use in lethal injection executions.

31t is not known whether this is the same supplier who had warned Tennessee that midazolam



emailed the Tennessee Department of Correction, and stated, “I will have my
pharmacist write up a protocol.” Attachment 3. On November 28, 2017, one of the
drug suppliers sent another email that contained, “revisions to the protocol.”
Attachment 4.

On January 8, 2018, the State promulgated a new lethal injection protocol
that retained the one-drug, pentobarbital protocol and added a midazolam-based,
three-drug lethal injection protocol: Tennessee’s Midazolam Option.* Apparently,
this is the protocol drafted for the State of Tennessee by the for-profit supplier of
drugs that are to be used in the proposed executions.

On January 11, 2018, the State moved this Honorable Court to resume
executions. Five-days after requesting such executions, on January 16, 2018, and in
response to a public records request, the State disclosed their amendment of the
2015 lethal injection protocol and the adoption of the Midazolam Option.5 No
formal announcement was made alerting the public to the new protocol. However,
in the February 15, 2018 Motion to Set Execution Dates, the State, for the first
time, announced its intention to execute inmates using the Midazolam Option, and
not via the single-drug pentobarbital protocol.

The State purchased midazolam in October of 2017 that would only be

effective until June 1, 2018. This purchase was made while executions were on hold

would not work, or a different drug seller.

1 That is, the State bought the midazolam first, and created a mechanism to use it, second. With
both actions being preceded by a warning from their supplier that midazolam was not effective.

5 This disclosure came in response to a public records request submitted by counsel for
Abdur'Rahman, Johnson, Wright, and Zagorski. This request had been pending since November 6,
2017.



awaiting the United States Supreme Court’s resolution of Abdur’Rahman, et al. v.
Parker, et al., Case No. 17-6068. The State knew that they would have very little
time between a possibly favorable Supreme Court ruling, and the expiration of their
midazolam. The State was aware that (1) applications for executive clemency will
not be entertained until after execution dates are set, (2) this Court’s practice has
been to permit at least three months for the Governor to consider such applications,
(8) this Court has traditionally scheduled executions many weeks or months apart,
and (4) this Court’s precedent demands a full and fair constitutional adjudication of
substantively new execution protocols. Yet they purposefully kept their plans under
Wraps.

The State’s decision to add the Midazolam Option to its lethal injection
protocol {(after purchasing it first, and despite being warned of its dangers), and to
accept midazolam with a June 1, 2018 expiration date does not create an exigency
warranting an unprecedented rush to execution.

The fact that the protocol that would be used to execute Mr. Abdur'Rahman
was written, not by State actors, but by the supplier who profits from the sale of the
protocol drugs,€ is yet another reason not to set Mr. Abdur'Rahman’s execution.

Mr. Abdur'Rahman should be given a full opportunity to litigate the
constitutionality of the newly proposed lethal injection protocol without the

extraordinary pressure of eight execution dates in a compressed, three-month

6 In the State’s response to public records requests, they have been less than illuminating about the
process used to produce the current protocol. However, the emails that were produced are the only
documents provided that detail any part of the drafting procedure. Thus, Mr. Abdur'Rahman relies
on them as the best evidence of how the Midazolam Option came to be.



timeframe. Mr. AbdurRahman and all similarly situated inmates, should be given
adequate time to present petitions for clemency to the Governor of the State of
Tennessee. The State’s Motion to Set Execution Dates should be denied.
L Principles Of Stare Decisis And Established Precedent Require A Full And
Fair Adjudication Of The Merits Of The Now-Pending Declaratory Judgment Action
That Was Filed Expeditiously (27 Business Days) After The Tennessee Midazolam
Option Was Disclosed To Counsel For AbdurRahman, Johnson, Wright, And
Zagorski.

The State’s request for relief is foreclosed by binding Tennessee precedent.
This Court’s precedent establishes that:

The principles of constitutional adjudication and procedural fairness

require that decisions regarding constitutional challenges to acts of the

Executive and Legislative Branches be considered in light of a fully

developed record addressing the specific merits of the challenge. The

requirement of a fully developed record envisions a trial on the merits

during which both sides have an opportunity to develop the facts that

have a bearing on the constitutionality of the challenged provision.
State v. West, No. M1987-000130-SC-DPE-DD, Order p.3 (Tenn. Nov. 29, 2010).
This Court has held true to the principles announced in West. See e.g., State v.
Strouth, No. £1997-00348-SC-DDT-DD, Order, p. 3 (Tenn. Apr. 8, 2014) ("Mr.
Strouth is correct that currently, there is no controlling law in Tennessee on the
constitutionality of the use of the single drug, Pentobarbital, to execute a death row
inmate... Accordingly, the Court will set Mr. Strouth's execution for a future date
that will allow plenty of time for resolution of the declaratory judgment action in
the state courts.”).

The State’s motion fails to acknowledge the holding in West. Further, the

State’s motion does not provide a single case to give this Court a reason to depart



from the principles of stare decisis. “The power of this Court to overrule former

)

decisions ‘is very sparingly exercised and only when the reason is compelling.” In re

Estate of McFarland, 167 S.W.3d 299, 306 (Tenn. 2005) quoting Edingbourgh v.
Sears, Roebuck & Co., 206 Tenn. 660, 337 S.W.2d 13, 14 (1960). As this Court has
held, “The sound principle of stare decisis requires us to uphold our prior precedents
to promote consistency in the law and to promote confidence in this Court's
decisions.” Cooper v. Logistics Insight Corp., 395 S.W.3d 632, 639 (Tenn. 2013).
This Court does not deviate from precedent on the basis of speculative
“uncertainity].” State’s Motion To Set Execution Dates, p. 2.

I1. The State’s Professed Urgency To Schedule Executions Prior To June 1, 2018
Is A Manufactured And Avoidable Crisis That Does Not Justify Abridging Mr.
Abdur'rahman’s Right To Fully Challenge The Midazolam Option.

A. The State Manufactured A Crisis To Support Its Request For
Executions Prior To June 1, 2018 To Prevent The Due Process Hearing Required By
Court Precedent From Ever Taking Place.

Midazolam is the most controversial, dangerous drug ever to be used in a
lethal injection protocol in the State of Tennessee. Of the seven states to use
midazolam in a lethal injection, three have abandoned its use. The State of Arizona
has agreed to never again use any benzodiazepine, including midazolam, or a
paralytic in a lethal injection. First Amendment Coalition of Arizona, Inc., et al. v.
Ryan, et al., Case No. 2:14-CV-01447-NVW-JFM, Stipulated Settlement Agreement,
Docket Entry No. 152 (D. Ariz. Dec. 19, 2016)(Attachment 5)(midazolam); First

Amendment Coalition of Arizona, Inc., et al. v. Ryan, et al.,, Case No. 2:14-CV-



01447-NVW-JFM, Stipulated Settlement Agreement, Docket Entry No. 186 (D.
Ariz. June 21, 2017)(Attachment 6)(paralytic).

Midazolam— a sedative with no analgesic properties— is a completely
different class of pharmaceutical than the barbiturates sodium thiopental and
pentobarbital. Unlike sodium thiopental and pentobarbital, midazolam does not
render the inmate unaware or insensate to severe pain. The Supreme Court has
held: “It 1s uncontested that, failing a proper dose of sodium thiopental that would
render the prisoner unconscious, there is a substantial, constitutionally
unacceptable risk of suffocation from the pancuronium bromide and pain from the
administration of potassium chloride.” Baze v. Rees, 553 U.S. 35, 53 (2008). The
Davidson County Chancery Court agreed with Chief Justice Roberts’ opinion in
Baze in the 2010 West v. Ray litigation. See West v. Ray, Case No. 10-1675-1, Order
(Davidson County Chancery Court November 22, 2010). The Chancellor’s opinion in
the 2010 West litigation remains undisturbed. Similarly undisturbed is the opinion
of the Davidson County Chancery Court in the 2005 Abdur’Rahman v. Bredesen
litigation that pavulon (a paralytic similar to the one used in the new Midazolam
Option) serves no purpose in an execution. Abdur'Rahman v. Bredesen, 181 S.W.
3d 292, 307 (Tenn. 2005) (noting that “the Chancellor correctly observed that the
State failed to show a legitimate reason for the use of Pavulon in the lethal injection
protocoll.}”)

When Tennessee last used a three-drug protocol, it was found to be

unconstitutional unless the State implemented sufficient checks to ensure that the



inmate would be unable to experience suffocation and pain. Those necessary checks
are absent from Tennessee’s Midazolam Option, perhaps because the protocol was
drafted by the State’s for-profit drug supplier.

The State knew, or reasonably should have known, when they chose to
change their lethal injection protocol and add a Midazolam Option, that its new
protocol would be challenged in court. They also knew that the challenge would
have merit because they were warned by their for-profit drug supplier that
midazolam does not work like sodium thiopental or pentobarbital. In a September 7,
2017, email, the supplier wrote “Here is my concern with midazolam, being a
benzodiazepine, it does not elicit strong analgesic effects. The subjects may be able
to feel pain from the administration of the second and third drugs. Potassium
Chloride especially.” Attachment 2. The State knew that counsel for
Abdur'Rahman, et al., submit requests for public records regarding execution drugs
(among other information) on a routine basis. See Attachment 7, Chronology of
Public Records Requests During Past Six Months. Despite producing public records
on November 6, 2017, TDOC did not provide any records regarding a change in the
lethal injection protocol to include a Midazolam Option or regarding TDOC's
attempts to procure midazolam until January 16, 2018. See Attachments 1, 7.

On October 18, 2017, TDOC was told that the midazolam it was purchasing
expired on June 1, 2018. Attachment 8, Email. TDOC moved forward with the
purchase of midazolam they knew would expire before any challenge to its use could

be litigated in court. Emails, W-9's, invoices and photographs of the drugs



purchased demonstrate that the State knew well in advance of January 8, 2018,
that it intended to use Tennessee’s Midazolam Option to execute Mr.
Abdur'Rahman. Yet, despite public records requests made throughout that time, the
State failed to notify undersigned counsel of any intent to implement a new lethal
injection protocol.

The State’s decision to withhold this information from defense counsel
appears intentional and calculated to gain a litigation advantage. The State seeks
to avoid a trial on the merits of any challenge to Tennessee’s Midazolam Option. To
do so, they seek to cut off Mr. Abdur'Rahman’s access to the courts by executing him
before he has a chance to present his proof.

On January 18, 2018, just two days after learning of Tennessee’s Midazolam
Option, Mr. AbdurRahman told this Court that he intended to challenge the new
protocol but required time to consult with experts; Mr. AbdurRahman additionally
stated he would file a challenge on or before February 20, 2018 — a deadline Mr.
AbdurRahman met. The State delayed until February 15, 2018, to tell this Court
that its midazolam supply expires on June 1, 2018.

Importantly, and fatal to their request for expedited execution dates, the
State does not say that they will be unable to obtain the drugs necessary to carry
out executions after June 1, 2018. Rather, the State alleges that their ability to do
so is “uncertain.” State’s Motion to Set Execution Dates, p. 2. Such vague and
unsupported allegations are not enough to overturn Tennessee precedent,

particularly where the State could have informed Mr. AbdurRahman months



earlier that it intended to adopt a new lethal injection protocol that adds a
Midazolam Option. Under the circumstances, Mr. AbdurRahman has acted with
extreme diligence, expediency, and transparency. The same cannot be said for the
State. See Attachment 1.

B. The State’s Vague And Unsupported Representation To The Court
About Its Efforts To Obtain Pentobarbital Is Inconsistent With The Proof In The
Record, Their Own Representations To The United States Supreme Court, Their
Representations To The Public, And The Fact That Executions Using Pentobarbital
Continue To Be Carried Out.”

In 1ts motion, the State tells the Court: “The Department’s supply of
pentobarbital expired while the West proceeding was pending.” State’s Motion to
Set Execution Dates, p. 2. This cannot be true. TDOC’s numerous responses to
Tennessee Public Records Act requests make clear that TDOC never received any
pentobarbital (compounded or otherwise) from its supplier(s) and never had any in
its possession, thus there was none to expire. The reason TDOC never had
pentobarbital is because the 2015 lethal injection protocol, current Protocol A, uses
compounded pentobarbital. According to the USP,8 high-risk sterile compounds,
which compounded pentobarbital is, have a beyond use date of 24 hours at
controlled room temperature or three days refrigerated. See West, et al. v. Schofield,

et al., Case No. M2015-01952-COA-R3-CV, Technical Record, Trial Exhibits 5, 6.

Testimony from State agents during the previous West litigation established that

7 Although this Court does not resolve factual disputes, and Mr. Abdur'Rahman is not requesting
that the Court do so, the following facts are asserted in response to the State’s representation
regarding pentobarbital. The truth will ultimately be determined in the pending Chancery Court
proceedinga.

8 The United States Pharmacopeia gets the world industry standards to “ensure the quality, safety,
and benefit of medicines and foods.” http//www.usp.org/about (last checked March 1, 2018).




the TDOC had a signed contract with a pharmacist who assured that s/he could
obtain the active pharmaceutical ingredient necessary to compound pentobarbital
and that the compounder was ready, willing, and able to manufacture and
distribute compounded pentobarbital to TDOC upon the setting of an execution
date. See, e.g., West, et al. v. Schofield, et al., Case No. M2015-01952-COA-R3-CV,
Technical Record, Transcript, Volume III, pp. 823-824; /d., Trial Exhibit 54. On
March 2, 2017, Debra Inglis, TDOC legal counsel, told reporters that TDOC was
able to obtain the drugs necessary for an execution “as needed.” Boucher, Lethal
injections stalled, The Tennessean, March 3, 2017, p. A3; 2017 WLNR 6714205.

Counsel for Abdur'Rahman, Johnson, Wright and Zagorski have consistently
requested public records from TDOC. Attachments 1, 7. TDOC has not produced a
document indicating that the compounder has withdrawn from the contract with
TDOC. TDOC has not produced a document establishing that they are unable to
obtain compounded pentobarbital. On November 13, 2017, the State continued to
defend the compounded pentobarbital protocol in the United States Supreme Court.
Abdur’Rahman, et al. v. Parker, et al., No. 17-6068, Brief in Opposition. That the
State did so indicates that they were confident in their ability to obtain
pentobarbital as recently as November 13, 2017.

Public records productions by TDOC, which the State represents are full and

accurate as of January 10, 2018, provide no evidence that TDOC is unable to obtain

10



compounded pentobarbital ® In fact, documents produced on January 16, 2018,
contain a contract signed December 4, 2017, with an individual who agreed to
compound drugs for lethal injections in Tennessee. Attachment 9, Pharmacy
Services Agreement, Article 1, §1.2,

The State’s new protocol, which retained pentobarbital and added a
Midazolam Option, is dated January 8, 2018. Texas was prepared to carry out an
execution using pentobarbital on February 22, 2018, but the defendant in that case
was granted executive clemency hours before the execution was carried out. Georgia
18 set to carry out an execution using pentobarbital on March 15, 2018. Thus, the
State’s bald assertion that their ability to obtain pentobarbital is uncertain does not
justify their request to schedule Mr. Abdur'Rahman’s execution prior to June 1,
2018, and to choose the Midazolam Option, without ever giving Mr. AbdurRahman
an opportunity for the due process hearing this Court’s precedent demands.

C. The State’s Argument That The Pharmaceutical Companies Are Acting
At The Behest Of Death Penalty Opponents Is A Baseless Conspiracy Theory.

Multi-billion dollar pharmaceutical companies do not act at the behest of
small, non-profit death penalty abolitionist groups. These businesses act at the
behest of their stockholders and pursuant to their business model. These private
businesses do not have a stake or a position on how or whether Mr. AbdurRahman
lives or dies. Mr. Abdur'Rahman has no control over these Fortune 500 companies.

Nor does Mr. Abdur'Rahman have control over the actions of small, non-profits.

9Despite requests to the contrary, when TDOC finally answers public records requests they only do
so as of the date of the letter requesting the records. A February 2, 2018 public records request
remains unanswered.
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The truth is that the pharmaceutical companies have always objected to their
drugs being misused in lethal injections. When states began to use branded drugs
in lethal injections, those companies simply enforced their contracts, as any
business would.

The fact that the business concerns of multi-billion dollar companies collide
with the State’s interest in misusing those companies’ drugs is not the fault of Mr.
Abdur'Rahman. The actions of individuals on either side of the death penalty
debate are irrelevant to Mr. AbdurRahman’s right to due process and the rule of
law. Such actions do not provide a reason to cast aside stare decisis and set
execution dates before Mr. Abdur'Rahman has an opportunity to fully and fairly
litigate his case against the new lethal injection protocol.

III. Tennessee Courts Are To Be Concerned With Due Process And The Rule Of
Law.

The February 22, 2018 botched non-execution of Doyle Hamm in Alabamal®
demonstrates why it is essential to fully and fairly litigate challenges to risky
protocols such as the Tennessee Midazolam Option in a courtroom environment
without the extreme pressure of compressed execution schedules. The
constitutionality of the Midazolam Option must be adjudicated in a forum that is
free from the immense time pressure the State seeks to impose.

The cases cited by the State in their motion arise in a stay-posture where the

defendants faced a higher burden than the one governing Mr. AbdurRahman’s

Whttps://www.reuters.com/articlefus-alabama-execution/alabamas-aborted-execution-was-botched-
and-bloody-lawyer-idUUSKCN1G90Y2 (last checked March 1, 2018).
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pending lawsuit in Chancery Court. Moreover, the cases cited by the State do not
change the fact that this Court has always held that lethal injection challenges
must be fairly adjudicated on their own, unique facts in Tennessee.!! Fair
adjudication means a trial with a full record addressing the merits. “The
requirement of a fully developed record envisions a trial on the merits during which
both sides have an opportunity to develop the facts that have a bearing on the
constitutionality of the challenged provision.” State v. West, No. M1987-000130-SC-
DPE-DD, Order p.3 (Tenn. Nov. 29, 2010). The State’s motion implicitly admits
that there is no time to meet the requirement of a fully developed record if eight
executions are to be conducted by June 1, 2018. The State’s motion fails on the basis
of precedent alone.

Indeed, this Court’s precedent establishes that Mr. AbdurRahman is entitled
to sufficient notice and time to challenge the Tennessee Midaazolam Option that
this State’s courts have never reviewed. This Court previously acknowledged that
Mr. Abdur'Rahman has a “legitimate. . . right to and need for notice” regarding
significant changes in lethal injection protocols. West v. Schofield, 468 S.W.3d 482,
494 (Tenn. 2015) (interlocutory appeal holding challenge to electrocution unripe but

guaranteeing sufficient notice and time to challenge any change to the protocol).

1} Mr, AbdurRahman’s lawsuit cannot be dismissed by reference to cases decided in other
jurisdictions in the context of appeals from the preliminary injunction proceedings respecting
protocols which are not identical to the Tennessee Midazolam Option. Tennessee courts decide what
is constitutional in Tennessee after a full and fair hearing. Further, the State overstates the
Supreme Court’s holding in Glossip v. Gross, 1356 S.Ct. 2726 (2015). Glossip did not hold that the
any lethal injection protocol using midazolam is constitutional. Rather, in the context of an appeal
from the denial of a preliminary injunction in a federal court action, it was found that the lower
court did not commit clear error. [d., at 2740-41.
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IV.  Scheduling Execution Dates On An Expedited Basis Unduly Burdens And/Or
Denies Abu Ali Abdur'Rahman Fair Access To Meaningful Clemency Proceedings.

Mr. Abdur'Rahman has a statutory and constitutional right to seek executive
clemency. As the United States Supreme Court has observed

Executive clemency has provided the “fail safe” in our criminal justice
system. K. Moore, Pardons: Justice, Mercy, and the Public Interest 131
(1989). It is an unalterable fact that our judicial system, like the human
beings who administer it, is fallible. But history is replete with examples
of wrongfully convicted persons who have been pardoned in the wake of
after-discovered evidence establishing their innocence. In his classic
work, Professor Edwin Borchard compiled 65 cases in which it was later
determined that individuals had been wrongfully convicted of crimes.
Clemency provided the relief mechanism in 47 of these cases; the
remaining cases ended in judgments of acquittals after new trials. E.
Borchard, Convicting the Innocent (1932). Recent authority confirms
that over the past century clemency has been exercised frequently in
capital cases in which demonstrations of “actual innocence” have been
made. See M. Radelet, H. Bedau, & C. Putnam, In Spite of Innocence
282-356 (1992).

Herrera v. Collins, 506 U.S. 390, 415 (1993). The Court reaffirmed the importance
of clemency in Harbison v. Bell, 556 U.S. 180, 192 (2009)(“As this Court has
recognized, however, ‘[cllemency is deeply rooted in our Anglo—American tradition
of law, and is the historic remedy for preventing miscarriages of justice where
judicial process has been exhausted.” Herrera v. Collins, 506 U.S. 390, 411-412, 113
S.Ct. 853, 122 L.Ed.2d 203 (1993) (footnote omitted).”).

In the modern era, the State of Tennessee has executed six men.!2 Two men
and one woman facing imminent execution have received executive clemency.13

Thus, in this state, fully one-third of defendants who completed the standard three-

12 Robert Coe, Sedley Alley, Philip Workman, Daryl Holton, Stephen Henley, Cecil Johnson.
18 Michael Boyd, Edward Harbison, Gaile Owens.
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tier process and who were facing execution were found to be worthy of a life
sentence.

A request for executive clemency in a capital case will not be considered by
the executive branch until all litigation is exhausted. An effective case for clemency
cannot be cobbled together in a matter of days. Moreover, expediting eight
executions before June 1, 2018, prevents a careful, thorough and meaningful
consideration of Mr. AbdurRahman’s clemency request. Forcing Mr. Abdur’Rahman
to seek clemency while at the same time litigating the Tennessee Midazolam Option
under an extremely compressed timeline alongside seven other inmates is the
equivalent of denying all inmates a legitimate opportunity to pursue clemency. Such
a compressed timeframe is also extremely disrespectful to Governor Haslam, who
would be expected to make eight life or death decisions in mere weeks.14 Thisisa
separate and untenable injustice that would result if expedited execution dates are
set.

Defendant Abu Ali AbdurRahman (formerly James Lee Jones, Jr.) hereby
responds to the State’s motion to set an execution date in his case. For the reasons
below, Mr. AbdurRahman objects to the motion and maintains that an execution
date should not be set.

V. According To The Plain Language Of The Judgment Imposing A Death

Sentence On Mr. Abdur'rahman, The Death Sentence Cannot Be Executed At This
Time.

14 Governor Haslam’s two predecessors were asked to make only one-more clemency determination
(nine), during the sixteen-years they held office.
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The judgment under which Mr. AbdurRahman was sentenced to death, a

true copy of which is attached as Attachment 10, provides that his death sentence
“shall be served consecutively to ... the defendant’s federal sentence No. CR 57-72-
R.” Mr. AbdurRahman’s “federal sentence No. CR 57-72-R” refers to his life
sentence in United States v. James Lee Jones, Jr., No, 57-72-R, United States
District Court, Eastern District of Virginia — Richmond Division. A true copy of the
federal judgment imposing that sentence, filed on September 11, 1972, is attached
as Attachment 11.(This copy was introduced into evidence in Mr. Abdur'Rahman’s
federal habeas proceedings.) From the time Mr. AbdurRahman’s death sentence
was imposed in 1987, he has been continuously incarcerated by the Tennessee
Department of Correction, and he has not served out his federal sentence. In
connection with his federal case, a federal detainer warrant was lodged with the
Tennessee Department of Correction as of July 20, 1987, out of the U.S. Marshall’s
office in Nashville, for parole violation. This detainer warrant appears in TOMIS
and is still outstanding. See Attachment 12 (email from Bryce Coatney, staff
attorney for the Tennessee Department of Correction). Accordingly, pursuant to the
plain language of the judgment imposing Mr. AbdurRahman’s death sentence, his
death sentence cannot be executed at this time.
VI. Mr. AbdurRahman’s Post-Conviction Case Has Been Reopened, And There Is A
Proven Likelihood He Will Succeed On The Merits In The Reopened Case Within The
Meaning Of Tenn. S. Ct. R. 12.3(A) And (E).

On June 24, 2016, Mr. AbdurRahman filed in the Criminal Court for

Davidson County a “Motion to Reopen Post-Conviction Petition,” a copy of which is
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attached as Attachment 13 (the June 2016 Motion). On September 23, 2016, Mr.
Abdur'Rahman filed in the same case a “Petition for Writ of Habeas Corpus and
Supplement to Motion to Reopen Post-Conviction Case,” a copy of which is attached
as Attachment 14 (the September 2016 Motion). In these petitions, the contents of
which are incorporated herein by reference, Mr. AbdurRahman is presenting

essentially two claims:

Claim 1} Mr. Abdur'Rahman is entitled to relief under the recently decided
case of Foster v. Chapman, 578 U.S. ___ , 136 8. Ct. 1737 (2016), which for
the first time retroactively applied in a state post-conviction case the new
analysis under Snyder v. Louisiana, 552 U.S. 472 (2008), for determining a
Batson claim of racial discrimination in jury selection. See Attachment 13.

Claim 2: Based on newly developed and previously unavailable evidence
concerning the operation of Tennessee’s capital sentencing system over the
past four decades since its inception in 1977, the system operates in an
arbitrary and capricious manner in violation of the federal and state
constitutions and contrary to the principles of Furman v. Georgia, 408 U.S.
238 (1972), and its progeny. Additionally, the sharply declining use of the
death penalty, to the point of non-existence in the vast majority of
Tennessee’s judicial districts, evidences an evolving standard of decency that
renders capital punishment in Tennessee (and especially in Davidson
County) unconstitutional. See Attachment 14.

On October 5, 2016, the Criminal Court for Davidson County, Division V
(Judge Monte D. Watkins) entered an “Order Granting ‘Motion to Reopen Post-
Conviction Petition’ In Part and Denying In Part,” a copy of which is attached as
Attachment 6 (the Order Reopening Post-Conviction). The Criminal Court reopened

Mr. AbdurRahman’s post-conviction case on Claim 1 but not on Claim 2,15

15 While the Criminal Court dismissed the June 2016 Motion and the September 2016 Petition with
respect to Claim 2 by citing principles arguably applicable to motions to reapen post-conviction cases,
the Court did not discuss Claim 2 in the context of Mr. AbdurRahman’s habeas corpus petition that
was included in the September 2016 Petition.
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Mr. AbdurRahman has proceeded diligently in his reopened case, having
filed his original motion seventeen months ago. The reopened post-conviction case
is still pending. The Criminal Court has not yet scheduled an evidentiary hearing
on Claim 1. Because his reopened case has not proceeded to final judgment, Mr.
AbdurRahman has not yet had an opportunity to appeal the denial of his Claim 2.

For these reasons, there is a proven likelihood that Mr. Abdur'Rahman will
succeed on the merits of each of his claims; and at the very least Mr. AbdurRahman
should be given time to fully litigate these claims at the trial and appellate court
levels, and therefore the State’s motion to set an execution date should be denied.26

Additionally, the demonstrated arbitrariness of Tennessee’s capital
punishment system, described below, and the demonstrated evolved standard of
decency in Tennessee, also described below, provide independent grounds for
denying the State’s motion to set execution dates, whatever the status of Mr.
Abdur'Rahman’s partially reopened post-conviction case.

Claim 1: Batson/Foster

The Criminal Court stated that it would hold an evidentiary hearing on the
Foster/Batson claim “to determine whether Petitioner is entitled to relief under
Fosterbased upon the prosecution’s discriminatory practices during jury selection.

Petitioner previously raised a challenge to the prosecution’s use of peremptory

16 We note that the Rule 12 standard is “likelihood of success” and not the more stringent standard of
“reasonable likelihood of success.” Tenn. S. Ct. R. 12.3(A) and (E). The Court removed the term
“reasonable” from the formulation of the standard contained in the draft amendments to Rule 12
that were publicized for comment.
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strikes against African-American jurors on direct appeal [citing State v. Jones, 789
S.W.2d 545 (Tenn. 1990)]. However, Petitioner now raises this challenge again
because Petitioner has now obtained a copy of the prosecution’s trial file which
includes notes from the jury selection process.” Attachment 15 Order Reopening
Post-Conviction, at 2.

The basic facts supporting Mr. Abdur'Rahman’s Batson/Foster claim are
stated in the June 2016 Motion (Attachment 13). The evidence supporting the
claim consists primarily of the prosecution’s trial file, which includes notes from the
jury selection process, coupled with the prosecutor’s actions and statements to the
court during jury selection.l’” The prosecution’s trial file was not available to Mr.
AbdurRahman when his Batson claim was originally presented and previously
determined in his direct appeal. As explained in the June 2016 Motion, this
evidence demonstrates that the prosecutor, Mr. John Zimmermann, harbored a
racist outlook and used race to strike jurors.

Recently, Davidson County District Attorney General Glenn Funk produced
additional relevant evidence in the form of a letter, attached as Attachment 16, that
he sent to the District Attorneys Conference documenting racist comments Mr.
Zimmermann made at a CLE presentation during the annual meeting of the

District Attorneys Conference in late 2015. Mr. Zimmermann, who has a notorious

17 Mr. AbdurRahman also intends to introduce evidence concerning the educational background and
professional accomplishments of Juror Robert Thomas, an African-American whom Mr.,
Zimmermann struck from the panel on grounds that he “appeared” uneducated and ignorant. Mr.
Abdur'Rahman also reserves the right to introduce other evidence and to vigorously cross examine
Mr. Zimmermann at the evidentiary hearing to further prove his Foster/Batson claim,
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reputation and a lengthy history of reprimands and sanctions for unethical
conduct,18 openly advocated to his peers that, as described by Assistant D.A. Roger
Moore, “jury selection could {and apparently should) be conducted based on racial
motivations/stereotyping.” Although Mr. Zimmermann's CLE presentation occurred
years after Mr. Abdur'Rahman’s trial, it clearly displays his character and racist
mindset. As stated in the email attachments to Mr. Funk’s letter, sent to him by
members of his office who attended Mr. Zimmermann'’s presentation, “Public
scrutiny of prosecutors may be at an all-time high and any suggestion that the goal
of Tennessee prosecutors is to subvert the holding in Batson would be a disservice to
the vast majority of us whose goal is to do the right thing the right way.” Ifin
today’s race-conscious world, when prosecutors are under public scrutiny, Mr.
Zimmermann was willing to describe and advocate for racist practices in a CLE
presentation to fellow prosecutors, then it is fair to infer that Mr. Zimmermann was

willing to use race in jury selection at the time of Mr. Abdur’Rahman’s trial.

18 Tn Mr. Abdur'Rahman’s direct appeal, this Court found that Mr. Zimmermann's conduct during
the trial “bordered on deception” and was “improper.” State v. Jones, 789 S.W.2d 545, 551-2 (Tenn.
1990). In federal habeas, although many of Mr. AbdurRahman’s prosecutorial misconduct claims
were procedurally defaulted because of the ineffectiveness of his post-conviction counsel, Judge
Campbell found that Mr. Zimmermann committed Brady violations. Abdur’Rahman v. Bell, 999
F.Supp. 1073, 1089-90 (M.D. Tenn. 1998). In In re Zimmerman, 1986 W.L 8586 (Tenn. Crim. App.
1986), Mr. Zimmermann was held in contempt of court for violating failing to disclose evidence to the
defense prior to trial, describing Mr. Zimmermann's actions as an “abuse of, or unlawful interference
with, the process or proceedings of the court. In Zimmermann v. Board of Professional
Responsibility, 764 S.W.2d 757 (Tenn, 1989), Mr. Zimmermann was sanctioned for making
inappropriate comments to the press in violation of the disciplinary rules. In State v. Middlebrooks,
995 S.W.2d 550 (Tenn. 1999), a death penalty case, Mr. Zimmermann was reprimanded for making
various improper closing arguments to the jury at sentencing. In Garrett v. State, 2001
Tenn.Crim.App. LEXIS 206 (2001), the court reversed a murder conviction because of Mr.
Zimmermann's suppression of Brady material and his deceptive statements to the defense lawyer.
In State v. Vukelich, 2001 Tenn.Crim.App. LEXIS 734 (Sept. 11, 2001), Mr. Zimmermann was
“strongly admonished” by the trial court for defying the court’s rulings concerning inadmissible
evidence.
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For these reasons, there is a proven likelihood of success on the merits of Mr.
Abdur'Rahman’s Foster/Batson claim in his reopened post-conviction case, which
justifies a delay in the setting of an execution date in Mr. Abdur'Rahman’s case
pursuant to Tenn. S. Ct. R. 12.3(A) and (E).

Claim 2: Unconstitutionally Arbitrary Capital Sentencing System; Evolving
Standard Of Decency.

Mr. Abdur'Rahman’s Claim 2 embodies two related claims discussed at some
length in the September 2016 Petition (Attachment 14): (i} Tennessee’s capital
sentencing system operates in an unconstitutionally arbitrary and capricious
manner; and, (i} as evidenced by the sharp decline in new death sentences over the
past sixteen years, capital punishment is contrary to Tennessee’s evolved standard
of decency. These claims, relating to how Tennessee’s capital punishment
sentencing system has actually operated since its inception 40 years ago, are based
on an extensive survey, conducted over the past three-plus years by attorney H.E.
Miller, Jr., of all Tennessee first-degree murder cases since the inception of
Tennessee’s current capital sentencing system in 1977. Mr. Miller’s preliminary
report of his survey accompanied the September 2016 Petition. Since then, Mr.
Miller has continued to update his survey, and his most recent report, which will be
filed with the Criminal Court to supplement the record supporting Claim 2, is
attached as Attachment 17. Mr. Miller’s survey process is described in his report.
An elaboration of Mr. AbdurRahman’s September 2016 Petition, which analyzes
the data from Mr. Miller’s survey, is contained in an article written by Mr. MacLean

and Mr. Miller titled Tennessee’s Death Penalty Lottery that has been accepted for
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publication in the upcoming issue of the Tennessee Journal of Law and Policy. A
copy of this article, which also will be filed with the Criminal Court to supplement
the record supporting Claim 2, is attached as Attachment 18.

Mr. Abdur'Rahman’s September 2016 Petition is the first time any party, in
any case, has presented these claims supported by this comprehensive evidence of
the operation of Tennessee’s capital sentencing over the past four decades.}® Before
now, the evidence has not been available. Because trial judges breach Rule 12’s
reporting requirements in at least 46% of adult murder cases, there has not
previously been a reliable centralized collection of statewide data on first degree
murder cases.?? Furthermore, this kind of statistically based evidence necessarily
accumulates and develops over time, and it continues to accumulate and develop
through the present. Until now, no party has been in a position to statistically
review the 40-year history of Tennessee’s capital sentencing system; and until now,
no court has been in a position to properly adjudicate these claims. Until now, Mr.
Abdur'Rahman’s arbitrariness and evolving standard of decency claims were not
ripe for judicial review.

As discussed at some length in the September 2016 Petition and elaborated
upon in Tennessee’s Death Penalty Lottery, the premise underlying the Supreme

Court’s Eighth Amendment death penalty jurisprudence, established in Furman v.

18 These claims are tantamount to an “as applied” constitutional challenge, in that the constitutional
violation appears from the way Tennessee’s capital punishment sentencing system has in fact
operated over time. These claims are based on the same kind of constitutional analysis employed by
the U.8. Supreme Court in Furman and its progeny.

20 Mr. Miller’s Report (Attachment 17) and the article Tennessee’s Death Penalty Lottery
(Attachment 18) discuss the astounding Rule 12 noncompliance rate. See Attachment 18 at 26-31.
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Georgia, 408 U.S. 238 (1972), is that the death penalty must be analyzed in the
context of how the entire capital sentencing system operates. (Significantly, none of
the opinions in Furman discusses the facts or merits of the individual cases that
were under review.) Furman’s bedrock principle is that, under the Eighth
Amendment, a capital punishment sentencing system must not operate in an
arbitrary or capricious manner, and its operation must comport with “evolving
standards of decency.” Each of the Justices in the Furman majority cited statistical
evidence to support their conclusions that discretionary capital punishment systems
are unconstitutionally arbitrary. In light of this framework, Mr. Miller's most
salient findings from his survey of Tennessee’s first degree murder cases include:

e Over the past 40 years, Tennessee has convicted more than 2,500 defendants
of first degree murder. Among those 2,500+ defendants, only 86 defendants
(8.4%) received sustained death sentences, and only 6 defendants (or 1 out of
400) were executed.

* Over the past 40 years, while death sentences have been imposed on a total of
192 defendants, only 86 of those defendants (or 45%) ended up with sustained
death sentences. In other words, cases resulting in death sentences at trial
have experienced a 55% reversal rate, indicating deep flaws in the system.

e Over the past 40 years, the death sentences of more than 23% of capital
defendants have been vacated on grounds of ineffective assistance of counsel,
further indicating serious problems with the administration of the system
especially in light of the stringent standards for proving both “deficient
performance” and “prejudice” under the Strickland test for ineffective
assistance of counsel claims.

¢ Over the past 40 years, at least 339 defendants were convicted of multiple
counts of first degree murder (i.e., involving multiple murder victims), many
involving extraordinarily egregious crimes, but only 33 of those defendants
(10%) received sustained death sentences, while the remaining 306
defendants (90%) received life or life without parole sentences. Of the
seventeen defendants found guilty of mass murder (four or more victims),
only two mass-murder defendants (12%) received sustained death sentences;
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the other fifteen mass-murder defendants (88%) were sentenced to life or life
without parole.

e Whereas during the four-year period 1989 to 1993 Tennessee imposed 37 new
death sentences at the rate of 9.25 cases per year, during the most recent
four-year period of 2013 to 2017, Tennessee imposed only one new death
sentence at the rate of 0.25 per year. This represents a 97% decline in the
rate of new death sentences.

e Moreover, Tennessee has not imposed any new death sentences since June
2014 (more than 3% years ago); and no death sentences have been imposed in
Davidson County, or in the entire Middle Grand Division of the State, since
February 2001 (17 years ago).

o Over the past 40 years, no death sentences were imposed in 47 of the State’s
95 counties, and many of those death sentences were vacated or reversed.
Only 28 of Tennessee’s counties have imposed sustained death sentences.
Over the past sixteen-plus years, sustained death sentences were imposed in

only eight counties; and over the past five-plus years, death sentences were
imposed only in Shelby County.

These findings, along with the other findings in Mr. Miller’s report, prompt
several questions required by Furman’s systemic analysis of the constitutionality of
any capital punishment system. Given that Tennessee is imposing death sentences
on only 3.4% of first degree murderers, and only 10% of multi-murderers; and given
that the State so far has executed only one out of 400 of those convicted, how is our
system selecting the very few from the very many for imposing the ultimate
penalty? Is Tennessee consistently and reliably sentencing to death only the “worst
of the bad”? What arbitrary factors may infect the system? Given the sharp decline
in new death sentences, has Tennessee’s evolved standard of decency reached the
point where the death penalty has become a dead letter in close to all of the counties

in the state, rendering capital punishment unconstitutional?
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From the statistical data, it cannot be reasonably disputed that Tennessee’s
capital sentencing system operates arbitrarily and capriciously. We have pointed
out a number of factors that contribute to the arbitrariness of the system, including:
geographical disparity, infrequency of application, timing and natural deaths, error
rates, quality of defense representation, prosecutorial discretion and misconduct,
defendants’ impairments, race, and judicial disparity. 2!

Two penological interests have been proposed as justifications for capital
punishment: deterrence and retribution. It is debatable whether any capital
punishment system has ever served these interests. But when we analyze the
historical data, no one can reasonably argue that our current capital punishment
system serves either of these interests. No valid doctrinal foundation to support
this system exists.

Mr. Miller’s survey necessarily leads to the following conclusion:

When over the past 40 years we have executed fewer than one out of
every 400 defendants (less than % of 1%) convicted of first degrece
murder; when we sentence 90% of multiple murderers to life or life
without parole and only 10% to death; when the majority of capital cases
are reversed or vacated because of trial error; when the courts have
found that in over 23% of capital cases, defense counsel’s performance
was constitutionally deficient; when the number of death row
defendants who die of natural causes is four times greater than the
number Tennessee actually executed; when we have not seen a new
capital case in Tennessee since mid-2014; when we haven’t seen any
death sentences in the Grand Middle Division since early 2001 — then,
it must also be said that the death penalty is an “unusual” and unfair
punishment. The statistics make clear that Tennessee’s system is at
least as arbitrary and capricious as the systems declared
unconstitutional in Furman — and that is without accounting for the
exorbitant delays and costs inherent in Tennessee’s system, which far
exceed the delays and costs inherent in the pre- Furman era.

21 See Attachment 18, Tennessee’s Death Penalty Lottery, at 32-71.
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The lack of proportionality and rationality in our selection of the few
whom we decide to kill is breathtakingly indifferent to fairness, without
justification by any legitimate penological purpose. The death penalty
system as it has operated in Tennessee over the past 40 years, and
especially over the past ten years, is but a cruel lottery, entrenching the
very problems that Furman sought to eradicate.

Attachment 18, Tennessee’s Death Penalty Lottery, at 78-79.

Mr. Abdur'Rahman brings his arbitrariness and evolving standard of decency
claims under both the United States Constitution (the Eighth and Fourteenth
Amendments) and the Tennessee Constitution (Article I, §§ 8, 13 and 16). While
the discussion of these claims mostly revolves around the protection against cruel
and unusual punishment afforded by the Eighth Amendment, the Tennessee
Constitution ought to provide greater protection against excessive or cruel
punishments, for at least three reasons.

First, Tennessee’s Declaration of Rights includes two separate provisions
prohibiting excessive or unreasonable punishments: the Cruel and Unusual
Punishments Clause of Art. I, § 16; and the “Unnecessary Rigor” Clause of Art. I, §
13. Thus, the Tennessee Constitution explicitly provides greater protections for
inmates than the Eighth Amendment.

Second, the arbitrary and capricious operation of Tennessee’s death penalty
system implicates due process under the Law of the Land Clause of Art. I, § 8.

Furman was decided under the Eighth Amendment Cruel and Unusual

Punishments Clause, not under the Due Process Clause.
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And third, this Court has long recognized that, “as the final arbiter of the
Tennessee Constitution, [it] is always free to expand the minimum level of
protection mandated by the federal constitution.” State v. Ferguson, 2 S.W.3d 912,
916 (Tenn. 1999). See also, Burford v. State, 845 S8.W.2d 204, 207 (Tenn. 1992)
(“U.S. Supreme Court interpretations of the due process clauses of the U.S.
Constitution only establish a minimum level of protection, and this Court, as the
final arbiter of the Tennessee Constitution, is always free to expand the minimum
level of protection”; Doe v. Norris, 751 S.W.2d 834, 838 (Tenn. 1988) (same); State
ex rel. Anglin v. Mitchell 596 S.W.2d 779, 785-86 (Tenn. 1980) (proclaiming that
due process is an “advancing standard”); Miller v. State, 584 S.W.2d 758, 760 (Tenn.
1979) (“[Als to Tennessee’s Constitution, we sit as a court of last resort, subject
solely to the qualification that we may not impinge upon the minimum level of
protection established by Supreme Court interpretations of the federal
constitutional guarantees. But state supreme courts, interpreting state
constitutional provisiohs, may impose higher standards and stronger protections
than those set by the federal constitution.” (emphasis added)).

As pointed out above, and as reflected in the Order Reopening Post-
Conviction (Attachment 15), the Davidson County Criminal Court denied Mr.
Abdur'Rahman’s motion to reopen his post-conviction case to address his
arbitrariness and evolving standard of decency claims; but because the Criminal
Court reopened the post-conviction case on the Foster/Batson claim, the Criminal

Court’s Order is not final and is still subject to appeal. In light of the evidence
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presented to the Criminal Court, and the updated evidence presented in
Attachments 17 and 18 hereto, there should be a likelihood of success on the merits
of Mr. AbdurRahman’s arbitrariness and evolving standard. of decency claims
within the meaning of Tenn. S. Ct. R. 12.3(A) and (E), either on a request for the
Criminal Court to reconsider the claims,?2 or on appeal. For these reasons, this
Court should not set an execution date until these claims can be fully addressed by
the courts below and, potentially, by this Court.
VII. This Court Should Deny The State’s Motion To Set An Execution Date For
Mr. AbdurRahman Where His Execution Would Violate The Tennessee And United
States Constitutions And The Decisions Of This Court As It Is The Product Of A
Racially Discriminatory Prosecution, And The Sentence Of Death Is
Disproportionate To His Offense.

This Court should deny the State’s motion to set an execution date for Abu-
Ali Abdur'Rahman, an African American, and exercise its supervisory authority to
conduct renewed review of his death sentence. Further review would lead
inexorably to the conclusion that Mr. AbdurRahman’s death sentence is the result
of a discriminatory prosecution and is disproportionate under the rubric adopted by
this Court subsequent to its decision in Mr. Abdur'Rahman’s direct appeal. An
execution undertaken without such review, would violate the United States and

Tennessee Constitutions, and would be contrary to the decisions of this Court.

A, Mr. Abdur'Rahman’s Sentence Is The Result Of Discriminatory
Capital Prosecutions By The Davidson County District Attorney General’s Office.

22 Tt should be noted that, although the Criminal Court referred to the September 2016 Petition, the
Order Reopening Post-Conviction substantively addressed only the arbitrariness arguments
presented in the June 2016 Motion without any reference to or analysis of Mr. Miller’s report or
gsurvey results which are based on evidence not previously available or presented to any court.
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In its review of Mr. AbdurRahman’s sentence, this Court ruled that, “[tlhe
sentence of death was not imposed in an arbitrary fashion and is not excessive or
disproportionate to the penalty imposed in similar cases considering both the
nature of the crime and the defendant.” State v. Jones, 789 S.W.2d 545, 553 (Tenn.
1990).” The Court did not consider whether Mr. AbdurRahman’s death sentence
was the result of arbitrary or improper action by the District Attorney, even though
the Rule 12 forms filed with the Court, that were the basis of this Court’s review,
plainly indicate de facto discrimination.

Mr. AbdurRahman was sentenced to death in Davidson County in 1987,
seven years after the adoption of Tennessee’s current death-penalty statute. The
Rule 12 forms filed with this Court indicated that in the first 12 years of the
statute’s operation, from 1977 to 1989, the Davidson County District Attorney’s
office only sought the death penalty against African-American defendants.

e In May 1978, James Looney was the first capital prosecution in Davidson

County under the modern death penalty statute. The jury sentenced him to

life. Mr. Looney is African-American. Attachment 19 (Looney R. 12).

e In June 1979 the Davidson County District Attorney’s Office sought death
against Terry Howard and Raymond Jackson. The jury sentenced them to
life. Both Mr. Howard and Mr. Jackson are African-American. Attachment

20, 21 (Howard & Jackson R. 12's).
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In 1981, the Davidson County District Attorney’s Office sought and obtained
a death sentence against Cecil Johnson in connection with a triple homicide.
Johnson was African-American.

In November 1983 the Davidson County District Attorney’s Office sought
death against Douglas Bell, a 55 year-old Army veteran with no criminal
history and cerebral dysfunction and psychiatric disorders, for shooting a
police officer in the midst of a domestic dispute. The jury sentenced him to
life. Mr. Bell is African-American. Attachment 22 (Bell R. 12).

In July 1985 the Davidson County District Attorney’s Office sought death
against Mr. Wright. Mr. Wright is African-American.

In July 1987, the Davidson County District Attorney’s Office sought death
against Mr. AbdurRahman (formerly known as James Lee Jones, Jr.). for a
robbery felony murder. The jury imposed a death sentence. Mr.
Abdur'Rahman is African-American. State v, Jones, 789 S.W.2d 545 (Tenn.
1990). Attachment 23 (Jones R. 12).

In January 1989, the Davidson County District Attorney’s Office sought
death against Byron Black. The jury imposed a death sentence. State v.

Black, 815 S.W.2d 166 (Tenn. 1991). Mr. Black is African-American.

Over the same 12 years, the Rule 12 reports reflect that the Davidson County

District Attorney sought only life sentences in first degree murder prosecutions

against White defendants. This was true despite several cases involving both

aggravated facts and defendants with serious felony records
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Ralph Frantzreb, a former prison guard at the Tennessee Prison for Women,
tortured a transsexual woman by pressing a hot iron against her breasts and
pouring soap in her mouth while beating and kicking her to death over a six-
hour period. He broke seven ribs, her back, and her sternum. After she was
dead, he cut off her head, feet, and hands before dumping her body in the
Cumberland River. On appeal, while upholding the jury’s verdict, the Court
of Criminal Appeals declared that Mr. Frantzreb was “a cruel, vicious, mean,
and dangerous man.” State v. Frantzreb, No. C.C.A. 89-136-111, 1990 WL
8074, at *2 (Tenn. Crim. App. Feb. 6, 1990). Mr. Frantzreb is White.
Attachment 24 (Frantzreb R. 12).

Willie Ensley committed aggravated rape upon a woman before stabbing her
to death and dumping her naked body by Percy Priest Liake. After upholding
the jury’s finding that Ensley was guilty of first degree murder and
aggravated rape, the Court of Criminal Appeals held that consecutive
sentences were proper, in part, because, “[wlhen Brenda Cotton refused to
have sexual intercourse with the defendant, he stabbed her and, while she
was still alive, he raped her. Upon realizing he could be convicted of rape,
the defendant chose to silence his victim by inflicting a second stab wound to
her chest.” State v. Ensley, No. 86-65-111, 1987 WL, 8904, at *2 (Tenn. Crim.
App. Apr. 7, 1987). Mr. Ensley is White. Attachment 25 (Ensley R. 12).
Larry Sheffield strangled, stabbed, and slashed the throat of a wheelchair-

bound man, while stealing his car. Mr. Sheffield is White. Attachment 26
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(Sheffield R. 12). The Court of Criminal Appeals, after approving of the jury
verdict, noted that consecutive sentencing was appropriate, because, not only
was Sheffield on parole at the time of the murder, but “there was extreme
aggravation in this case. . . . [Tlhe defendant committed the crime to keep
the victim from reporting the robbery to the police. The victim was crippled
and helpless. The defendant first attempted to choke the victim to death, and
when the victim did not die, the defendant proceeded to stab him numerous
times.” State v. Sheffield No. 85-362-111, 1987 WL 6084, at *5 (Tenn. Crim.

App. Feb. 6, 1987)

In each of the above cases, multiple aggravating factors that would have justified
the death penalty were clearly present; yet in all three cases the defendants were
allowed to proceed to trial without facing the threat of execution. It was not until
September 1989 that the Davidson County District Attorney’s Office sought death
against a White defendant. State v. Middlebrooks, 840 S.W.2d 317 (Tenn. 1992).

It is significant to note that John Zimmerman prosecuted both Abu-Alx
Abdur-Rahman and Charles Wright, who are both African American. Mr.
Zimmerman'’s racial animus.is now documented in the newly disclosed letter from
District Attorney General Glenn Funk. Attachment 16, Glenn Funk letter to D.A’s
Conference.

Though this Court has avoided “inappropriate invasions into the independent
prosecutorial function,” State v. Clayton, 535 S.W.3d 829, 852 (Tenn. 2017), neither

can it set an execution date based on a conviction that is the product of racially
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disparate capital sentencing. “[Tlhis is a disturbing departure from a basic premise
of our criminal justice system: Our law punishes people for what they do, not who
they are.” Buck v. Davis, 580 U.S. __, 137 8. Ct. 759, 778 (2017).
Discrimination on the basis of race, odious in all aspects, is especially
pernicious in the administration of justice. Relying on race to impose a
criminal sanction “poisons public confidence” in the judicial process. It
thus injures not just the defendant, but the law as an institution . . . the

community at large, and . . . the democratic ideal reflected in the
processes of our courts.

Buck v. Davis, 580 U.S. __, 137 S. Ct. 759, 778 (2017)

In 1987, Mr. Abdur'Rahman’s case was only the third death sentence to come
before this Court from Davidson County. At that time, the Rule 12 forms were the
basis for this Court’s proportionality review mandated by the statute. See State v.
Adkins, 725 S.W.2d 660, 663 (Tenn. 1987) (“Our proportionality review of death
penalty cases since Tennessee Supreme Court Rule 12 [] was promulgated in 1978
has been predicated largely on [Rule 12] reports and has never been limited to the
cases that have come before us on appeal.”). Thus, the Court reviewed Mr.
AbdurRahman’s conviction and sentence in comparison to a/l first-degree murder
convictions. Compare State v. Bland, 958 S.W.2d 651 (1997) (establishing the
comparative pool for proportionality review as only other cases where a capital
sentencing hearing was held).

This means that when the Court reviewed Mr. AbdurRahman’s sentence, it
had amongst its records the Rule 12 forms for the six other African-American
defendants against whom the Davidson County District Attorney sought death and

the eight White defendants who were not prosecuted capitally. In fact, the Court

33



should have had 27 Rule 12 reports from Davidson County amongst its records,
which collectively indicated that the defendants in 19 of the 27 cases — 70% — where
the Davidson County District Attorney sought and obtained a first-degree murder
convictions were African-American in a county where less than 20% of the
population was African-American. Something was rotten in the state of Davidson,
but this Court either failed to recognize or to redress the discriminatory capital
prosecution.

This Court cannot fail again. Where Mr. AbdurRahman’s sentence was a
product of a pattern of discriminatory capital prosecution in Davidson County
throughout the 1980’s, this Court should deny the State’s motion, conduct a
renewed proportionality analysis, and grant Mr. Abdur'Rahman sentencing relief,
VIII. Conclusion

This Court should deny the motion to expedite execution date to allow the
litigation and conclusion of Davidson County Chancery Court proceedings in
Abdur'Rahman et al. v. Parker, No. 18-183-11. This Court should also deny the
motion to set execution date and either reform the death sentence to a life sentence,
or otherwise grant Donnie Johnson a new trial and sentencing proceeding.

As the supreme judicial authority of Tennessee, this Court has the inherent,
supreme judicial power under Article VI §1 of the Tennessee Constitution, In Ke
Burson, 909 S.W.2d 768, 772 (Tenn. 1995)), and undisputed "broad conference of
full, plenary, and discretionary inherent power" under Tenn. Code Ann. §§16-3-503

& 504, See Burson, 909 S.W.2d at 772-773, to deny the Attorney General's motion to
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set an expedited execution date and instead vacate Mr. AbdurRahman's death
sentence and modify it to life. See Ray v. State, 67 S.W.553 (1901) (modifying death
sentence to life); Poe v. State, 78 Tenn. 673 (1882) (modifying death sentence to life).
This Court also has the statutory authority to recommend that the Governor
commute Mr. AbdurRahman’s sentence by issuing a certificate of commutation
under Tenn. Code Ann. §40-27-106,23 order a new sentencing hearing, or recall the

post-conviction mandate and grant post-conviction relief.

Respectfully submitted,

BRADLEY A. MACLEAN (BPR # 9562)
Attorney of record for Mr. AbdurRahman
1702 Villa Place

Nashville, TN 37212

Phone: (615) 943-8716

Email: brad.maclean9@gmail.com

KELLEY J. HENRY (BPR # 21113)
Co-counsel for Mr. AbdurRahman
Supervisory Asst. Federal Public Defender
810 Broadway, Suite 200

Nashville, TN 37203

Phone: (615) 736-5047

Fax: (615) 736-5265

Email: kelley henrv@fd.org

o el O
%

23 See Green v. State, 14 S.W. 489 (Tenn. 1889)(recommending commutation),
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DESIGNATION OF ATTORNEY OF RECORD

Pursuant to Tenn. S. Ct. R. 12.3(B), Defendant AbdurRahman designates the
following person as attorney of record upon whom service shall be made:

BRADLEY A. MACLEAN

1702 Villa Place

Nashville, TN 37212

Email: brad.maclean9@gmail.com
Phone: (615) 943-8716

Fax: N/A (not available)

Defendant AbdurRahman requests that service also be made on co-counsel:

KELLEY J. HENRY

Supervisory Asst. Federal Public Defender
810 Broadway, Suite 200

Nashville, TN 37203

Phone: (615} 736-5047

Fax: (615) 736-5265

Email: kelley henrv@fd.org

Both Mr. MacLean and Ms. Henry prefer to be notified of orders or opinions
of the Court by means of email.

CERTIFICATE OF SERVICE

I hereby certify that on the 1st day of March, 2018, a correct copy of the
foregoing was served by hand-delivery on:

JENNIFER L. SMITH
Associate Solicitor General
P.O. Box 20207

Nashville, TN 37202
Jennifer.smith@ag.tn.gov

Kol O NS —

BRADLEY AJMACLEAN
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Attachment 2:

Attachment 3:

Attachment 4:

Attachment 5:

Attachment 6:

Attachment 7-

Attachment 8:

Attachment 9:

Attachment 10:

Attachment 11:

Attachment 12:

Attachment 13:

Attachment 14:

Attachment 15:

Attachment 16:

Attachment 17:

ATTACHMENTS

Chronology of Events relevant to State’s Motion to
Expedite Execution dates

September 7, 2017 email between State’s drug supplier and
the State of Tennessee

October 26, 2017 email between State’s drug supplier and
The Tennessee Department of Correction

November 28, 2017 email to Tennessee Department
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CHRONOLOGY OF EVENTS RELEVANT TO
STATE'S MOTION TO EXPEDITE EXECUTION DATES

Date Event

9/7/2017 Drug Supplier Emails TDOC stating ““Here is my concern with
midazolam, being a benzodiazepine, it does not elicit strong
analgesic effects. The subjects may be able to feel pain from the
administration of the second and third drugs. Potassium Chloride
especially.”

9/12/2017 TPRA Request sent to TDOC by counsel for Abdur’Rahman, et al,

10/18/2017 | Drug Supplier emails TDOC a list of drugs that they have
provided, indicating a June 1, 2018 expiration date, and inquiring
about TDOC DEA license.

10/26/2017 | Drug Supplier emails first invoice for midazolam.

10/26/2017 | Drug Supplier emails TDOC “I will have my pharmacist write up a
protocol.”

11/1/2017 Drug Supplier emails second invoice for midazolam and signed W-9

11/06/2017 | Response to 9/12/2017 TPRA request received. Despite request that
response be current as of date of response, TDOC produces
documents only up to September 7, 2017. “As has become your
practice, you ask for records as of the date of your request, as well
as the date of my response. In responding to your request I must
request records from multiple sources, and necessarily must
include a cut-off date in such requests. Accordingly, I will respond
as of the date of your request only. As you are aware, the TPRA
does not require that I do more.”

11/06/2017 | TPRA Request sent to TDOC by counsel for AbdurBahman, et al,

11/07/2017 | TDOC sends email to drug supplier which asks “Any more product
come in?’

11/08/2017 | TDOC sends copy of Deberry Special Needs DEA license to Drug
Supplier.

11/04/2017 | Drug Bupplier sends photos of the drugs to TDOC.

11/27/2017 | Drug Supplier emails third invoice for midazolam.

11/28/2017 | Drug Supplier sends email with attachments “Edited Protocol.pdf’
and “TN Agreement —Executed.pdf.”

12/4/2017 Pharmacy service agreement signed by Tony Parker; date
agreement signed by Drug Supplier is unknown because of
redaction.

12/5/2017 TPRA Request sent to TDOC by counsel for Abdur’Rahman, et al,

12/14/2017 | Drug Supplier emails fourth invoice for midazolam.

12/21/2017 | TDOC legal counsel sends letter to counsel for Abdur’Rshman, et
al. stating that TDOC will respond to TPRA requests from
11/6/2017 and 12/5/2017 by 01/15/2018.

12/28/2017 | Drug Supplier emails fifth invoice for midazolam.

01/08/2018 | Petition for Writ of Certiorari in Abdur’Rakman v. Parker, No. 17-

6088 is denied.




CHRONOLOGY OF EVENTS RELEVANT TO
STATE’S MOTION TO EXPEDITE EXECUTION DATES

Date

Event

01/08/2018

TDOC adopts new lethal injection protocol adding the Midazolam
Option

1/10/2018

TPRA Request sent to TDOC by counsel for AbdurRahman, et al.

1/11/2018

State Attorney General files Notice with the Tennessee Supreme
Court regarding the denial of certiorari in Abdur’Rahman. No
mention of problems with drug supply; no mention of new protocol.
Service is by mail. The motions were filed late in the day Thursday.
The following Friday state offices and many businesses in
Nashville are closed due to inclement weather. The next business
day is Tuesday, January 16, 2018 due to Martin Luther King Day.

1/16/2018

Response to 11/06/2017 and 12/05/2017 TPRA requests is received.
Despite request that response be current as of date of response,
TDOC produces documents only up to December 4, 2017, plus the
new protocol containing the Midazolam Option, This is the first
notice to any person working on behalf of Tennessee Death Row
Inmates that TN had adopted a new lethal injection protocol.

01/18/2018

AbdurRahman, Johnson, Hall, Irick, Miller, Sutton, Wright, West,
and Zagorski each file notice with the Tennessee Supreme Court of
their intent to challenge the new Midazolam Option in Chancery
Court and state that such Complaint will be filed in thirty days.

01/18/2018

Tennessee Supreme Court sets August 9, 2018 execution date for
Billy Ray Irick.

02/02/2018

Response to 01/10/2018 TPRA request is received. Despite request
that response be current as of date of response, TDOC produces
documents only up to January 3, 2018, This heavily redacted
response did not provide any additional relevant information.

02/02/2018

TPRA Request sent to TDOC by counsel for Abdur’Rahman, et al.

02/15/2018

State Attorney General files Motion asking Tennessee Supreme
Court to set expedited execution dates for AbdurRahman, Johnson,
Hall, Miller, Sutton, Wright, West, and Zagorski. Motion indicates
that the State intends to use the Midazolam Option to execute the
named inmates.

02/15/2018

Counsel for Abdur'Rahman, Johnson, Hall, Miller, Sutton, Wright,
West, and Zagorski file notice with Tennessee Supreme Court that
they intend to respond to State’s motion for expedited execution
dates within 14 days and that they will file Complaint in Chancery
Court on February 20, 2018.

02/20/2018

Abdur'Rahman, Johnson, Hall, Irick, Miller, Sutton, Wright, West,
and Zagorski and others file 16 count, 92 page complaint in
Davidson County Chancery Court challenging the Midazolam
Option.
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The places that it is readily available from do they have disclaimer requirements like
what hit us with on the Pento?

GONFIDENTIALITY: The imanmation enmained in s e-mail message, inckung any eZachmonis, is inisnded ony tor the persael, confidental s
priviieged {ofther legally or othensise; vie of The individual o which i I addressed. The email measags and techements may conlain confidantia
Informaian thal ts protected by Atiorey/Client prislegs and exemp irom disclosure undor eppiicable low, If the reader of tils messaga Is et Wha intendad
neciplent, you are aolliad il any Teview, ush, disCiosute, datdbution or copying of this comemunizalion ks siriclly protitied 1 you have recoved (b5
communkealon nehor, plesse contact ve sander by rply 8+had mmedislely and dasirdy aY topies of he-oiginal Imsssage.

*** This is an EXTERNAL email. Please exercise caution. DO NOT or an

attachments or click links from unknown senders or unexpected ¢ asail - STS-
Security. «** T e

Hello -

That stuff Is readily available along with potassium chloride. | reviewed several
protocols from states that curcently use that method. Most have a 3 drug protocol
including a paralytic and potassium ehloride. Here is my concern with Midazolam. Being
a benzodiazepine, it does ot elicit strong analgesic effects. The subjects may be able to
feel pain from the administration of the seeond and third drugs. Potassium chloride
especially. It may not be a-huge concern but can open the door to some scrutiny on
your end. Consider the use of an alternative ike Ketamine or use in conjunction with an
opioid. Availability of the paralytic agent is spotty. Pancuroniumn, Rocuronium, and
Vecuronium are currently unavailable. Succinylcholine is available in limited quantity.
¥m currently checking other sources. ¥'# let you know shortly.

Regards,

Portebility and Actountebiiity Act {PL104-191) and Jts various Implementing regulstions and must be protacted In
accordance with those provisions. Heplthcore information I personal and sensitive and must be treated accordingly. If
this correspondence contalns healthcore Information it is belng provided 1o you sher appropriste suthoriation from
the patient or under drcumstances that do not require patient authoriration. You, the reciplent, are obligated to
maintalin it in a safe, secure, and eanfdential manner. Redisdosure without sdditional patient consent o as permitted
by law Is prohibited. Unouthorkzed redisclosure or faliurs to maintain confldensialty subjects you to appropriate
sanction, if you have recahwed this corvespondence in ervor, please notify the sender at once and destroy sny cophes

you have made.
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From:

Sent: T v October 26, 2017 4:16 PM
To:

Subject: Re: Additonal Info

Can you shoot me a W9 so { can get that to fiscal?

Sent from my iPhone

** This is an EXTERNAL emall. Please exercise caution. DO NOT open attachments or click links
from unknown senders or unexpected email - STS5-Securlty. **

| will have my pharmacist write up a protocol. All drugs are required to be stored in & secured location
at room temperature {between 15 and 30 degrees celcius).

Attached is the current invoice along with our Pharmacy Services Agreement. Please review the
agreement and let me know if you have any concerns or questions. We will also need the address along
with a copy of the current DEA and pharmacy/state license for the facility where we will be shipping the

medication to.

There is another shipment arriving tomorrow with 8 Midazolam and 4 Vecuronium sets on board. | will
get you the particulars when it arrives. Thanks Kelly. Let me know If } can be of further assistance.

Regards,

This document may contain Information coverad under the Privicy Ast, § USC 552(a), ond/or Health insurance Portabliity and Accountabiiity
Act {PLL04-191} and its various implementing regulations and must be protected in sccordance with those provisions. Healthcare
Information {1 personal snd sensitive and must be treated accordingly. M this cotrespondence contelns healthcare information it Is belng
provided to yeu atter appropriate autherization from the patient or under circumstances that de not requise patierss suthorlzstlon. You, the
reciplent, are obligated to-maintain it In a safe, secure, and confidentis! manner. Redlclosure without additonal patient consent or as
permirted by lsw.ls prohibited, Unsuthortied redisclosure us faliure 10 rmaintain confidentiaiity subjects you to appropriate sanction. if you
have recelved this correspomdence In error, please nolify the sender at once and destroy.any coples you have made,

Sent: Thursd, ohrlﬁ. 201:4. PM —_—

Tal
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From: ]
Sent: Tuesday, November 28, 2017 12:48 PM

To:

Subject:

Attachments: Edited Protocol.pdf: TN Agreement - Executed. pdf

*** This is an EXTERNAL email. Please exercise caution. DO NOT open attachments or ¢click links from unknown
senders or unexpecied emait - STS-Security. ***

Attached Is the executed agreement and revisions to the protocol. QOnly one change was noted. Where the potassium
chloride is concerned, in order to reach the required dose you need 120ml. Using SOce syringes would only aliow for
100m| necessitating the need for a third syringe with 20ml. You can eliminate the third syringe by using two 60cc
syringes in place of the 50cc. One thing to note is that each 10mg Vecuronium vial will need to be reconstituted with

10ml of bacteriostatic water before use, which we will provide. Did you all want us to provide you with the syringes and
needles?

Regards,

17
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JON M. SANDS

Federal Public Defender, District of Arizona
DALE A, BAICH (OH Bar No. 0025070)
dale_baich@fd.org

JESSICA L. FELKER (IL Bar No. 6296357)
Jessica_felker@fd.org

850 West Adams Street, Suite 201

Phoenix, Arizona 85007

602.382.2816 | 602.889.3960 facsimile

Counsel for Condemned Plaintiffs

MARK E. HADDAD (CA Bar No. 205945)
mhaddad@sidley.com

SIDLEY AUSTIN LLP

555 West Fifth Street, Suite 4000

Los Angeles, California 90013
213.896.6000 | 213.896.6600 facsimile

Counsel for the Coalition and Condemned Plaintiffs

MARK BRNOVICH

Attorney General

(Firm State Bar No. 14000)

JEFFREY L. SPARKS (SBN 027536)
Assistant Attorney General

Capital Litigation Section

1275 West Washington

Phoenix, Arizona 85007-2997
602.542.4686 | CADocketi@azag.gov

Counsel for Defendants
[additional counsel listed on signature page]
UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

First Amendment Coalition of Arizona, Inc.; | Case No. 2:14-cv-01447-NVW-JFM
Charles Michael Hedlund; Graham 8S.
Henry; David Gulbrandson; Robert Poyson; | STIPULATED SETTLEMENT

Todd Smith; Eldon Schurz; and Roger AGREEMENT AND [PROPOSED]
Scott, ORDER FOR DISMISSAL OF CLAIM
Plaintiffs, ONE
V.

Charles L. Ryan, Director of ADC; James
O’Neil, Warden, ASPC-Eyman; Greg Fizer,
Warden, ASPC-Florence; and Does 1-10,
Unknown ADC Personnel, in their official
capacities as Agents of ADC,

Defendants.
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Plaintiffs Charles Michael Hedlund, Graham §. Henry, David Gulbrandson,
Robert Poyson, Todd Smith, Eldon Schurz, and Roger Scott (collectively, “Plaintiffs,”),
and Defendants Charles L. Ryan, Director of the Arizona Department of Corrections
(*ADC");, James O’Neil, Warden, ASPC-Eyman; and Greg Fizer, Warden, ASPC-
Florence (collectively, “Defendants™), hereby stipulate and agree as follows:

WHEREAS, Claim One of Plaintiffs’ Second Amendment Complaint (“Claim
One”) challenges ADC’s intended use of lethal injection drug Protocol C that consists of
midazolam, which belongs to a class of drugs called benzodiazepines, followed by a
paralytic (vecuronium bromide, rocuronium bromide, or pancuronium bromide), and
potassium chloride under the Eighth Amendment;

WHEREAS, Defendants contend that ADC’s previous supplier of midazolam no
longer provides the drug for use in lethal injection executions and that ADC’s supply of
midazolam expired on May 31, 2016;

WHEREAS, ADC has removed Protocol C, the three-drug combination
beginning with midazolam that Plaintiffs’ challenge in Claim One, from Department
Order 710;

WHEREAS, Defendants hereby represent, covenant, and agree, and Plaintiffs
and Defendants (collectively, the “parties”) intend, that ADC will never again use
midazolam, or any other benzodiazepine, as part of a drug protocol in a lethal injection
execution;

WHEREAS, Plaintiffs contend that they have incurred in excess of $2,080,000 in
attorneys’ fees and costs in litigating this action;

WHEREAS, the parties agree that, because of the above-described
circumstances, resolution of Claim One—without further litigation, without any
admission of liability, and without any final adjudication of any issue of fact or law—is

appropriate and will avoid prolonged and complicated litigation between the parties;
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WHEREAS, the parties intend this stipulated settlement agreement to be
enforceabie by, and for the benefit of, not only the Plaintiffs but also éll current and
future prisoners sentenced to death in the State of Arizona (“Condemned Prisoner
Beneficiaries™), who are express and intended third-party beneficiaries of this stipulated
settlement agreement and who are entitled to all rights and benefits provided to Plaintiffs
herein, and who, upon any showing that ADC intends to use midazolam, or any other
benzodiazepine, in an execution or in an execution protocol, may continue this action as
substituted plaintiffs pursuant to Rule 25(c) of the Federal Rules of Civil Procedure;

WHEREAS, the parties intend this stipulated settlement agreement to bind
Defendants, ADC, and any of Defendants’ successors in their official capacities as
representatives of ADC, who, in the event that any Plaintiff or Condemned Prisoner
Beneficiary moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of
Civil Procedure, will be deemed to have been automatically substituted as defendants in
this action pursuant to Rule 25(d) of the Federal Rules of Civil Procedure;

WHEREAS, the parties intend and agree that, upon any breach of this stipulated
settlement agreement, (a) any Plaintiff or Condemned Prisoner Beneficiary has standing
and the right to move to reopen this proceeding under Rule 60(b)(6) of the Federal Rules
of Civil Procedure, and (b) an order shall issue permanently enjoining ADC from using
midazolam, or any other benzodiazepine, in an execution or in an execution protocol;

WHEREAS, in the event that any Plaintiff or Condemned Prisoner Beneficiary
moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of Civil
Procedure, the parties agree that Defendants, ADC, and/or any of Defendants’
successors in their official capacities as representatives of ADC waive all objections to
this Court’s reopening of this proceeding, including on the basis of timing, ripeness,
mootness, or the standing of the moving parties;

WHEREAS, in the event that this stipulated settlement agreement is breached

through ADC’s use or intent to use a benzodiazepine in an execution or in an execution
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protocol, and any Plaintiff’s or Condemned Prisoner Beneficiary’s motion to reopen this
proceeding under Rule 60(b)(6) of the Federal Rules of Civil Procedure is not granted
for reasons related to the moving parties’ standing or the Court’s jurisdiction,
Defendants consent to the entry of an order in a separate action by a Plaintiff or a
Condemned Prisoner Beneficiary for breach of this agreement that permanently enjoins
ADC from using midazolam, or any other benzodiazepine, in an execution or in an
execution protocol.

IT IS THEREFORE STIPULATED AND AGREED that:

(1) Claim One of Plaintiffs’ Second Amended Complaint is dismissed,
without prejudice.

(2)  Upon any showing by any Plaintiff or Condemned Prisoner Beneficiary
that ADC intends to use midazolam, or any other benzodiazepine, in an execution or in
an execution protocol, Claim One shall be reinstated and reopened pursuant to Rule
60(b)(6) of the Federal Rules of Civil Procedure, and, based on the agreement and
consent of the parties granted herein, an injunction shall issue in this action or in a
separate action for breach of the parties’ stipulated settlement agreement permanently
enjoining ADC from using midazolam, or any other benzodiazepine, in an execution or
in an execution protocol.

(3)  Plaintiffs agree not to seek their attorneys’ fees and costs incurred in
litigating Claim One unless Defendants or ADC breach this stipulated settlement
agreement, in which case Plaintiffs shall be entitled to seek an award of their reasonable
attomeys’ fees and costs incurred in litigating Claim One, in an amount to be determined
by the Court, either in this action or in a separate action for breach of the parties’
stipulated settlement agreement. In that circumstance, Plaintiffs shall also be entitled to
seek to collect their reasonable attorneys’ fees and costs incurred in moving to enforce

this stipulated settlement agreement.




A = - e . T L - L o R

I o T o S oS S o N oS R " T o D et

Case 2:14-cv-01447-NVW Document 152 Filed 12/19/16 Page 5 of 6

Dated: December 19, 2016

Dated: December 19, 2016

I, Mark Haddad, hereby attest that

Sidley Austin LLP

s/ Mark E._Haddad

Mark E. Haddad

Attorneys for Plaintiffs Charles Michael
Hedlund; Graham S. Henry; David
Gulbrandson; Robert Poyson; Todd Smith;
Eldon Schurz; and Roger Scott

Office of the Arizona Attorney General

s/ Jeffrey L. Sparks
Jeffrey L. Sparks

David Weinzweig
Lacey Stover Gard
John Pressley Todd

Attorneys for Defendants

counsel for Defendants, Jeffrey L. Sparks,
authorized the use of his signature on, and
concurred in the filing of, this document,

on December 19, 2016.

s/ Mark E. Haddad

Mark E. Haddad
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ORDER

IT IS SO ORDERED.

DATED this ___ day of , 2016.

Neil V. Wake
United States District Judge
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JON M. SANDS

Federal Public Defender, District of Arizona
DALE A. BAICH (OH Bar No. 0025070)

dale baich@fd.org

JESSICA L. FELKER (IL Bar No. 6296357)
Jessica_felker@fd.org

850 West Adams Street, Suite 201

Phoenix, Arizona 85007

602.382.2816 | 602.889.3960 facsimile

Counsel for Condemned Plaintiffs

MARK E. HADDAD (CA Bar No. 205945)
mhaddad@sidley.com

SIDLEY AUSTIN LLP

555 West Fifth Street, Suite 4000

Los Angeles, California 90013
213.896.6000 | 213.896.6600 facsimile

Counsel for the Coalition and Condemned Plaintiffs

MARK BRNOVICH

Aftorney General

(Firm State Bar No. 14000)

JEFFREY L. SPARKS (SBN 027536)
Assistant Attorney General

Capital Litigation Section

1275 West Washington

Phoenix, Arizona §5007-2997
602.542.4686 | CADocket@azag.gov

Counsel for Defendants
[additional counsel listed on signature page]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

First Amendment Coalition of Arizona, Inc.;
Charles Michael Hedlund; Graham 8§,
Henry; David Gulbrandson; Robert Poyson;
Todd Smith; Eldon Schurz; and Roger
Scoftt,

Plaintiffs,
12

Charles L. Ryan, Director of ADC; James
O’Neil, Warden, ASPC-Eyman; Greg Fizer,
Warden, ASPC-Florence; and Does 1-10,
Unknown ADC Personnel, in their official
capacities as Agents of ADC,

Defendants,

Case No. 2:14-¢cv-01447-NVW-JFM

STIPULATED SETTLEMENT
AGREEMENT AND [PROPOSED]
ORDER FOR DISMISSAL OF
CLAIMS SIX AND SEVEN
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Plaintiffs Charles Michael Hedlund, Graham S. Henry, David Gulbrandson, Robert
Poyson, Todd Smith, Eldon Schurz, and Roger Scott (collectively, *Plaintiffs™), and
Defendants Charles L. Ryan, Director of the Arizona Department of Cotrections (“ADC™);
James O°Neil, Warden, ASPC-Eyman; and Greg Fizer, Warden, ASPC-Florence
(collectively, “Defendants”), hereby stipulate and agree as follows:

WHEREAS, on December 22, 2016, this Court entered an Order for Dismissal of
Claim One (ECF No. 155) based on the December 19, 2016 Stipulated Settlement
Agreement (ECF No. | 52) between Plaintiffs and Defendants (collectively, the “parties™);

WHEREAS, Claim Six and Claim Seven of Plaintiffs’ Second Amended
Complaint (“SAC”) (ECF No. 94) and Plaintiffs’ Supplemental Complaint (ECF No. 163)
challenge the ADC’s reservations of excessive discretion in its execution procedures, and
Defendants’ past and proposed future exercises of that discretion, including through “last-
minute deviations from critical aspects of its announced execution process,” May 18,
2016, Order Granting in Part and Denying in Part Defendants’ Motion to Dismiss SAC at
13 (ECF No. 117), as violative of the Eighth and Fourteenth Amendments;

WHEREAS, Defendants intend to resolve the deficiencies Plaintiffs allege
through their permanent repudiation of certain provisions contained in past versijons of the
ADC’s execution procedures, as set forth herein, and through the adoption of a new set of
execution procedures reflecting those changes;

WHEREAS, Defendants’ execution procedures have, in the past, stated that “[t]his
Department Order outlines internal procedures and does not create any legally enforceable
rights or obligations,” e.g., Ariz. Dep’t of Corr., Dep’t Order 710, at p.1(Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that Defendants and the ADC will remove from the ADC’s current execution
procedures the sentence—*“[t]his Department Order outlines internal procedures and does

not create any legally enforceable rights or obligations”—and that Defendants and the
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ADC will never again include such language or substantially similar language in any
future version of the ADC’s execution procedures (together, “Covenant No. 17);

WHEREAS, Defendants’ execution procedures have, in the past, granted the
Director of the ADC (the “ADC Director™) the discretion to change any of the timeframes
set forth in the execution procedures based on the ADC Director’s determination that there
has been an “unexpected or otherwise unforeseen contingency,” e.g. Ariz. Dep’t of Corr.,
Dep’t Order 710 § 1.1.2.3 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC Director shall henceforth have the authority to change timeframes
relating to the execution process only when those timeframes correspond to minor or
routine contingencies not central to the execution process; that timeframes that are central
to the execution process include, but are not limited to, those relating to execution
chemicals and dosages, consciousness checks, and access of the press and counsel to the
execution itself; and that Defendants and the ADC will never again include provisions in
any version of the ADC’s execution procedures that purport to expand the ADC Director’s
discretion to deviate from timeframes set forth in the execution procedures beyond those
relating to minor or routine contingencies not central to the execution process (together,
“Covenant No. 2");

WHEREAS, Defendants’ execution procedures have, in the past, granted the ADC
Director the discretion to change the quantities or types of chemicals to be used in an
execution at any time that he determines such a change to be necessary, even after a
warrant of execution has been sought, e.g., Ariz. Dep’t of Corr., Dep’t Order 710, Att. D
9 C.6 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC Director shall henceforth have the authority to change the quantities
or types of chemicals to be used in an execution after a warrant of execution has been

sought only if the Director, the ADC, Defendants, and/or their counsel, (1) notify the
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condemned prisoner and his/her counsel of the intended change, (2) withdraw the existing
warrant of execution, and (3) apply for a new warrant of execution; and that Defendants
and the ADC will never again include provisions in any version of the ADC’s execution
procedures that permit the ADC Director or the ADC to change the quantities or types of
chemicals to be used in an execution after a warrant of execution has been sought without
also withdrawing and applying through counsel for a new warrant of execution (together,
“Covenant No, 3");

WHEREAS, Defendants’ execution procedures, in the past, have not expressly
limited the ADC Director’s discretion regarding the use of quantities and types of
chemicals to only those quantities and types of chemicals set forth in the ADC’s execution
procedures;

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC Director’s discretion to choose the quantities and types of chemicals
for an execution shall be limited to the quantities and types of chemicals set forth expressly
in the then-current execution procedures; that the quantities or types of chemicals that may
be used in an execution may be modified only through the formal publication of an
amended set of execution procedures; and that any future version of execution procedures
will expressly reflect this limitation of discretion (together, “Covenant No. 4”);

WHEREAS, Defendants’ execution procedures, in the past, have required that, if
any compounded chemical is to be used in an execution, the ADC shall obtain it from only
a “certified or licensed” compounding pharmacist or compounding pharmacy, but the
ADC’s most recent version of its execution procedures has removed that limitation in lieu
of a requirement that the ADC provide a “qualitative analysis of any compounded or non-
compounded chemical to be used in the execution . . , within ten calendar days after the
state seeks a Warrant of Execution,” compare Ariz. Dep’t of Corr., Dep’t Order 710, Att.
D9 C.2 (Oct. 23, 2015), with Ariz. Dep’t of Corr., Dep’t Order 710, Att. D C.2 (Jan. 11,
2017);
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WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC shall provide, upon request and within ten (10) calendar days after
the State of Arizona seeks a warrant of execution, a quantitative analysis of any
compounded or non-compounded chemical to be used in an execution that reveals, at a
minimum, the identity and concentration of the compounded or non-compounded
chemical; that ADC will only use chemicals in an execution that have an expiration or
beyond-use date that is after the date that an execution is to be carried out; that, if the
chemical’s expiration or beyond-use date states only a month and year (e.g., “May 2017"),
ADC will not use that chemical after the last day of the month specified; and that all future
versions of the ADC’s execution procedures shall include these requirements (together,
“Covenant No, 57);

WHEREAS, Defendants’ execution procedures have, in the past, permitted the use
of a three-drug lethal-injection protocol using: (1) a barbiturate or a benzodiazepine as the
first drug, (2) a paralytic such as vecuronium bromide, pancuronium bromide, or
rocuronium bromide (collectively, “Paralytic™} as the second drug, and (3) potassium
chloride as the third drug; e.g., Ariz. Dep’t of Corr., Dep’t Order 710, Att. D 4 C.2 at Chart
C (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that Defendants and the ADC will never again use a Paralytic in an execution; and
that Defendants and the ADC consequently will remove their current three-drug lethal-
injection protocol from the current and any future version of the ADC’s execution
procedures (together, “Covenant No, 6”);

WHEREAS, Defendants® execution procedures have, in the past, provided for
prisoners or their agents to purchase and/or supply chemicals for use in the prisoner’s own
execution, e.g., Ariz. Dep’t of Corr., Dep’t Order 710, Att. D § C.1 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that Defendants and the ADC shall remove from the ADC’s execution procedures
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any provision that purports to permit prisoners or their agents to purchase and/or supply
chemicals for use in the prisoner’s own execution, and that Defendants and the ADC will
never again include any such provision or any substantially similar provision in any future
version of the ADC’s execution procedures (together, “Covenant No, 7);

WHEREAS, the parties agree that the version of Department Order 710 published
on June 13, 2017 fully satisfies Covenant Nos. 1 through 7;

WHEREAS, Plaintiffs contend that they have incurred in excess of $2,350,000 in
attorneys’ fees and costs in litigating this action since its inception, and have incurred in
excess of $280,000 in attorneys’ fees and costs in litigating this action since this Court’s
December 22, 2016, Order dismissing Claim One without prejudice (ECF No. 155);

WHEREAS, the parties agree that, because of the above-described circumstances,
resolution of Claim Six and Claim Seven—without further litigation, without any
admission of liability, and without any final adjudication of any issue of fact or law—is
appropriate and will avoid prolonged and complicated litigation between the parties;

WHEREAS, the parties intend this Stipulated Settlement Agreement to be
enforceable by, and for the benefit of, not only the Plaintiffs but also all current and future
prisoners sentenced to death in the State of Arizona (“Condemned Prisoner
Beneficiaries”), who are express and intended third-party beneficiaries of this Stipulated
Settlement Agreement and who are entitled to all rights and benefits provided to Plaintiffs
herein, and who, upon any showing that any of the Defendants, any of the Defendants’
successors in their official capacities as representatives of the ADC (“Defendants’
Successors™), or the ADC has violated or intends to violate any of Covenant Nos. 1
through 7 may continue this action as substituted plaintiffs pursuant to Rule 25(c) of the
Federal Rules of Civil Procedure;

WHEREAS, the parties intend this Stipulated Settlement Agreement to bind
Defendants, the ADC, and Defendants’ Successors, who, in the event that any Plaintiff or
Condemned Prisoner Beneficiary moves to reopen this proceeding under Rule 60(b)(6) of
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the Federal Rules of Civil Procedure, will be deemed to have been automatically
substituted as defendants in this action pursuant to Rule 25(d) of the Federal Rules of Civil
Procedure;

WHEREAS, the parties intend and agree that, upon any breach of this Stipulated
Settlement Agreement, (a) any Plaintiff or Condemned Prisoner Beneficiary has standing
and the right to move to reopen this proceeding under Rule 60(b)}(6) of the Federal Rules
of Civil Procedure, and (b) an order shall immediately issue permanently enjoining the
ADC from violating Covenant Nos. 1-7; _

WHEREAS, in the event that any Plaintiff or Condemned Prisoner Beneficiary
moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of Civil
Procedure, the parties agree that the Defendants, the ADC, and Defendants’ Successors
wative all objections to this Court’s reopening of this proceeding, including on the basis of
timing, ripeness, mootness, or the standing of the moving parties;

WHEREAS, in the event that this Stipulated Settlement Agreement is breached
through an actual or intended violation of any of Covenant Nos. 1 through 7 by
Defendants, Defendants’ Successors, or the ADC, and any Plaintiff’s or Condemned
Prisoner Beneficiary’s motion to reopen this proceeding under Rule 60(b)}(6) of the
Federal Rules of Civil Procedure is not granted for reasons related to the moving parties’
standing or the Court’s jurisdiction, Defendants, Defendants’ Successors, and the ADC
consent to the entry of an order in a separate action by a Plaintiff or a Condemned Prisoner
Beneficiary for breach of this agreement that permanently enjoins Defendants,
Defendants® Successors, and the ADC from engaging in any conduct that violates any of
Covenant Nos. 1 through 7.

IT IS THEREFORE STIPULATED AND AGREED that:

(1) Claims Six and Seven of Plaintiffs’ Second Amended Complaint and
Supplemental Complaint are dismissed, without prejudice.

(2)  The parties do not hereby intend to settle, and Plaintiffs instead expressly
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reserve their right to appeal, other claims that were dismissed by the Court’s May 18,
2016, Order, including Claims 3, 4, and 5, which challenge various aspects of the ADC’s
execution procedures on First Amendment grounds.

(3)  Upon any showing by any Plaintiff or Condemned Prisoner Beneficiary that
any of the Defendants, any of the Defendants’ Successors, or the ADC intend to engage
in or have actually engaged in any of the following conduct (together, the “Prohibited
Conduct™):

() adopt language in any future version of the ADC’s execution
procedures that purports to disclaim the creation of rights or obligations;

(b)  grant the ADC and/or the ADC Director the discretion to deviate
from timeframes set forth in the ADC’s execution procedures regarding issues that
are central to the execution process, which include but are not limited to those
relating to execution chemicals and dosages, consciousness checks, and access of
the press and counsel to the execution itself;

() change the quantities or types of chemicals to be used in an execution
after a warrant of execution has been sought without first notifying the condemned
prisoner and his/her counsel of the intended change, withdrawing the existing
warrant of execution, and applying for a new warrant of execution;

(d)  select for use in an execution any quantity or type of chemical that is
not expressly permitted by the then-current, published execution procedures;

(e)  fail to provide upon request, within ten (10) calendar days after the
State of Arizona seeks a warrant of execution, a quantitative analysis of any
compounded or non-compounded chemical to be used in an execution that reveals,
at a minimum, the identity and concentration of the compounded or non-
compounded chemicals;

(f)  use or select for use in an execution any chemicals that have an

expiration or beyond-use date that is before the date that an execution is to be
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carried out; or use or select for use in an execution any chemicals that have an
expiration or beyond-use date listed only as a month and year that is before the
month in which the execution is to be carried out;
(g) adopt or use any lethal-injection protocol that uses a paralytic
(including but not limited to vecuronium bromide, pancuronium bromide, and
rocuronium bromide); or
(h) adopt any provision in any future version of the ADC’s execution
procedures that purports to permit prisoners or their agents to purchase and/or
supply chemicals for use in the prisoner’s own execution; then
Claims Six and Seven shall be reinstated and reopened pursuant to Rule 60(b}6) of the
Federal Rules of Civil Procedure, and, based on the agreement and consent of the parties
granted herein, an injunction shall immediately issue in this action or in a separate action
for breach of this Stipulated Settlement Agreement permanently enjoining Defendants,
Defendants’ Successors, and the ADC from engaging in any of the Prohibited Conduct.
(4) Plaintiffs agree not to seek their attorneys’ fees and costs incurred in
litigating Claims Six and Seven unless Defendants, Defendants’ Successors, or the ADC
breach this Stipulated Settlement Agreement, in which case Plaintiffs shall be entitled to
an award, either in this action or in a separate action for breach of this Stipulated
Settlement Agreement, of their reasonable attorneys’ fees and costs incurred in litigating
this action from its inception through the effective date of this Stipulated Settlement
Agreement, as determined by the Court after briefing by the parties. In that circumstance,
i
1
i
i
I
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Plaintiffs shall also be entitled to seek to collect their reasonable attorneys’ fees and costs

incurred in moving to enforce this Stipulated Settlement Agreement.

IT IS SO STIPULATED.
Dated: June 21, 2017 Sidley Austin LLP
s/ Mark E. Haddad
Mark E. Haddad
Attorneys for Plaintiffs
Dated: June 21,2017 Office of the Arizona Attomey General

s/ Jeffrev L. Sparks
Jeffrey L. Sparks

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on June 21, 2017, T electronically filed the foregoing
Stipulated Settlement Agreement and [Proposed] Order for Dismissal of
Claims Six and Seven by using the CM/ECF system. I certify that all participants
in the case are registered CM/ECF users and that service will be accomplished by

the CM/ECF system.

/s/ Barbara Cunningham
Barbara Cunningham
Legal Secretary
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Chronology of Public Records Requests

Request Date

Response Date

Timeframe of Documents
Actually Produced

September 12, 2017

November 6, 2017

February 15, 2017-
September 7, 2017

November 6, 2017 &
December 5, 2017

January 16, 2018

October 17, 2017-
December 4, 2018

January 10, 2018

February 2, 2018

October 26, 2017 -
January 3, 2018

February 2, 2018

No Response Received
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From:

Sent: nes ctober 18, 2017 11:01 AM
To:

Subject: Re: Question

| believe we do | will double check on it.

Sent from my iPhone

Good mornlng-

Below is a list of what has been received from our suppliers
Midazolam - 1000mg, Lot: _ EXP: 1June2018
vecuronium — 200mg, Lot: [ exe: 12722

Potassium Chioride — 2000mEq, Lot: - EXP: 1May2018

I'm working on revising the BAA and agreement. 1 shouid have it to you by the end of the day. Do you
ail have a DEA license?

Regards,

This document may comtaln information covered under the Privacy Aty 5 USC 552{s), andfor Health insurance Fortabliity and Aecountabliity
Act {PL104-191) and lts various implementing regutations and must be protected ¥ sccordance with those provisions, Healthrare
information Is personal and sensitive and must be treated accordingly. H this correspondence contains healthcare Information it is belng
provided to you after appropriste sythoriration from the patieist or under clrcumstances that do not require patient authorzation. You, the
reciplent, are obligated to maintain it in a safe, secure, and confidentlal manner, Redisclosure without addhtional patient consent or as
permitted by law Is prohibited. Unauthorired redisciosure or faliure to malntain confidentiality subjects you to appropiate sanction, if you
have recelved this correspondence In eror, pleate notify tha sender at once and destroy any coples you hpve made.

From:

Sen]-l ﬁiiiiiiam Qctober 18I 2017 8:33 AM
To:

Subject: RE: Question

I got some info re: the test ... Let me know if there is a goad time to cail and fill you in. thx

57
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... PHARMACY SERVICES AGREEMENT ... .

i ' T (“Agreement™) is being made and entered into by and
hetween ('Phermacy™ and —_
("Depaciment™). on this day uts oy 2017, and is being made for the pwposes end the

consideration herein expressed.

preparations to practitioners for office use; &ni

WHEREAS, Department is a State of Tennessce governmental agency that is responsible for
carrying out sentences of death by means of lethal injection; and

WHEREAS, Department desires to engage Pharmacy to provide Department with certain
controlled substances and/or compounded preparations for lethal injection administration by the
Department to those individoals sentenced to death; and

WHEREAS, Pharmacy and Department have agreed to enter into this Agreemenit setting forth the
terms under which Pharmacy will provide cestain controlled substances and/or compounded preparations

to Department for use in lethal injection.

Now, THEREFORE, in consideration of the covenanis and agreements set forth herein, Pharmacy
and Department hereby agree as follows:

Article 1
SERVICES
1.1 Controlied substance. Upon a writien request, which may be sent electronically via

facsimile or electronic mail, by Department, Pharmacy shall provide Department with the reguested.
controlled substance. Quantities of the controlied substance shall be limited to an amount that does not
exceed the amount the Department anticipates may be used in the Department’s office or facility before
the expiration date of the controlied substance and is reasonabie considering the intended use of the
“controlled substance and-the nature of the services offered by-the Department.-For controlled-substance, -

Pharmacy shall dispense ell drugs in accordance with applicable licensing regulations adopted by the
Mw the United States Food and Drug Administration thet
pertain to pharmacies dispensing controlied substance.

1.2 Compopnding Preparations, Upon a written request, which may be sent electronicaily
via facsimile ar electronic mail, by Department, Pharmacy shall provide Department with the requested
compounded preparation. Quentities of the compounded preparetion shall be limited to an amount that
does not exceed the amount the Department anticipates may be used in the Department’s office or facility
before the expiration dete of the compounded preparation and is reasonable considering the intended use
of the compounded preperation. and the nature of the services offered by the Deportrnenl. For
compounded preparations, Pharmacy shall compound sll drugs in a clean sterile environment in
compliance with pharmaceutical standerds for identity, strength, quality, and purity of the compounded
drug that are consistent with United States Pharmacopoeie guidelines and accreditation Departments. In
addition, Pharmacy shall compound &}l drugs in accordance with applicable licensing regulations adopted

Pha&mcy Services ngehcnt Page 1 of 5



by the | - i 1o phammacies compounding sterle

preparations.

1.3 Ljmitation en Services. Pharmacy shall only provide controlled substance and
compoundiug preparations that it can prepare to ensure compliance with phannanmmcal standerds for
identity, strength, quality, and purity of the compounded drug that are consistent with United States
Pharmacopoeia guidelines and accreditation Departments, In the event Department reguests a controlied
substance or compounded preparation which Pharmscy is not able to fill, Pharmacy shal} notify

Department.

1.4  Recalls. In the event thut Phartnacy determines that a recall for any controlied substance
or compounded preparstion provided hereunder is warranted Pharmacy shall immediately notify
Department of the medication and/or preparations subject to the recall. Pharmacy shall instruct
Diepartment as how to dispose of the medication or preparation, or may ¢lect to retrisve the medication or
preparation from Departrnent. Pharnmacy shall further instruct Depertment of any messures that need to
be taken with respect to the recalled medication or preparation.

Article 2
QBLAGA TIONS OF DEPARTMENT
2.1 Writien Requests. All requests for controlled substances and compaunded preparations

must be in writing and sent to Pharmacy via electronic mafl or facsimile. The following shall appear on
all requests:
A. Date of request;
B. FOR COMPOUNDRD PREPARATIONS ONLY: Name, address, and phone number
of the practitioner requesting the preparation;
C. Name, strength, and quantity of the medication or preparation ordered; and
D, Whether the request needs to bé filled on 8 STAT basis.

2.2 8 o led | B nded . Department agrees and
acknowledges that all controlied substance and compounded preparnuons provided by Pharmecy may
only be used by Department in carrying out a sentence of death by lethal injection and may not be
dispensed or sold to any other person or entity. Department assumes full responsibility for administering
any controiled substance or compounded preparations.

0 RF - Recordiecping. ~Pepartment agrees to-maintain records of the-Jot number-and beyond-

use date of a controlled substance or compounded preparation 1o be administered or administered by
Departinent that was prepared by Pharmacy. Depariment agrees to maintain inventory control and other
recordkeeping as may be required by applicable federal and state laws and reguiations.

Article 3
YERM AND TERMINATION

3.1 Term. The Effective Date of this Agreement shall be the date first specified above. The
term of this Agreement shall be for a period of one (1) year unless sooner terminated by either party
pursuant to the terms and provisions hereof. If this Agreement is not terminated by sither party prior to
the enniversary date of this Agreement or any renewa! term, this Agreement shall automatically renew for
an edditional one (1) year term.
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3.2  Termipatiog.

A. Either party to this Agreement may terminate this Agreement, with or without cause, by
providing the other party sixty (60) days prior wriften notice of said termination.

B. Pharmacy may immediately terminate this Agreement in the event of any of the following:
1. Department ceases to provide professional services for any reason.
Department’s professional license is revoked, terminated, or suspended.

Department declares bankruptcy.

2w

Depanment failg to comply the terms of this Agreement and frils to cure such breach
within 5 business days of receiving notice of the breach,

C. Department may immediately terminate this Agreement in the event of any of the following:
1. Pharmacy’s professiomil licenge is ravoked, terminated, or suspended.

2. Pharmacy is excluded or debarred from participstion in the Medicare and/or
Medicaid programs for any reason.

3. Pharmacy declares bankruptcy.

4. Phermacy fails to comply the terms of this Agreement and fails to cure such breach
within 5 business days of receiving notice of the breach.

Article 4
BREPRESENTATION

4.1  Representation by TN Attorney General. The Tennessee Attomey General's Office

will represent or provide representation to Pharmacy in any civil lawsuit filed against Pharmacy for its
acis or omissions arising out of and within the scope and coursé of this agreement oxeept for wiliful,
malicious or criminal acts or omissions or for scls or omissions done for personal gain. Any civil
Jjudgment leveled against Pharmecy arising out it's acts or omissions pursuant to this agreement wiil be
reimbursed by the State in accordanee with the terms of T.C.A. § 9-8-112. The Attomey General’s Office
will advocate before the Board of Claims for full payment of any judgment against Pharmacy arising out
of a civil lawsuit in which the Attomey General’s Office represents or provides representation to
Pharmacy.

Article 5
Miscellageous

5.1  Amendment. This Agreement may be amended only by mutual agréement and reduced
1o writing and signed by both parties hereto.

5.2  Pavment. Pharmacy agrees 1o submit invoices within thirty (30) days afier rendering
services and/or providing controlied substances or compounded preparations to: TDOC Fiscal Director,
Rachel Jackson Building, 6* Floor, 320 & Avenue North, Nashville, Tennessee, 37243, Depariment
ugrees fo pay an annual fee to Pharmacy in the amount of $5,000.00 (five thousend dollars).
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S$.3  Captions. Any caption or heading contained in this Agreement is for convenience only
and shall not be construed es either broadening or limiting the content of this Agreement.

54 Sole Agrecment. This Agresment constitutes the sole and only agreement of the parties
hereto and supersedés any prior understandings or written or oral agrcements between the parties
respecting the subject matter herein.

55  Controlling Lay. This Agreement shall be governed by and construed in accordance
with the laws of the State of Tennessce, The partios hereto expressly agreo that this Agreement is
executed and shall be performed in Davidson County, Tennessee, and venue of all disputes, claims and
lawsuits arising hereunder shall lie in Davidson County, Tennessee.

5.6  Severability. The sections, paragraphs and individual provisions contained in this
Agreement shall be considered severable from the remainder of this Agreement and in the event that any
section, paragraph or other provision should be determined to be unenforceable as written for any reason,
such determination shall not adversely affect the remsinder of the sections, parzgraphs or other provisions
of this Agreement. It is agroed further, that in the event any section, paragroph or other provision is
determined to be unenforceabie, the partiss shall use their best efforts to reach agreement on en
amendment to the Agreement to supersede such severed section, paragraph or provision. '

5.7 Notjte. Any notices under this Agreement shalf be hand-delivered or meiled by cartified
mail, retum receipt requested to the parties at the addresses set forth on the signature page of this
Agreement, or such other addresses as the parties may designate to the other in writing from time to time.

58 Subject e_pnd_ F . The parties recognize that this
Agreenent, at afi times, is subject to appliceble state, Jocal and federal taws including, but not limitsd to,
the Socisl Security Act and the rules. regulations and policies adopted thereunder and adopted by the

as well as the public health and safety provisions of state
laws and regulations. The parties further recognize that this Agreement shall be subject to amendments of
such laws angd regulations; and to new legislation. Any such provisions of law that invalidate, or
otherwise are inconsistent with the terms of this Agreement, or that would cause one ar both of the parties
to be in violation of the laws, shall be deemed to have superseded the tarms of this Agreement; provided,
however, that the parties shall exercise their best efforts to accommodate the terms and intent of this
Agreement to the greatest extent.possible consistent with the requirements of applicable laws and

regulations.

RS- e patEr Wit Al-Avplicable 1AW 5 The pantes Tereio hereby acknowiedgeang -

agree that each party shall comply with il applicable rules regulations, laws and statutes including, but
not limited to, any rules end regulations adopted in accordance with and the provisions of the Health
Insusance Portability and Accountability Act of {996 (“HIPAA”™). The parties hereby specifically agres
to comply with all privacy and security rules, regulations end provisions of HIPAA and to execute any
required agreements required by all HIPAA Security Regulations and HIPAA Privacy Regulations
whether presently in existence or adopted in the future, and which are mutually agreed upon by the
parties. In addition, in the event the legal counsel of cither party, in its reasonable opinion, detormines
that this Agreement or any material provision of this Agreement violates any federal or state law, rule or
regulation, the parties shall negotiate in good faith to amend this Agreement or the relevant provision
thereof to remedy such violation in a manner that will not be inconsistent with the intent of the parties or
such provision. If the parties cannot reach an agreement on such amendment, however, then either party
may terminate this Agreement immediately. This section shall survive the termination of this Agreement.
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. 5.10 Referral Policy, Nothing contained in this Agreement shall require, directly or
indirectly, explicitly or implicitly, either party to refer or dircct any patients to the other party.

5.11 Assizament: This Agreement is not assignable without the other party’s prior written
consent,

5.12  Independent Contractor Sfains. In performing their responsibilities pursuant to this
Agreement, it ie understood and agreed that Pharmacy and s pharmacists and other professionals are at
all times acting as independent contractors and that the purties to this Agreement arc not partners,
Jjoint-venturers, or employees of one another.

5.13 Non-Wajyver. No waiver by one of the parties hereto of any failure by the other party to
keep or perform any provision, covenant or condition of this Agréement shall be deemed to be n waiver of
any preceding or sucoeeding breach of the same, or any other provision, covenant or condition..

5.14 Counterparts/Execution. This document may be executed in muitiple counterparts,
cach of which when taken together shall constitute but one and the same instrument. In addition, this
Agreement may be executed by facsimile or electronic signaturs, which shall constituts an original

signature,

5.15 Third- efigiarizs. No provision of this Agreement is intended to benefit
any third party, nor shail any person or eutity not a party to this Agréement have any right to seek to
enforce or recover any right or remedy with respect hereto,

5.16 Coufidentiglity. Both parties agree to keep this Agreement and its contents confidentiaf
and not disclose this Agreement or its contents to any third party, other than its attomeys, accountants, or
other engaged third parties, unless required by law, without the written consent of the other party.

IN WITNESS WHEREOF, the partics have hereunto caused their authorized representatives to execute
this Agreement a5 of the date first set forth above.

D —— . dr—y A

N\

Name: TonyParker .
Title:  TDOC Commissioner

Address: - Address: 320 6™ Ave, North, 6% Floor
Nashvilie, TN 37243

' PageSofs

th-ﬁaay Smum.nsraemenl
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From: Bryce Coatney EBryce Coatney@tn.gov
Subject: RE: Abu Ali Abdur'Rahman, aka James Lee Jones, Jr., TOMIS # 117262
Date: January 10, 2018 at 2:50 PM
To: Bradley MaclLean brad maclean9@gmail.com

Brad,

A federal detainer was lodged as of 7-20-1987, out of the US Marshall’s office in Nashville for parole
violation. It appears in TOMIS as still outstanding.

From: Bradley MacLean [mailto:brad.maclean9 @gmail.com]

Sent: Wednesday, January 10, 2018 2:08 PM

To: Bryce Coatney
Subject: Abu Ali AbdurRahman, aka James Lee Jones, Jr., TOMIS # 117262

Bryce,

When Abu Ali was arrested in February 1986 and sentenced in 1987, he was on parole in the

federal system. His federal case was United States v. James Lee Jones, Jr, No. CR 57-72-R,

Eastern District of Virginia - Richmond Division.

I understand that after he was arrested, a federal detainer warrant for parole violation was issued
in March 1986.

Could you please let me know how I can find out whether that detainer warrant was lodged with
TDOC, and whether it is still outstanding?

Thanks,

Bradley A. MacLean
1702 Villa Place
Nashville, TN 37212
(615)943-8716
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IN THE CRIMINAL COURT FOR DAVIDSON COUNTY

AT NASHVILLE
ABU-ALI ABDUR'RAHMAN )
| ) |
Petitioner ) ; oS
) No. 87-W-417 | e .
vs. ) | & .
STATE OF TENNESSEE ) o F
Respondent ) oo
=
Mo

MOTION TO REOPEN POST-CONVICTION PETITION=

Pursuant to Tenn. Code Ann. § 40-30-117, the Sixth, Eighth, and Fourteenth
Amendments, and the Tennessee Constitution, Petitioner Abu-Ali Abdur'Rahman moves
this Court to reopen his post-conviction proceedings, order a hearing, and grant him post-
conviction relief because his conviction and death sentence violate the Sixth, Eighth and

Fourteenth Amendments and Article I §§ 8 & 16 of the Tennessee Constitution.

This Court should reopen proceedings and grant relief in light of three recent United

States Supreme developments: (1) Foster v. Chatman, 578 U.S. ____(2016); (2) Obergefell

v. Hodges, 576 U.S. (2015); and (3) Glossip v. Gross, 576 U.S. (2015)(Breyer, J.,

dissenting}:

(1) In Foster v. Chatman, 578 U.S. ____(2016), the Supreme Court
has just held that in state post-conviction proceedings, the prosecution’s
striking of an African-American prospective juror violates the Fourteenth
Amendment if the strike was “motivated in substantial part by discriminatory
intent.” Foster, 578 U.S.at ____ (slip op. at 23). Foster establishes a new rule
of law that is retroactive to Abdur’'Rahman’s case and éntitles him to relief,
where the prosecution’s strikes against African-American jurors Thomas and
Baker — who were struck because of race and for reasons that were equally
applicable to White jurors who were not struck. Applying Foster, Abdur’

Rahman is entitled to a new trial;

(2) In Obergefell v. Hodges, 576 U.S. (2015), the Supreme
Court has held that the state may not deny an individual basic human dignity

and any fundamental right — which includes the fundamental right to life.



Obergefell is new and retroactive, and therefore the death sentence is
unconstitutional, because it violates Abu-Ali Abdur’'Rahman’s fundamental
right to life; and

(3)  Asrecently explained by Justice Breyer, the imposition of the

death penalty is cruel and unusual and violates the Eighth Amendment: It is

unreliable, arbitrary, sought to be carried out after an unconscionably long

delay (in this case, nearly 30 years), servesno legitimate penological objective

and/or is not narrowly tailored and the least restrictive means of serving any

such interest, and is unusual or rare. Glossip v. Gross, 576 U.S. (2015)

(Breyer, J., dissenting).

Under Tenn. Code Ann. §40-30-117, a motion to reopen is proper when it involves
the application of a new, retroactive rule of constitutional law. That is precisely the case
with Foster, Obergefell, and Glossip. Asin Van Tran v. State, 66 S.W.3d 790 (Tenn. 2001),
this Court may recognize in this proceeding Abdur’'Rahman’s fundamental Eighth and
Fourteenth Amendment rights as expressed in Foster, Obergefell, and Justice Breyer’s

dissent in Glossip, declare such rights to be new law that is retroactive, and thus permit a

motion to reopen under §40-30-117. See also Montgomery v. Louisiana, 577 U.S.

(2016)(requiring retroactive application of substantive rules in post-conviction
proceedings).

This Court should therefore grant Abu-Ali Abdur'Rahman’s motion to reopen,
reopen his post-conviction proceedings, grant him an evidentiary hearing, and conclude
that his conviction and death sentence violated the Eighth and Fourteenth Amendments,
and Article I §§ 8 & 16 of the Tennessee Constitution.

' I.
Under Foster v. Chatman, 578 U.S. .{2016), Abdur'Rahman Has Meritorious
Challenges To The Prosecution’s Unconstitutional Peremptory Strikes, Foster Is
Retroactive In Post-Conviction Proceedings, And Abdur’Rahman Is Entitled To Relief

In Foster v. Chatman, 578 U.S. (2016), the United States Supreme Court has



held, in a post-conviction proceeding, that a post-conviction petitioner is entitled to a new
trial if the prosecution struck an African-American or other minority juror and that strike
was “motivated in substantial part by discriminatory intent.” Foster, 578 U.S.at ___, slip
op. at 23. Exactly as in Foster, Abu-Ali Abdur’Rahman is entitled to relief here, because he,
too, shows that the prosecution’s peremptory strikes were motivated in substantial part by
discriminatory intent.

A,

Foster Is A Post-Conviction Case In Which The Supreme Court Has Held That A
Post-Conviction Petitioner Must Be Granted Relief If A Prosecutor’s Peremptory Strike
Was “Motivated In Substantial Part By Discriminatory Intent”

And Foster And Abdur'Rahman Are Identically Situated

Foster has held that a petitioner | is entitled to relief if a prosecutor has used a
peremptory strike that was “motivated in substantial part by discriminatory intent.” That
test was first stated by the Supreme Court in Snyder v. Louisiana, 552 U.S. 472, 485
(2008),which was a case reviewed by the Supreme Court on direct appeal. Because Foster
is a post-conviction case, however, the United States Supreme Court’s granting
relief in Foster makes it eminently clear that the Foster/Snyder test applies
with full force and retroactively in post-conviction cases which include both
Foster and Abdur’Rahman’s case.

In fact, Foster and Abdur’Rahman are identical cases. An African-American, Foster
was convicted in 1987 for a capital offense that occurred in Georgia in 1986. See Foster v.
State, 258 Ga. 736, 374 S.E.2d 188 (1988). Exactly like Foster, Abu-Ali Abdur’'Rahman is
an African-American who was convicted in 1987 for an 1986 offense. In addition, before

Foster and Abdur'Rahman obtained access to the prosecution’s jury selection notes during

post-conviction proceedings, both Foster and Abdur’Rahman raised on direct appeal
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challenges to the prosecution’s use of peremptory strikes against African-American jurors.
Without those notes to show that the prosecution’s claimed reasons for striking the jurors
was simply not true but racially motivated, both Foster and Abdur’'Rahman could not prove
a Batson violation on direct appeal. Compare Foster, 258 Ga. at 737-739 (denying relief

under Batson) with State v. Jones, 789 S.W.2d 545, 548-549 (Tenn. 1990){denying relief

under Batson).

As shown in Foster, however, after the direct appeal, Foster finally obtained the
prosecution’s jury selection notes, which prove that the prosecution’s peremptory strikes
against African-Americans were indeed “motivated in substantial part by discriminatory

intent,” as the Supreme Court has now held. Foster, 578 U.S. at , slip op. at 23. And just

like Foster, after direct appeal, Abdur'Rahman obtained the prosecution’s notes in this case
which, as shown infra, establish that the prosecution’s peremptory strikes in this case were
“motivated in substantial part by discriminatory intent.” Id.

In other words, just as the United States Supreme Court has granted relief in the
post-conviction case of Foster, this Court is compelled to reopen Abdur’Rahman'’s post-
conviction petition and grant Abdur’'Rahman post-conviction relief — where his case is
identical to Foster’s, and where Abdur'Rahman establishes that the prosecution’s
peremptory strikes were indeed “motivated in substantial part by discriminatory intent.”

B.
Like Foster, Abdur'Rahman Establishes That The Prosecution’s Strikes
Against Jurors Robert Thomas And Sharon Baker
Were Motivated In Substantial Part By Discriminatory Intent

Here, the prosecution peremptorily struck two African-American jurors — Robert

Thomas and Sharon Baker — with strikes that were “motivated in substantial part by



discriminatory intent.” Foster, 578 U.S. at ___, slip op. at 23. That discriminatory motive
becomes clear when, as in Foster, one examines the strikesin light of the prosecution’s own
notes about the jurors — which proves that the prosecution’s strikes were indeed motivated
by race or proxies for race, which were not applied to strike similarly-situated White jurors.
Abdur’Rahman is therefore entitled to relief under Foster.

Foster provides that to determine whether the prosecution had discriminatory intent
in striking a particular juror, a reviewing court must undertake several steps. First, a court

must examine the reasons the prosecution articulated to the trial court for striking the

juror. Foster, 578 U.S.at ___, slip op. at 12. Yet even if those reasons “[o]n their face . . .
seem reasonable enough,” a court must conduct an “independent examination of the
record” to determine the prosecution’s true motivation. Id. Where “An examination of the
record . . . convinces us that many of the[] justifications” proffered by the prosecution at
trial “cannot be credited,” the strike is unconstitutional. Id., slip op. at 17.

In conducting its review, a reviewing court must examine both the prosecutor’s
actual notes and the prosecution’s actions during voir dire to assess whether the
prosecution’s articulated reasons are: (a) “false,” (b) “contrary to the prosecution’s
submissions” to the trial court, (¢) “contradicted by the record,” (d) “difficult to credit
because the State willingly accepted white jurors with the same traits that supposedly
rendered [a peremptorily-struck African-American] an unattractivejuror,” or (e) otherwise
create “serious doubts about the prosecution’s account of the strike.” Id., slip op. at 14-16,

21.SeealsoId., 578 U.S.at , slip op. at 19 (white juror not struck for reasons articulated

for striking African-American juror). In fact, disparate treatment of white jurors vis-a-

vis African-American jurors provides “compelling” evidence of intentional discrimination.



Id., 578 U.S.at ___, slip op. at 23.

Just as the strikes in Foster were substantially motivated by discriminatory intent,
so, too, werethe prosecution’s strikes of African-American jurorsin Abdur'Rahman’s case.
When one applies the very same standards and analysis undertaking by the United States
Supreme Court in Foster, Abdur'Rahman is entitled to relief, just like Foster.

1.
The Prosecution’s Strike Of Juror Robert Thomas
Was Motivated In Substantial Part By Discriminatory Intent

Prospective juror Robert Thomas is the first African-American juror whose strike
was motivated in substantial part by racial animus. This becomes obvious when, as in
Foster, one examines the prosecution’s articulated reasons and compares them with the
truth derived from the record and the prosecution’s own notes. As in Foster, it becomes
eminently clear that the prosecution articulated reasons that were false, misleading, and
simply untrue to mask the prosecution’s discriminatory intent in striking Thomas.

As an initia] matter, it is worth noting that in the trial court, reasons for the
prosecution’s peremptory strikes were offered by Assistant District Attorney John

Zimmerman, who has already been found to have acted improperly and/or unethically in

this and other cases.' Zimmerman’s misconduct in this case and willingness to violate

! Forinstance, the Tennessee Supreme Court previously found some of Zimmerman's
actions in this case to be improper and bordering on deception. State v. Jones, 789 S.W.2d
at 552. Zimmerman also withheld evidence in this case. See
Justice Birch himself recognized that “the evidence of prosecutorial misconduct alleged by
Abdur’Rahman is strong. . . .” State v. Abdur'Rahman, No. M1988-00026-SC-DPE-PD
(Tenn. Jan. 15, 2002)(Birch, J., dissenting). Zimmerman violated Brady in another first-
degree murder case {Garrett v. State, 2001 Tenn.Crim.App.Lexis 206 {2001)), was once
held in contempt failing to disclose evidence (In Re Zimmerman, 1986 WL 8586
{Tenn.Cr.App. 1986)), and sanctioned for unethical conduct. Zimmerman v, Board of

Professional Responsibility, 764 S.W.2d 757 (Tenn. 1989).
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ethical or legal precepts confirm that the prosecution’s trike of Robert Thomas was indeed
“motivated in substantial part by discriminatory intent” as required by Foster.

With regard to the strike of Juror Thomas, Zimmerman immediately provided the
court the following reasons as the primary reasons why Thomas was struck. Thomas was
struck, he explained, because Thomas: (a) appeared uneducated; (b) was slow like another
white juror the prosecution didn’t want on the jury; (c) was not communicative; and (d) had
a reduced intellect. But for the seriousness of this matter, it quite clearly appears that
Zimmerman’s reasons were nothing but the articulation of false, racist
stereotyping of the African-American Thomas as an ignorant, stupid,
inarticulate person because he was Black.

In reality, Thomas was anything but uneducated, slow, uncommunicative, or a
person of reduced intellect. The record ~ including the prosecution’s own notes of jury
selection - proves that Zimmerman was lying about his motivations, which proves that, as
in Foster, Thomas was indeed struck in substantial part because of the prosecution’s racist
motivations.

Zimmerman’s racist justifications which he set forth when asked the reasons for
striking Thomas were as follows. Zimmerman initially claimed to the trial judge: “Mr.
Thomas had given us the appearance that he was an uneducated, not very communicative
individual.” Tr. 1239. Zimmerman continued to try to justify the removal of Mr. Thomas by
equating Mr. Thomas’ alleged mental disabilities with those of a white prospective juror,
Harding, who had described himself as “a slow learner” and a “slow intellectual individual.”
Tr. 1239. Zimmerman further contended that “General Bernard and I expressed concern

over Mr. Thomasand Mr. Harding.” Tr. 1240. Zimmerman claimed that Thomas lacked the



ability to communicate and lacked intelligence. “We wanted both of those individuals off
the jury because of their significantly reduced ability to communicate, articulate and . . .
reduction in intellect.” As Zimmerman claimed, Thomas was “less in the communicative
type skills and the intellect skills.” Tr. 1241.

As in Foster, we know that these justifications merely hid the prosecution’s illicit
racial motivations, because each of these justifications are demonstrably “false” and
contradicted by the prosecution’s now-available notes from jury selection. Compare Foster,
578 U.S.at ___, slip op. at 14-23.

Abdur’Rahman deconstructs each of these untrue statements which the prosecution
proffered to the trial court, but were nothing more than cloaked racism:

Thomas Was Not Uneducated, As Zimmerman Claimed

Through His Racist Stereotyping Of Robert Thomas: It was easy for

Zimmerman to equate the African-American Thomas as “appearing”

uneducated and ignorant. Of course, that is a typical stereotype of an African-

American: Ignorant and uneducated. Yet Zimmerman’s racist stereotype isn't

true (which is the fundamental problem with the prosecution’s racist

stereotyping of Robert Thomas). Mr. Thomas iseducated. He graduated from

high school, attended college, and was ordained as a minister of the gospel.

He even pastored churches — not bad for the ignorant Black man Zimmerman

claimed Mr, Thomas to be. See Exhibit 1 (Affidavit of Rev. Robert Thomas).

And it’s not simply that Zimmerman claimed that Thomas was uneducated.

He simply looked uneducated to the prosecution. What could be more racist?

And if Zimmerman was really concerned about Thomas’ education, why

8



didn’t he simply ask Thomas about his education? The answer is obvious:
Zimmerman and the prosecution were not in the least concerned about
Thomas’ education. His supposed lack of education was a smokescreen and
pretext for racism. Indeed, any prosecutor truly concerned about a person’s
education would simply ask. By failing to ask, the prosecution showed that
this primary reason for striking Thomas was pretextual and race-based.
Thomas Was Not Uncommunicative: Zimmerman alsolied about
Robert Thomas being uncommunicative. In fact, the prosecution’s own notes
glow about how Thomas “[h]ad good answers” during voir dire and “During
general voir dire he seemed to respond well to Lionel [defense counsel] and
to us.” Exhibit 2, p. 7 (excerpts of prosecution’s voir dire notes), Mr. Thomas’
having “good answers” during voir dire directly contradicts Zimmerman’s
claim that Thomas was uncommunicative. In fact, the prosecution’s notes
make clear that Thomas was articulate and “seemed to respond well” to the
prosecutors themselves. Thomas was a church pastor and teacher.
Uncommunicative? Zimmerman’s claim was ludicrous and race-based.
Thomas Was Not A Slow Learner Or Of Slow Intellectual
Ability Like White Juror Harding: The prosecution’s notes again prove
Zimmerman'’s lies when he equated Thomas with the “slow” white juror
Harding. Nothing in the prosecution’s notes about Thomas indicates in any
way that Thomas was intellectually “slow.” See Exhibit 2, p. 7. And, in fact,
in their notes, the prosecution was clear to identify jurors which they deemed

to be “slow.” In the prosecution’s notes, Geneva Steele was said to “have a



hard time expressing herself” (Id., p. 1), George Harding was described as
“not verysmart” (1d., p. 5), Barbara McCrary was said to be in “over her head”
(Id. p. 6), and Dudley Sorrells was noted as being “not very smart” and
“maybe alittle slow.” Id., pp. 11, 14. Yet nowhere did the prosecution in
its notes describe Robert Thomas as “slow.” The reason for this (again)
is obvious. Thomas wasn’t slow, and the prosecution didn’t think he was
“slow.” But Zimmerman tried to claim that Thomas was “slow” to try to
justify his strike. The trouble with his explanation is: Neither the truth nor
the prosecutor’s notes shows that Thomas is slow. Thomas’ “slowness” was
but another pretext and proxy for racism.

In Fact, The Prosecution Allowed A “Dumb” And “Not Real
Smart” White Juror To Serve, While Striking Thomas: The falsity of
the prosecution’s justifications is also apparent when one sees that the
prosecutor actually seated a White Juror — Swarner - whom the prosecution
in its notes described as “dumb,” “not real smart” and a “rough old boy.”
Exthibit 2, p. 12. Thislikewise proves that striking Thomas for allegedly being
“slow” was a pretext for racism, for indeed, the prosecution was content to
leave a “dumb” and “not real smart” white juror to sit in judgment.

Thomas Did Not Have A Reduced Ability To Communicate,
To Articulate Or A Reduced Intellect: As already noted, the truth is that
Robert Thomas was neither uncommunicative nor inarticulate. And again,
the prosecution’s notes prove the racism flowing from these supposed reasons

for striking Thomas. In fact, the prosecution’s notes recount the deeply
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philosophical and moral position articulated by Thomas about the death

penalty. According to the prosecution’s notes, Thomas’ position about capital

punishment was intellectually quite deep, philosophical, and nuanced: “A

person should not take a life [because he] has taken something he can not

give . . . .” Exhibit 2, p. 7 (prosecution notes quoting Robert Thomas).

Thomas’ statement sounds like something one might articulate in a class or

talk about theology or philosophy {which is what one might expect from a

minister like Thomas). A reduced intellect? Far from it. The reasons

articulated by the prosecution were racist to the core, belied by the
prosecution’s own notes.

At bottom, therefore, Abu-Ali Abdur'Rahman’s case is indeed identical to Foster.
Thomas was unconstitutionally struck and Abdur’Rahman is therefore entitled to relief
because an “independent examination of the record . . . reveals that much of the reasoning
provided by [Zimmerman] has no grounding fact.” Foster, 578 U.S.at ____, slip op. at 12.
“[M]any of these justifications cannot be credited.” Id., 578 U.S.at ___, slipop. at 17. And
they clearly mask racist stereotypes.

Indeed, completely contrary to the prosecution’s assertions, Thomas was not
uneducated. Exactly as in Foster, “That was not true.” Id., 578 U.S. at ___, slip op. at 21.
Thomas was not ever asked about his education. Thomas was not uncommunicative, asthe
prosecution’s own notes prove. Exactly as in Foster, “That was not true” either. Id. Thomas
was not like juror Harding, and the prosecution never described the college-educated
Thomas as “slow.” Exactly as in Foster, “That was not true.” Id. The prosecution allowed a

“dumb” white juror {(Swarner) to serve, further proving the racist pretext here. Id., 578 U.S.
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at ___, slip op. at 15-16. Exactly as in Foster, “The comparison between [Thomas] and
[Swarner] is particularly salient,” because if the prosecution didn’t want unintelligent jurors
to serve, it would have struck the inteliectually limited Swarner (not the educated Thomas),
“Iylet thé State struck [Thomas] and accepted [Swarner].” 1d., 578 U.S.at ___, slipop. at
19. And Thomas was not intellectually dull: The prosecution even recorded his thoughtful
and profound views on capital punishment. Again, the prosecution relied on another lie to
try to justify its improper strike.

When onelooks at all of the prosecution’s implausible and utterly false justifications
for striking Robert Thomas, exactly as in Foster, “the record persuades us that [Thomas’]
race . . . was [the prosecution’s] true motivation.” 1d., 578 U.S. at ___, slip op. at 20.
Importantly, exactly as in Foster, the “prosecution’s file fortifies our conclusion that” the
reasons proffered by the prosecution for striking Thomas were “pretextual.” The file shows
that the prosecution did not consider Thomasuneducated. The file never described Thomas
as “slow” like other jurors. The file showed that he was articulate, not uncommunicative.
The ﬁle acknowledged answers that proved he was quite intelligent. And especially where
the prosecution struck Thomas but accepted juror Swarner, whom the file described as
“dumb,” as in Foster the “evidence is compelling” that the prosecution struck Thomas for
racial reasons. Id., 578 U.S. at ___, slip op. at 23.

In sum, exactly as in Foster, “Considering all of the circumstantial evidence that
bears upon theissue of racial animosity, we are left with the firm conviction that the strike[]

of [Thomas was] ‘motivated in substantial part by discriminatory intent.” Foster, 578 U.S.

at , slip op. at 23. In fact, when looks at all of the primary reasons articulated by the

prosecution for striking Thomas, they all fall by the wayside as being pretexts and proxies

12



for racism, both subtle and overt. |

To be entitled to relief, Foster makes clear that all Abdur’Rahman has to show s that
the strike of Thomas was ‘motivated in substantial part by discriminatory intent.”” Foster,
578 U.S.at ___,slipop. at 23 (emphasis supplied). Where all of the reasons articulated by
the prosecution out of the box have been shown to be pretextual and ultimately racially
based, Abdur’Rahman meets the Foster test. In fact, in Foster, the United States Supreme
Court did not debunk every single of the eleven (11) reasons articulated by the prosecution
for striking Juror Garrett. Rather, the Supreme Court focused on whether “much of the
reasoning provided by” the prosecutor was race-based, and finding much of it to be
pretextual, the Court granted relief. 1d., 578 U.S. at ____, slip op. at 12. Where all the
reasons already discussed have been shown to be false and/or racially discriminatory,
Abdur’Rahman meets the Foster test and he is likewise entitled to relief,

To be sure, a final reason given for the strike — not as part of the prosecution’s
“principal reasons” for the strike of Thomas — was that Thomas was struck because he knew
defense counse] Barrett. Tr. 1241. What is noteworthy is that this reason was not proffered
as the reason for striking Thomas, or even as the first reason for striking Thomas. If that
reason had truly been the real and legitimate basis for striking Thomas, then certainly the
prosecution would have said so first, and emphatically, and without importing all of the
racist reasoning just discussed. The fact that the prosecution left this reason until the end
proves that this reason was neither the primary nor the exclusive reason for striking
Thomas. The real reasons were all the false and racist reasons quickly articulated by the
prosecution when asked why they struck Thomas: supposedly being uneducated, slow,

uncommunicative, and of a reduced intellect ~ none of which is true.
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Having proven that each of the primary reasons stated by the prosecution for its
strike - Thomas’ being uneducated, being uncommunicative, being slow like juror Harding,
and being of reduced intellect — are all false and pretexts for racism, Abdur’'Rahman has
shown, as in Foster, that the strike was indeed “motivated in substantial part by
discriminatory intent.” Foster, 578 U.S.at ___, slip op. at 23. Indeed, even if one were to
conclude that Thomas’ knowledge of defense counsel could be a valid reason for the strike,
the other four or five articulated reasons are unquestionably race-based, thus proving that
the strike of Thomas was “motivated in substantial part by discriminatory intent.” Where
4 of 5 (or 5 of 6) reasons provided by a prosecutor are clearly racially based, Foster holds
that relief must be granted.

So it is here. Robert Thomas was struck in substantial part for racist reasons. Abu-
Ali Abdur’Rahman is thus entitled to relief under Foster.

2.
The Prosecution’s Strike Of Juror Sharon Baker
Was Also Motivated In Substantial Part By Discriminatory Intent

The prosecution also struck prospective African-American juror Sharon Baker,
asserting that she was struck because, inter alia, she was allegedly not communicative and
gave “short cryptic answers,” (Tr. 1237) and “avoided eye contact” with the prosecution. Tr.
1238. Asin Foster, however, the prosecution’s notes belie these assertions as valid reésons
for striking Baker.

First, juror Baker was questioned after waiting all day, after which she was “pretty
tired.” Tr. 213. This explains such alleged “short answers.” Second, she was asked numerous
leading questions which asked for a “yes” or “no” response. How else would one respond

except in short answers? See Tr. 213-220 (prosecution’s questioning on voir dire). Faulting
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her for answering leading questions with short answers is dubious.

Third, when not asked leading questions asking for a yes-or-no answer, her
responses were not, as a matter of fact, “eryptic.” For example, she stated: “I've never really
given the death penalty much thought, to be perfectly honest with you, but I can’t think of
anything offhand that would keep me from going along with it if we found a person guilty.”
Tr. 217. In other words, exactly as in Foster, Baker’s supposed use of “cryptic” answers is
simply not true. Exactly as in Foster, that “predicate” for the prosecution’s strike of Baker

“was false.” Foster, 578 U.S. , slip op. at 14. It was “contradicted by the record,” and

therefore provides proof of racial motivation. Id., 578 U.S. at __, slip. op. at 15.

Fourth, the prosecution did not strike white jurors who, according to the
prosecution’s notes, were also non-communicative, including white juror Swarner (cited
supra) and white jurbr Steele who had “a hard time expressing herself.” See Exhibit 2, p.
1. Again, exactly as in Foster, this disparate treatment of the African-American Sharon
Baker wvis-a-vis similarly-situated white jurors Swarner and Steele proves racial

discrimination. Foster, 578 U.S. at , slip op. at 15-16, 19 (disparate treatment proves

racial motivation).

To be sure, with regard to Sharon Baker, the evidence of racial motivation is not so
substantial as it is with regard to Robert Thomas, but the outcome is still the same. Where
the prosecution’s “crypticanswer” justification is not true, and where Ms. Baker was treated
more harshly than similar white jurors, Abu-Ali Abdur'Rahman has shown that the striking
of Ms. Baker was “motivated in substantial part by discriminatory intent.” Foster, 578 U.S.

at , slip op. at 23.
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Abu-Ali Abdur’Rahman Is Entitled To Segk Relief Via A Motion To Reopen Because
Foster Establishes A Retroactive Rule Of Law Applicable In Post-Conviction Proceedings
Under Tenn. Code Ann. §40-30-117(a), a post-conviction petitioner is entitled to
reopen post-conviction proceedings if s/he relies on a “final ruling of an appellate court
establishing a constitutional right that was not recognized as existing at the time of trial, if
retrospective application of that right is required.” Tenn. Code Ann. §40-30-117(a)(1).

Importantly, a motion to reopen is proper when the right which a petitioner seeks to have

recognized is recognized in his own case. Van Tran v. State, 66 S.W.3d 790 (Tenn. 2001).

Thus, for example, in Van Tran itself, the Tennessee Supreme Court initially recognized a
constitutional prohibition against the execution of the intellectually disabled and then
proceeded to find that right retroactive and applied it to Van Tran himself. Id. at 811.
Fosteris a new rule of law that must be applied retroactively in these post-conviction
proceedings via a motion to reopen. That Foster is retroactive is apparent when one
examines the opinion in Foster. In Foster, the United States Supreme Court granted relief
in post-conviction proceedings by finding that Foster had shown that “the strikes of [jurors]
were ‘motivated in substantial part by discriminatory intent.”” Foster, 578 U.S.at __, slip

op. at 23. In applying this standard, the Supreme Court quoted from Snyder v. Louisiana,

552 U.S. 472, 485 (2008), which was a case the Supreme Court reviewed on direct review.

By applying the Snyder standard in the post-conviction case of Foster, the Supreme
Court made clear that the Snyder standard applies in post-conviction proceedings. See
Montgomery v. Louisiana, 577 U.S. ____ (2016). And indeed, if the Snyder “motivated in
substantial part by discriminatory intent” test was not retroactive to post-conviction

proceedings, the United States Supreme Court could not have granted Foster relief. As
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noted supra, both Foster and Abdur’'Rahman were tried at the same time and completed
direct review around the same time. Where the Supreme Court has applied the “motivated
in substantial part by discriminatory intent” test to the post-conviction proceedings in
Foster, Abdur’'Rahman is entitled to that very same application. Otherwise, Foster makes
no sense whatsoever. As this Court does not have the authority to ignore the dictates of
Foster which applied Snyder’s “motivated in substantial part” test retroactively, this Court
must likewise apply that standard here as well.

In sum, therefore, because the post-conviction case of Foster itself proves that the
the “motivated in substantial part by discriminatory intent” test is retroactive to post-
conviction proceedings, this Court must apply it here. This Court must conclude that
Foster is new and retroactive, such that Abdur'Rahman may obtain its application via a
motion to reopen under Tenn. Code Ann. §40-30-117. This Court should therefore grant the
motion to reopen, reopen proceedings, apply Foster, conduct a hearing as necessary, and
for all the reasons stated supra, conclude that Abdur’'Rahman was denied his right to a
fairly selected jury free from racism, find that the jury strikes of Robert Thomas and Sharon
Baker were “motivated in substantial part by discriminatory intent,” and order a new trial.

IL.
The Death Sentence Is Unconstitutional Under The Intervening Decision In
Obergefell v. Hodges, 576 U.S. ____ (2015), Because The Death Sentence Violates

Abu-Ali Abdur'Rahman’s Fundamental Constitutional Rights
To Life And Human Dignity

A
Obergefell Holds That No State May Deny A Fundamental Right,
May Not Deny Human Dignity, May Not Impose Stigma And Demean
Persons By Denying The Exercise Of A Fundamental Right,
And May Not Diminish The Personhood Of Individuals

The Declaration Of Independence expresses the self-evident truth that all are created
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equal and endowed by their Creator with certain inalienable rights, including the right to
life. The right to life is self-evidently fundamental and it was recognized as such at the
founding of our Nation. It was later given legal status as a fundamental right in both the
Fifth and Fourteenth Amendments. Now, in Obergefell v. Hodges, the Supreme Court has
given full recognition to the right to life by recognizing that the states lack any power to
deny an individual any fundamental right of personhood ~ which obviously include the
right to life.

In Obergefell v. Hodges, 576 U.S. (2015), the Supreme Court held that the

Fourteenth Amendment prohibits a state from denying basic human dignity to a citizen. As
the Supreme Court explained, when assessing the scope of the Fourteenth Amendment,
“The identification and protection of fundamental rights is an enduring part of the judicial
responsibility of the judicial duty to interpret the Constitution.” Id, 576 U.S. at ____, 135
S.Ct. at 2598. The Supreme Court, therefore, must:

exercise reasoned judgment in identifying interests of the person so
Jundamental that the State must accord them respect.

1d. (emphasis supplied).

In Obergefell, the Supreme Court concluded that “the right to marry is fundamental
under the Due Process Clause.” Id. In addition, “the right to personal choice in marriage is
inherent in the concept of individual autonomy.” Id., 576 U.S. at ___, 135 S.Ct. at 2599.
The Supreme Court held that there is “dignity” in the bond between two persons of any
gender (I1d.) that no state can deny through its laws. Laws that prevent marriage of persons
of the same genders also “harm and humiliate the children” of such persons. Id., 576 U.S.

at , 135 S.Ct. at 2601. Laws that prevent such marriage also “teach[] that” certain
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persons are “anequal in important respects” and “demean{]” such persons. Id., 576 U.S. at

, 135 S.Ct. at 2602. Such laws “impose stigma and injury of the kind prohibited by our

basic charter.” Id.

Fundamentally, enforcement of a state law precluding the marriage of any person
to another:

would . . . diminish their personhood to deny them this right.

Id. {emphasis supplied). Such laws “burden(] a right of fundamental importance” and as
such cannot stand. Id., 576 U.S.at___, 135 S.Ct. at 2603. Such laws cannot stand because
under such laws, persons “are barred from exercising a fundamental right” and such laws
“serve[] to disrespect and subordinate them.” Id., 576 U.S. at ___, 135 S.Ct. at 2604. In
sum, the right to marry another “is a fundamental right inherent in the liberty of a person,”
and persons “may not be deprived of that right” under any circumstances. 1d. In sum, such
state laws simply cannot stand despite their being enacted by democratic process, because
such democratic process is valid only “so long as that process does not abridge fundamental
rights.” Id., 576 U.S. at ___, 135 S.Ct. at 2605.

In sum, the petitioners in Obergefell “ask for equal dignity in the eyes of the law. The
Constitution grants them that right.” Id., 576 U.S. at ____,135S.Ct.at 2608. Thatis the very
same dignity to which Abu-Ali Abdur’'Rahman is entitled.

, B.
Under Obergefell, Abu-Ali Abdur'Rahman’s Death Sentence And
The Tennessee Death Penalty Statute Are Unconstitutional
And This Court Should So Conclude
The very principles and holding identified and applied by the Supreme Court in

Obergefell now make perfectly clear that the death penalty is unconstitutional here. Even
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more than the right to marry, the right to life is a fundamental right — as it is the very
foundation of human personhood. It is the very foundation of human dignity. Just as no
state can deny the fundamental right to marry, a fortiori, no state can deny the
fundamental right to life, which is the fundamental human right and provides the predicate
for the exercise of all other rights. Under Obergefell and the Fourteenth Amendment, the
death sentence must be struck down here.

In fact, every single factor identified by the Supreme Court in Obergefell appliesto
Abu-Ali Abdur’Rahman’sright to life, making denial of his fundamental right to life through
the death penalty unconstitutional under the Fourteenth Amendment and Tennessee
Constitution:

(1)  Abu-Ali Abdur'Rahman’s right to life is a right “so fundamental

that the State must accord [it] respect.” Obergefell, 576 U.S.at___,135S.Ct.

at 2598.

(2) His right to life “is inherent in the concept of individual
autonomy”(Id. at ___, 135 S.Ct. at 2599), for without the right to life, there

is no personal autonomy whatsoever.

(3)  His right to life thus must be accorded fundamental “dignity”

— no less than the dignity of marriage between any two persons. Id.

(4)  The state law designed to take Abu-Ali Abdur'Rahman’s life
serves to “harm and humiliate” both him and his relatives — even more than

the states’ laws on marriage. Id., 576 U.S. at ___, 135 S.Ct. at 2601.

(5)  Thestatelaw which seeks to take his life also teaches not simply

that he is “unequal in important respects” but that he is unequal in all
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respects to all other persons: He has no right to live, while all others do. This
is an even more hideous societal statement than any statement made by the
states’ marriage laws. I1d., 576 U.S. at ___ , 135 S.Ct. at 2602.

(6) Needlessto say, a law that tells and demonstrates that Abu-Ali
Abdur'Rahman is not worthy of life itself serves to “demean[]”Abu-Ali
Abdur'Rahman in the eyes of all ~ in a manner even more demeaning than
the states’ laws regarding marriage. 1d.

(7)  No less than the states’ laws regarding marriage, the death
penalty law which Tennessee seeks to apply to Abu-Ali Abdur'Rahman
“impose[s] stigma and injury of the kind prohibited by our basic charter.” 1d.

(8) It would not simply “diminish the[] personhood” of Abu-Ali
Abdur'Rahman to take his life, but it would completely deny him his
“personhood” to take his life, and therefore it is unconstitutional to deny him
his very personhood. Id.

(9)  Thedeath penalty “burdens a right of fundamental importance”
—the right to life — and therefore cannot stand. Id., 576 U.S.at ___, 135 S.Ct.
at 2603.

(10) Because, under the Tennessee death penalty law which the state
seekstoapply here, Abu-Ali Abdur’Rahman would absolutelybe “barred from
exercising afundamental right” and “abridge[s] fundamental rights” (1d., 576
U.S.at ___,135S.Ct. at 2604) — namely the fundamental right to life ~ the
Tennessee death penalty statute and the death penalty here must be struck

down, exactly as occurred in Obergefell.
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In sum, Abu-Ali Abdur'Rahman “ask[s] for equal dignity in the eyes of the law,” and the
“Constitution grants fhim] that right.” Id., 576 U.S. at ___, 135 S.Ct. at 2608. Just as
numerous state laws were struck down in Obergefell because they barred individuals from
the exercise of a fundamental right, the death penalty here must likewise be struck down,
as it unconstitutionally denies Abu-Ali Abdur’'Rahman’s the exercise of the fundamental
right protected by our Constitution ~ the fundamental right to life.
C.
Under Obergefell, Abu-Ali Abdur’Rahman Is Entitled To Reopen His
Post-Conviction Procedings And Have His Death Sentence Vacated

As noted supra, when the United States Supreme Court sets forth a new retroactive
rule of constitutional law, it must be applied retroactively in post-conviction proceedings,
and a petitioner is entitled to reopen proceedings under Tenn. Code Ann. §40-30-117. That
is the case with Obergefell, under which Abdur’'Rahman’s fundamental right to life receives
absolute protection.

Under Obergefell, it is now apparent that the state may not infringe upon any
fundamental right, including the fundamental right to life. The death sentence is thus
categorically prohibited. Thus, this newly-articulated right is retroactive because this new
law “place[s] certain . . . punishments altogether beyond the State’s power to impose” and
when new caselaw “eliminate[s] a State’s power to . .. impose a given punishment,” it must
be applied retroactivelyto cases on collateral review, such as Abdur'Rahman’s. Montgomery

v. Louisiana, 577 U.S. at ,136 S.Ct. at 729, 730. Put another way, under Obergefell, the

death sentence is a prohibited punishment, given Abdur’Rahman’s “status or offense,” that
is, his status as a human being with a fundamental right to life. Id., 577 U.S. at , 136

S.Ct. at 734. Thus, the right he requests is retroactive. Id. Because the State of Tennessee
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has no power “to mandate that a prisoner continue to suffer punishment barred by the
Constitution,” this Court is compelled to apply Obergefell retroactively and “has a duty to
grant the relief that federal law requires.” Id., 577 U.S. at ___, 136 S.Ct. at 727, 731
(emphasis supplied).

Obergefell establishes a new way of looking at fundamental rights such as the right
to life. Under the Fourteenth Amendment: (a) the state cannot enforce a law under which
persons are “barred from exercising a fundamental right” such as the right to life
(Obergefell, 576 U.S.at ___, 135 S.Ct. at 2604); (b) the “State must accord . . . respect” to
the fundamental right to life (Id. at ___ , 135 S.Ct. at 2598); and (c¢) the state is absolutely
prohibitéd from “diminish{ing] the[] personhood” of persons seeking to exercise
fundamental rights encompassed by the Fourteenth Amendment — such as the right to life.
Id.at ___,135S5.Ct. at 2603. Thus, the dissenters in Obergefell were quick to note that the
majority opinion had established a new Fourteenth Amendment jurisprudence of
fundamental rights, whichnow applies to Abu-Ali Abdur'Rahman. As Chief Justice Roberts
observed, Obergefell’s “application of substantive due process breaks sharply with decades
of precedent.” Obergefell, 576 U.S.at ____,135S.Ct. at 2618 (Roberts C.J., dissenting). The
Fourteenth Amendment now demands that the state “must accord . . . respect” to
fundamental rights without exception. Obergefell, 576 U.S. at __, 135 S.Ct. at 2598.

Notably, Justice Thomas himself acknowledges that this Nation was founded on the
truth that “all humans” — including Abu-Ali Abdur'Rahman ~ “are created in the image of
God and therefore of inherent worth.” Id., 576 U.S.at ___, 135 S.Ct. at 2639 (Thomas, J.,
dissenting). Justice Thomas also made manifest that “one’s dignity [is] something to be

shielded from — not provided by — the State.” [d. He is absolutely right. Abu-Ali
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Abdur’Rahman’s right to life and to human dignity are to be shielded from the
state — and now they must be, under the clear dictates of Obergefell.

Obergefell’'s new holding on fundamental rights — that a state simply cannot deny
afundamental right to individuals when doing so, inter alia “diminsh[es] their personhood”
(Id., 576 U.S.at ___, 135 S.Ct. at 2603) — constitutes a new rule of constitutional law that
is retroactive here. It breaks new ground, and it places the death sentence “beyond the
power of the criminal law-making authority to proscribe” for the crime of murder and is
implicit in the concept of ordered liberty. See Tenn. Code Ann. §40-30-122. Indeed, if the
right to marriage is, as held in Obergefell, implicit in ordered liberty, a fortiori, the right
to life is the very foundation of any conception of society based upon life and liberty. This
Court should so recognize. And where that right precludes the denial of the right to life, it
is also retroactive under §40-30-117.

This Court, therefore, should grant Abdur'Rahman’s motion to reopen, apply
Obergefell, hold that the death sentence violates Abdur’Rahman’s fundamental right tolife,
and vacate the death sentence.

IIL
As Explained By Justice Breyer in Glossip v. Gross, 576 U.S. ___(2015),
The Death Sentence Is Unconstitutional Under The Eighth And Fourteenth
Amendments And Article I §§ 8 & 16, Because It Is Unreliable, Arbitrary,

Subject To Excessive Delay, Fails To Serve Any Legitimate Penological Objective,
And Is Unusual And Rare

A,
Glossip
In Glossip v. Gross, 576 U.S. » 135 §.Ct. 2726 (2015)(Breyer, J., dissenting),

Justices Breyer and Ginsburg have concluded that the death penalty likely constitutes a

prohibited cruel and unusual punishment, which violates the Eighth and Fourteenth
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Amendments (and in turn violates Article I §§ 8 & 16 of the Tennessee Constitution). Abu-
Ali Abdur’'Rahman relies on all of the arguments and evidence contained and discussed in
Justice Breyer’s dissent in support of his discussion that the death sentence in this case is
unconstitutional. Abu-Ali Abdur’Rahman expressly incorporates all of Justice Breyer’s
Glossip opinion as factual, legal, and evidentiary support for his request for an evidentiary
hearing and for post-conviction relief given the unconstitutionality of the death penalty in
this case. Seg Glossip, 576 U.S.at ____, 135 S.Ct. at 2755-2780 (incorporated by reference
and attached as Exhibit 3).

As Justice Breyer has explained, the death sentence is unconstitutional here because
it is: unreliable {(Glossip, 576 U.S. at ___, 135 S.Ct. at 2756-2759 (Breyer, J., dissenting));
arbitrary (Id., 135 S.Ct. at 2759-2764); cruel, given excessive delays and its failure to serve
any legitimate penological objective (1d., 135 S.Ct. at 2764-2772); and highly unusual or
rare. 1d., 135 S8.Ct. at 2772-2776. Abu-Ali Abdur'Rahman need not repeat every specific
point made by Justice Breyer on these particular matters, though he specifically relies upon
thosehere. Theyare, in and of themselves, sufficient to entitle him to an evidentiary hearing

and to vacation of his death sentence.

B.
Abdur'Rahman’s Death Sentence Is Unreliable, Cruel And Unusual

Abu-Ali Abdur’Rahman would like to elaborate upon Justice Breyer’s statements,
however, illuminating additional specific facts and factors which make the death penalty
unconstitutional as applied to Abu-Ali Abdur’Rahman and in Tennessee, and which entitle
him to relief:

(1) The Death Sentence Is Unreliable: As Justice Breyer has

25



noted, the death sentence may constitutionally be imposed only if there is
reliability in the process of convicting persons and imposing the death
sentence. That is, the death penalty must be imposed only upon persons
actually guilty of capital crimes, and only if defendants have been accorded
all the rights and guarantees that the U.S. (and/or Tennessee) Constitution
require(s). See Glossip, 576 U.S. at ___, 135 S.Ct. at 2756-2759 (Breyer, J.,
dissenting). There has been no such reliability in Abu-Ali Abdur'Rahman’s
case, for the following reasons:

(a) The Jury Sentenced Abdur’Rahman To Death
Without Knowing Critical Mitigating FEvidence About
Abdur’Rahman’s Mental Illness And Troubled Past; There is no
dispute that at the capital sentencing proceeding, trial counsel failed to
present any real mitigating evidence, even though there was significant
available mitigating evidence that Abdur’'Rahman suffered horrible abuse as
a child and has suffered serious mental illness as a result. Trial counsel’s
failures were so egregious that the United States District Court granted
habeas relief because of counsel’s ineffectiveness in failing to present
mitigating evidence,” though that decision was overturned in a 2-1 decision
by the Sixth Circuit.* Needless to say, however, where two federal judges

concluded that Abdur’Rahman was denied effective counsel and two federal

? Abdur’Rahman v. Bell, 999 F.Supp. 1073 (M.D.Tenn. 1998).
? Abdur'Rahman v. Bell, 226 F.3d 696 (6" Cir. 2000).
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judges disagreed with that conclusion, one cannot reliably conclude that
Abdur’Rahman’s death sentence was reliably imposed. It wasn'’t.

(b) Death Sentences In Tennessee Are Unreliable,
Imposed Upon The Innocent, And With Approximately 60% OfAll
Death Sentences Being Imposed In Violation Of Law: In Tennessee
since 1977, there have been 220 proceedings in which a death sentence has
been imposed, butin 126 of those cases, the capital conviction and/or death
sentence has been overturned — for a reversal rate of 57.3%. See Exhibit
4 (Chart). In 29 of those cases (13%), individuals were found to have been
unconstitutionally convicted of a capital offense. Id. Moreover, as of 2001, the
death sentence reversal rate was already 50%. See Exhibit 5: Shiffman, Half
Of Death Sentences Overturned On Appeal, The Tennessean, July 23, 2001,
1A (as of 2001, 76 of 151 death sentences imposed had been overturned on
appeal, with nearly 80% of all reversals ultimately leading to a sentence less
than death). Shockingly, in Tennessee, the reliability of the death sentence
has actually decreased over the past decade and a half.

(2) Abu-Ali Abdur’Rahman’s Death Sentence Is Arbitrary
And/Or Disproportionate. The death penalty is also arbitrary, where
Abdur’Rahman’s equally culpable co-defendant, DeValle Miller, received a
sentence less than death, and where worse murders and murderers in
Davidson County have received life sentences:

{(a) In this case, the death sentence is arbitrary and

disproportionate because co-defendant DeValle Miller testified for the state
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and received a lesser sentence for the very same crime for which
Abdur’Rahman was sentenced to death. It is arbitrary for an one defendant
(like Abdur’Rahman) to receive death when a similarly situated defendant
such as Miler receives a much lighter sentence. Abdur'Rahman’s death
sentence is arbitrary and unfair.

(b) Moreover, in Davidson County, life sentences have been
given to first-degree murderers whose crimes are far worse than this offense
— including to persons who have committed triple or double homicides. For
example, Davidson County defendant Kelvin Dewayne King committed three
first-degree murders and an aggravated robbery and only received life
sentences. State v. King, 2010 Tenn.Crim.App.Lexis 259 (Mar. 26, 2010). See
Exhibit 6 (Tennessee Supreme Court Rule 12 Report in State v. King).
Likewise, Davidson County defendants John Woodruff and Walter Kendrick
were both convicted of two counts of first-degree murder and only received
life sentences for kidnaping two victims, torturing and strangling one, and
then raping and shooting the other. State v. Woodruff, 1996 Tenn.Crim.App.
Lexis 469 (Aug. 1, 1996); State v. Kendrick, 1995 Tenn.Crim. App.Lexis 870
(Oct. 25, 1995). In fact, in Davidson County, numerous persons convicted of
double first-degree murders have received ohly life sentences for first-degree

murder. See e.g., State v. Steven McCain, 2002 Tenn. Crim.App.Lexis 455

(May 22, 2002)(life sentences imposed for double first-degree murder
convictions); Statev. James Arthur Johnson, 2010 Tenn.Crim.App.Lexis 699

(Aug. 24, 2010); State v. Nathaniel Carson, 2012 Tenn.Crim. App.Lexis 253
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(Apr. 27, 2012). These few examples make clear that the imposition of death
on Abdur’Rahman for a single homicide is unconstitutionally arbitrary and
disproportionate — where the death sentence was never given for much, much
worse crimes in Davidson County.

(¢) In fact, throughout the state, dozens of persons who have
committed 6 first-degree murders, 5 first-degree murders, 4 first-degree
murders, and 3 first-degree murders have received life sentences for their
crimes. Thus, for example, Henry Burrell and Zakkawanda Moss committed
6 first-degree murders in Lincoln County yet were sentenced to life.? Jacob
Shaffer committed 5 first-degree murders and he, too, was sentenced to life.
Curtis Johnson in Shelby County committed 4 first-degree murders,® as did
Carey Caughron,” Thomas Elder,? and Courtney Matthews,’ yet none of these
multiple murderers was sentenced to death.

Moreover, thereareliterally dozens of triple murderersthroughout the
state who were also given life sentences, not death. The following is a list of

persons who received life sentences for killing three (3) victims: See e.g., State

* See Exhibit 7: Rule 12 Reports, State v. Burrell & Moss.
> See Exhibit 8: Rule 12 Reports, State v. Shaffer.

® Johnson v. State, 1995 Tenn.Crim.App.Lexis 370; See Exhibit 9, Rule 12 Report:
State v. Curtis Johnson.

? See Exhibit 10: Rule 12 Report, State v. Carey Caughron.
¥ See Exhibit 11: Rule 12 Report, State v. Thamas Elder.

? See State v. Matthews, 2008 Tenn.Crim.App. 598.
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v. Cox, 1991 Tenn.Crim.App.Lexis 1990;'° Chung v. State, 1994 Tenn. Crim.
App.Lexis 609;" Bounnam v; State, 1999 Tenn.Crim.App.Lexis 842;" Angel
v. State, 2015 Tenn.Crim.App.Lexis 72 (two defendants received life for three
first-degree murder convictions); ' Bailey v. State, 2010 Tenn.Crim.App.Lexis
357; State v. Billington, Hamilton Co. No. 240690;* State v. Howell, 34
5.W.3d 484 (Tenn. 2000)(6 different persons convicted of triple first-degree
murders sentenced to life); State v. Casteel, 2004 Tenn.Crim.App.Lexis 814;*

State v. Jenkins, Davidson Co. No. 2013-A-866; State v. Johnson, Bradley

Co. No. 08-456;" State v. Kelley, 683 S.W.2d 1 (Tenn.Crim. App. 1984)(two
defendants sentenced to life for triple first-degree murders);'® State v. Myers,
2004 Tenn.Crim.App.Lexis 390;" Norman v. State, 1990 Tenn.Crim.App.

Lexis 199; Palmer v. State, 2007 Tenn.Crim.App.Lexis 71;* State v. Matthew

' See Exhibit 12: Rule 12 Report, State v. Brian Cox.

' See Exhibit 13: Rule 12 Report, State v. Hung Van Chung.
2 See Exhibit 14: Rule 12 Report, State v. Kong Chung Bounnam.
' See Exhibit 15: Rule 12 Reports, State v. Angel & Wood.

' See Exhibit 16: Rule 12 Report, State v. Peter Billington.
'* See Exhibit 17: Rule 12 Report, State v. Frank Casteel.

'® See Exhibit 18: Rule 12 Report, State v. Lorenzo Jenkins.
'” See Exhibit 19: Rule 12 Report, State v. Maurice Johnson.
'* See Exhibit 20: Rule 12 Reports, State v. Kelley & Kelley.
'* See Exhibit 21: Rule 12 Report, State v. Raymond Myers.
2 See Exhibit 22: Rule 12 Report, State v, Percy Palmer.
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V. Perkins, Coffee Co. No. 38306F;> State v. Fredrick Robinson, Davidson
Co. No. 99-A-403;> State v. Taylor, 2006 Tenn.Crim.App.Lexis 678.%
Consequently, the death sentence here is cruel and unusual, disproportionate
and arbitrary. It goes without saying that it is arbitrary and disproportionate
for these multiple, multiple murderers to have received life, while Abu-Ali
Abdur’Rahman received death. Again, Abdur'Rahman’s sentence is way out
of proportion, disproportionate, and arbitrary in comparison to these much
more horrible offenses which resulted in life sentences.

(3) Execution Of The Death Sentence Would Occur Only
After Excessive Delay And Thus Constitute Cruel Punishment:
Abu-Ali Abdur'Rahman has been sentenced to death for an offense that
occurred in 1986, It has thus been 30 years since the offense. Where Abu-Ali
Abdur'Rahman has been threatened with being executed for decades, this
time frame constitutes cruelty in the constitutional sense, as Justice Breyer
has recognized.

(4) The Death Sentence Is Unusual And Rareln
Tennessee: In the last 55 years, Tennessee has executed 7 people. Inthe last
15 years, Tennessee has executed 6 persons. This, in a state where there have

been over 4000 homicides in the last decade alone. In fact, in the 10 years

' See Exhibit 23: Rule 12 Report, State v. Matthew Perkins.
2 See Exhibit 24: Rule 12 Report, State v. Fredrick Robinson.
?? See Exhibit 25: Rule 12 Report, State v. Latonya Taylor.
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from 2004 to 2014, death sentences Have been validly imposed only 8 times

~ despite over 4200 murders during that same time period. See Exhibit 26

(Chart). Fewer than 1 in 500 murders get the death sentence, and there is an

even lower proportion of persons who ultimately get executed, in comparison

to the number of death sentences imposed: There has been only 1 execution

per year per every 850 homicides. Id. Whether being imposed or being

executed, the death sentence is unusual and rare in Tennessee, and thus

unconstitutional to carry out upon Abu-Ali Abdur’'Rahman.

In sum, therefore, itis clear that in Abu-Ali Abdur’Rahman’s case, and in Tennessee,
the death sentence is unreliable, cruel, unusual, arbitrary, and therefore unconstitutional,
as Justice Breyer indicated in his opinion in Glossip. The death sentence violates the Eighth
and Fourteenth Amendments, and Article I §16 of the Tennessee Constitution.

C.
Abdur’Rahman Is Entitled To Seek Relief Via A Motion To Reopen
Where This Court’s Conclusion That The Death Sentence Is Cruel And Unusual
Is New And Retroactive

Because the death sentence is cruel and unusual for all the reasons stated,
Abdur'Rahman is exempt from execution. By ruling in Abdur'Rahman’s favor, this Court
will establish that the punishment of death is prohibited because of Abdur’'Rahman’s “status
or offense.” Montgomery, 577 U.S. at ___, 136 S.Ct. at 734. Accordingly, under
Montgomery, this Court’s conclusion that the death sentence is unconstitutional as cruel
and unusual must be applied retroactively — just like Abdur'Rahman’s right not to be

executed because he retains the fundamental right to life, as explained supra.

Consequently, under Tenn. Code Ann. §40-30-117, this Court should conclude that
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the death sentence is cruel and unusual, arbitrary and disproportionate under the Eighth
Amendment and the Tennessee Constitution, apply that law retroactively under
Montgomery, and vacate the death sentence here, including after conducting an evidentiary
hearing on Abdur’Rahman’s claims that the death sentence is cruel and unusual under
Article I §16 of the Tennessee Constitution and the Sixth, Eighth and Fourteenth
Amendments
CONCLUSION

This Court should grant Abu-Ali Abdur’Rahman motion to reopen on hisclaims that,
in violation of Foster, the prosecution’s peremptory strikes of jurors Thomas and Baker
were motivated in substantial part by discriminatory intent, and that the death penalty
violates the Sixth, Eighth and Fourteenth Amendments (and the Tennessee Constitution)
and therefore must be struck down as violating the fundamental right to life and being cruel
and unusual.’ This Court should conduct a hearing as necessary on these claims, and

afterwards grant post-conviction relief.

Respectfully Submitted,

e

Bradley A. MacLean
454 Mariner Point Drive
Clinton, Tennessee 37716

(615) 943-8716
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VERIFICATION

1 affirm under penalty of perjury that the foregoing is true and correct to the best of
my knowledge. ‘

o Y W

Notary' Public, State of Tennessee

My commission expires: 277a 5: 202 O
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AFFIDAVIT OF INDIGENCY

1, Abu-Ali Abdur’'Rahman, do solemnly swear (or affirm) that I am indigent, too poor

Sworn to and subscribed before me this the 23 M(Elay of June, 2016.

Notary Public, State of Tennessee

My commission expires: 7”'7‘:.} g, ol
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CERTIFICATE OF SERVICE
I certify that a copy of the foregoing motion to reopen was sent to the Office of the
District Attorney General, 222 2™ Avenue North, Suite 500, Washington Square, Nashville,

R
Tennessee 37201-1649, this the 4] day of June, 2016,

f Yol

Bradley A. MacLean
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IN THE CRIMINAL COURT FOR DAVIDSON COUNTY
AT NASHVILLE, 20t JUDICIAL DISTRICT

ABU ALI ABDUR'RAHMAN, )
) A R
Petitioner. ) ] f": o
) £ 8
Vs. ) No. 87-W-417 ] - e T
) o2 8
STATE OF TENNESSEE, ) Capital Post-Conviction /iff_[abeag{stg)gus D
Respondent. ) R
= T - -]

PETITION FOR WRIT OF HABEAS CORPUS
AND SUPPLEMENT TO MOTIQON TO REOPEN POST-CONVICTION CASE

Petitioner Abu Ali Abdur’Rahman hereby files this Petition for Writ of Habeas Corpus.
This Petition is ancillary to and supplements his previously filed motion to reopen his post-
conviction case. Because of the relationship between this Petition and Mr. Abdur'Rahman’s
motion to reopen, he is filing this Petition under the same case number as his post-conviction
case.

In support of this Petition, Mr. Abdur’Rahman relies upon the material and arguments
filed with his motion to reopen his post-conviction case, including the Affidavit of Mr. H. E.
Miller, Jr.'s Affidavit filed on September 9, 2016. Mr. Abdur'Rahman is also filing herewith
Mr. Miller’s Revised Aﬂ’ld;vit which reflects the results to date of his extensive study of
public records (ultimately derived from court records) pertaining to first-degree murder
cases decided during the period July 1, 1977 (beginning with the enactment of Tennessee's
current capital sentencing scheme) through June 30, 2016 - a period of 39 years.

Information compiled in Mr. Miller’s study clearly reveals two points:



(i) The death penalty system as applied in Tennessee operates in an
arbitrary and capricious manner in violation of Eighth Amendment principles first set
forth in Furman v. Georgia, 408 U.S. 238 (1972).

(ii)  The evolving standards of decency in Tennessee, and particularly in
Davidson County, have rendered Mr. Abdur’Rahman's death sentence
unconstitutional.
These new claims, never before litigated in the context of the historical record

presented, have ripened over time. The kind of arbitrariness and capriciousness at issue

here, as was true in Furman v. Georgia, can be evaluated only by viewing the manner in

which the entire sentencing system has operated over a prolonged period. Similarly, by
definition evolving standards of decency change over time and can be ascertained only by
examining historical trends through the present. There can be a point in time long after the
enactment of a capital punishment sentencing scheme when the scheme in its application

becomes demonstrably arbitrary and contrary to evolving standards. See, e.g, Connecticutyv.

Santiago, 318 Conn. 1, 122 A.3d 1 (Conn. 2015) (ruling the Connecticut death penalty
sentencing scheme unconstitutional by virtue of arbitrariness demonstrated over time and
contemporary standards of decency, and applying that ruling retroactively to vacate all
existing death sentences in the state). For reasons revealed by the statistical data, as
explained below, that point in time has now arrived in Tennessee.

Moreover, never before has the full record concerning the operation of Tennessee’s
system been laid before the courts. This record is massive, It takes time for the record to
accumulate. Ittakes time fér trends to emerge. And it takes enormous time and effort to

compile and analyze the record. Mr. Abdur'Rahman’s claims did not arise and could not



have been presented when he originally filed his post-conviction petition. His claims are
framed in the context of the historical record that has developed since then.

Mr. Abdur Rahman originally presented his claims regarding arbitrariness and
evolving standards based upon the historically accumulated record in his motion to reopen
his post-conviction petition, along with Mr. Miller’s Affidavit supporting that motion. These
claims go to the illegality of his death sentence. Accordingly, he is also presenting these
claims in this pleading in the form of a petition for writ of habeas corpus under T.C.A.
sections 29-21-101 et seq.

PETITION PURSUANT TO T.C.A. SECTIONS 29-21-101 ET SEQ.

1. Petitioner Abu Ali Abdur’'Rahman is beingillegally restrained on death row
under a sentence of death that, in light of the historical record relating to first-degree murder
cases since 1977 through the present, was imposed under a system that in its application has
shown itself to be arbitrary and contrary to the evolved (and evolving) standards of decency
in Tennessee and in Davidson County, in violation of the Eighth and Fourteenth Amendments
of the United States Constitution, and in violation of the Tennessee Constitution, Art. 1,
sections 8, 13 and 16.

2. The cause or pretense of such restraint was Petitioner’s conviction of first-
degree murder and death sentence in July 1987, in Davidson County, Tennessee, Case No, 87-
W-417. (The original judgment is on file with the Court under the same case number as this
petition). The judgment of the trial court was affirmed by the Tennessee Supreme Court. See
State v. Jones, 789 S.W.2d 545 (Tenn. 1990).

3. The legality of the restraint, based upon the historical court records relating to

first-degree murder cases in Tennessee through June 30, 2016, has not already been



adjudged upon a prior proceeding of the same character, to the best of Petitioner’s
knowledge. Petitioner has challenged the constitutionality of his death sentence on other
grounds. Until this Petition, however, he has not challenged the constitutionality of his death
sentence on the ground of arbitrariness and capriciousness based upon the historical
statistical record through June 30, 2016; nor has he challenged the constitutionality of his
death sentence on the grounds of the evolved (and evolving) standards of decency in
Tennessee and in Davidson County based upon the historical trends in capital sentencing
through June 30, 2016.

4, This is Petitioner’s first application for a writ of habeas corpus in state court.

5. The facts supporting this Petition are set forth in the Revised Affidavit of Mr. H.
E. Miller, Jr., filed herewith and incorporated herein by reference. All information in Mr.
Miller's Revised Affidavit is derived from public records, and ultimately from court records.

WHEREFORE, pursuant to T.CAA, section 29-21-101, Petitioner prays the Court to
issue the writ of habeas corpus and to vacate his death sentence as unconstitutional as
applied to him and grant such other relief as is just.

Petitioner, Abu Ali Abdur’Rahman, hereby affirms under oath that the information

contained in this Petition is true and accurate.

d
Sworn to and subscribed before me, a notary public, this z << day of September, 2016.
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ARGUMENT
L
Imagine entering a lottery. It works this way. You are given a list of the 2,095 first-
~degree murder cases since 1977, along with a description of the facts of each case in

whatever detail you request, but you are not told what the final sentences were - whether
Life, Life Without Parole (LWOP), or Death. Then your job is to make tW(; gueésés. Fifét, you
are to guess which 89 defendants, out of the 2,095, received sustained death sentences.
Second, you are to guess which six defendants were actually executed. What are the odds
that your guesses would be correct? We submit that the odds would be close to nil. Even
with an abundance of information about the cases, trying to figure out who was sentenced to
death, and who was actually executed, would be nothing but a crap shoot.

And what would you look for to make your guesses? The egregiousness of the crime?
The problem is that the vast majority of the most egregious cases (such as multiple murder
cases) resulted in Life or LWOP sentences. Perhaps it would make sense to look for other
factors, such as: the county where the case occurred (with a strong preference for Shelby
County), the race of the defendant (choosing black for the most recent cases would be a very
good strategy), the prosecutor (because some prosecutors like the death penalty, and others
do not), the defense lawyers (because some know how to effectively try a capital case, and
many do not), the wealth or appearance of the defendant, the publicity surrounding the trial,
the trial judge (because some judges are more prosecution oriented, and others are more
defense oriented), or the judges that reviewed the case on appeal or in post-conviction or
federal habeas (because some judges are more inclined to reverse death sentences, and

others almost always vote the other way), or the year of the sentencing (because 30 years



ago a defendant convicted of first-degree murder was ten times more likely to be sentenced
to death than over the past five years). In guessing who may have been executed, perhaps
the age of the defendant and his health would be relevant {(because at current rates a
condemned inmate is four times more likely to die of natural causes than to suffer the fate of
execution).

Of course, other than the egregiousness of the crime, none of these factors should play
arole in deciding the ultimate penaity of death. Yet we know, and the statistical evidence
bears out, that these are exactly the kinds of factors we would need to consider in making
our guesses in the lottery, if we were to have any chance whatsoever of guessing correctly.

1L

The reason behind our current capital sentencing scheme is often forgotten. It stems
from Furman v Georgia, 408 U.S. 238 (1972), where the Court expressed three principles
that underlie the Cruel and Unusual Punishments Clause.

First, death is different. “The penalty of death differs from all other forms of criminal
punishment, not in degree but in kind. It is unique in its total irrevocability. It is unique in
its rejection of rehabilitation of the convict as a basic purpose of criminal justice. And itis
unique, finally, in its absolute renunciation of all that is embodied in our concept of
humanity.” 1d. at 306 (Stewart, ]., concurring). The Supreme Court has reiterated this
principle. “From the point of view of the defendant, it is different both in its severity and its
finality. From the point of view of society, the action of the sovereign in taking the life of one
of its citizens also differs dramaticaily from any other legitimate state action.” Gardner v.
Florida, 430 U.S. 349, 357 (1977). The qualitative difference of death from ali other

punishments requires a correspondingly greater need for reliability, consistency, and



fairness in capital sentencing decisions. See, e.g., Ford v. Wainwright, 477 U.S. 399, 411

(1986); Spaziano v. Florida, 468 U.S. 447, 468 n. 7 (1984); California v. Ramos, 463 U.S. 992,

998-99 (1983); Zant v. Stephens, 462 U.S. 862, 884-85 (1983); Woodson v. North Carolina

428 U.S. 280, 305 (1976). Therefore, “[i]t is of vital importance to the defendant and to the
community that any decision to impose the death sentence be, and appear to be, based on
reason rather than caprice or emotion.” Gardner v. Florida, 430 U.S. 349, 357 (1977). Courts
must “carefully scrutinize” sentencing decisions “to minimize the risk that the penalty will be
imposed in error or in an arbitrary and capricious manner. There must be a valid
penological reason for choosing from among the many criminal defendants the few who are
sentenced to death.” Spaziano, 468 U.S. at 460 n. 7.

Second, whether a punishment is constitutional is to be judged by contemporary,

“evolving standards of decency that mark the progress of a maturing society.” Trop v. Dulles,

356 U.S. 86, 101 (plurality opinion) {quoted by Douglas, ]., in Furman, 408 U.S. at 242). As

Justice Douglas further explained, “[T]he proscription of cruel and unusual punishments ‘is

not fastened to the obsolete but may acquire meaning as public opinion becomes enlightened

by a humane justice.” ld. at 242-43 {quoting from Weems v. United States, 217 U.S. 349, 378
(1909)). The court’s constitutional decisions should be informed by “contemporary values
concerning the infliction of a challenged sanction.” Greggv. Georgia, 428 U.S. 153, 173
(1976). Obviously, “contemporary values” change over time.

Third, the death penalty must not be imposed in an arbitrary and capricious manner.

Justices Stewart and White issued the decisive opinions in Furman that represent the Court’s



holding - the common denominator among the concurring opinions constituting the
majority.' Justice Stewart explained it this way:

[T]he death sentences now before us are the product of a legal system that brings
them, I believe, within the very core of the Eighth Amendment’s guarantee against
cruel and unusual punishments, a guarantee applicable against the States through the
Fourteenth Amendment. In the first place, it is clear that these sentences are “cruel”
in the sense that they excessively go beyond, not in degree but in kind, the
punishments that the state legislatures have determined to be necessarv. In the
second place, it is equaily clear that these sentences are “unusual” in the sense that
the penalty of death is infrequently imposed for murder, and that its imposition for
rape is extraordinarily rare. But I do not rest my conclusion upon these two
propositions alone. These death sentences are cruel and unusual in the same way that

being struck by lightning is cruel and unusual. For, of all the people convicted of

rapes and murders in 1967 and 1968, many just as reprehensible as these, the

petitioners are among a capriciously selected random handful upon whom the

sentence of death has in fact been imposed. My concurring Brothers have

demonstrated that, if any basis can be discerned for the selection of these few to be
sentenced to die, it is the constitutionally impermissible basis of race. But racial
discrimination has not been proved, and I put it to one side. I simply conclude that
the Eighth and Fourteenth Amendments cannot tolerate the infliction of a sentence of
death under legal systems that permit this unique penalty to be so wantonly and so

freakishly imposed.

408 U.S. at 309-10. (internal citations omitted; emphasis added).

And Justice White explained:

I begin with what I consider a near truism: that the death penalty could so seldom be
imposed that it would cease to be a credible deterrent or measurably to contribute to
any other end of punishment in the criminal justice system. It is perhaps true that no
matter how infrequently those convicted of rape or murder are executed, the penalty
so imposed is not disproportionate to the crime and those executed may deserve
exactly what they received. It would also be clear that executed defendants are finally
and completely incapacitated from again committing rape or murder or any other
crime. But when imposition of the penalty reaches a certain degree of
infrequency, it would be very doubtful that any existing general need for retribution
would be measurably satisfied. Nor could it be said with confidence that society’s
need for specific deterrence justifies death for so few when for so many in like
circumstances life imprisonment or shorter prison terms are judged sufficient, or that

! Justices Brennan and Marshall opined that the death penalty is per se unconstitutional.
Justice Douglas’s position on the per se issue was unclear, but he found that the death penalty
sentencing schemes at issue were unconstitutional.

8



community values are measurably reinforced by authorizing a penalty so rarely
invoked.

[Clommon sense and experience tell us that seldom-enforced laws become ineffective
measures for controlling human conduct and that the death penalty, unless imposed
with sufficient frequency, will make little contribution to deterring those crimes for
which it may be exacted.

Id. at 311-12 (emphasic added).

It is also my judgment that this point has been reached with respect to capital
punishment as it is presently administered under the statutes involved in these

cases.... | cannot avoid the conclusion that as the statutes before us are now

administered, the penalty is so infrequently imposed that the threat of execution is

too attenuated to be of substantial service to criminal justice.

Id. at 312-13 (emphasis added).
Furman makes at least three more specific points concerning a proper Eighth
Amendment analysis in the death penalty context:

(i) Courts must view how the entire sentencing system operates - i.e, how the
few are selected to be executed from the many murderers who are not - and not just
focus on the particular case under review. As the Supreme Court explained, we must
“look([] to the sentencing system as a whole (as the Court did in Furman ), Greggv.
Georgia, 428 U.S. 153, 200 (1976) (emphasis added): a constitutional violation is
established if a defendant demonstrates a “pattern of arbitrary and capricious
sentencing.” Id. at 195 n. 46 (joint opinion of Stewart, Powell, and Stevens, J].).

(ii) The application of the death penalty system, as well as evolving standards
of decency, will change over time and eventually can reach a point where the system
is operating in an unconstitutional manner.

(iii) An essential factor to consider in the Eighth Amendment analysis is the

frequency with which the death penalty is carried out.
9



When we analyze the Eighth Amendment issue in this way, by viewing the sentencing
system as a whole and ascertaining the frequency with which the death penalty is carried
out, it is necessary to look at statistics over time. After all, frequency is a statistical concept.
A similar need to analyze statistics, particularly statistical trends, applies when assessing
evolving standards of decency.

And, indeed, that is exactly what the majority did in Furman. Each of the concurring

opinions in Furman relied upon various forms of statistical evidence that purported to

demonstrate patterns of inconsistent or otherwise arbitrary sentencing. Furman, 408 U.S. at

249-52 (Douglas, J., concurring); Id. at 291-95 (Brennan, J., concurring); id. at 309-10
(Stewart, ., concurring); id. at 313 (White, ], concurring); id. at 364-66 (Marshall, J.,
concurring). Evidence of such inconsistent results, of sentencing decisions that could not be
explained on the basis of individual culpability, indicated that the system operated
arbitrarily and therefore violated the Eighth Amendment,

When Furman was decided, the death penalty statutes under review, and virtually all
then-existing death penalty statutes, were “discretionary.” Under those sentencing schemes,
if the jury decided that the defendant was guilty of a capital offense, then either the jury or
judge would decide whether the defendant would be sentenced to life or death. The
sentencing decision was completely discretionary, with no narrowing or guidance if the

defendant was found guilty. Furman held that under those kinds of discretionary sentencing

schemes the death penalty was being so irrationally imposed that any particular death
sentence could be presumed arbitrary and excessive. This problem arose in large measure
from the infrequency of the death penalty’s application and the irrational way in which so

few defendants were selected for death.

10



In response to Furman, various states enacted two different kinds of capital
sentencing schemes, which the Court reviewed in 1976. The two leading decisions were

Woodson v. North Carolina, 428 U.S. 280 (1976), and Gregg v. Georgia, 428 U.S. 153 (1976).

In Woodson, the Court looked at a mandatory sentencing scheme - if the defendant

was found guilty of the capital crime, then there would be no discretion in the sentencing
decision because a death sentence would be mandated. Presumably, by making the death

sentence mandatory, the problem with unfettered discretion discussed in Furman would be

eliminated. The Court, however, found that such a mandatory scheme violates the Eighth
Amendment on three independent grounds. Most significantly for our purposes, the Court
determined that North Carolina’s mandatory death sentence statue “fail[ed] to provide a

constitutionally tolerable response to Furman'’s rejection of unbridled jury discretion in the

imposition of capital sentences. ... [W]hen one considers the long and consistent American

experience with the death penalty in first-degree murder cases, it becomes evident that

mandatory statutes enacted in response to Furman have simply papered over the problem of
unguided and unchecked jury discretion.” 423 U.S. at 302. (Again, the Court looked at the
historical record.) The mandatory statute merely shifted discretion away from the
sentencing decision to the guilty/not-guilty decision which, historically, had involved an

excessive degree of discretion - and therefore arbitrariness - in capital cases. The Court

emphasized that mandatory sentencing schemes “do[] not fulfill Furman'’s basic requirement
by replacing arbitrary and wanton jury discretion with objective standards to guide,
regularize, and make rationally reviewable the process for imposing a sentence of death.” Id.

at 303 (emphasis added).

11



In Gregg, the Court upheld a “guided discretion” sentencing scheme. This type of
scheme was designed to address Furman'’s concern with arbitrariness by: (i} bifurcating
capital trials in order to treat the sentencing decision separately from the guilty/not-guilty
decision; (ii} narrowing the class of death-eligible defendants by requiring the prosecution to
prove aggravating circumstances, thereby narrowing the range of discretion that could be
exercised; (iii) allowing the defendant to present mitigating evidence, to .en‘surt;: ;hatvthe
sentencing decision is individualized, another constitutional requirement; (iv) guiding the
jury’'s exercise of discretion within that narrowed range by instructing the jury on the proper
consideration of aggravating and mitigating circumstances; and (v) ensuring adequate
judicial review of the sentencing decision as a check against possible arbitrary and
capricious decisions. The Court explained the fundamental principle of Furman, that “where
discretion is afforded a sentencing body on a matter so grave as the determination of
whether a human life should be taken or spared, that discretion must be suitably directed
and limited so as to minimize the risk of wholly arbitrary and capricious action.” 428 U.S. at
189.

When Gregg was decided, states had no prior experience with “guided discretion”
capital sentencing. Whether such a scheme would "fulfill Furman'’s basic requirement” of
removing arbitrariness and capriciousness from the system, and whether it would comply
with our evolving standards of decency, could only be determined over time. Essentially,
Gregg’s discretionary sentencing statute was an experiment, never previously attempted or

tested.

In 1977, Tennessee responded to Furman, Woodson, and Gregg by enacting its

version of a guided discretion capital sentencing scheme. See T.C.A. sections 39-13-204 and

12



206. Tennessee’s scheme was closely patterned after the Georgia scheme upheld in Gregg.
Whereas the General Assembly subsequently amended Tennessee’s statute a number of
times, its basic structure remains.’

1.

It now has become clear, from Mr. Miller’s examination of Tennessee’s first-degree
murder cases that have accumulatéd over the past 39 years, that Tennessee’s capital
sentencing scheme fails to fulfill Furman’s basic requirement. Capital sentencing in
Tennessee is not “regularized” or “rationalized.” The statistics and experience show that at
least eleven (11) factors contribute to and demonstrate unconstitutional capriciousness in

the system:

(1) Infrequency

As pointed out above, frequency of application is the single most important factor in
assessing the constitutionality of the death penalty. It sets the foundation for analysis of the
system. Since July 1, 1977, there have been at least 2,095 Tennessee cases” resulting in first-

degree murder convictions. A total of 193 defendants have been sentenced to death. Of

% The most important amendments broadened the class of death-eligible defendants by
adding numerous aggravating circumstances. This broadening of the class of death-eligible
defendants correspondingly broadened the range of discretion for the prosecutor in deciding
whether to seek death, and for the jury in making the sentencing decision at trial, which in
turn increased the potential for arbitrariness. It is therefore significant that over the past ten
to twenty years, Tennessee has experienced a sharp decline in new death sentences,
notwithstanding the availability of death as a sentencing option in an increasing class of
cases. This is an indicator of Tennessee’s evolving standard of decency.

* No Rule 12 reports were filed in more than 30% of first-degree cases. This has made the
search for all first-degree murder cases difficult. While Mr. Miller has accounted for all death
penalty cases and all cases for which Rule 12 reports have been filed, he is continuing his
search for cases with no Rule 12 reports. He inevitably will find more of those cases, which
will further skew the statistics towards a greater number of total cases and a
correspondingly lower death penalty frequency rate.

13



those, 89 defendants’ death sentences have been sustained so far, and 104 have been vacated
or reversed. Accordingly, over the span of the past 39 years only approximately 4.2% of
convicted first-degree murderers have received sustained death sentences - and most of
those cases are still under review.

Since 2000, the death penalty rate is substantially lower. Over the past 16 years,
there have been 974 first degree murder convictions, and onlj 21 of those defendants
received death sustained death sentences, most of which are still under review. The death
penaity rate since 2000 has dropped to 2.2%, roughly half of the rate for the entire period
since 1977.

The frequency of actual executions is much lower. Tennessee has executed only six
condemned inmates since 1977 - just 0.3% of the defendants convicted of first-degree
murder over the past 39 years have been executed. Even if Tennessee were to hurriedly
execute the dozen or so death row inmates who have completed their three tiers of review
(see Tenn. S, Ct. R. 13), the percentage of executed defendants as compared to all first-degree
murder cases would remain infinitesimally smail.

These frequency rates compare to the situation at the time of Furman, when Justice
Stewart pointed out that the application of the death penalty then was “cruel and unusual in
the same way that being struck by lightning is cruel and unusual.” 408 U.S. at 310. The same
can be said today.

At this level of infrequency, it is impossible to conceive how Tennessee’s death
penalty system is serving any legitimate penological purpose. No reasonable scholar could

maintain that there is any deterrence value to the death penalty when it is imposed with
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such infrequency.’ And there is minimal retributive value when the overwhelming
percentage of cases end up with Life or LWOP.® Any residual deterrent or retributive value
in Tennessee’s sentencing system is further diluted to the point of non-existence by the other
factors of arbitrariness listed below.

(2) Errorrates

Of the 193 Tennessee defendants who received death sentences since 1977, only 89
defendants have had their sentences sustained so far, and most of their cases are still under
review. Convictions or death sentences have been reversed or vacated in 104 cases. This
amounts to a reversal rate of 54%.

If 54% of General Motors automobiles over the past 39 years had to be recalled
because of manufacturing defects, consumers would be outraged, the government would be

involved, and the company certainly would go out of business. One of the fundamental

* Although a small minority of studies have purported to document a deterrent effect, none
have documented such an effect in a state like Tennessee where the vast majority of killers
get Life or LWOP sentences, and where those who do receive death sentences long survive
their sentencing date, usually until they die of natural causes, and are rarely executed. In
fact, “the majority of social science research on the issue concludes that the death penalty has
no effect on the homicide rate.” D. Beschle, “Why Do People Support Capital Punishment?
The Death Penalty as Community Ritual,” 33 Conn. L.Rev. 765, 768 (2001).

® Moreover, the federal courts have recognized that, as society has evolved and matured, the
erstwhile importance of retribution as a goal of and justification for criminal sanctions has
waned. Over time, “our society has moved away from public and painful retribution toward
ever more humane forms of punishment.” Raze v. Rees, 128 5.Ct. 1520, 1548, 80 (2008)
(Stevens, ., concurring in the judgment). In addition, the United States Supreme Court has
cautioned that, of the valid justifications for punishment, “retribution ... most often can
contradict the law’s own ends. This is of particular concern ... in capital cases. When the law
punishes by death, it risks its own sudden descent into brutality, transgressing the
constitutional commitment to decency and restraint.” Kennedy v. Louisiana, 128 S.Ct. 2641,
2650 (2008). Accordingly, “[r]etribution is no longer the dominant objective of the criminal
law,” Williams v. New York, 337 U.S. 241, 248 (1949).
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principles under the Eighth Amendment is that our death penalty system must be reliable.
With a 54% reversal rate, reliability is lacking.

The existence of error in capital cases and the prospect of reversal is a random factor
that introduces a substantial element of arbitrariness into the system.

(3) Geographic disparity

Death sentehces are not evenly distributed throﬁghout the state. Whetheritis é .
function of political environment, racial tensions, the attitude of prosecutors, the availability
of resources, the competency of defense counsel, or the characteristics of typical juries, some
counties have zealously pursued the death penalty in the past, while others have avoided it
altogether. Death sentences have been imposed in only about one-half the counties in
Tennessee - in 48 out of 95 counties.

Shelby County stands at one end of the spectrum. Since 1977, it has accounted for
37% of all sustained death sentences.

Lincoln County is one of the many counties that stand at the other end of the
spectrum. In Lincoln County over the past 39 years, there have been ten first-degree murder
cases involving eleven defendants and 22 victims (an average of 2.2 victims per case). No
death sentences were imposed, even in two mass murder cases. For example, in the recent

case of State v. Moss, No. 2013-CR-63 (Tenn. Crim. App., Sep. 21, 2016), the defendant and

his co-defendant were convicted of six counts of first-degree premeditated murder. The
victims included a sixteen-month-old child and an unborn child along with four young aduits.
The defendants received consecutive life sentences, not death. According to the Rule 12

reports, in another Lincoln County case, State v. Jacob Shaffer, on July 22, 2011, the
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defendant was convicted of five counts of first-degree murder and was sentenced to LWOP,
not death.

Indeed, in the entire Middle Grand Division, over the past 25 years, since January 1,
1992, only six defendants received sustained death sentences - a rate of only one case every
four years, on average over that entire period, and no cases since February 2001. How can
we sustain this kind of system?

The statistics from recent years show increasing geographic disparity. Over the past
ten years (from July 1, 2006 to June 30, 2016), juries have imposed death sentences in

fourteen cases from a total of seven counties, as follows:

County Number of Death Sentences Populatio ®
Chester 1 17,471
Knox 1 451,324
Madison 1 97,610
Shelby 8 938,069
Sullivan 1 156,791
Tipton 1 61,870
Washington 1 126,302
Totals 14 1,849,437

The population of the entire state is 6,600,299, Accordingly, over the past ten years, death
sentences have been imposed in only 7.4% of Tennessee’s counties representing only 28% of
the state’s total population. As just pointed out, there have been no new death sentences in
the Middle Grand Division of the State during the past fifteen years. Importantly, Shelby
County accounts for 57% of all death sentences over the past ten years.

There is a statistically significant disparity between the geographic distribution of

first-degree murder cases, on the one hand, and the geographic distribution of capital cases,

¢ These population figures are from the U.S. Census Bureau's estimates for 7/1/15. See
WWW.CENnsus.gov.
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on the other. Mere geographic location of a case makes a difference, contributing yet another
element of arbitrariness to the system.

(4) Comparative disproportionality

How do we select the few most egregiously culpable defendants for execution from
the many other defendants who receive Life or LWOP sentences? The Eighth Amendment
requires comparative proporgionality, but that i.s. not what Tennessee’s. sentencing scheme
produces. Are we imposing death sentences only on the “worst of the worst”?

Itis beyond the scope of this brief to identify the many extremely egregious cases
resulting in Life or LWOP, and compare them to the many significantly less egregious cases
leading to death sentences or executions. But the statistics concerning one simple metric
make the point - number of victims. Mr. Miller has identified 251 defendants convicted of
multiple counts of first-degree murder since 1977. Of those, only 33 (or 13%) received
death sentences, whereas 216 (or 86%} received Life or LWOP (not counting the two
awaiting retrial or resentencing). Several in the Life/LWOP category were convicted of three

or more murders. (See, e.g., State v. Moss, supra, involving six murder victims.) Thus, from

these statistics, if a defendant deliberately killed two or more victims, he is seven times more
likely to be sentenced to Life or LWQP than death; and the sentence he receives most likely
will depend on extraneous factors such as the geographic location of the crime, the
prosecutor, quality of defense counsel, and the other factors itemized herein.

This comparative disproportionality demonstrates a lack of rationality and the
presence of arbitrariness in Tennessee's system. As pointed out above, evidence of such

inconsistent results, of sentencing decisions that cannot be explained on the basis of
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individual culpability, indicate that the system operates arbitrarily and therefore violates the

Eighth Amendment.

(5) Duration of cases and natural death

To the consternation of many, capital cases take years to work through the three tiers
of review - from trial and direct appeal through post-conviction and federal habeas - and
further litigation beyond that. Among the 60 inmates cﬁrren.ﬂy on death row uﬁder sentence
of death, the average length of time they have lived on death row is more than 20 years. Of
the six whom Tennessee has executed, one had been on death row for close to 29 years, and
their average length of time on death row was 20 years. (This includes Dary! Holton who
had been on death row only 8 years when he was executed, because he waived his post-
conviction proceedings.] We now have several death row inmates who have lived on death
row for close to 30 years or longer.

The length of time inmates serve on death row facing possible execution further
diminishes any arguable penological interest in capital punishment to the point of
nothingness. With the passage of time, the force of deterrence disappears, and the meaning
of retribution is lost.

Moreover, to date 22 condemned inmates have died of natural causes on death row.
This means that, so far at least, an inmate with a sustained death sentence is almost four
times more likely to die of natural causes than from an execution. Even if Tennessee
hurriedly executes the dozen or so condemned inmates who have completed their “three
tiers” of review, see T. S. Ct. R. 12, the number of natural deaths will continue to substantially
exceed deaths by execution, and with the aging death row population natural deaths will

continue to occur. Given the way the system operates, a high percentage of natural deaths is
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an actuarial fact affecting the carrying out of the death penalty, which constitutes an
additional element of arbitrariness in the system. Also, if a death sentenced inmate is four
times more likely to die of natural causes than execution, then death sentences lose any

possible deterrent or retributive effect.

(6) Quality of defense representation

Mr. Miller points to 45 defendants whose death sentences or convictions have been
vacated by state or federal courts on grounds of ineffective assistance of counsel. In other
words, courts have found that 23% of the Tennessee defendants sentenced to death were
deprived of their constitutional right to legal representation. This is an astounding figure,
especially given the difficulty in proving both the “deficiency” and “prejudice” prongs under
the Strickland standard. These are findings of legal malpractice. If a law firm were found to
have committed malpractice 23% of their clients over the past 39 years, the firm would incur
substantial liability and dissolve. How can we tolerate a capital punishment system that
yields these results?

There are good reasons for deficient defense representation in capital cases. Capital
cases are unique in many respects, including mitigation investigation, use of experts, jury
selection, and the sentencing phase trial. Handling a death case is all-consuming, requiring
extraordinary hours and nerves. It is difficult for a private attorney to build and maintain a
successful law practice while effectively defending a capital case at billing rates that do not
cover overhead. See Tenn. S. Ct. R. 13 (setting maximum billing rates for appointed counsel).
Most public defender offices have excessive caseloads without having to take on capital
cases. For these and other reasons, capital defense litigation is a surpassingly difficult, highly

specialized field of law, requiring extensive training and experience and the right frame of
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mind ~ as well as sufficient time and resources. In Tennessee, especiaily with the sharp
decline in the frequency of capital cases, few attorneys have acquired any meaningful
experience in actually trying capital cases through the sentencing phase, and the training is
sparse. Moreover, given the constraints on compensation and funds for expert services
under Tenn. Sup. Ct. R. 13, Tennessee offers inadequate resources to properly defend a
capital case, or to attract the better lawyers to the field. |

On the other hand, some highly effective attorneys, willing to suffer the harsh
economics of capital cases, do handle these kinds of cases, often with great success and at
great personal sacrifice. But there are not enough of these kinds of lawyers to go around.

The quality of defense representation can make a difference in the outcome of a case.
A defendant’s life should not turn on his luck of the draw in the lawyer he obtains, but we
know that it does - yet another source of arbitrariness in the system.

(7) Prosecutorial discretion and misconduct

Prosecutorial misconduct is a thorn in the flesh of the death penalty system. We have
located at least seven capital cases in which either convictions or death sentences were set

aside because of prosecutorial misconduct.” Presumably capital cases are handled by the

7 See State v. Buck, 670 S.W.2d 600 (Tenn. 1984) (improper closing argument and Brady
violation); State v. Smith, 755 S.W.2d 757 (Tenn. 1988) (improper closing argument); State v.
Bigbee, 885 S.W.2d 797 (Tenn. 1994) (improper closing argument); Johnson v. State, 38
S.W.3d (Tenn. 2001) (Brady violation); Bates v. Bell, 402 F.3d 635 (6™ Cir. 2005) (improper
closing argument); House v. Bell, 2007 WL 4568444 (E.D. Tenn. 2007) (Brady violation};
Christopher A. Davis v. State, Davidson County No. 96-B-866 (April 6, 2010) (Brady
violation); Gdongalay Berry v. State, Davidson County No. 96-B-866 (April 6, 2010)(Brady
violation). There are other cases of Brady violations, including Mr. Abdur’'Rahman’s, which
did not serve as grounds for reversal. See, e.g., Abdur'Rahman v. Bell, 999 F.Supp. 1073,
1088-1090 (1998) (Brady violations found not material, sentence vacated on IAC grounds,
reversed by the 6% Cir.}; Rimmer v. State, Shelby Co. 98-010134, 97-02817, 98-01003 {Oct.
12, 2012} (while the prosecution suppressed evidence, the conviction was vacated on IAC

grounds).
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most experienced and qualified prosecutors, so there is no excuse for this level of judicially
found misconduct. And we can reasonably assume that undetected misconduct, potentially
affecting case outcomes, has occurred in other cases. Suppressed Brady material is not
always discovered. Although inexcusable, some degree of misconduct is understandable,
because prosecutors are elected officials, and capital cases are fraught with emotion and
often closely followed by the press. These kinds of circumstances can lead to excessive zeal.

Beyond the problem of misconduct, prosecutors vary in their attitude towards the
death penalty. Some strongly pursue it, while others avoid it. In more sparsely populated
districts, the costs and burdens of prosecuting a capital case may be prohibitive. In other
districts (such as Shelby County), the political environment and other factors may encourage
the aggressive pursuit of the death penalty.®

The varying ways that prosecutorial discretion is exercised, and the occurrence of
prosecutorial misconduct in some cases, are important additional factors contributing to
arbitrariness.

(8) Inaccuracy

Aside from the total of 104 defendants whose death sentences have been set aside,
three condemned inmates have been released from prison because they were exanerated by

evidence of actual evidence. A fourth was released after his death sentence was vacated and

® Although we have not collected the data on this issue, it is well known among the defense
bar that in Shelby County, in a significant percentage of capital trials juries do not return
verdicts of first-degree murder, suggesting a tendency on the part of the prosecution to over-
charge. In Davidson County, by contrast, in capital trials juries always return guilty verdicts
for first-degree murder, although they also are known occasionally (especially in recent
years) to return Life or LWOP sentences. See discussion of Davidson County, below.
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aretrial was ordered in a coram nobis proceeding, on the strength of evidence of innocence.
How many other death row inmates are actually innocent? We don't know.’

The lack of reliability of a capital sentencing scheme is an independent reason for
declaring it unconstitutional under due process and Eighth Amendment principles. Butit
also infuses another arbitrary factor in the process by which the random few are selected for

execution.

(9) Race

Implicit racial bias exists in our criminal justice system, and this bias inevitably
infects the capital punishment system. In 1997 the Tennessee Supreme Court’s Commission
on Racial and Ethnic Fairness issued its Final Report at the conclusion of its two-year review
of the State’s judicial system.'® Among other things, the Commission concluded that while no
“explicit manifestations of racial bias abound [in the Tennessee judicial system] ...,
institutionalized bias is relentlessly at work.”*! While our society continually attempts to
eradicate the effects of implicit bias from our institutions, there is no indication that it has
been eliminated from our capital sentencing system.

In March 2007, the American Bar Association published Evaluating Fairness and

Accuracy in State Death Penalty Systems: An Analysis of Tennessee’s Death Penalty Laws,

? As set forth in Mr. Miller's affidavit, Michael Lee McCormick was acquitted in his retrial,
Paul Gregory House was released when his charges were dropped on the strength of his
newly discovered evidence of actual innocence, and Gussie Willis Vann’s charges were also
dropped because of evidence of actual innocence. Ndume Olatushani was the person who
was released upon entering an Alford plea.

¥ Final Report of the Tennessee Commission on Racial and Ethnic Fairness to the Supreme

Court of Tennessee (1997).

11d, at 5.
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Procedures, and Practices.”” As part of that study, the ABA commissioned a study of “Race
and Death Sentencing in Tennessee, 1981-2000."" The study concluded that “white-on-
white homicides are more likely than black-on-black homicides to result in a death sentence,
even after the level of homicide aggravation is statistically controlled.”**

The recent trend regarding race is disturbing. Over the past ten years, from July 1,
2006 to June 30, 2016, there have been fourteen trials resulting in death sentences. In ten of
those cases {71%), the defendants were African-American. It appears that as the death
penalty becomes less frequently imposed, in an increasing percentage of cases it is imposed
on African-Americans.

Race certainly has an effect in capital cases, which is another source of unacceptable
arbitrariness.

(10) ]udicial disparity

While judgés are presumed to be objective and impartial, from our experience in
capital cases we know that different judges view these cases differently, and the disposition
of a judge can influence his or her decisions in capital cases. We can begin by looking at

deeply divided death penalty opinions issued by the Supreme Court on a yearly basis, from

'2 This report is published on the ABA website at
http://www.amerjcanbar.org/content/dam/aba/migrated /moratorium/assessmentproject
/tennessee/finalreport.authcheckdam.pdf (visited 9/22/16}. The members of the

Tennessee Death Penalty Assessment Team who contributed to and signed off on the study
were Professor Dwight L. Aarons (University of Tennessee College of Law), W.]. Michael Cody
(former Tennessee Attorney General), Kathryn Reed Edge (former President of the
Tennessee Bar Association]}, Jeffrey S. Henry (former director of the Public Defenders
Conference), Judge Gilbert S. Merritt (6™ Cir.}, Bradley A. MacLean {private attorney and
former member of the Office of the Post-Conviction Defender, and William T. Ramsey
(private attorney with the law firm Neal & Harwell).

Y Id,, Appendix 1.

%14, at Q.
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the nine opinions issued in Furman (1972) through the five opinions in Glossip v. Gross, 135

S.Ct. 2726 (2015), and in cases since then. For example, Justices Brennan and Marshall
categorically opposed the death penalty and always voted to vacate death sentences, while
Justice Scalia consistently voted to uphold death sentences. We see similarly opposing views
expressed on the United States Court of Appeals for the Sixth Circuit, where someone like
Judge Merritt regularly issues opinions tb vacate death sentences, and someone like Judge
Siler inevitably votes to uphold death sentences. These judges, persons of integrity and
intelligence, acting in good faith, and looking at the same cases involving the same legal
principles, often come to opposing conclusions about what the proper outcomes should be.
Among the defense bar, and probably within the Attorney General’s office, we know that in
many federal habeas cases, the judge or panel that we draw will likely determine the
outcome of the case.

Without pointing to members of the Tennessee judiciary, we also know that different
judges differently exercise their judgment in these kinds of cases.

And that is to be expected in the highly controversial and emotionally charged arena
of capital punishment. It is human nature. Everyone approaches these kinds of issues with
certain cognitive biases borne of differing world views."® Trial judges are elected officials. It
goes without saying that liberal judges tend to be somewhat more sympathetic to defense
arguments, and conservative judges tend to be somewhat more sympathetic to prosecution

arguments. This is not a criticism, for in our society diversity of viewpoint is a good thing.

'3 For interesting discussions of how different cognitive styles deal with controversial social
issues in different ways, see, e.g., Richard A. Posner, How Judges Think (Harvard University
Press) (2008); Adam Benforado & Jon Hanson, The Great Attributional Divide: How
Divergent Views of Human Behavior Are Shaping Legal Policy, 57 Emory L. Rev. 312 (2008);
and Dan M. Kahan & Donald Bramam, Cultural Cognition and Public Policy, 24 Yale Law &
Policy Rev. 147 (2006).
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But in death penalty cases, where divergent points of view are more likely to come to the
fore, and where arbitrariness is not to be tolerated, differences in judicial disposition
contribute to the capriciousness of the capital punishment system.

(11) Timing

The timing of a first-degree murder conviction is another arbitrary factor affecting the
odds that the death penalty would be imposed. A defendant convicted before the year 2000
was three times more likely to be sentenced to death than a defendant convicted after 2000,
and more than five times more likely than a defendant convicted any time during the past ten
years.

The numbers of cases in which death sentences were imposed {(both those that have
been sustained and those that that were subsequently reversed or vacated), in five-year

intervals as set forth in Mr. Miller’s Revised Affidavit, are as follows:

7/1/1977 - 6/30/1982 = 34 (6.8 per year)

7/1/1982 - 6/30/1987 =50 (10.0 per year)

7/1/1987 - 6/30/1992 = 45 (9.0 per year)

7/1/1992 - 6/30/1997 = 26 (5.2 per year)

7/1/1997 - 6/30/2002 = 37 (7.4 per year)
7/1/2007 - 6/30/2012 =9 (1.8 per year)

7/1/2012 - 6/30/2016 = 3 (0.75 per year) (4 year interval)

The trend is clear. During the ten-year period from July 1982 through June 1992,
death sentences were being imposed at the rate of 9.5 cases per year, whereas over the past
nine years death sentences have been imposed at the rate of only 1.3 cases per year. The
sharp downward trend continued to accelerate over the past four years du ring which we
saw only three new death sentences (all from Shelby County, all African-American). The

increasing rarity of death sentences reflects our evolving standard of decency away from
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capital punishment. It also demonstrates that the timing of a case, along with its location, is

another capricious factor in our capital sentencing system,

IV.
Davidson County

In Davidson County, the death penalty is an endangered species and may be extinct.
While the incidence of new death sentences in Davidson County was already declining, on
October 18, 2001, the Office of the District Attorney General for the 20™ Judicial District
issued its Death Penalty Guidelines (copy attached). Since that date fifteen years ago, there
has not been a single new death sentence in Davidson County. The last time a jury returned
a death sentence in Davidson County was February 16, 2001, in the case of Robert Leach who
died of natural causes while on death row, before his collateral review proceedings were
completed. Since the beginning of 2000, there have been 178 Davidson County defendants
convicted of first-degree murder, but only one (Robert Leach) received a death sentence.

Since the Guidelines were published, at least 24 Davidson County defendants have
been convicted of multiple first-degree murders (i.e, murders with two or more victims), and
three of those were murders with three victims.. All 24 of the multi-murder defendants
received Life or LWOP sentences.

We are aware of two post-Guidelines cases that went to trial in which the Davidson
County District Attorney sought the death penalty. Both cases involved rape. In each case, a
Davidson County jury found the defendant guilty but returned a Life or LWOP sentence - not
death. See Melvin Crump v. State, No. M2006-022440CCA-R3-CD (Tenn. Crim. App. Mar. 18,

2009) (defendant convicted of first degree premeditated murder, first degree felony murder

'® The increasing rarity of new death sentences is signaled by, among other things, the
reduced staff of capital case attorneys.
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based upon the predicate crime of rape, first degree felony murder based upon the predicate
crime of larceny, and aggravated sexual battery; the jury returned a life sentence, not death);
Jlames Wayne Kimbrough v. State, No. M2003-00719-CCA-R3-CD (Tenn. Crim. App. Jan. 31,
2005) (defendant convicted of first degree premeditated murder, felony murder, and two
counts of spousal rape; jury returned a LWOP sentence, not death). Jury decisions of this
nature are strong indicators of contemporary standards of decency.

The bottom line is that in Davidson County, at least, the death penalty is contrary to
contemporary standards of decency. Moreover, under the Davidson County District
Attorney’s Guidelines, and given Davidson County’s history since their issuance in 2001, Mr.
Abdur’Rahman’s case does not qualify as a capital case. It is difficult for Mr. Abdur'Rahman
to understand why he may face execution simply because he was convicted in a different era.

V.
We are not alone in claiming that the historical record shows that a capital sentencing

system like Tennessee’s fails Furman. The death penalty has hung by a thin thread since it

was reinstated in Gregg. The vote to uphold the guided discretion scheme in Gregg was
seven-to-two. The majority included Justices Powell, Blackmun, and Stevens. However, after
years of observing the application of guided discretion sentencing schemes in the real world,
each of these Justices changed his mind. These three Justices, combined with the dissenting
Justices in Gregg," would have constituted a majority going the other way.

Justice Powell dissented in Furman, voting to uphold discretionary death penalty

statutes, and also authored the Court’s decision in McCleskey v. Kemp, 481 U.S. 279 (1987),

" The dissenting votes were cast by Justices Brennan and Marshall.
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which upheld Georgia’s death penalty against a challenge based upon demonstrated racial
bias. Shortly after his retirement, however, his biographer published the following colloquy:

In a conversation with the author [John C. Jeffries Jr.] in the summer of 1991,
Powell was asked if he would change his vote in any case:

“Yes, McCleskey v. Kemp."

“Do you mean you would now accept the argument from statistics?”
“No, I would vote the other way in any capital case.”

“In any capital case?”

“Yes.”

“Even in Furman v. Georgia?”

“Yes,  have come to think that capital punishment should be abolished.”

Capital punishment, Powell added, “serves no useful purpose.” The United
States was “unique among the industrialized nations of the West in
maintaining the death penalty,” and it was enforced so rarely that it could not
deter.

John C. Jeffries Jr., Justice Lewis F. Powell Jr.: A Biography, at 451-52 (Charles Scribner’s
Sons)(1994).

Justice Blackmun, who also dissented in Furman and voted to uphold discretionary

sentencing statutes, and voted with the majority in Gregg, first expressed his changed view in

Callins v. Collins, 510 U.S. 1141, 1143 (1994):

Twenty years have passed since this Court declared that the death penalty
must be imposed fairly, and with reasonable consistency, or not at al}, see
Furman v. Georgia, 408 U.S. 238 (1972), and, despite the effort of the States
and the Court to devise legal formulas and procedural rules to meet this
daunting challenge, the death penalty remains fraught with arbitrariness,
discrimination, caprice, and mistake.

Justice Stevens, who was relatively new to the Court when he joined the Gregg
majority, followed suit fourteen years later in Baze v. Rees, 128 S.Ct. 1520, 1549-51 (2008):

I'have relied on my own experience in reaching the conclusion that the

imposition of the death penalty represents “the pointless and needless

extinction of life with only marginal contributions to any discernible social or
public purposes. A penalty with such negligible returns to the State [is]
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patently excessive and cruel and unusual punishment violative of the Eighth
Amendment.” Furman, 408 U.S. at 312 (White, ., concurring).

And speaking of current Justices who were not on the Court when Gregg was decided,
Justices Breyer and Ginsburg recently looked at the historical record. In a careful analysis,
they explained why a system such as Tennessee’s no longer can be sustained. Glossip v.
Gross, supra. See discussion of Glassip in Mr, Abdur'Rahman’s Motign to Reopen. The
Glossip dissent is significant because it represents a shifting view and eloquently reflects on
the failed effort over forty years to apply guided discretion capital sentencing schemes that
were supposed to address the problem of arbitrariness. The historical record speaks to how
this kind of system simply has not been able to accomplish that goal.

CONCLUSION

“Furman mandates that where discretion is afforded a sentencing body on a matter so
grave as the determination of whether a human life should be taken or spared, that
discretion must be suitably directed and limited so as to minimize the risk of wholly
arbitrary and capricious action.” Gregg, 428 U.S. at 189. It is clear from the statistics and our
experience over the past 39 years, which demonstrate arbitrariness and capriciousness, that
Tennessee’s death penalty system “fails to provide a constitutionally tolerable response to
Furman'’s rejection of unbridled jury discretion in the imposition of capital sentences.”

Woodson, 428 U.S. at 302.

In the words of Justice Stewart, Mr. Abdur’'Rahman is “among a capriciously selected
random handful upon whom the sentence of death has in fact been imposed.” Furman, 408
U.S. at 310. In light of the historical record, which reflects the capriciously random way

death sentences are imposed in Tennessee, as well as our evolving standard of decency, our
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death penalty sentencing system as applied must be declared unconstitutional under
Furman.

In the alternative, in light of the statistics in Davidsen County, imposition of the death
penalty in Mr. Abdur'Rahman’s case is arbitrary and capricious and runs counter to the

evolving standard of decency that now prevails in Davidson County, and his death sentence

should therefore be vacated on that ground.

In locking at our experience with the death penalty over the past 39 years, we cannot

escape the conclusion that the system is nothing more than a lottery.

Respectfully submitted,
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OFFICE OF THE DISTRICT ATTORNEY GENERAL

20™ Judicial District

DEATH PENALTY GUIDELINES

INTRODUCTION:

He is to judge between the people and the goveriment; he is to be the safeguard of the one and
the advocate for the rights of the other; he ought not to suffer the innocent to be oppressed or
vexatiously harassed, anymore than those who deserve prosecution to escape; he is to pursue
guilt; he is to protect innocence . . . . Fout v. State, 4 Tenn. 98, 99 (1816)

Under Tennessee law, the District Attorney General is solely responsible for determining
which first degree murder cases are appropriate to seek the death penalty and which are not. The
decision to seek the death penalty is the most serious one 4 prosecutor must make. Once such a
decision has been made, it represents an enormous commitment of state resources and a
recognition that the case will be reviewed and scrutinized exhaustively. Because of the issues at
stake, it is imperative that the decision to seek the death pepalty be made impartiaily based upon
the applicable state statutes and case law and without regard to the defendant’s or victim’s Sex,
race, religion, ethnic background, national origin, sexual orientation or similar consideration. In
order to ensure that the decision to seek the death penalty is made properly and the prosecution
conducted fairly, this office has decided to implement written guidelines. These guidelines shall
apply to all cases that have yet to be tried in the 20™ Judicial District.

DEATH PENALTY DECISION PROCESS:

1. Every case that is indicted for first degree murder shall be reviewed by the
assistant"district attorney to whom it is assigned to determine whether any statutory aggravating
factors exist that would justify legally seeking the death penalty or life without parole. In those
first degree murder cases where no such aggravating factors exist, the assistant district
attorney shall fill out a First Degree Murder Evaluation Form; indicate that neither the death
penalty nor life without parole is legally possible; obtain the signature of their team leader; and
forward it to the District Attorney General for his signature.

Office of the District Attorney General — Death Penalty Guidelines Issued October 18, 2001.




2. In those first degree murder cases where one or more aggravating factors are
arguably present, the assistant district attorney assigned to the case shall fil! out a First Degree
Murder Evaluation Form; discuss the appropriate punishment with his or her team leader;
consult with the family of the victim; and meet with the District Attorney General to discuss the
case in detail.

3. If, after an initial review, the death penalty remains a possible sanction, the
District Attorney Genern! shall contact ecunsel for the defendant in writing :;nd notify him/her of
the intention to consider the case for possible death penalty application and give the attorney an
opportunity to supply in writing or provide in person any mitigating information that might be
relevant to the decision. ,

4. A final review of the case will not occur until counsel for the defendant has had
an opportunity to provide any mitigating information or to explore bona fide plea negotiations.

5. The District Attorney General shall personally review the case and consider any
mitigating information known to the office or provided_ by defense counsel. The District
Attorney General will discuss the case with the assistant district attorney assigned and the team
leader and make the ultimate decision.

6. Only after the District Attomey General has determined that the death penalty
shall be sought, may notice of such determination be provided to the court and to defense
counsel.

7. The decision to seek the death penalty shall be made as promptly as possible in
order to provide ample notice to the court and defense counsel to ensure adequate preparation
time for the defense, the appointment of additional counsel where appropriate, and the selection
of a trial date. o

8. Once notice has been provided of the state’s intention to seek the death penalty,
the case may not be settled upon a plea of guilty to a lesser crime or punishment without the
approval of the District Attorney General.

9. The Office of the District Attorney General will seek the death penalty only in
those cases where the evidence of guilt is substantial. The death penalty will not be sought in
cases where the evidence consists of the uncorroborated testimony of a single eyewitness or of a
cooperating codefendant or accomplice. Jail house informants may be used as corroborative

witnesses but in no event shall a death penalty case be based principally upon their testimony.

Office of the District Attorney General - Death Penalty Guidelines Issued October 18, 2001.




10. Only those defendants who actually committed the murder or who planned and/or
hired the murderer shall be eligible for death penalty consideration. Codefendants who were
present and aided or abetted in the murder shall only be subject to the death penalty in those
circumstances where the facts establish that they knowingly engaged in actions that carried a
grave risk of death and their conduct exhibited a reckless indifference to the value of human life.
11. Until the review process has been completed, no office member shall make any

public comment about whether a particular casc is appreprizte for the death iJenalty. An assistant
may comment that a particular case is legally eligible for death penalty consideration in the
future and may argue in apen court that the defendant be held without bond because he/she is
eligible for death penalty consideration.

12, The office shail keep statistical data on the age, sex and race of the defendants and
victims in all cases where notice for the death penalty was given.

THE DISCOVERY PROCESS:

L. In all cases where notice for the death penaity has been given, the office shall
provide counsel for the defendant an opportunity for open-file discovery. Counsel for the
defendant shall be required to initial every document in the file to indicate it has been reviewed.
Counsel for the defendant will be provided with copies of all written materials, and copies of
audio tapes and video tapes will continue to be provided under existing office policy. Pretrial
statements of witnesses snbject to disclosure during trial (Jercks material) may be reviewed
during the open-file discovery process at any time in the discretion of the assistant district
attorney. Copies of these statgments shall be given to defense counsel at the time the statements
are reviewed or at such time as fhe court directs but no later than at the conclusion of jury
selection. In addition, copies of all statements in possession of the state will be provided to
defense .counsel and filed with the court at the conclusion of jury selection. The District
Attorney’s Office reserves the right to make other arrangements for the disclosure of information
in the file when warranted for the safety of a witness or the public.

2. The office shall make written demand for all relevant information to be provided
by all law enforcement agencies, laboratories and other offices engaged in the investigative

process.

Office of the District Attorney General — Death Penalty Guidelines Issued October 18, 200).




3. The Office of the District Attomey General will arrange for counsel for the

defendant to review all physical evidence in the possession of any state or local agency.

4, The Office of the District Attorney General will request DNA testing for all items
of physical evidence where relevant to determining the defendant’s guilt or innocence.

5. The Office of the District Attorney General will not oppose the review and/or
retesting of any physical evidence by experts retained by the defemse provided adequate

safeguards are implemented to ensure the integrity of the process.

POST CONVICTION PROCEDURES:

L. A defendant who has been convicted and sentenced to death may review any and
all files in possession of the Office of the District Attorney General upon written request
notwithstanding provisions fo the contrary in Tennessee Code Annotated §40-30-209. Such files
will be made available to the defendant’s attorney or the defendant’s representative under the
terms and conditions applicable to all public records request's.

2. The defendant may choose to use the process outlined in this office’s Post

Conviction DNA Testing Procedure, issued this same date.

CONCLUSION:

The death penalty is a rarely employed sanction reserved for defendants who commit the
most egregious homicides. While this office is determined to seek the death penalty in
appropriate cases, it is equally resolute in its commitment to protect the rights of the accused.
These guidelines are intended to establish a professional benchmark and to assist in the exercise

of prosecutorial discretion.

Office of the District Attorney General — Death Penalty Guidelines Issued QOctober 18, 2001,




Attachment 15



IN THE CRIMINAL COURT FOR DAVIDSON COUNTY, TENNESSEE

STATE OF TENNESSEE, (habeas corpus)

Respondent.

DiVISION V
ABU ALl ABDUR’RAHMAN, ) FiLEn
Petitioner ) -
) No. 87-W-417 S
V. ) (capital case)
; (post-conviction) 7N
)

ORDER GRANTING “MOTION TO REOPEN POST-CONVICTION PETITION” IN
PART AND DENYING IN PART

l. Introduction

This matter is before this Court on Petitioner's June 24, 2016, motion to reopen
his petition for pos.t—conviction relief. Petitioner, Abu-Ali AbdurRahman, by and through
counsel, has filed this motion to reopen pursuant to Tenn. Code Ann. § 40-30-117(a)(1)

claiming he is entitled to relief petition based upon new rules of law as announced in (1)

the majority opinion in Foster v. Chatman, 578 U.S. ___, 136 8. Ct. 1737 (2016), (2)
Justice Breyer's dissent in Glossip v. Gross, 576 U.S. |, 135 8. Ct. 2726 (2015), and
(3) the majerity opinion in Obergefell v. Hodges, 576 U.S. __ |, 135 8. Ct. 2584 (2015).

After reviewing the motion and the relevant authorities and for the reasons stated within
this order, Petitioner's Motion to Reopen filed on June 24, 2016 and Petitioner's Writ of
Habeas Cdrpus filed on Septembér 23, 2016 is hereby DENIED as to the secohd and
third issues. However, this Court will hold an evidentiary hearing in order to make a

determination as to issue one, whether Petitioner is entitledto relief-under Foster v.

Chatman.



il. Evidentiary Hearing

This Court will hold an evidentiary hearing to determine whether Petitioner is
entitled to relief under Fosfer based -u-pon'-the'-prosecution’s discriminatory practices
during jury selection. Petitioner previously raised a challenge to the prosecution’s use of
peremptory strikes against African-American jurors on direct appeal.” However, |
Petitioner now raises this challenge again because -Petitioner has now obtained a copy
of the prosecution’s trial file which includes notes from the jury selection process.

This Court seeks to determine whether Foster created a new rule of law or
whether the “motivated in substantial part by discriminatory intent” test in Snyder v.
Louisiana announced this new rule at issue.? If Snyder controls, this Court must
determine whether Petitioner waived his claim by failing to file the motion to reopen for
eight years.

li. Procedural History®

Trial and Sentencing

A Davidson County Jury convicted Petitioner of premeditated and felony first
degree murder, assauit with intent to commit murder, and armed robbery. After the
guilty verdicts were returned, the jury sentenced Petitioner to death, finding three
aggravating circumstances. The Tennessee Supreme Court affirmed Petitioner's

convictions and sentence. See State v. Jones, 789 SW.2d 545 (Tenn. 1990), cert

denied, 498 U.S. 908 (1990).

Post-Conviction

Mr. Abu-Ali AbdurRahman subsequently filed a petition for post-conviction relief.

! See State v. Jones, 789 S.W. 2d 545 (Tenn. 1990).

2 Snyder v. Louisiana, 552 U.S. 472 (2008).
® The Hon. Walter Kurtz presided over the petitioner's {rial and both post-conviction proceedings.
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The post-conviction court denied the petition. The Court of Criminal Appeals affirmed
the judgment of the post-conviction court. The Supreme Court denied Petitioner’s writ of

certiorari. State v. Jones, 788 SMW. 2d-545 (Tenn: 1990); Jones v. Tennessee, 516 U.S.

1122 (1996).

Federal Habeas Corpus Proceedings

Mr. Abdur'Rahman-filed- a timely petition for writ of habeas corpus in the United
States District Court for the Middle District of Tennessee. The District Court denied relief
via on January 21, 1998. See AbdurRhman v. Befl, 990 F.Supp. 985 (M.D. Tenn.
1998).

in a subsequent petition for writ of habeas corpus in the United States District
Court for the Middle District of Tennessee, the District Court issued a writ vacating the
death sentence because of Petitioner's ineffective assistance of counsel during the
sentencing phase. See Abdur'Raham v. Belf, 999 F.Supp 1073 (M.D. Tenn. 1998). The
Sixth Circuit Court of Appeals then vacated the District Court’s. writ. See AbdurRahman
v. Bell, 226 F.3d 696, 715 (6th Cir. 2000).

Petitioner then filed a motion for relief from the District Court judgment denying
the writ of habeas corpus. After a series of appeals and remands, the Sixth Circuit Court
of Appeals remanded to the United States District Court for the Middle District of
Tennessee to decide on Mr. AbdurRaham’s petition for writ of habeas corpus. The
courts ultimately denied habeas corpus. See In re AbdurRahman, 382 F.3d 174 (6" Cir.
2004), cert. granted sub nom. Bell v. AbdurRahman, 545 U.S. _1151 (2005);
AhdurRaham v. Bell, 493 F.3d 738 (6" Cir. 2007); Rahman v. Bell, No. 3:96-0380, 2009
WL 211133 (M.D. Tenn. Jan. 26, 2009), affd, 649 F.3d 468 (6" Cir. 2011).

Petitioner then filed a Motion for Relief from Judgment in the United States

3



District Court for the Middle District of Tennessee. The District Court denied the motion,
which the Sixth Circuit Court of Appeals affirmed. Rahman v. Carpenter, No. 3:96-0380,
2013 WL 386507 1+(M.D. Tenn. dui. 25, :2013)-,---aff’d, 805 F.3d 710 (6" Cir. 2015).

IV. Applicable Law

The Tennessee Supreme Court has summarized the statutes governing motions

to reopen:

Under the provisions of the Post-Conviction Procedure Act, a petitioner
“must petition for post-conviction relief . . . within one (1) year of the final action of
the highest state appellate court to which an appeal is taken . . . . Tenn. Code
Ann. - § 40-30-202(a). Moreover, the Act “contemplates the filing of only one (1)
petition for post-conviction relief.” Tenn. Code Ann. §40-30-202(c). After a post-
conviction proceeding has been completed and relief has been denied, . . . a
petitioner may move to reopen only “under the limited circumstances set out in
40-30-217.” Id. These limited circumstances include the following:

(1) The claim in the motion is based upon a final ruling of
an appellate court establishing a constitutional right that was not
recognized as existing at the time of ftrial, if retrospective
application of that right is required. Such motion must be filed
within one (1) year of the ruling of the highest state appellate court
or the United States Supreme Court establishing a constitutional
right that was not recognized as existing at the time of trial; or.

(2) The claim in the motion is based upon new scientific
evidence establishing that the petitioner is actually innocent of the
offense or offenses for which the petitioner was convicted; or

(3) The claim in the motion seeks relief from a sentence
that was enhanced because of a previous conviction and such
conviction in the case in which the claim is asserted was not a
guilty plea with an agreed sentence, and the previous conviction:
has subsequently been held to be invalid, in which case the
motion must be filed within one (1) year of the finality of the ruling
holding the previous conviction to be invalid; and

(4) It appears that the facts un'derlying the claim, if true,
would establish by clear and convincing evidence that the
petitioner is entitled to have the conviction set aside or the

sentence reduced.

(Citing Tenn. Code Ann. § 40-30-217(a){1)}-(4)}(now Tenn. Code Ann. § 40-30-
117(a)(1)-(4)). The statute further states:



The statute of limitations shall not be tolled for any reason,
including any tolling or saving provision otherwise available at law
or equity. Time is of the essence of the right to file a petition for
post-conviction relief or motion to reopen established by this
chapter, and the one-year limitations period is an element of the

--right.to-file the action-and.is @ condition-upon its exercise. Except
as specifically provided in subsections (b) and (c) [of section 102],
the right to file a petition for post-conviction relief or a motion to
reopen under this chapter shall be extinguished upon the
expiration of the limitations period. Tenn. Code Ann. § 40-30-

102(a).

Harris v. State, 102 SW.3d 587, 590-91 (Tenn. 2003). Foster was decided May 23,

20186, Obergefell was decided June 26, 2015, and Glossip was decided June 29, 2015,

s0 Petitioner’'s motion is timely.

The post-conviction statutes further provide that

a new rule of constitutional criminal law is announced if the result is not dictated
by precedent existing at the time the petitioner's conviction became final and
application of the rule was susceptible to debate among reasonable minds. A
new rule of constitutional criminal law shall not be applied retroactively in a post-
conviction proceeding unless the new rule places primary, private individual
conduct beyond the power of the criminal faw-making authority to proscribe or
requires the observance of fairness safeguards that are implicit in the concept of

ordered liberty.
Tenn. Code Ann. § 40-30-122. Furthermore, as Petitioner asserts, the Unitéd Supreme

Court’s opinion in Montgomery v. Louisiana, 577 U.S.___, 136 S. Ct. 718, 729 (2016)
provides that “when a new substantive rule of constitutional law controls the outcome of
a case, the Constitution requires state collateral review courts to give retroactive effect
. to that rule.”

A motion to reopen “shall be denied unless the factual allegations, if true, meet

the requirements of [Tenn. Code Ann. § 40-30-117](a).” Tenn. Code Ann. § 40-30-

117(b) (emphasis added).



V. Analysis

Petitioner's Claims under Glossip v. Gross Dissent

in Glossipv. Gross, 135 8. Ct. 2726 (2015), the Supreme Court concluded
Oklahoma’s three-drug lethal injection protocol did not violate the Eighth Amendment's
protection against cruel and unusual punishment. Four justices wrote a dissent
addressing the-particular controversy at issue in Glossip (namely, the constitutionality of
Oklahoma’s lethal injection protocol), but in a separate dissent, joined by Justice
Ginsburg, Justice Breyer argued for a reexamination of whether the death penalty itself
should be held to be uhconstitutionai. See id. at 2755-80 (Breyer, J., dissenting). This

dissent forms the basis for one of Petitioner's issues in the current motion to reopen.

Specifically, Petitioner argues,

In Glossip v. Gross, 576 U.S. __, 135 &. Ct. 2726 (2015) (Breyer, J.,
dissenting), Justices Breyer and Ginsburg concluded that the death-penalty likely
constifutes a prohibited cruel and unusual punishment, which violates the Eighth
and Fourteenth Amendments (and in turn violates Article | §§ 8 & 16 of the
Tennessee Constitution). Abu-Ali Abdur'Rahman relies on all of the arguments
and evidence in Justice Breyer's dissent to support his argument that the death
sentence in his case is unconstitutional. Mr. AbdurRahman expressly
incorporates all of Justice Breyer's Glossip opinion as factual, legal, and
evidentiary support for his request for an evidentiary hearing and for post-
conviction relief given the unconstitutionality of the death penalty in this case.
See Glossip. 576 U.S. at ___, 135 &. Ct. at 2755-2780 (incorporated by

reference, and attached as Exhibit 3).

Mr. AbdurRahman’s death sentence is unconstitutional far of the reasons
that Justice Breyer explained: it is unreliable (Glossip, 576 U.S. at __, 135 &. Ct.
at 2756-2759 (Breyer, J., dissenting)); arbitrary, given its disproportionality (id.,
135 S. Ct. at 2759-2764); cruel in light of its excessive delays and its failure to
serve any legitimate penological objective (/d., 135 S. Ct. at 2764-2772); and
highly unusual or rare. /d., 135 S. Ct. at 2772-2776. This motion relies on every
specific point that Justice Breyer made on these issues, though Mr.
AbdurRahman will not recite them alf in detail. Although Justice Breyer's
conclusions are sufficient in and of themselves to entitie Mr. Abdur'Rahman to an
evidentiary hearing and vacation of his death senfence, in this motion Mr.
AbdurRahman delineates specifically how, in light of specific facts, Justice



Breyer's statemenis make the death penalty unconstitutional as applied to Mr.
AbdurRahman and in Tennessee, entitling him to relief.*

Initially, this Court concludes the Glossip dissent is not a “final ruling of an
appellate court” that-would. entifle -Petitioner-to relief. The final-ruling of the Supreme
Court in Glossip affirmed Oklahoma'’s lethal injection protocol. Justice Breyer's separate
dissenting opinion has no precedential value and cannot be considered “a new
substantive rule .of ‘censt-étutio-n-a-l-- law [which] @:ontrois the outcome bf a casel.]
Montgomery, 136 S. Ct. at 729 (describing a new substéntive rule of cohstitutional law
as one that controis the outcome of a case). In short, Petitioner's Glossip claim must be
denied because “the facts underlying the claim, if frue, would [not] establish by clear
and convincing evidence that the petitioner is entitled to have the conviction set aside or
the sentence reduced.” Tenn. Code Ann. § 40-30-117(a)(4). See aiso Edmund Zagorski
v. State, No. M2016-00557-CCA-R28-PD, slip op. at 2 (Tenn. Crim. App. May 4, 20186)
(order denying relief in appeal of motion fo reopen decision based upon Obergefell
opinion and Glossip dissent), perm. app. filed (Tenn. June 28, 2016).

This Court also notes Petitioner makes several arguments regarding what he
views as the unreliability of the death penalty generally and as applied in his case in
particular. Petitioner’s claims regarding the unreliability of his convictions and sentences
are, in large part, related to issues which either were or could have been litigated on
direct appeal or post~conv§ctioﬁ. A motion to reopen is not the proper means of raising
such claims. To the extent Petitioner asserts trial and post-conviction counsel may have

been deficient in failing to raise those claims identified in the current motion, such

* Motion to reopen at 24-25



claims are more appropriate for federal habeas claims under Martinez v. Ryan® and
related cases. The case-specific “unreliability” claims are, therefore, denied as not
cognizable for-relief-in-a-motion-to reopen.

Petitioner's general assertions concerning the death penélty in Tennessee being
aneliable, arbitrary, cruel, and highly unusual or rare are hardly new. Mindful of
evolving standards of -decency, the United States Supreme Court has concluded that
executing certain classes of personswsuéh as the intellectually disabled® and peréons
committing capital offenses as juveniles’—is unconstitutional. However, both the federal
and state supreme courts have repeatedly concluded the death penalty itself does not
violate the United States and Tennessee constitutions. See, e.g., Glossip v. Gross, 135
S. Ct. 2728 (2015) (majority opinion); and Keen v. Stafe, 398 S.W.3d 584, 600 n.7
{Tenn. 2012). Whatever the merits may or may not be of the concerns set forth in the
Glossip dissent, bindihg precedent, which is clearly contained in the majority opinion of
the same case, requires this Court to find Petitioner's claim here does not rely upon a
new substantive rule of constitutional law as reguired by the statute.

Petitioner's Claims under Obergefell v. Hodges

*In Martinez, the United States Supreme Court concluded that ineffective -assistance of trial counsel
claims will not be viewed as procedurally defaulted (i.e., waived) in a federal habeas corpus proceeding
“if, in the initial-review collateral proceeding, there was ne counsel or counsel in that proceeding was
ineffective.,” Martinez v. Ryan, 566 U.8. ___, 132 8. Ci. 1309, 1320 (2012). Tennessee’s courts have
concluded Martinez and its progeny do not create the right {o effective post-conviction counse! in this
state, see David Edward Niles v. State, No. M2014-00147-CCA-R3-PC (Tenn. Crim. App. Jure 1, 2015},
perm. app. denied, (Tern. Sept. 17, 2015), and cannot form the basis for reopening post-conviction
proceedings, see-Oscar T. Berry v. Stafe, No. M2013-01927-CCA-R3-PC {Tenn. -Crim. -App. June 26,
2014), no perm. app. filed, As stated above, the federal courts have rejected Petitioner's Martinez claims.

® See Atkins v. Virginia, 536 U.S. 304 (2002).

7 See Roper v. Simmons, 543 U.S. 551 (2005},



Petitioner also asserts he is entitled to relief under the United States Supreme
Court's opinion in Obergefell v. Hodges, 576 U.S. | 135 S._ Ct. 2584 (2015), which
concluded the ‘right to ‘marry-is 5 'fundamentai‘"right--under the Due Process and Equal
Protection Clauses of the Fourteenth Amendment and therefore is guaranteed to all
couples regardless of sex. Specifically, Petitioner argues the Obergefelf opinion “give[s]
full recognition to the rightto-life by recognizing that the states lack any power to deny
an individual his or her fundamental rights of personhood—{rights] which obviously
includes the right to life.”® This Court disagrees.

The government’s inability to deny any person his fundamental rights under the
state or federal constitution is hardly a novel concept. Petitioner's assertion the death
penalty denies him his fundamental right to life is also not a new claim. Numerous death
row inmates have raised the claim in Tennessee’s courts, and both the Tennessee

Supreme Court’ and the Court of Criminal Appeals’® have denied these claims.

® Motion to reopen at 18 (some alterations added).

® See State v. Mann, 959 S.W.2d 503, 536 (Tenn. 1987) (appendix); and Stafe v. Bush, 942 S.W.2d 488,
524 {Tenn. 1097) (appendix). See also State v. Freeland, 451 S.\W.3d 791, 825 (Tenn. 2014) {appendix):
State v. Sexton, 368 S.W.3d 371, 427 (Tenn. 2012) {(appendix); State v. Hester, 324 S.W.3d 1, 80 (Tenn.
2010); State v. Holton, 126 S.W.3d 845, 871-72 (Tenn. 2004) (appendix); and Nichols v. State, 90 S.W.3d

576, 604 (Tenn. 2002}

" See Cauthern v. State, 145 S.W.3d 571, 629 (Tenn. 2004). See also Robert Faulkner v. State, No.
W2012-00612-CCA-R3-PD (Tenn. Crim. App. Aug. 28, 2014); Akil Jahi a.k.a. Preston Carter v. State, No.
W2011-02669-CCA-R3-PD (Tenn. Crim. App. Mar. 13, 2014); David lvy v. State, No. W2010-01844-CCA-
R3-PD (Tenn. Crim. App. Dec. 21, 2012); Steven Ray Thacker v. State, No. W2010-01637-CCA-R3-PD
(Tenn. Crim. App. Mar. 23, 2012); Gerald Lee Powers v. State, No. W20058-01068-CCA-R3-PD (Tenn.
Crim. App. Feb. 22, 2012); John Michael Bane v. State, No. W2009-01653-CCA-R3-PD (Tenn. Crim.
App. July 21, 2011); Christa Gail Pike v. State, No. E2009-00016-CCA-R3-PD (Tenn. Crim, App. Apr. 25,
2011); Vincent Sims v. State, No. W2008-02823-CCA-R3-PD (Tenn. Crim. App. Jan. 28, 2011); Detrick
Cole v. State, No. W2008-02681-CCA-R3-PD (Tenn. Crim. App. Mar. 8, 2011); Perry Anthony Cribbs v.
State, No. W2006-01381-CCA-R3-PD (Tenn. Crim. App.-July 1, 2009); -Tyrone Chalmers v. State, No.
W2006-00424-CCA-R3-PD (Tenn. Crim. App. June 25, 2008); Anthony Darrell Hines v. State, No.
M2006-02447-CCA-R3-PC (Tenn. Crim. App. Jan. 29, 2008); James A. Dellinger v. State, No. E2005-
01485-CCA-R3-PD (Tenn, Crim. App. Aug. 28, 2007), affd jn part, rev'd in part on other grounds, 279
S.W.3d 282 (Tenn. 2009); William R. Stevens v. State, No. M2005-00096-CCA-R3-PD (Tenn. Crim. App.
Dec. 29, 2008); Farris Genner Morris, Jr., v. State, No. W2005-00426-CCA-R3-PD (Tenn. Crim. App. Oct,
10, 2008); David Keen v. State, No. W004-02159-CCA-R3-PD (Tenn. Crim. App. June 5, 2008); Kevin B.

]



Petitioner argues Obergefells conclusions regarding fundamental rights, human dignity,
and the prohibition against the diminishment of one’s personhocod apply in all
circumstances; not just the right tomarry. However, this Court is not aware of any state
or federal appellate opinion extendihg Obergefell to criminal law in general or capital
punishment in particular. The Obergefell opinion does not state explicitly that the
Supreme Court’s-holding applies to areas of the law beyond the right to marry.

In addition and as previously referred to above, the Court of Criminal Appeals
has already denied relief in a similar case. In October 2015, Edmund Zagorski,
convicted in Robertson County of two counts of first degree murder and sentenced to
death,’' filed a motion to reopen his post-conviction proceedings based upon the
Obergefell opinion and the Glossip dissent discussed above. The post-conviction court

denied the motion following a hearing, and on appeal the Court of Criminal Appeals

affirmed the trial court:

The Appellant argues that his post-conviction petition should be reopened
in light of the United States Supreme Court's ruling in Obergefell v. Hodges, 135
S. Ct. 2584 (2015), and Justice Breyer's dissenting opinion in Glossip v. Gross,
135 S. Ct. 2726 (2015). The Obergefell case held that "same-sex couples may
exercise the fundamental right to marry" and that "under the Due Process and
Equal Protection Clauses of the Fourteenth Amendment couples of the same-sex
may not be deprived of that right and liberty." Obergefell, 135 S. Ct. at 2604-05.
The Appellant argues that the death penalty, which has been imposed against
him, "denies his fundamental right to life, denies him inherent human dignity, and
unconstitutionally diminishes his personhood -— all of which are prohibited by
Obergefell" The death penalty, however, has not been ruled unconstitutional by
the United States Supreme Court or the Tennessee Supreme Court. Accordingly,
the trial court did not abuse its discretion in holding that Obergefell simply has no
bearing on the Appellant's case. Moreover, the Appellant's reliance upon a
dissenting opinion in Glossip offers him no avail. In order to succeed in reopening

Burns v. State, No. W2004-00914-CCA-R3-PD (Tenn. Crim. App. Dec. 21, 2005); Kennath Henderson v.
State, No. W003-01545-CCA-R3-PD (Tenn. Crim. App. June 28, 2005); Byron Lewis Black v. State, No.
01C01-9709-CR-00422 (Tenn. Crim. App. Apr. 8, 1999); State v. Ricky Thompson, No. 03C01-9406-CR-

00198 (Tenn. Crim. App. Jan. 24, 1996).

! See State v. Zagorski, 701 S.W.2d 808 (Tenn. 1985).
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a previously filed petition, the claim asserted must be "based upon a final ruling
of an appeliate court." § 40-3C-117(a)(1). The majority opinion in Glossip
concluded that the method of execution utilized by the State of Oklahoma does
not constitute cruel and unusual punishment under the Eighth Amendment. 135
S. Ct. at 2731. Accordingly, the trial court did not abuse its discretion in denying
relief {o -the Appellant -based -upon his reliance on Justice Breyer's dissent.
Finally, the Appellant's reliance on Montgomery v. Louisiana, 136 S. Ct. 718
(2C18), is misplaced. The Supreme Court held that "when a new substantive rule
of constitutional law controls the outcome of a case, the Constitution requires
state collateral review courls to give retroactive effect to'that rule.” Id. at 729, The
issue in Montgomery deait with juvenile offenders sentenced to life without the
possibility of parole. As the trial court correctly noted, however, "the death
penalty for the [Appeliant] has not been eliminated” in this case. Again, the death
penalty is currently a constitutionally acceptable form of punishment in this state

and country.

For these reasons, the trial court did not abuse its discretion in denying
the motion to reopen. The Appellant's application for permission to appeal is,

therefore, denied.
Edmund Zagorski v. State, No. M2016-00557-CCA-R28-PD, siip op. at 2 (Tenn. Crim.

App. May 4, 2016) (order denying relief in appeal of motion o reopen decision), perm.

app. filed (Tenn. June 28, 20186).

Under existing precedents, this Court must conclude that while Obergefell indeed
states a new rule of constitutional law related fo same-sex marriage, that new rule does
not alter the long-standing precedent under which the death penalty does not deny an
inmate his fundamental right to life. Obergefell does not entitle Petitioner to relief, and,

therefore, the motion to reopen should be denied as to this issue.

VYl. Conclusicn

An evidéntiary hearing is hereby ordered to make a determination as fo issue
one. For the reasons stated above, Mr. Abdur-Rahman’s motion to reopen his petition
for post-conviction relief is DENIED as to issues two and three. Petitioner is indigent, so

any costs associated with these proceedings are taxed to the State.

(TS SO ORDERED.
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Entered this the 7 day of Qctober, 2016.

IS -

MONTE ._WATKINS,Judge
Crimina! urt Division V

12



CERTIFICATE OF SERVICE

I hereby certify the foregoing has been served upon the following persons

by U.S. Mail on this, the 7™ day of October, 2016:

Deputy District Attorney General Roger Moore
Washington Square, Suite 500
- 222 - Second Avenue North

Nashville, TN 37201

Mr. Bradley A. MacLean
454 Mariner Point Drive
Clinton, Tennessee 37716

MMotce~—

Clerk / Deputy Clerk
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OFFICE OF THE DISTRICT ATTORNEY (GENERAL

Grenn R. Funk
District Attormey General

November 20, 2015

Director Jerry Estes

Tennessee District Attorneys General Conference
226 Capitol Boulevard, Suite 800

Nashwville, TN 37243-0890

Honorable Kim Helper
District Attorney General
P. O. Box 937

Franklin, TN 37065-0937

Honorable Mike Dunavant
District Attorney General
121 N. Main St.

Ripley, TN 38063

Dear Director Estes, President Helper and General Dunavant,

I know the Conference works very hard to provide the best training possible for
District Attormneys across the state. A tremendous amount of work goes into the planning,
preparation and execution of our annual conference. I appreciate all the hard work of
many people that went into this year’s event. The annual conference provided some
excellent training and great advice.

However, I need to address with leadership a real problem stemming from the
Voir Dire pane! discussion on Thursday, October 22. Rutherford County ADA John
Zimmerman was on the panel, and he made comments which were insulting to the 20"
Judicial District. More importantly, his presentation encouraged unethical and illegal
conduct.

The first of these inappropriate comments was when he said that as an ADA in
Nashville, he would strike jurors with a 37215 area code, an affluent part of town, if the
if the case involved people from “the inner city” because “in Nashville, rich people don’t
care about what happens in East Nashville,”

CRIMINAL IIVISION @ 20TH Junicial DISTRICT © DaviDson CoOUNTY

Washingron Square, Suite 500 ¢ 222 2nd Avenue North  Nashville, TN 37201-1649
Tel. 615 862-5500 » Fax 615 862-5399



While the racial implications in the previous comument were inferential, his next
statements were blatant advice to use race in jury selection. Specifically, Mr.
Zimmerman described prosecuting a conspiracy case with all Hispanic defendants. He
stated he wanted an all African-American jury, because “all Blacks hate Mexicans.”

During and after the conference, I received a number of complaints regarding Mr.
Zimmennan’s statements. I have attached three emails from Assistants in my office. As
a result of this incident, 1 held a staff meeting to specifically disavow Mr. Zimmerman’s
comments and to provide a CLE on Batson in order to reiterate to every member of my
office that race should never be used by a prosecutor as a consideration in jury selection.

I believe the Conference has a responsibility to all of the prosecutors in Tennessee
to provide correct instruction and advice. 1 believe the Conference should also
acknowledge when a mistake is made and incorrect information is provided by the
Conference’s chosen panel members. In this situation, I recommend that every District
address Mr. Zimimerman’s comments and provide correct training. As stated by my
ADAs in their emails, prosecutors today are under intense scrutiny. Mr. Zimmerman’s
comments, if not disavowed, leave the impression that they are endorsed by the
Conference.

Sincerely,

A2

Glenn R. Funk
District Attomey General

GRF/deh
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Funk, Glenn (D.A))

iy ot
From: ' Norman, Janice {D.A.)
Sent: Friday, November 13, 2015 3:31 PM
To: Funk, Glenn (D.A)
Cc: Moore, Roger (D.A)
Subject: Re: Voir Dire Panel Discussion
Glenn,

Thank you for correcting the misinformation from the panel discussion. The voir dire panel was coordinated purposefuily
as an open discussion and we were not asked to provide any information before the panel discussion. | would assume
that the Conference had no idea about General Zimmerman's comments before the panel session. However, | regret
that myself, the other panel members and/or the moderator did not specifically address the misinformation at the time
of the pane! discussion. Specifically, we should have stated the obvious that the advice to choose jurors based on their
race (i.e. Zimmerman stated that he wanted and obtained an all-black jury because the defendant was Mexican and
because he believed that all blacks hate Mexicans) was not only offensive, but also a direct viclation of Batson. We
should have clarified that we do not ever chaose to strike jurors OR keep jurors based on race and that doing eitherisa
violation of law. Personally, | do not want the impression of the Assistant District Attorneys in Tennessee to be that |
agreed with that advice to violate Batson or even appear that | am supporting someone else’s past violation of Batson. |
am glad that our office addressed this issue and corrected the misinformation that was stated in the Panel Discussion at
the conference, please let me know if | can do anything further to assist with this issue.

Jan

From: Moore, Roger (D.A.)

Sent: Tuesday, November 10, 2015 6:08 PM

To: Funk, Glenn {D.A.)

Cc: Norman, Janice (D.A.)

Subject: RE: Scanned from a Xerox multifunction device.pdf - Adobe Reader

The comments | was referrring to were ADA Zimmerman's remarks that jury sefection could {and apparently shouid} be
conducted based on racial motivations/stereotyping. By that!am specifically recalling that he said words to the effect
that if you have a Hispanic defendant you should try and get African-American jurors because "all blacks hate

Mexicans”. That was after he said that you shouidn't leave people from Belle Meade on a jury because they don't know
and don't care ahout what happens in the poor parts of town. ) seem to recall that he didn't know the zip code for
Belle Meade, but | think his point was that people should be excused based just on where they live. I'm sure Jan may
recall things in more detail as she is much more detail oriented than § willl ever be (plus she was closer).

 From: Moore, Roger (D.A.)
Sent; Monday, November 09, 2015 3:57 PM
To: Funk, Glenn (D.A.)
* Ce: Norman, Janice (D.A.)
Subject: Scanned from a Xerox multifunction device.pdf - Adobe Reader

~ | thought the attached article was timely in light of the comments made by ADA Zimmerman during the Voir Dire panel
discussion at the Annual Conference. Jan and | have discussed on more than one occasion since the Conference that his
comments were not only factually incorrect, but could be interpreted as having the endorsement of the Tennessee
- District Attorneys General Conference. Jan and the other panelists were no doubt taken by surprise, as | would imagine
that had his comments been pre-screened there would have been a disclaimer at the very least, and perhaps his
© removal from the panel. Public scrutiny of prosecutors may be at an all-time high and any suggestion that the goa! of

)



Tennessee prosecutors is to subvert the holding in Batson would be a disservice to the vast majority of us whose goalis
to de the right thing the right way. | know that is what you expect from everyone in this Office, and perhaps it might be
good to discuss Batson at the next Staff Meeting as not everyone was at the Voir Dire breakout session.



' Charles, Jenny (D.A.)

Something | witnessed at the fall conference has been bothering me to the point where | regret not speaking
up earlier. The conference has always been a place where assistants can enjoy fellowship with each other, tell
war stories and hopefully learn a few things about being a better attorney. This year | was particularly
interested in watching the panel on voire dire as my colleague fan Norman and former colleague John
Zimmerman, were speaking.

John told a story about a drug free school zone trial where he was the prosecutor and the defendants were
Hispanic. He then began to describe how both he and the defense attorneys aimed to get a jury comprised of
black jurors because according to John, the black race does care about Hispanics. After hearing what John had
to say, | ieft with real concerns about the message the conference is sending to assistants across the state
about inclusion and what is acceptable conduct. | am not one to carefully scrutinize others’” words for political
correctness and understand there are generational differences in how we talk about race in this country. But
{et me clear; stating “blacks do not care about Mexicans” is not ok and it is a message that should have been
immediately repudiated. At best, it was a careless statement that generalized an entire race of people. At
worst, it was an overtly racist stereotype.

This comment could not come at a worse time as our entire profession is under nationwide scrutiny. The
public and the media are looking for any reason to criticize prosecutors and police and John’s comment
provided ample fodder.

In sum, | do not believe john intended to hurt others by his comments at the conference. However, the DA’s
~ conference needs to make an intentional and thoughtful effort to ensure that comments like these are not
made in the future as they surely reflect poorly upon prosecutors in the state of Tennessee.

Jlenny Charles

Davidson County District Attorney's Office
Assistant District Attorney

Washington Square, Suite 500

222 2nd Avenue North

Nashville, TN 37201-1649

Office: (615) 862-5546

Fax: (615) 862-5599
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IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE
STATE OF TENNESSEE, )
Movant, ;
V. % No. M1988-00026-SC-DDT-DD
ABU ALI ABDUR'RAHMAN, }
Defendant. ;

DECLARATION UNDER PENALTY OF PERJURY
OF H.E. MILLER, JR.

Mr. H.E. Miller, Jr., states under penalty of perjury as follows:

1. I am an attorney duly licensed and in good standing to practice law in
the State of Tennessee. My Board of Professional Responsibility Number is 9318. [
am a resident of Williamson County, Tennessee.

2. Attached is my report of my survey of first degree murder cases in
Tennessee during the period July 1, 1977, through June 30, 2017. All of the
statements contained in this report are true and correct to the best of my
knowledge, information and belief.

Respectfully submitted,

/»//(ﬂ’%g%o 2

H.E. MILLER, JR. (BPR # 9318)
8216 Frontier Lane
Brentwood, Tennessee 37027
(615) 953-7465

Dated: %/K%f




Appendix 1
REPORT ON

SURVEY OF TENNESSEE FIRST DEGREE MURDER CASES
AND CAPITAL CASES
DURING THE 40-YEAR PERIOD FROM JULY 1, 1977, TO JUNE 30,2017
By H. E. Miller, Jr.
Dated: February 7, 20181

Forty years ago, the Tennessee legislature enacted the state’s current capital sentencing
scheme to replace prior statutes that had been declared unconstitutional.? Aithough the current
scheme has been amended in certain of its details, its essential features remain in place.3

In Tennessee, a death sentence can be imposed only in a case of “aggravated” first degree
murder upon a “balancing” of statutorily defined aggravating circumstances* proven by the
prosecution and the mitigating circumstances presented by the defense.> The Tennessee Supreme
Court is statutorily required to review each death sentence “to determine whether (A) the sentence
of death was imposed in any arbitrary fashion; (B) the evidence supports the jury’s finding of
statutory aggravating circumstance or circumstances; (C) the evidence supports the jury’s finding
that the aggravating circumstance or circumstances outweigh any mitigating circumstances; and (D)
the sentence of death is excessive or disproportionate to the penalty imposed in similar cases,
considering both the nature of the crime and the defendant.”® The Court’s consideration of whether
a death sentence is “excessive or disproportionate to the penalty imposed in similar cases” is
referred to as “comparative proportionality review.”

In 1978, the Court promulgated Tennessee Supreme Court Rule 12 (formerly Rule 47),
requiring that “in all cases ... in which the defendant is convicted of first-degree murder,” the trial
judge shall complete and file a report {the “Rule 12 Report”) to include information about the case.
Rule 12 was intended to create a database of first degree murder cases for use in comparative
proportionality review.”

1 This report is subject to updating as additional first degree murder cases are found.

2 See State v. Hailey, 505 S.W.2d 712 (Tenn. 1974), and Collins v, State, 550 S.W.2d 643 (Tenn. 1977)
(invalidating Tennessee’s then-existing death penalty statutes).

3 See Tenn. Code Ann. § 39-13-204 (Sentencing for first degree murder) and § 39-13-206 (Appeal and review
of death sentence).

4 Aggravating circumstances are defined in Tenn. Code Ann. § 39-13-104(i).

5 See Tenn. Code Ann. § 39-13-204(g) (to impose a death sentence, the jury must unanimously find beyond a
reasonable doubt that the aggravating circumstances outweigh the mitigating circumstances; if a single juror
votes for life or life without parole, then the death sentence cannot be imposed).

6 Tenn. Code Ann. § 33-13-206(c)(1).

7 |n State v. Adkins, 725 S.W.2d 660, 663 (Tenn. 1987}, the Court stated that “our proportionality review of
death penalty cases since Tennessee Supreme Court Rule 12 {formerly Rule 47) was promulgated in 1978 has
been predicated largely on those reports and has never been limited to the cases that have come before us on
appeal.” See, also, the Court’s press release issued January 1, 1999, announcing the use of CD-ROMs to store
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The modern history of Tennessee’s death penalty system raises questions that go to the heart
of constitutional issues: How have we selected the “worst of the bad”® among convicted first degree
murderers for imposition of the ultimate sanction of death? Is there a meaningful distinction
between those cases resulting in death sentences and those resulting in life {or life without parole)
sentences? Does Tennessee’s capital punishment system operate rationally, consistently, and
reliably; or does it operate in an arbitrary and unpredictable fashion? Is there meaning to
comparative proportionality review?

To assist in addressing these questions, I undertook a survey of all Tennessee cases resulting
in first degree murder convictions since implementation of the state’s current death penalty system
- covering the 40-year period from July 1, 1977, through June 30, 2017.

THE SURVEY PROCESS

My starting point was to review all Rule 12 Reports on file with the Administrative Office of
the Courts and the Office of the Clerk of the Tennessee Supreme Court. I quickly encountered a
problem. In close to half of all first degree murder cases, trial judges failed to file the required Rule
12 Reports; and in many other cases, the filed Rule 12 Reports were incomplete or inaccurate, or
were not supplemented by subsequent case developments such as reversal or retrial. | found that
because many first degree murder cases are reviewed on appeal, appellate court decisions are an
essential source of the information that cannot be found in the Rule 12 Reports. But many cases are
resolved by plea agreements at the trial level without an appeal, leaving no record with the appellate
court; and many appeilate court decisions are not published in the standard case reporters.

Accordingly, over the past three years I have devoted untold hours searching various sources
to locate and review Tennessee’s first degree murder cases.® I have had the assistance of Bradley A.
MacLean and other attorneys who handle first degree murder cases. I have also received generous
help from officials with the Tennessee Administrative Office of the Courts and the Tennessee
Department of Correction, along with numerous court officials throughout the state. 1would like to
specifically acknowledge the tremendous assistance offered by the staff of the Tennessee State
Library.

copies of Rule 12 reports, in which then Chief Justice Riley Anderson was quoted as saying, “The court’s
primary interest in the database is for comparative proportionality review in these cases, which is required
by court rule and state law, .... The Supreme Court reviews to data to ensure rationality and consistency in the
imposition of the death penalty and to identify aberrant sentences during the appeal process.” (Availabie at
tncourts.gov/press/1999/01/01/court-provides-high-tech). Compare State v, Bland, 958 S.W.2d 651 (Tenn.
1997) (changing the comparative proportionality review methodology by limiting the pool of comparison
Cases to capital cases that previously came before the Court on appeal).

8 The expression “the worst of the bad” has been used by the Court to refer to those defendants deserving of
the death penalty. See, e.g,, State v. Nichols, 877 S.W.2d 722, 739 (Tenn. 1994); State v. Branam, 855 S.W.2d
563,573 (Tenn. 1993) (Drowota, ], concurring).

9 I have spent well in excess of 3,000 hours on this project.
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In conducting this survey, I have reviewed the following sources of information:

* All Rule 12 Reports as provided by the Tennessee Administrative Office of the Courts and the
office of the Clerk for the Tennessee Supreme Court;

* Reports on capital cases issued by the Administrative Office of the Courts;

* The Report on Tennessee Death Penalty Cases from 1977 to Qctober 2007 published by The
Tennessee Justice Project;

* Tennessee Court of Criminal Appeals and Tennessee Supreme Court decisions in first degree
murder cases, as published on the Administrative Office of the Courts’ website;

* Cases published in Fastcase on the Tennessee Bar Association website;

* Cases published in Westlaw and Google Scholar;

* Data furnished by the Tennessee Department of Correction;

* Information found in the Tennessee Department of Correction’s TOMIS system as published
on its website, and information separately provided by officials at the Tennessee Department
of Correction;

* Information found in the Shelby County Register of Deeds Listing of Tennessee Deaths (the
state-wide “Death Index” maintained by Tom Leatherwood, the Register of Deeds, has been
very helpful in obtaining information regarding victims);

* Original court records;

* News publications.

I'have attempted to compile the following data regarding each first degree murder case, to
the extent available from the sources I reviewed:

* Name and TOMIS number of the defendant;

* Date of the offense;

¢ Defendant’s datg of birth and age on the date of the offense;

* Defendant’s gender and race;

* Number, gender, race, and age(s) of first degree murder victim(s) in each case;

* Whether a notice to seek the death penalty was filed (if indicated in the Rule 12 Forms);

3



* County where the judgment of conviction was entered, and county where the offense
occurred (if different);

* Sentence imposed for each first degree murder conviction; and
* Whether a Rule 12 Report was filed.

* In capital cases, whether the conviction or sentence was reversed, vacated or commuted, and
the status of the case as of June 30, 2017.

The data I compiled is set forth in the following Appendices:

Appendix A : Master Chart of Adult Defendants with Sustained First Degree Murder Convictions
from July 1, 1977 through June 30, 2017, in which Rule 12 Reports Were Filed.

Appendix B: Master Chart of Adult Defendants with Sustained First Degree Murder Convictions
During the 40-Year Period, in which Rule 12 Reports Were Not Filed.

Appendix C: Master Chart of Juvenile Defendants (tried and convicted as adults) with Sustained
First Degree Murder Convictions During the 40-Year Period, in which Rule 12 Reports Were
Filed.

Appendix D: Master Chart of Juvenile Defendants (tried and convicted as adults) with Sustained
First Degree Murder Convictions During the 40-Year Period, in which Rule 12 Reports Were Not
Filed.

Appendix E: Chart Showing Numbers of Adult & Juvenile Defendants with Sustained First
Degree Convictions.

Appendix F: Chart of Adult Cases Broken Down by County and Grand Division and Rule 12
Compliance.

Appendix G: Chart of Adult Multi-Murder Cases.

Appendix H: Chart of Tennessee Capital Trials During the 40-Year Period.

Ultimately all of this data can be derived from public court records.



Cavedts

I am confident that | have found and reviewed all cases decided during the 40-Year Period in
which death sentences have been imposed. This was a feasible task, for several reasons. The total
number of capital trials that resulted in death sentences during this period (221) is relatively small
compared to the total number of first degree murder cases {2,514)¢ that I have been able to find.
The Tennessee Supreme Court reviews on direct appeal all trials resulting in death sentences,
creating a published opinion in each case. There exist various sources of information that
specifically deal with capital cases, including records maintained by public defender offices, The
Tennessee Justice Project reports of 2007 and 2008, the monthly and quarterly reports on capital
cases issued by the Tennessee Administrative Office of the Courts, and records maintained by the
Tennessee Department of Correction concerning the death row population.

On the other hand, ] am equally confident that I have not found all first degree murder cases.
I have carefully studied all filed Rule 12 Reports, but in 46% of first degree murder cases trial judges
failed to file the required Rule 12 Reports. This Rule 12 noncompliance is especially problematic in
regards to the most recent cases because of the time it typically takes for a first degree murder case
to create a readily accessible record as it works through the trial and appellate processes. 11

Consequently, the ratios presented in this report are distorted because the totals of first
degree murder cases that | have found are lower than the totals of actual cases. For example, among
the cases [ have been able to find, 3.4% of defendants convicted of first degree murder convictions
received Sustained Death Sentences. We can be sure that, in fact, the actual percentage of Sustained
Death Sentences is lower, because I am certain that I have not found all first degree murder cases
resulting in life or LWOP sentences that should be included in the totals.

I have spent considerable time verifying my data by double-checking and cross-referencing
my research, and by consulting with others in the field. Due to the sheer volume of data involved,
the absence of Rule 12 Reports in many cases, and the inaccuracies in the Rule 12 Reports that have
been filed in several other cases, | am sure my data contain some errors. Notwithstanding, in my
view any errors are relatively minor and statistically insignificant except as otherwise noted.

[ have included two master charts reflecting Sustained First Degree Murder Convictions of
juveniles - i.e, of defendants who were less than 18 years old at the time of the offense but were
tried and convicted as adults. This report does not focus attention on juvenile cases because
juvenile defendants are ineligible for the death sentence. Nonetheless, information about juvenile
defendants may be helpful to indicate the scope of juvenile convictions and the degree of Rule 12
noncompliance in juvenile cases.

The percentages indicated in this report are rounded to the nearest 1% unless otherwise
indicated.

10 This excludes cases of juvenile offenders who were not eligible for the death penalty.

11 For example, there were only 93 first degree murder cases from the past four years (2013 - 2017), as
compared to an average of 269 cases for each of the nine preceding four-year periods, even though
Tennessee’s murder rate over this most recent period was virtually the same as in prior periods. See Tables
23 and 25, infra.
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SUMMARY OF FINDINGS
1. DEFINITIONS
For purposes of this report and the Appendices, the following definitions apply:
40-Year Period: The period of this survey, from July 1, 1977, to June 30, 2017. This survey is

based on the date of the crime. All data regarding defendants on Death Row are as of June 30, 2017,
without taking account of subsequent developments in their cases.

Awaiting Retrial: A Capital Case in which the defendant received Conviction Relief or
Sentence Relief and was awaiting a retrial as of June 30, 2017.

Capital Case: A case decided during the 40-Year Period in which the defendant received a
death sentence at the Initial Trial, including cases in which death sentences or the underlying
convictions were subsequently reversed or vacated.

Capital Trial: An Initial Trial or a subsequent Retrial resulting in a death sentence.

Conviction Relief: A defendant receives Conviction Relief from a Capital Trial when a
conviction from that Capital Trial is reversed on direct appeal or vacated in state post-conviction or
federal habeas proceedings, even if the defendant is convicted on retrial.

Death Row consists of all defendants with Pending Death Sentences as of June 30, 2017. It
does not include defendants not under death sentence while awaiting Retrial.

Death Sentence Reversal Rate: The percentage of Capital Trials that result in Conviction
Relief or Sentence Relief. The Death Sentence Reversal Rate refers to Capital Trials, not capital
defendants. A defendant’s Initial Capital Trial might be reversed, and on Retrial he might be
resentenced to death. That would count as one reversal out of two trials.

Deceased: A defendant who died during the 40-Year Period while he was under a sentence of
death.

Initial Capital Trial: In any Capital Case during the 40-Year Period, the Initial Capital Trial is
the initial trial at which the defendant was sentenced to death. The Initial Capital Trial is to be
distinguished from any Retrial.

LWOP: Life without parole sentence.

Multi-Murder Case: A Sustained Adult First Degree Murder Case in which the defendant was
convicted of two or more counts of first degree murder involving two or more murder victims.

New Death Sentence: Death sentence(s) imposed in the Initial Capital Trial. Except as
otherwise indicated, multiple death sentences imposed in a single Multi-Murder Case are treated
statistically as a single “death sentence.” If a Retrial results in a death sentence, it is not treated as a
“New Death Sentence.”




Pending Death Sentence: Death sentence that was in place and pending as of June 30, 2017.
If a defendant received Conviction Relief or Sentence Relief and was awaiting Retrial as of June 30,
2017, then the defendant did not have a Pending Death Sentence.

Retrial: In Capital Cases, a second or subsequent trial on the underlying criminal charge, or a
second or subsequent sentencing hearing, following a remand after the original conviction or
sentence from the Initial Capital Trial was reversed or vacated. (As of June 30, 2017, there were
eight defendants who were not under death sentence but were awaiting Retrial.)

Reversed versus Vacated: The term “reversed” refers to the setting aside of a conviction or
sentence on direct appeal, which may or may not be followed by a Retrial on remand. The term
“vacated” refers to the setting aside of a conviction or sentence in collateral litigation such as state
post-conviction or federal habeas corpus, which may or may not be followed by a Retrial.

Rule 12 Report: The report filed in a first degree murder case pursuant to Tenn. S. Ct. R. 12.

Rule 12 Noncompliance: The failure of a trial judge to fill out and file a Rule 12 Report as
required by Tennessee Supreme Court Rule 12. Rule 12 Compliance indicates that a Rule 12 Report
was filed in the case, but “Compliance” as used here does not indicate whether the Report was
completely filled out in an accurate manner.

Sentence Relief: A defendant receives Sentence Relief from a Capital Trial when his/her
death sentence from that Capital Trial is reversed on direct appeal, vacated in state post-conviction
or federal habeas proceedings, or commuted by the Governor.1?

Sustained Death Sentence: Death sentence(s) imposed during the 40-Year Period that were
in place as of June 30, 2017, or as of the date of the defendant’s death. If a conviction or sentence
was vacated and the case remanded for Retrial, and if as of June 30, 2017, or as of the date of the
defendant’s death, the case had not been retried and the defendant was not under a death sentence,
then the case does not count as a Sustained Death Sentence.

Sustained Adult First Degree Murder Cases: Cases in which the defendant was age 18 or
older on the date of the offense, the defendant was convicted of one or more counts of first degree
murder, and the conviction was sustained on appeal and/or post-conviction review. In the master
charts attached as Appendices A through D, the cases are dated as of the date of the offense and are
listed according to the defendants convicted. In some cases, the same defendant was convicted of
two or more first degree murders in two or more separate proceedings involving different first
degree murder charges. In those cases, the defendant is listed only once in the master charts and
treated as one case, although the charts indicate if the defendant was involved in more than one
separate case involving separate charges. Sustained Juvenile First Degree Murder Cases are those in
which the defendant was under 18 years of age at the time of the offense and was tried and
convicted as an adult.

12 [p one case, the federal court granted a conditional writ of habeas corpus barring execution until the state
conducts a hearing on the defendant’s intellectual disability. See Van Tran v. Colson, 764 F.3d 594 (6% Cir.
2014). The state has not conducted the hearing within the time required, and therefore the state is barred
from executing the defendant. For our purposes, this case is counted as Sentence Relief and Awaiting Retrial.
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1L SUSTAINED ADULT FIRST DEGREE MURDER CASES

For the 40-Year Period, I have found at least 2,514 with Sustained Adult First Degree Murder
Cases and 210 Sustained Juvenile First Degree Murder Cases. The numbers can be broken down as
follows:

TABIE1

Breakdown of Sustained First Degree Murder Cases By Rule 12 Compliance
(Adult & Juvenile Cases)

Rule 12 Reports | Rule 12 Reports | Noncompliance
Totals Filed Not Filed Rate
Sustained Adult First Degree
Murder Cases 2,514 1,348 1,166 46%
Sustained Juvenile First
Degree Murder Cases 210 104 106 50%
TOTALS of Adult + Juvenile 2,724 1,452 1,272 47%
Cases
TABLE 2

Breakdown of Sustained First Degree Murder Cases According to Sentences

Statewide (Adult Cases)

Sentences for First Degree Murder Convictions Number of % of the Total
{Adult) - Statewide Defendants {rounded)
Life 2,090 83%
Life Without Parole (LWOP) 332 13%
Sustained Death Sentence 85 3.4%13
Awaiting Retrial 7 0.2%
TOTAL 2,514 100%

13 As explained in the Caveats section above, the actual percentage of Sustained Death Sentences is almost
certainly lower than 3.4%. While | am relatively certain that | have captured all cases resulting in death
sentences, both sustained and unsustained, I am equally sure that I have not found all first degree murder
cases because of the high rate of Rule 12 Noncompliance. As more first degree murder cases are found, the
measured percentage of Sustained Death Sentence cases will decline.
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TABLE 3

Breakdown of Sustained First Degree Murder Cases According to Sentences

Shelby County (Adult Cases)

Sentences for First Degree Murder Convictions Number of % of the Total
(Adult} - Shelby County Defendants (rounded)
Life 476 80%
Life Without Parole {LWOP) 85 14%
Awaiting Retrial 6 1%
Sustained Death Sentence 30 5%
TOTAL 597 100%

TABLE 4

Breakdown of Sustained First Degree Murder Cases According to Sentences

Davidson County (Adult Cases)

Sentences for First Degree Murder Convictions Number of % of the Total
{Adult) - Davidson County Defendants (rounded)
Life 332 88%
Life Without Parole (LWOP) 35 9%
Awaiting Retrial 0 0%
Sustained Death Sentence 11 3%
TOTAL 378 100%

TABLE 5

Breakdown of Sustained First Degree Murder Cases According to Sentences

Knox County {Adult Cases)

Sentences for First Degree Murder Convictions Number of % of the Total
{Adult) - Knox County Defendants {rounded)
Life 149 86%
Life Without Parole (LWOP) 17 10%
Awaiting Retrial 1 <1%
Sustained Death Sentence 6 <4%
TOTAL 173 100%




BREAKDOWN OF SUSTAINED ADULT FIRST DEGREE MURDER CASES
ACCORDING TO RACE AND RULE 12 COMPLIANCE

TABLE 6

Statewide Sustained Adult First Degree Murder Cases

Rule 12 Reports Rule 12 Reports
Race Filed15s Not Filed1s Total % of Total
(% Gen’l Pop)it (Compliance Rate) | (Non-Compliance Rate) Cases Cases1?
Black 646 543
(17%) {54% Filed) {46% Not Filed) 1,189 47%
White 665 602
{(78%) {53% Filed) (47% Not Filed) 1,267 50%
Other 37 21
{5%]) {64% Filed) (36% Not Filed) 58 2%
TOTALS 1,348 1,166 2,514 100%
(54% Filed) {469% Not Filed)

14 In this column, the percentages designate the percentage of that race in the general population according to
the 2010 Census. For example, according to the 2010 Census, 17% of Tennessee's general population was
black.

15 This column represents the numbers and percentages of cases in which Rule 12 Reports were filed in cases
involving defendants in the designated races. For example, among the total of 1,189 cases involving black

defendants, Rule 12 Reports were filed in 646 of those cases for a Rule 12 Compliance Rate of 549%.
16 This column represents the numbers and percentages of cases in which Rule 12 Reports were not filed in
cases involving defendants in the designated races. For example, among the total of 1,166 cases involving

black defendants, Rule 12 Reports were not filed in 543 of those cases for a Rule 12 compliance rate of 46%.

17 This column represents the percentage of defendants of the designated race. Thus, 47% of all Sustained
Adult First Degree Murder Cases throughout the state during the 40-Year Period involved black defendants.

10



TABLE 7

Shelby County Sustained Adult First Degree Murder Cases

Race Rule 12 Reports Rule 1Z Reports Total % of Total
(% Gen’l Pop) Filed Not Filed Cases Cases
Black 271 252
(52%) {52% Filed) {48% Not Filed) 523 88%
White 38 29
(41%) (57% Filed) {43% Not Filed) 67 11%
Other 5 1
(7%]) {83% Filed) (17% Not Filed) 6 1%
TOTALS 314 282 596 100%
[53% Filed) {47% Not Filed)
TABLE 8
Davidson County Sustained Adult First Degree Murder Cases
Race Rulie 12 Reports Rule 12 Reports Total % of Total
{% Gen'l Pop.) Filed Not Filed Cases Cases
Black 136 85
(28%) (62% Filed) (38% Not Filed) 221 58%
White 81 59
{(61%) (58% Filed} (42% Not Filed) 140 37%
Other 12 5
(11%) {71% Filed) {29% Not Filed) 17 5%
TOTALS 229 149 378 100%
(60% Filed) (40% Not Filed)
TABLE 9
Knox County Sustained Aduilt First Degree Murder Cases
Race Rule 12 Reports Rule 12 Reports Total % of Total
(% Gen’i Pop.) Filed Not Filed Cases Cases
Black 42 30
{8%) {58% Filed) (42% Not Filed) 72 42%
White 56 39
{86%) {59% Filed) {41% Not Filed) 95 55%
Other 4 2
(6%] (67% Filed) {33% Not Filed) 6 3%
TOTALS 102 71 173 100%
(59% Filed) {41% Not Filed)
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IIl. MULTI-MURDER CASES

Sentences imposed in the Multi-Murder Cases break down as follows:

TABLE 10: Multi-Murder Cases - Statewide

Sentences for Multi- Murder Convictions % of the Total
During the 40-Year Period Number of Multi-Murder
Statewide - Adult Defendants Cases
Life 230 68%
Life Without Parole (LWOP) 76 22%
Sustained Peath Sentence 33 10%
TOTAL 339 100%

TABLE 11: Multi-Murder Cases - Shelby County

Sentences for Multi- Murder Convictions %o of the Total
During the 40-Year Period Number of Multi-Murder
Shelby County - Adult Defendants Cases
Life 30 54%
Life Without Parole (LWOP) 14 25%
Sustained Death Sentence 12 21%
TOTAL 56 100%

TABLE 12: Multi-Murder Cases — Davidson County

Sentences for Multi- Murder Convictions %% of the Total
During the 40-Year Period Number of Multi-Murder
Davidson County - Adulit Defendants Cases
Life 35 66%
Life Without Parole {LWOP) 11 21%
Sustained Death Sentence 7 13%
TOTAL 53 100%

TABLE 13: Multi-Murder Cases - Knox County

Sentences for Multi- Murder Convictions % of the Total
During the 40-Year Period Number of Multi-Murder
Knox County- Adult Defendants Cases
Life 19 79%
Life Without Parole (LWOP) 4 27%
Sustained Death Sentence 1 4%
TOTAL 24 100%
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TABLE 13A

Multi-Murder Cases - Breakdown By Number of Victims & Sentences

Number of Victims Life or LWOP Sustained Death Totals
Sentences Sentences
2 259 24 283
(92% of 2-Victim cases) | (8% of 2-Victim cases)
3 32 7 39
(82% of 3-Victim cases) | (18% of 3-Victim cases)
4 11 1 12
(92% of 4-Victim cases) | (8% of 4-Victim cases)
5 1 0 1
(100% of 5-Victim cases) | {0% of 5-Victim cases)
6 3 1 4
(75% of 6-Victim cases) | (25% of 6-Victim cases)
TOTALS 306 33 339
(90% of Multi-Murder {10% of Multi-Murder
Cases) Cases)

The total of single-murder cases during the 40-Year Period was 2,175. Among those, 53 (2.4%)

received Sustained Death Sentences
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PRE-OCTOBER 21, 2001 MULTI-MURDER CASES

On October 18, 2001, the Office of the District Attorney General for the 20t Judicial District
issued its Death Penalty Guidelines. Since that date through June 30, 2017, no death sentences have
been imposed in Davidson County. The breakdown of single and Multi-Murder Cases, before and
after October 18, 2001, can be set forth as follows:

TARBLE 14
Pre-October 2001 Multi-Murder Cases
By Largest Counties
Sentence Shelby County Davidson County Knox County

Life 23 18 9

LWOP 6 4 1

Sustained Death 9 7 0

TOTALS 38 29 10

% Sustained Death
Sentences 24% 249% 0%
TABLE 15
Pre-October 2001 Multi-Murder Cases
By Grand Divisions & Statewide
Statewide
Sentence West Middle East Totals
Life 23 56 58 137
LWOP 11 10 13 34
Sustained Death 10 12 4 26
TOTALS 44 78 75 197
% Sustained Death

Sentences 22% 15% 5% 13%
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POST-OCTOBER 2001 MULTI-MURDER CASES

TABLE 16
Post-October 2001 Multi-Murder Cases
By Largest Counties
Sentence Shelby County Davidson County Knox County
Life 7 17 10
LWOP 8 7 3
Sustained Death 3 0 1
TOTALS 18 Z4 14
% Sustained Death
Sentences 17% 0% 7%
TABLE 17
Post-October 2001 Multi-Murder Cases
Bv Grand Divisions & Statewide
Sentence West Middle East Statewide
Life 18 37 29 84
LWOP 9 22 11 42
Sustained Death 4 0 2 6
TOTALS 31 59 42 132
% Sustained Death

Sentences 13% 0% 5% 5%
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IV.  CAPITAL CASES

A. Basic Capital Case Statistics During the 40-Year Period

TABLE 18
Separate Capital Trials resulting in death sentences?® 221
Defendants who received death sentences!® 192
Defendants with Sustained Death Sentences 86 (45% of total def’s)
Defendants whose death sentences were not Sustained 106 (55% of total def’s)?0
Trials resulting in Conviction Relief 28 (13% of total trials)
Trials resulting in Sentence Relief 104 (47% of total trials)
Total Trials resulting in Relief 132 (60% of total trials)2!
Defendants with Pending Death Sentences 56 (29% of total def's)?2

Defendants who died of natural causes with Sustained Death 24 (12% of total def’s)
Sentences

Multi-Murder Defendants with Sustained Death Sentences 32 (37% of Sust. Death Sent.)
Single-Murder Defendants with Sustained Death Sentences 54 (63% of Sust. Death Sent.)
Awaiting Retrial 8 (4% oftotal def’s)
Executions in Tennessee 6 (3% of total def’s)

18 These include all Initial Trials and Retrials.

19 One defendant (Paul Reid) is listed with three Initial Capital Trials and another (Stephen Laron Williams)
with Two Initial Trials, all on separate murder charges, which were not Retrials. Eighteen other defendants
are listed with two trials on the same charges resulting in death sentences (i.e., an Initial Trial and a Retrial);
and four are listed with three trials on the same charges (i.e., an Initial Trial and two Retrials), leaving a total
of 26 Retrials. Of those Retrials, in 14 cases the death sentences were reversed or vacated (54%), and in 12
cases they were sustained (46%), which closely corresponds with the overall ratio of reversed vs. sustained
death sentences.

20 This is the overall Death Sentence Reversal Rate among defendants who received death sentences, after
accounting for Retrials. Commutations are counted here as reversals.

21 This is the overall reversal rate of trials resulting in death sentences.

22 This is the size of Death Row as of June 30, 2017, based on the definitions set forth in Part I, supra.
Additionally, eight defendants whose convictions or sentences were vacated were awaiting retrial,
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B. Exonerations

During the 40-Year Period, there have been three exonerations of death row inmates, as follows:

Michael Lee McCormick (acquitted in his retrial)
Sentenced in 1988; Exonerated in 2008; 20 years on death row.

Paul Gregory House {charges dismissed based on evidence of actual innocence)
Sentenced in 1986; Exonerated in 2009; 23 years on death row.

Gussie Willis Vann {charges dismissed based on evidence of actual innocence)
Sentenced in 1994; Exonerated in 2011; 17 years on death row.

Additionally, Ndume Olatushani {formerly Erskine Johnson), who was sentenced to death in
1985, was granted a new trial in his coram nobis proceeding, in which he claimed actual
innocence. He was released in 2012 on an Alford plea after being incarcerated for 26 years.

C. Commutations
Governor Bredesen commuted the death sentences of three defendants, as follows:

Michael Boyd (a.ka. Mika'eel Abdullah Abdus-Samad) was granted a commutation of

his sentence to life without parole on September 14, 2007, after being on death row

for 1934 years. The Certificate of Commutation stated:
“[T]his appears to me an extraordinary death penalty case where the grossly
inadequate legal representation received by the defendant at his post-
conviction hearing, combined with procedural limitations, has prevented the
judicial system from ever comprehensively reviewing his legitimate claims of
having received ineffective assistance of counse] at the sentencing phase of his
trial...”

Gaile K. Owens’ sentence was commuted to life on July 10, 2010, after being on death
row for 2 % years. The Certificate of Commutation stated:
“[TIhis appears to me an extraordinary death penalty case in which the
defendant admitted her involvement in the murder of her hushand and
attempted to accept the district attorney’s conditional offer of life
imprisonment. This acceptance was ineffective only because of her co-
defendant’s refusal to accept such an agreement...”

Edward Jerome Harbison’s sentence was commuted to life without parole on January
11, 2011, after being on death row for 26 years. The Certificate of Commutation
stated:
“[T]his appears to me an extraordinary death penalty case where grossly
inadequate legal representation received by the defendant at the direct appeal
phase, combined with procedural limitations, have prevented the judicial
system from ever comprehensively reviewing his legitimate claims of having
received ineffective assistance of counsel! at the sentencing phase of his trial....”
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D. Executions

During the 40-Year Period, six defendants were executed:

TABLE 19
Executed Defendant Sentencing Date Execution Date Time on Death Row
Robert Glenn Coe Feb. 2, 1981 Apr.19,2000 19 years, 2 months
Sedley Alley Mar. 18, 1987 June 28, 2006 19 years, 3 months
Philip Werkman Mar. 31, 1982 May 9, 2007 25 years, 1 month
Daryl Holton june 15,1999 Sept12, 2007 8 years, 3 months23
Steve Henley Feb. 28, 1986 Feb. 4, 2009 22 years, 11 months
Cecil C. Johnson, Jr. Jan. 20,1981 Dec. 2, 2009 28 years, 10 months

E. Residency on Death Row

Among the 56 defendants with Pending Death Sentences, the lengths of time they resided on
death row (from sentencing date in the Initial Capital Trial to June 30, 2017), can be summarized as

follows:

TABLE 20
Number of Defendants
Length of Time on Death Row {asof 6/30/2017)
> 30 Years 10
20~ 30 Years 20
10 - 20 Years 16
< 10 Years 10

The median residency on Death Row (as of June 30, 2017) was 21% years.

The longest residency on Death Row (as of June 30, 2017) was 35 years, 3 months.

23 Daryl Holton waived his rights to post-conviction and federal habeas review, which accounts for the

shortened period between his sentencing and execution dates.
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F. Geographic / Racial Distribution of Sustained Death Sentences

During the 40-Year Period, 48 of the 95 Tennessee Counties (51%) conducted Capital Trials,
although only 28 of the 95 (29%) counties imposed Sustained Death. The 28 counties that imposed
Sustained Death Sentences represent 64% of Tennessee’s general.

TABLE 21
SUSTAINED DEATH SENTENCES BY COUNTY/RACE DURING 40-YEAR PERIOD
Race of Def: | Race of Def: | Race of Def: Most Recent
County  [Grand Division Black White Other Totals Crime Dale?4
Dyer West 1 1 0 2 1/2/00
Fayette West 1 0 0 1 5/2/97
Hardeman West 0 1 0 1 1/17/02
Henderson West 0 1 0 1 2/5/97
Lake West 0 1 0 1 2/3/86
Madison West 2 3 0 5 1/11/05
Shelby West 18 10 2 30 1/19/12
‘Tipton West 1 0 0 1 6/1/10
Weakley West 0 1 0 1 9/7/79
Bedford Middle 0 1 0 1 11/30/97
Cheatham Middle 0 1 0 1 3/3/85
Coffee Middle 1 0 0 1 1/1/85
Davidson Middle 4 7 0 11 7/8/99
jackson Middle 0 1 0 1 7/24/85
Monigomery Middle 0 1 0 1 7/8/96
Robertson Middle 0 1 0 1 4/23/83
Stewart Middle 0 2 1 3 8/20/88
Williamson Middle 0 1 0 1 9/24/84
Blount East 0 2 0 2 2/22/92
Bradley East 0 1 0 1 12/9/98
Campbell East 0 2 0 2 8/15/88
Cocke East 0 1 0 1 12/3/89
Hamilton East 0 3 0 3 9/6/01
Knox East 1 5 0 6 1/7/07
Morgan East 0 1 0 1 1/15/85
Sullivan East 1 2 0 3 11/27/04
Union East 0 1 0 1 3/17/86
Washington East 0 2 0 2 10/6/02
TOTALS 30 {35%) 53 (62%) 3 (3%) 86 (100%)

Western Grand Division = 23 Blacks + 18 Whites + 2 Other = 43 (50% of statewide total)
Middle Grand Division = 5 Blacks + 15 Whites + 1 Other = 21 (24% of statewide total)
Eastern Grand Division = 2 Blacks + 20 Whites + 0 Other =22 (26% of statewide total)

% The “Most Recent Crime Date” is the date of the most recent offense in the county that resulted in a
Sustained Death Sentence.
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Since October 200125, 14 New Death Sentences, that have been sustained, were imposed in 8
counties - or in 8% of the counties representing 34% of Tennessee’s general population (according to
the 2010 Census).

TABLE 22
SUSTAINED DEATH SENTENCES BY COUNTY/RACE
SINCE OCTOBER 2001
County Grand Division Race of Def: Race of Def: Race of Def: Totals

Black White Other
Hardeman West 0 1 0 1
Madison West 1 0 0 1
Shelby West 7 ] 0 7
Tipton West 1 0 0 1
Hamilton East 0 1 0 1
Knox East 1 0 0 1
Sullivan East 0 1 0 1
Washington East 0 1 0 1

Totals 10 (71%;) 4 (29%) 0 14 {100%)

Western Grand Division = 9 Blacks + 1 White = 10 Total (71% of statewide total)
Middle Grand Division = 0 Total
Eastern Grand Division = 1 Black + 3 Whites = 4 Total (29% of statewide total)

As indicated in Table 21, above, for each of the three Grand Divisions, the last murder
resulting in a Sustained Death Sentence occurred on the following dates:

West Grand Division: January 19, 2012 (Shelby County)
Middle Grand Division: July 8, 1999 (Davidson County)
East Grand Division: January 7, 2007 (Knox County)

5 As mentioned above, in October 2001 the Office of the District Attorney General for the 20t Judicial District
issued its Death Penalty Guidelines. Since then, no death sentences have been imposed in Davidson County,
or the entire Middle Grand Division of the State. Also, the frequency of death sentences throughout the State
since October 2001 is markedly lower than during the prior 24 year period. Accordingly, it may be useful to
compare certain statistics from the two different periods before and after October 2001.
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G. Frequency and Decline

During the 40-Year Period, the frequency of trials resuiting in New Death Sentences reached a
peak around 1990. Beginning around 2005, we have seen a steady and accelerating decline, as follows:

TABLE 23

FREQUENCY OF TENNESSEE DEATH SENTENCES IN 4-YEAR INCREMENTS

Trials New Death Sustained Ave, New 1*Degree | % “New” | % Sustained
4-Year Period { Resulting Sentences Death Death Murder Death Death
in Death (i.e., Initial | Sentences’® | Sentences per Cases” Sentences/ | Sentences/
Sentences Capital Year 1" Degree | 1% Degree
Trials) Murders Murders
7/1/77 — 6/30/81 25 25 6 6.25 per year 155 16% 4%
7/1/81 — 6/30/85 37 33 12 8.25 per year 197 17% 6%
7/1/85 ~ 6/30/89 34 £y 15 8.00 per vear 238 13% 6%
7/1/89 — 6/30/93 38 37 18 9.25 per year 282 13% 6%
7/1/93 - 6/30/97 21 17 9 4.45 per year 395 4% 2%
7/1/97 - 6/30/01 32 24 14 6.00 per year 316 8% 4%
7/1/01 — 6/30/05 20 16 5 4.00 per year 283 6% 2%
7/1/05 — 6/30/09 5 4 4 1.00 per year 271 1.5% 1.4%
7/1/09 — 6/30/13 6 6 5 1.50 per year 284 2% 1.7%
Incomplete | Incomplete | Incomplete
7/1/13 - 6/30/17 3 1 1 0.25 peryear | Data™ Data Data
4.88 per year
TOTALS 221 195" 89 (40 years) >2,514 <8% <3.5%

26 Defendants who received Sustained Death Sentences based on dates of their Initial Capital Trials.

7 Counted by defendants, not murder victims.

** Thus far I have found records for only 93 cases resulting in first degree murder convictions for murders occurring
during the most recent 4-year period. Because of the time it takes for a case to be tried and appealed, we have an
incomplete record of cases from the most recent years. According to T.B.L statistics, however, the annual number
of homicides in Tennessee has remained relatively consistent over the period. See Table 25.

# One defendant had 3 separate “new”™ trials each resulting in “new” and “sustained” death sentences; another
defendant had 2 such trials. See footnote 1, supra. Accordingly, there were 195 “new” trials involving a total of
192 defendants, and 89 “sustained” death sentences involving a total of 86 defendants.

30 See note 28. While 89 trials resulted in Sustained Death Sentences, only 86 defendants received Sustained
Death Sentences.
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Totals for the first 24 years, from July 1, 1977, to June 30, 2001:

168 “New” death sentences =>
7 “New” death sentences per year (13.2% of First Degree Murder Cases)

74 “Sustained” death sentences =>
4 “Sustained” death sentences per year (5.8% of First Degree Murder Cases)
Totals for the most recent 16 years, from July 1, 2001, to June 30, 2017:

27 “New” death sentences =>
1.7 “New” death sentences per year (3.5% of First Degree Murder Cases)

15 “Sustained” death sentences =>
0.9 “Sustained death sentences per year (< 2.0% of First Degree Murder Cases)

Throughout the state, no new death sentences were imposed during the most recent three-year period
(from 6/15/2014 to 6/30/2017).
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The decline in death sentences is also reflected in the numbers of counties that have imposed death
sentences, which can be broken down in 4-year increments as follows:

TABLE 24

NUMBER OF COUNTIES CONDUCTING CAPITAL TRIALS
BY 4-YEAR INCREMENTS

Number of Counties
4-Year Period Conducting
Capital Trials®' During
the Indicated 4-Year
Period

7/1/1977 — 6/30/1981 13

7/1/1981 — 6/30/1985 18

7/1/1985 — 6/30/1989 17

7/1/1989 — 6/30/1993 18

7/1/1993 - 6/30/1997 11

7/1/1997 — 6/30/2001 12

7/1/2001 — 6/30/2005 11

7/1/2005 — 6/30/2009 3

7/1/2009 — 6/30/2013 5

7/1/2013 - 6/30/2017 1

31 These inciude all 221 Initial Capital Trials and Retrials, whether or not the convictions or death sentences
were eventually sustained. Obviously, several counties conducted Capital Trials in several of the 4-Year
Periods. Shelby County, for example, conducted Capital Trials in each of these periods.
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The annual rate of “New Death Sentences” has declined while the annual number of murder cases
has remained relatively constant.

TABLE 25
NEW DEATH SENTENCES COMPARED TO MURDERS
2002 - 2016
% Sustained
New Death % New Death Sustained New Death
Year “Murders™ Sentences Sentences per New Death | Sentences per
Murders Sentences Murders
2002 385 6 1.6 % 1 0.3 %
2003 394 3 1.0 % 3 1.0 %
2004 350 4 1.1% 0 0%
2005 430 2 0.4 % 1 02%
2006 409 i 0.3 % 1 0.3 %
2007 395 1 0.3% 1 0.3 %
2008 408 1 0.3 % 1 0.3 %
2009 461 1 0.4 % 1 0.4 %
2010 360 2 0.6 % 2 0.6 %
2011 375 2 0.6 % 1 0.3 %
2012 390 1 0.3 % 1 0.3 %
2013 333 0 0% 0 0%
2014 375 1 0.3% 1 0.3%
2015 406 0 0% 0 0%
2016 470 0 0% 0 0%
TOTALS 5,941 25 04 % 14 02 %
(Ave = 396/year) (1.7/year) (0.9/year)

During the 10-year period 2003 — 2012:
Total non-negligent homicides = 3,972 => (397 / year)
Total New Death Sentences = 18 => (1.8 / year)
% New Death Sentences per non-neg. homicides = 0.5%
Total sustained New Death Sentences = 12 => (1.2 / year)
% sustained new death sentences per non-neg. homicides = 0.3%

During the 4-year period 2013 — 2016:
Total non-negligent homicides = 1,584 => (396 / year)
Total New Death Sentences = 1 => (0.25 / year)
% New Death Sentences per non-neg. homicides = 0.06%

Of the 19 defendants who received New Death Sentences over this 14-year period, none have been
executed, and six have had their sentences vacated. The remaining Pending Cases are under review and

could ultimately result in reversals.

32 The “Murders” statistics come from the T.B.I. annual reports, which date back to 2002, For statistical

purpases, T.B.1. defines “Murders” as non-negligent homicides.
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I. INTRODUCTION

Imagine entering a lottery in which you are given a list of Tennessee’s 2,514 adult first-
degree murder cases since 1977, when our modern death penalty system was installed, along
with a description of the facts and circumstances surrounding each case in whatever detail you
request. You are not told what the final sentences were — whether Life, Life Without Parole
(LWOP), or Death. Your job is to make two guesses. First, you must guess which 86 defendants,
out of the 2,514, received sustained death sentences (i.e, death sentences sustained on appeal
and in post-conviction and federal habeas review). Second, you must guess which six
defendants were actually executed during the 40-year period from 1977 to 2017. What are the
odds that your guesses would be correct?

We submit that the odds would be close to nil. Even with an abundance of information
about the cases, trying to figure out who was sentenced to death, and who was actually
executed, would be nothing but a crapshoot.

And what would you look for to make your guesses? The egregiousness of the crime?
Maybe, but the vast majority of the most egregious cases (including rape-murder cases and
multiple murder cases involving children) resulted in Life or LWOP sentences. Perhaps it
would make sense to look for other factors, such as the county where the case occurred (with a
strong preference for Shelby County}; the race of the defendant (choosing black for the most
recent cases would be a very good strategy}; the prosecutor (because some prosecutors like the
death penalty, and others do not; and some prosecutors cheat, while others don’t); the defense
lawyers (because some know how to effectively try a capital case, and others do not); the
wealth or appearance of the defendant (virtually all capital defendants were indigent at the

time of trial, and all defendants on death row are indigent); the publicity surrounding the trial;



the trial judge (because some judges are more prosecution oriented, and others are more
defense oriented); or the judges who reviewed the case on appeal or in post-conviction or
federal habeas (because some judges are more inclined to reverse death sentences, and others
almost always vote the other way); or the year of the sentencing (because a defendant
convicted of first-degree murder during the mid-1980’s was at least ten times more likely to be
sentenced to death than a defendant convicted over the most recent years). In guessing who
may have been executed, perhaps the age of the defendant and his health would be relevant
(because at current rates a condemned defendant is four times more likely to die of naturai
causes than to suffer the fate of execution).

Of course, other than the egregiousness of the crime, none of these factors should play a
role in deciding the ultimate penalty of death. Yet we know, and the statistical evidence bears
out, that these are exactly the kinds of factors we would need to consider in making our guesses
in the lottery, if we were to have any chance whatsoever of guessing correctly.

The intent of this article is to bring to light a survey conducted by one of the co-authors,
attorney H.E. Miller, Jr, of Tennessee’s first degree murder cases over the 40-year period from
July 1, 1977, when Tennessee's current capital sentencing scheme went into effect, through
June 30, 2017. Mr. Miller conducted his survey in order to address the issue of arbitrariness in
Tennessee’s capital sentencing system. Mr. Miller’s reportis attached as Appendix 1.

Before turning to a discussion of Mr. Miller’s survey, we need to set the stage with the
historical context of Tennessee’s system. Accordingly, in Part Il we discuss the legal
background of Tennessee’s scheme beginning with the seminal United States Supreme Court

decision in Furman v. Georgia® through the enactment of Tennessee’s scheme in response to

1408 U.S. 238 (1972).



Furman. In Parts Il and IV we discuss two important developments in Tennessee’s scheme. In
Part I1l we discuss the expansion of the class of death eligible defendants resulting from two
sources: (i) the Tennessee Supreme Court’s liberal interpretation of the “aggravating
circumstances” that define the class, and (ii) the General Assembly’s addition over the years of
new “aggravating circumstances.” In Part IV we discuss the Tennessee Supreme Court’s
evisceration of its “comparative proportionality review” of death sentences. In PartV, we
return to our lottery analogy by comparing two extreme cases, one resulting in the death
sentence and the other in a life sentence. Then, having set the historical stage, in Part VI we
turn to a description and evaluation of the results of Mr. Miller’s survey. Finally, in Part VII, we
look at what others have said about our capital sentencing system, and we state our conclusion

that Tennessee’s death penalty system is nothing more than a capricious lottery.

II. BACKGROUND
We tend to forget the reason behind Tennessee’s current capital sentencing scheme. It
stemns from the 1972 case of Furman v Georgia,? where the United States Supreme Court
expressed three principles that underlie the Court’s death penalty jurisprudence under the
Eighth Amendment Cruel and Unusual Punishments Clause.
The first principle is that death is different. “The penalty of death differs from all other
forms of criminal punishment, not in degree butin kind. It is unique in its total irrevocability. It

is unique in its rejection of rehabilitation of the convict as a basic purpose of criminal justice.




And it is unique, finally, in its absolute renunciation of all that is embodied in our concept of
humanity.”

The second principle is that the constitutionality of a punishment is to be judged by
contemporary, “evolving standards of decency that mark the progress of a maturing society.”

And third, viewing how the sentencing system operates as a whole, the death penalty
must not be imposed in an arbitfary and capricious manner. Justices Stewart and White issued
the decisive opinions in Furman that represent the Court’s holding - the common denominator
among the concurring opinions constituting the majority.> justice Stewart explained it this way:

[T]he death sentences now before us are the product of a legal system that brings them,
1 believe, within the very core of the Eighth Amendment’s guarantee against cruel and
unusual punishments, a guarantee applicable against the States through the Fourteenth
Amendment. In the first place, it is clear that these sentences are “cruel” in the sense
that they excessively go beyond, not in degree but in kind, the punishments that the state
legislatures have determined to be necessary. In the second place, it is equally clear that
these sentences are “unusual” in the sense that the penalty of death is infrequently
imposed for murder, and that its imposition for rape is extraordinarily rare. ButIdo not
rest my conclusion upon these two propositions alone. These death sentences are cruel
and unusual in the same way that being struck by lightning is cruel and unusual. For, of
all the people convicted of rapes and murders in 1967 and 1968, many just as

reprehensible as these, the petitioners are among a capriciously selected random

handful upon whom the sentence of death has in fact been imposed. My concurring

3 Id. at 306 (Stewart, ], concurring). The Supreme Court has reiterated this principle. The death
penalty “is different in kind from any other punishment imposed under our system of criminal justice. *
Gregg v, Georgia, 428 U.S. 153, 188 (1976). “From the point of view of the defendant, it is different both
in its severity and its finality. From the point of view of society, the action of the sovereign in taking the
life of one of its citizens also differs dramatically from any other legitimate state action.” Gardner v.
Florida, 430 U.S. 349,357 (1977).

4 Trop v. Dulies, 356 U.S. 86, 101 (plurality opinion) (quoted by Douglas, J., in Furman, 408 U.S. at 242).
As Justice Douglas further explained, “[Tthe proscription of cruel and unusual punishments ‘is not
fastened to the obsolete but may acquire meaning as public opinion becomes enlightened by a humane
justice.” Id. at 242-43 (quoting from Weems v. United States, 217 U.5. 349, 378 (1909)). The Court’s
constitutional decisions should be informed by “contemporary values concerning the infliction of a
challenged sanction.” Gregg v. Georgia, 428 U.5.153, 173 (1976).

5 Justices Brennan and Marshall opined that the death penalty is per se unconstitutional. Justice
Douglas’s position on the per se issue was unclear, but he found that the death penalty sentencing
schemes at issue were unconstitutional.



Brothers have demonstrated that, if any basis can be discerned for the selection of these
few to be sentenced to die, it is the constitutionally impermissible basis of race. But
racial discrimination has not been proved, and [ putit to one side. I simply conclude that
the Eighth and Fourteenth Amendments cannot tolerate the infliction of a sentence of
death under legal systems that permit this unique penalty to be so wantonly and so
freakishly imposed.®

And Justice White explained:

[ begin with what | consider a near truism: that the death penalty could so seldom be
imposed that it would cease to be a credible deterrent or measurably to contribute to
any other end of punishment in the criminal justice system. Itis perhaps true that no
matter how infrequently those convicted of rape or murder are executed, the penaity so
imposed is not disproportionate to the crime and those executed may deserve exactly
what they received. It would also be clear that executed defendants are finally and
completely incapacitated from again committing rape or murder or any other crime. But
when imposition of the penalty reaches a certain degree of infrequency, it would be
very doubtful that any existing general need for retribution would be measurably
satisfied. Nor could it be said with confidence that society’s need for specific deterrence
justifies death for so few when for so many in like circumstances life imprisonment or
shorter prison terms are judged sufficient, or that community values are measurably

reinforced by authorizing a penalty so rarely invoked.

[Clommon sense and experience tell us that seldom-enforced laws become ineffective
measures for controlling human conduct and that the death penalty, unless imposed
with sufficient frequency, will make little contribution to deterring those crimes for
which it may be exacted/’

It is also my judgment that this point has been reached with respect to capital
punishment as it is presently administered under the statutes involved in these

cases.... | cannot avoid the conclusion that as the statutes before us are now

administered, the penaity is so infrequently imposed that the threat of execution is too

attenuated to be of substantial service to criminal justice.®

6 408 U.S. at 309-10. (internal citations omitted; emphasis added).
71d. at 311-12 (emphasis added).

8 1d. at 312-13 (emphasis added).



Since Furman and Gregg, the Court has repeatedly emphasized that the judicial system
must guard against arbitrariness in the imposition of the death penalty; and the qualitative
difference of death from all other punishments requires a correspondingly greater need for
reliability, consistency, and fairness in capital sentencing decisions. Seg, e.g., Gardnerv.
Florida® (“It is of vital importance to the defendant and to the community that any decision to
impose the death sentence be, and appear to be, based on reason rather than caprice or

emotion.”); Zantv. Stephens 10 (“[B]ecause there is a qualitative difference between death and

any other permissible form of punishment, ‘there is a corresponding difference in the need for

reliability in the determination that death is the appropriate punishment in a specific case.”);

California v. Ramosi! (“The court ... has recognized that the qualitative difference of death from
all other punishments requires a correspondingly greater degree of scrutiny of the capital

sentencing determination.”); Ford v. Wainwright!? (“In capital proceedings generally, this

Court has demanded that factfinding procedures aspire to a heightened standard of

reliability.”); Spaziano v. Florida,1® (“[B]ecause of its severity and irrevocability, the death

penalty is qualitatively different from any other punishment, and hence must be accompanied
by unique safeguards to ensure that it is a justified response to a given offense.”). Therefore,
courts must “carefully scrutinize ... capital sentencing schemes to minimize the risk that the

penalty will be imposed in error or in an arbitrary and capricious manner. There mustbe a

9 430 U.S. 349, 357 (1977).

10 462 U.S. 862, 884-85 (1983).
11 463 U.S. 992, 998-99 (1983).
12 477 U.S. 399, 411 (1986).

13 468 1).S. 447, 468 (1984).



valid penological reason for choosing from among the many criminal defendants the few who
are sentenced to death.”1#
Furman makes at least three more key points concerning a proper Eighth Amendment
analysis in the death penalty context:
{i) Courts must view how the entire sentencing system operates - i.e,, how the
few are selected to be executed from the many murderers who are not - and not just
focus on the particular case under review. As the Supreme Court explained, we must

“look[] to the sentencing system as a whole {as the Court did in Furman_...)";1% “a

constitutional violation is established if a defendant demonstrates a “pattern of arbitrary

and capricious sentencing.”6 It is worth noting that in Furman, justice Stewart’s opinion

makes no reference to the facts or circumstances of the individual cases under review,
and justice White’s opinion only referred to the dates of the trials in the casesin a
footnote.'” Their opinions, along with the other three concurring opinions, dealt with
the operation of the death penalty system under a discretionary sentencing scheme, and

not with the merits of the individual cases.

14 1d. at 460 n. 7.

15 Gregg v. Georgia, 428 U.S. 153, 200 (1976) (emphasis added).

16 1d. at 195 n. 46 (joint opinion of Stewart, Powell, and Stevens, J].).

17 Indeed, there is virtually no reference to the facts of the cases under review in any of the nine Furman
opinions.



(ii) How the capital sentencing system operates as a whole, as well as evolving
standards of decency, will change over time and eventually can reach a point where the
system is operating in an unconstitutional manner - as was the case in Furman.i8

(iii) An essential factor to consider in the Eighth Amendment analysis is the
infrequency with which the death penalty is carried out.

To analyze the Eighth Amendment issue by viewing the sentencing system as a whole
and ascertaining the infrequency with which the death penalty is carried out, it is necessary to
look at statistics. After all, frequency is a statistical concept. A similar need to analyze statistics,
particularly statistical trends, applies when assessing evolving standards of decency.

And, indeed, that is exactly what the majority did in Furman. Each of the concurring
opinions in Furman relied upon various forms of statistical evidence that purported to
demonstrate patterns of inconsistent or otherwise arbitrary sentencing.1® Evidence of such
inconsistent results, of sentencing decisions that could not be explained on the basis of
individual culpability, indicated that the system operated arbitrarily and therefore violated the

Eighth Amendment.

18 post-Furman, by virtue of our evolving standards of decency, the Court has removed “various classes
of crimes and criminals from death penaity eligibility. Examples include those who rape adults, Coker v,
Georgia, 433 U.S. 584 (1977); the insane, Ford v. Wainwright, 477 U.S. 399 (1986); the inteilectually
disabled, Atkins v. Virginia, 536 U.S. 304 (2002); juveniles, Roper v. Simmons, 543 U.S. 551 (2005); and
those who rape children, Kennedy v. Louisiana, 554 U.S. 407 (2008).” Stateyv. Pruitt, 415 SW.3d 180,
224 n. 6 (Tenn. 2013) (Koch, J., concurring and dissenting).

19 Furman, 408 U.S. at 249-52 (Douglas, |., concurring); Id. at 291-95 (Brennan, ]., concurring); id. at 309-
10 (Stewart, ], concurring}; id. at 313 (White, ]., concurring); id. at 364-66 {Marshall, |, concurring).

10



The death penalty statutes under review in Furman, and virtually all then-existing death
penalty statutes, were “discretionary.”?® Under those sentencing schemes, if the jury decided
that the defendant was guilty of a capital offense, then either the jury or judge would decide
whether the defendant would be sentenced to life or death. The sentencing decision was
completely discretionary, with no narrowing of discretion or guidance in the exercise of
discretion if the defendant was found guilty. Furman determined that under those kinds of
discretionary sentencing schemes, the death penalty was being imposed capriciously, in the
absence of consistently applied standards, and accordingly any particular death sentence under
such a system would be deemed unconstitutionally arbitrary. This problem arose in large
measure from the infrequency of the death penalty’s application and the irrational manner by
which so few defendants were selected for death.

In response to Furman, various states enacted two different kinds of capital sentencing

schemes, which the Court reviewed in 1976. The two leading decisions were Woodson v. North

Carolina,?! and Gregg v. Georgia, 22

In Woodson, the Court examined a mandatory sentencing scheme - if the defendant was

found guilty of the capital crime, a death sentence followed automatically. Presumably, a
mandatory scheme would eliminate the Furman problem of unfettered sentencing discretion.
The Court, however, found that such a mandatory scheme violates the Eighth Amendment on

three independent grounds. Most significantly for our purposes, the Court determined that

20 In 1838, Tennessee was the first state to convert from a “mandatory” capital sentencing scheme to a
“discretionary” scheme, purportedly to mitigate the strict harshness of a mandatory approach.
Eventually all states with the death penalty followed course and converted to discretionary schemes.
Stuart Banner, The Death Penalty - An American History 139 (Harvard Univ. Press, 2002).

21 428 U.S. 280 (1976).

22 428 U.5. 153 (1976).
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North Carolina’s mandatory death penalty statute “fail[ed] to provide a constitutionally
tolerable response to Furman'’s rejection of unbridled jury discretion in the imposition of
capital sentences. ... [W]hen one considers the long and consistent American experience with
the death penalty in first-degree murder cases, it becomes evident that mandatory statutes
enacted in response to Furman have simply papered over the problem of unguided and
unchecked jury discretion.”?? (Again, the Court looked at the historical record.) The mandatory
statute merely shifted discretion away from the sentencing decision to the guilty /not-guilty
decision, which historically had involved an excessive degree of discretion - and therefore
arbitrariness - in capital cases. The Court emphasized that mandatory sentencing schemes
“do[] not fulfill Furman'’s basic requirement by replacing arbitrary and wanton jury discretion
with objective standards to guide, regularize, and make rationally reviewable the process for
imposing a sentence of death.” 24

In Gregg, the Court upheld a “guided discretion” sentencing scheme. This type of
scheme, patterned in part after the American Law Institute Model Penal Code, §210.6 (1962),
was designed to address Furman’s concern with arbitrariness by: (i) bifurcating capital trials in
order to treat the sentencing decision separately from the guilty /not-guilty decision; (ii)
narrowing the class of death-eligible defendants by requiring the prosecution to prove
aggravating circumstances, thereby narrowing the range of discretion that could be exercised;
(iii) allowing the defendant to present mitigating evidence, to ensure that the sentencing

decision is individualized, another constitutional requirement; (iv) guiding the jury’s exercise of

23423 U.S. at 302.

24 [d. at 303 (emphasis added).
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discretion within that narrowed range by instructing the jury on the proper consideration of
aggravating and mitigating circumstances; and (v) ensuring adequate judicial review of the
sentencing decision as a check against possible arbitrary and capricious decisions. The Court
explained the fundamental principle of Furman, that “where discretion is afforded a sentencing
body on a matter so grave as the determination of whether a human life should be taken or
spared, that discretion must be suitably directed and limited so as to minimize the risk of
wholly arbitrary and capricious action.”?%

When Gregg was decided, states had no prior experience with “guided discretion” capital
sentencing. Whether such a scheme would “fulfill Furman’s basic requirement” of removing
arbitrariness and capriciousness from the system, and whether it would comply with our
evolving standards of decency, could only be determined over time. Essentially, Gregg’s
discretionary sentencing statute was an experiment, never previously attempted or tested.

In 1977, Tennessee responded to Furman, Woodson, and Gregg by enacting its version of

a guided discretion capital sentencing scheme.?6 Tennessee’s scheme was closely patterned
after the Georgia scheme upheld in Gregg and included the same elements itemized above.
While the Tennessee General Assembly subsequently amended Tennessee’s statute a number of

times, its basic structure remains.2” As was the case in Georgia, under Tennessee’s scheme a

25428 U.S. at 189.
26 See Tenn. Code Ann. §§ 39-13-204 and 206.

7 In 1993, the General Assembly provided for life without parole as an alternative sentence for first
degree murder, T.C.A. § 39-13-204(f). In 1995, as part of the “truth-in-sentencing” movement the
General Assembly amended the provisions of Tenn. Code. Ann. § 40-35-501pertaining to release
eligibility, which has been interpreted to require a defendant sentenced to life for murder to serve a
minimum of 51 years before release eligibility. See Vaughn v State, 202 S.W.3d 106 (Tenn. 2006). In
1999 the General Assembly adopted lethal injection as the preferred method of execution and
subsequently, in 2014, allowed for electrocution as a faliback method if lethal injection drugs are not
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death sentence can be imposed only in a case of “aggravated” first degree murder upon a
“balancing” of statutorily defined aggravating circumstances?® proven by the prosecution and
any mitigating circumstances presented by the defense.?® The Tennessee Supreme Courtis
statutorily required to review each death sentence “to determine whether (A) the sentence of
death was imposed in any arbitrary fashion; (B) the evidence supports the jury’s finding of
statutory aggravating circumstance or circumstances; (C) the evidence supports the jury’s
finding that the aggravating circumstance or circumstances outweigh any mitigating
circumstances; and (D) the sentence of death is excessive or disproportionate to the penalty
imposed in similar cases, considering both the nature of the critne and the defendant.”® The
Court’s consideration of whether a death sentence is “excessive or disproportionate to the

penalty imposed in similar cases” is referred to as “comparative proportionality review.”

IIl. AGGRAVATORS AND THE EXPANDED CLASS OF DEATH-ELIGIBLE DEFENDANTS
The thesis of this article is that Tennessee’s capital punishment system operates as a
capricious lottery. To putinto proper context the lottery metaphor and recent trends in
Tennessee’s capital sentencing, it is important to understand how the Tennessee General

Assembly and the Tennessee Supreme Court have gradually expanded the class of death-eligible

available. Tenn. Code Ann. § 40-23-114. Additionally, over the years the General Assembly has
broadened the class of death-eligible defendants by adding and changing the definition of certain
aggravating circumstances, discussed in Part Il below.

28 Aggravating circumstances are defined in Tenn. Code Ann. § 39-13-104(i).

29 See Tenn. Code Ann. § 39-13-204(g) {to impose a death sentence, the jury must unanimously find
beyond a reasonable doubt that the aggravating circumstances outweigh the mitigating circumstances; if

a single juror votes for life or life without parole, then the death sentence cannot be imposed).

30 Tenn. Code Ann. § 39-13-206(c){1).
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defendants. The expansion of this class has correspondingly broadened the range of discretion
for prosecutors in deciding whether to seek death, and for juries in making capital sentencing
decisions at trial. This in turn has increased the potential for arbitrariness.?!

A fundamental feature of the capital sentencing scheme approved in Gregg, and adopted
by Tennessee, is the narrowing of the class of first degree murder defendants who are eligible
for the death penalty, by requiring proof of the existence of one or more statutorily defined
“aggravating circumstances” that characterize the crime and/or the defendant. As the Courtin
Gregg explained, “Furman mandates that where discretion is afforded a sentencing body on a
matter so grave as the determination of whether a human life should be taken or spared, that
discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary
and capricious action.”3? A central part of the majority opinion in Gregg specifically addressed
whether the statutory aggravating circumstances in that case effectively limited the range of
discretion in the capital sentencing decision.3® The Court has repeatedly stressed that a State’s
“capital sentencing scheme must ‘genuinely narrow the class of persons eligible for the death
penalty and must reasonably justify the imposition of a more severe sentence on the defendant
compared to others found guilty of murder.””34

In addition to defining the class of death eligible defendants, aggravating circumstances

also provide the prosecution with a means of persuading the jury to impose a death sentence.

31 This phenomenon - the expansion over time of the class of death-eligible defendants - has occurred in
a number of states and is sometimes referred to as “aggravator creep.” See Edwin Colfax, Fairness in the
Application of the Death Penaity, 80 Ind. L.]. 35,35 (2005).

32 Gregg, 428 U.S. at 189,
33 1d. at 200-04.

34 Lowenfied v. Philps, 484 U.S. 231, 244 (1988) (quoting Zant v. Stephens, 462 U.S. 862,877 (1983)).
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At sentencing, the jury is called upon to “weigh” the aggravating circumstances against the
mitigating circumstances, and if the jury finds that the aggravators outweigh the mitigators,
then the sentence “shall be death.”* The more aggravators the prosecution can prove, the more
likely the jury will give greater weight to the aggravators and return a death verdict. Moreover,
along with expanding the number and definitional range of aggravators, the Court and the
legislature have also expanded the range of evidence that the prosecution can present to the
jury at the sentencing hearing, which also enhances the prosecution’s case for death.3®

The Tennessee statute enacted in 1977 defined eleven aggravating circumstances that

set the boundary around the class of death-eligible defendants.3” Qver the years, the Tennessee

35 Tenn. Code Ann. § 39-13-204(g)(1).

36 Tenn. Code Ann. § 39-13-204(c) allows the prosecution to introduce, among other things, evidence
relating to “the nature and circumstances of the crime” or “the defendant’s character and background.”
The Court has broadly interpreted this provision by holding that this kind of evidence “is admissible
regardless of its relevance to any aggravating or mitigating circumstance.” State v. Sims, 45 SW.3d 1, 13
(Tenn. 2001). The legislature also amended § 39-13-204(c) to allow introduction of evidence relating to
a defendant's prior violent felony conviction, which is discussed below in connection with the (i)(2)
aggravator. Additionally, following Payne v. Tennessee, 501 U.S. 808 (1991), the legislature amended §
39-13-204(c) to permit victim impact testimony in the sentencing hearing. See State v. Nesbit, 978
S.W.2d 872, 887-94 (Tenn. 1998).

" The original version of the sentencing statute, Tenn .Code Ann. § 39-2404(i) (1997), defined the eleven
aggravating circumstances as follows:
(1) The murder was committed against a person less than twelve years of age and the defendant
was eighteen years of age, or older.
(2] The defendant was previously convicted of one or more felonies, other than the present
charge, which involved the use or threat of violence to the person.
{3) The defendant knowingly created a great risk of death to two or more persons, other than the
victim murdered, during his act of murder.
(4) The defendant committed the murder for remuneration or the promise of remuneration, or
employed another to commit the murder for remuneration or the promise of remuneration.
(5) The murder was especially heinous, atrocious, or cruel in that it involved torture or
depravity of mind.
(6) The murder was committed for the purpose of avoiding, interfering with, or preventing a
lawful arrest or prosecution of the defendant or another.
(7) The murder was committed while the defendant was engaged in committing, or was an
accomplice in the commission of, or was attempting to commit, or was fleeing after committing
or attempting to commit, any first degree murder, arson, rape, robbery, burglary, larceny,
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General Assembly has added six aggravators to the original list, bringing the total number to 17,

and it has amended other aggravators to further expand the class of death eligible defendants.38

kidnapping, aircraft piracy, or unlawful throwing, placing or discharging of a destructive device
or bomb.

(8) The murder was committed by the defendant while he was in lawful custody or in a place of
fawful confinement or during his escape from lawful custody or from a place of lawful
confinement.

(9) The murder was committed against any peace officer, corrections official, corrections
employee or fireman, who was engaged in the performance of his duties, and the defendant
knew or reasonably should have known that such victim was a peace officer, corrections official,
corrections employee or fireman, engaged in the performance of his duties.

(10) The murder was committed against any present or former judge, district attorney general
or state attorney general, assistant district attorney general or assistant state attorney general
due to or because of the exercise of his official duty or status and the defendant knew that the
victim occupied said office.

(11) The murder was committed against a national, state, or local popularly elected official, due
to or because of the official's lawful duties or status, and the defendant knew that the victim was
such an official.

See, Houston v. State, 593 S.\W.2d 267,274 n.1 (Tenn. 1980).

3% Tenn. Code Ann. § 39-13-204(h) (2017) now defines the aggravators as follows (the important
changes from the 1977 version are italicized);
(1) The murder was committed against a person less than twelve (12) years of age and the
defendant was eighteen [18) years of age or clder;
(2) The defendant was previously convicted of one (1) or tnore felonies, other than the present
charge, whose statutory elements involve the use of violence to the person;
{3) The defendant knowingly created a great risk of death to two (2) or more persons, other than
the victim murdered, during the act of murder;
{(4) The defendant committed the murder for remuneration or the promise of remuneration, or
employed another to commit the murder for remuneration or the promise of remuneration;
(5) The murder was especiaily heinous, atrocious, or cruel, in that it involved torture or serious
physical abuse beyvond that necessary to produce death;
(6) The murder was committed for the purpose of avoiding, interfering with, or preventing a
lawful arrest or prosecution of the defendant or another;
(7) The murder was knowingly committed, solicited, directed, or aided by the defendant, while the
defendant had a substantial role in committing or attempting to commit, or was fleeing after
having a substantial role in committing or attempting to commit, any first degree murder, arson,
rape, robbery, burglary, theft, kidnapping, aggravated child abuse, aggravated child neglect, rape
of a child, aggravated rape of a child, aircraft piracy, or unlawful throwing, placing or discharging
of a destructive device or bomb;
(8) The murder was committed by the defendant while the defendant was in lawful custody or in
a place of lawful confinement or during the defendant's escape from lawful custody or from a
place of lawful confinement;
(9) The murder was committed against any law enforcement officer, corrections official,
corrections employee, probation and parole officer, emergency medical or rescue worker,
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While the Tennessee legislature’s expansion of aggravators is significant, itis perhaps

more significant that the Tennessee Supreme Court has interpreted a number of the most

frequently used aggravators in a broad fashion. The important interpretations are as follows:

(1)(2) Aggravator — Prior Violent Felony Conviction

In a large number of murder cases, the defendant was previously convicted of a violent

felony, and prosecutors frequently use the prior violent felony conviction as an aggravator in

seeking death sentences. The Tennessee Supreme Court has broadened the application of this

aggravator in a number of ways.

First, notwithstanding the plain language of the statute as amended, which requires that

the “statutory elements” of the prior conviction involve the use of violence to the person, itis

not necessary for the statutory elements of the prior crime to explicitly involve the use of

emergency medical technician, paramedic or firefighter, who was engaged in the performance of
official duties, and the defendant knew or reasonably should have known that the victim was a
law enforcement officer, corrections official, corrections employee, probation and parole officer,
emergency medical or rescue worker, emergency medical technician, paramedic or firefighter
engaged in the performance of official duties;

(10) The murder was committed against any present or former judge, district attorney general
or state attorney general, assistant district attorney general or assistant state attorney general,
due to or because of the exercise of the victim's official duty or status and the defendant knew
that the victim occupied such office;

{11) The murder was committed against a national, state, or local popularly elected official, due
to or because of the official's lawful duties or status, and the defendant knew that the victim was
such an official;

{12) The defendant committed "mass murder,” which is defined as the murder of three (3) or more
persons, whether committed during a single criminal episode or at different times within a forty-
eight-month period;

(13) The defendant knowingly mutilated the body of the victim after death;

{14} The victim of the murder was sevenly (70) vears of age or older; or the victim of the murder
was particularly vulnerable due to a significant disability, whether mental or physical, and at the
time of the murder the defendant knew or reasonably should have known of such disability;

(15) The murder was committed in the course of an act of terrorism;

{16) The murder was committed against a pregnant woman, and the defendant intentionally killed
the victim, knowing that she was pregnant; or

{17) The murder was committed at random and the reasons for the killing are not obvious or easily
understood,
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violence. Instead, according to the Court, in cases involving a prior crime which statutorily may
or may not involve the use of violence, it is only necessary for the prosecution to prove to the
judge (not the jury), based upon the record of the prior conviction, that as a factual matter the
prior crime actually did involve the defendant's use of violence to another person.3?

Thus, for example, in State v. Cole the defendant had been convicted of robbery and
other crimes for which “the statutory elements of each of the crimes may or may not involve the
use of violence, depending on the facts of the underlying conviction.”® The Court sustained the
use of the prior violent felony aggravator upon the trial judge’s determination that the evidence
underlying the prior convictions established that in fact the crimes involved the defendant’s use
of violence.#1

Second, the Court has held that the “prior conviction” need not relate to a crime that
occurred before the alleged capital murder; it is only necessary that the defendantbe
“convicted” of that crime before his capital murder trial.#2 The “prior convicted” crime may
have occurred after the murder for which the prosecution seeks the death penalty. Itis not
unusual for the prosecution to obtain a conviction for a more recent crime in order to create an

aggravator for use in the capital trial on a prior murder.

39 State v. Ivy, 188 S.W.2d 132, 151 (Tenn. 2006) (holding that the prior conviction may be used as an
aggravator if the element of “violence to the person” was set forth in “the statutory definition, charging
document, written plea agreement, transcript of plea colloquy, [or] any explicit factual finding by the
trial judge to which the defendant assented”) (quoting Shepard v. United States, 544 U.S. 3, 16 (2005)).

40 155 S.W.3d 885, 899 (2005).

41 ]1d. at 899-905. Arguably the procedure by which the trial judge made the finding of viclence to the
person was modified by the Court in vy, supra note 39.

42 State v. Allen, 69 S.W.3d 181, 186 (Tenn. 2002); State v. Fitz, 19 S.W.3d 213, 214 (Tenn. 2000).

19



Third, a prior conviction of a violent felony that occurred when the defendant was a
juvenile, if he was tried as an adult, can qualify as an aggravator to support a death sentence for
a murder that occurred later when the defendant was an adult,*? even though juvenile offenders
are not eligible for the death penaity.t*

Additionally, in 1998 the legislature expanded the range of permissible evidence the
prosecution can introduce relating to a prior violent felony conviction. The 1998 amendment
permits introduction of evidence “concerning the facts or circumstances of the prior conviction”
to “be used by the jury in determining the weight to be accorded the aggravating factor.”®> The
amendment gives the prosecution extremely broad license to use such evidence because “[s]uch
evidence shall not be construed to pose a danger of creating unfair prejudice, confusing the
issues, or misleading the jury and shail not be subject to exclusion on the ground that the
probative value of the evidence is outweighed by prejudice to either party.”¢

{(1)(5) Aggravator — Heinous, Atrocious or Crue}

A murder defendant is eligible for the death penaity if “[t]he murder was especially
heinous, atrocious, or cruel, in that it involved torture or serious physical abuse beyond that
necessary to produce death” - often referred to as the “HAC aggravator.” Any murder, by
definition, is a heinous crime that can evoke in a normal juror a strong, visceral negative

reaction. In most premeditated murder cases the prosecution can allege the HAC aggravator.,

43 Statev. Davis, 141 S.W.3d 600, 616-18 (Tenn. 2004).

44 Roper v. Simmons, 543 U.S. 551 (2005).
45 Tenn. Code Ann. § 39-13-204(c).
46 g,

47 Tenn, Code Ann. § 39-13-204(c).
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But under Furman and Gregg, most murder cases should not be eligible for capital punishment
The challenge is to create a meaningful, rational, and consistently applied distinction between
first degree murder cases in general, all of which are “heinous” in some sense of the term, and
the supposedly few murders that are “especially heinous, atrocious or cruel” justifying a death
sentence, in order for this aggravator to serve the function of meaningfully narrowing the class
of death eligible defendants.

What constitutes an “especially heinous, atrocious or cruel” murder is ultimately a
subjective determination without clearly delineated criteria. In the early period following

Furman, the United States Supreme Court struck down similar kinds of aggravators as

unconstitutionally vague#® The Tennessee Supreme Court responded to those cases by
applying a “narrowing construction” of the statutory language, stipulating that the HAC
aggravator is “directed at ‘the conscienceless or pitiless crime which is unnecessarily torturous
to the victim."*® In Cone v. Bell a Sixth Circuit panel declared Tennessee’s HAC aggravator to be
unconstitutionally vague.’? The Supreme Court, however, reversed the Sixth Circuit and upheld

Tennessee’s version based upon the narrowing construction.’! Although the Supreme Court

8 See, e.g., Godfrey v. Georgia, 446 U.S. 420 (1980) (invalidating Georgia’s “outrageously or wantonly
vile, horrible or inhuman” aggravator); Maynard v, Cartwright, 486 U.S. 356 (1988) (invalidating
Oklahoma's “especially heinous, atrocious or cruel” aggravator}.

49 State v. Dicks, 615 S.W.2d 126 (Tenn. 1981); State v. Melson, 638 S.W.2d 342, 367 (Tenn. 1982). The
Court’s narrowing construction included language purportedly defining the term “torturous.” The
Tennessee legislature followed suit by amending the language of the HAC aggravator to provide that it
must involve “torture or serious physical abuse beyond that necessary to produce death.”

50 Cone v. Bell, 359 F.3d 785, 794-97 (2004).

51 Bell v. Cone, 543 U.S. 447 (2005) (per curiam).
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upheld Tennessee’s HAC aggravator, it was a close call, and the criteria for its application
remains subjective.

Even with its narrowing construction in response to early U.S. Supreme Court decisions,
the Tennessee Supreme Court fnanages to give the HAC aggravator a very broad definition. The

Court’s fullest description of this aggravator can be found in State v. Keen, where the Court

explained:

The “especially heinous, atrocious or cruel” aggravating circumstance “may be proved
under either of two prongs: torture or serious physical abuse.” This Court has defined
“torture” as the “infliction of severe physical or mental pain upon the victim while he or
she remains alive and conscious.” The phrase “serious physical abuse beyond that
necessary to produce death,” on the other hand, is “self-explanatory; the abuse must be
physical rather than mental in nature.” The word ‘serious’ alludes to a matter of degree,”
and the term “abuse” is defined as “an act that is ‘excessive’ or which makes ‘improper
use of a thing," or which uses a thing ‘in a manner contrary to the natural or legal rules
for its use.”

Qur case law is clear that ‘[t]he anticipation of physical harm to oneself is torturous” so
as to establish this aggravating circumstance, Our case law is also clear that the physical
and mental pain suffered by the victim of strangulation may constitute torture within the
meaning of the statute.”s?
The Courthas also held that although the HAC aggravator now contains two prongs - “torture”
or “serious physical abuse” - jurors “do not need to agree on which prong makes the murder
‘especially heinous, atrocious, or cruel.”s3
The case of State v. Rollins®# illustrates the broad scope of the Court’s definition of the
HAC aggravator. The defendant was found guilty of stabbing the victim multiple times. In the

guilt phase the medical examiner testified to the cause of death, describing in detail the multiple

stab wounds. In the sentencing hearing, the medical examiner testified again, largely repeating

5231 S.W.3d 196, 206-07 (Tenn. 2000) (internal citations omitted).

53 Id. at 208-09. See also State v. Davidson, 509 S.W.3d 156, 219 (Tenn. 2016).

54 188 S.W.3d 553, 572 (Tenn. 2006).
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his evocative guilt-phase testimony and further describing some of the stab wounds as
“defensive,” meaning that the victim was conscious and experienced physical and mental
suffering during the assault. According to the Court, this evidence was sufficient to establish the
HAC aggravator. It follows that, in any murder case in which the victim was aware of what was
happening and/or suffered physical pain during the assault, it may be possible to find the
existence of the HAC aggravator. Certainly the prosecution can allege itin a wide range of cases.
With the Court’s nebulous definition, it is difficult to see how the HAC aggravator meaningfully
narrows the class of death eligible defendants.

(i}(6) Aggravator ~ Avoiding Arrest or Prosecution

The (i)(6) aggravator applies when “[t]he murder was committed for the purpose of
avoiding, interfering with, or preventing a lawful arrest or prosecution of the defendant or
another.” This aggravator can be alleged in any case in which the murder occurred during the
commission of another crime, because in any such case the prosecution can argue thata
motivating factor in the murder was to eliminate the victim as a witness, As with other
aggravators, the Tennessee Supreme Court has broadly defined this aggravator.

Although this aggravator addresses the defendant’s motivation, not much is required to
prove it. While “tJhe defendant’s desire to avoid arrest or prosecution must motivate the
defendant to kill, [] it does not have to be the only motivation. Nor does it have to be the
dominant motivation. The aggravating circumstance is not limited to the killings of

eyewitnesses or those witnesses who know or can identify the defendant.”s5

55 Penny |. White, Tennessee Gapital Case Handbook, at 15.43 (Tennessee Association of Criminal
Defense Attorneys, 2010) (citing Terry v. State, 46 S.W.3d 147, 162 (Tenn. 2001); State v. Bush, 942
S.W.2d 489, 529 (Tenn. 1997); State v. Evans, 838 S.W.2d 185 (Tenn. 1992); State v. Ivy, 188 5.W.3d 132,
144 (Tenn. 2006); and State v, Hall, 976 S.W.2d 121, 133 (Tenn. 1998)).
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As one scholar has explained, “When applied broadly to any victim who could have
possibly identified the defendant, this aggravating circumstance applies to almost all murders,
in violation of the narrowing principle.”s¢

Aggravator (i){7] - Felony Murder

Many murders are committed during the commission of another crime, and a “felony
murder” can be prosecuted as first degree murder even if the defendant was not the assailant
and lacked any intent to kill.5? Also a defendant who caused the victim’s death during the
commission of another felony can be guilty of felony murder even if the defendant neither
premeditated nor intended the victim’s death.58 1f the defendant is guilty of felony murder, then
the prosecution can allege and potentially prove the (i)(7) aggravator.5?

In the felony murder case of State v. Middlebrooks, 840 S.W.2d 317, 341 (Tenn. 1992),

the Court invalidated the earlier version of this aggravator, because there was no distinction
between the elements of the crime of felony murder and the felony murder aggravator. The
Court held that in such a case, the felony murder aggravator was unconstitutional because, by
merely duplicating the elements of the underlying felony murder, it did not sufficiently narrow
the class of death eligible defendants.

The legislature responded by amending the statute in 1995 to add two elements to the

felony murder aggravator: that the murder was "knowingly” committed, solicited, directed, or

56 Id. at 15.45.

57 See Tenn. Code Ann. § 39-13-202(a) for the elements of first degree premeditated murder and first
degree felony murder.

58 State v. Pruitt, 415 S.W.3d 180, 205 (Tenn. 2013).
5% The other felonies that support this aggravator are “first degree murder, arson, rape, robbery,

burglary, theft, kidnapping, aircraft piracy, or unlawful throwing, placing or discharging of a destructive
device or bomb[.]” 39 Tenn. Code Ann. § 39-13-204(i)(7).
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aided by the defendant; and that the defendant had a “substantial role” in the underlying felony

while the murder was committed.6® In State v, Banks, the Court upheld the amended felony

murder aggravator because its elements did not merely duplicate the elements of felony
murder, and therefore, according to the Court, the aggravator satisfied the constitutional
requirement to narrow the class of death eligible defendants.5%

Although the legislature amended the (i}(7) felony murder aggravator in response to the

Middlebrooks problem, it is not clear how this amendment created a practical difference in the

statutory definition. The “knowing” and “substantial role” elements in the amended statute are
relatively easy to prove and potentially could apply to virtually every felony murder, and these
elements do not effectively perform a narrowing function.®?
o

Because the Court and legislature have expanded the number and meaning of
aggravating circumstances that could support a death sentence, we submit that a large majority
of first degree murder cases are now death eligible. It is hard to imagine a case in which the
prosecution could not allege and potentially prove the existence of an aggravator. With this
development, it is especially significant that, as discussed in Part V] below, Tennessee has

experienced a sharp decline in sustained death sentences over the past ten to twenty years,

notwithstanding the availability of death as a sentencing option in a larger number of first

60 Tenn, Code Ann. § 39-13-204(i)(7) (1995).

61 271 S.W.3d 90, 152 (Tenn. 2008). See also Carter v. State, 958 S.W.2d 620, 624 (Tenn. 1997)
(upholding the aggravator when defendant was charged with both premeditated and felony murder
relating to the same murder); State v. Robinson, 146 5.W.3d 469, 501 (Tenn. 2004) (upholding felony
murder aggravator when the defendant did not kill the victim}.

62 See, e.g., State v, Pruitt, 415 S.W.3d 180, 205 (Tenn. 2013) (upholding felony murder aggravator when,
although defendant caused victim’s death during a carjacking, there was no proof that he intended the
death or knew that death would ensue).
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degree murder cases. This not only implicates the problem of arbitrariness, it also strongly

indicates that Tennessee’s evolving standard of decency is moving away from the death penalty.

IV. COMPARATIVE PROPORTIONALITY REVIEW AND RULE 12

Another important development in Tennessee’s death penalty jurisprudence has been
the evisceration of any kind of meaningful “comparative proportionality review” of death
sentences by the Tennessee Supreme Court.

As noted above, in an effort to protect against the “arbitrary and capricious” imposition
of the death penalty, and following Georgia’s lead, the Tennessee scheme requires the
Tennessee Supreme Court to conduct a “comparative proportionality review” in every capital
case. Tenn,Code Ann. § 39-13-206(c)(1)(D) provides that the Court shall determine whether
“the sentence of death is excessive or disproportionate to the penalty imposed in similar cases,
considering both the nature of the crime and the defendant.” According to the Court, the
statute’s purpose is to ensure “rationality and consistency in the imposition of the death
penalty.”63 Justice Aldolpho A. Birch, Jr., explained, “The principle underlying comparative
proportionality review is that it is unjust to impose a death sentence upon one defendant when
other defendants, convicted of similar crimes with similar facts, receive sentences of life
imprisonment (with or without parole). ... Thus, proportionality review serves a crucial role as

an ‘additional safeguard against arbitrary or capricious sentencing.”’é* This follows from the

63 See, e.g., State v. Barber, 753 S.W.2d 659, 665-66 (Tenn. 1988).

64 State v. Godsey, 60 S.W.3d 759, 793 (Tenn. 2001) (Birch, ]., concurring and dissenting).
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principle that a State’s “capital sentencing scheme ... must reasonably justify the imposition of a
more severe sentence on the defendant compared to others found guilty of murder.”ss

To facilitate comparative proportionality review, the Court promulgated Tennessee
Supreme Court Rule 12 (formerly Rule 47) in 1978, requiring that “in all cases ... in which the
defendant is convicted of first-degree murder,” the trial judge shall complete and file so-called
Rule 12 reports to include information about each of the cases.®®¢ Rule 12 was intended to create a
database of first-degree murder cases for use in comparative proportionality review in capital

cases. In State v. Adkins,” the Court stated that “our proportionality review of death penalty cases

... has been predicated largely on those reports and has never been limited to the cases that have
come before us on appeal” {(Emphasis added.) On January 1, 1999, the Court issued a press release
announcing the use of CD-ROMS to store copies of Rule 12 forms, in which then Chief Justice Riley
Anderson was quoted as saying, “The court’s primary interest in the database is for comparative
proportionality review in [capital] cases, which is required by court rule and state law, .... The
Supreme Court reviews the data to ensure rationality and consistency in the imposition of the

death penalty and to identify aberrant sentences during the appeal process.”8

65 Lowenfield v. Phelps, 484 U.S. 321, 244 {1988) (quoting Zant v. Stephens, 462 U.S. 862, 877 (1983))
(emphasis added).

66 As of June 30, 2017, the Rule 12 report included 67 detailed questions plus sub-questions divided into
six parts, as follows: A, Data Concerning the Trial of the Offense (12 questions); B. Data Concerning the
Defendant (17 questions); C. Data Concerning Victims, Co-Defendants, and Accomplices (15 questions);
D. Representation of the Defendant (10 questions); E. General Considerations (3 questions); and E.
Chronology of Case {10 questions). Additionally, the prosecutor and the defense attorney are given the
opportunity to submit comments to be appended to the report

67 725 S.W.2d 660, 663 (Tenn. 1987).

68 Available at hitp://tncourts.gov/press/1999/01 /01 /court-provides-high-tech-tool-legal-research-
murder-cases (last visited 11/17/17).
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The collection of Rule 12 data for comparative proportionality review was based on the

idea, derived from Furman, that capital cases must be distinguishable in a meaningful way from

non-capital first-degree murder cases. If there is no meaningful and reliable way to distinguish
between capital and non-capital first-degree murder cases, then the capital punishment system
operates arbitrarily, contrary to constitutional principles and modern notions of human decency.

Under this concept of arbitrariness, Rule 12 data collection can make sense. By gathering
and analyzing this kind of data, we can begin to see statistically whether our judicial system is
consistently and reliably applying appropriate criteria or standards for selecting only the “worst
of the bad” defendants for capital punishment,5° or whether there are other inappropriate criteria
(such as race, poverty, geographic location, prosecutorial whim, or other factors) that play an
untoward influence in capital sentencing decisions.

Unfortunately, the history of the Court’s comparative proportionality review, and of Rule
12, has been problematic.’® Rule 12 data has rarely, if éver, entered into the Court’s
comparative proportionality analysis. There was no effort by the Court or any other public
agency to organize or quantify Rule 12 data in any comprehensive way. All we have now are
CD-ROMS with copies of more than a thousand Rule 12 reports that have been filed, with no
indices, summaries, or sorting of information. There exist no reported Tennessee appellate

court opinions that cite or use any statistical data compiled from the Rule 12 reports. And

69 Members of the Tennessee Supreme Court have used the term “worst of the bad” in reference to the
proposition that the death penalty should be reserved only for the very worst cases. See State v.

Nichols, 877 S.W.2d 722, 739 (Tenn. 1994); State v. Howell, 868 S.W.2d 238, 265 (Tenn. 1993) (Reid, C]J.,
concurring); State v. Middlebrooks, 840 S.W.2d 317, 350 (Tenn. 1992) (Drowota, ., concurring and
dissenting).

70 In only one case has the Tennessee Supreme Court set aside a death sentence based on comparative
proportionality review. See State v. Godsey, 60 S.W.3d 759 (Tenn. 2001).
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perhaps most significantly, in more than one-third of first degree murder cases, trial judges
have failed to file Rule 12 reports, leaving a huge gap in the data.”?

In the 1990’s, Tennessee Supreme Court Justices Lyle Reid’2 and Adolpho A. Birch, Jr.73
began dissenting from the Court’s decisions affirming death sentences because of what they
perceived to be inadequate comparative proportionality review. Justice Reid criticized the
majority for conducting comparative proportionality review “without a structured review
process.”74

Then in 1997, the Court decided State v. Bland,”> which dramatically changed the Court’s
purported methodology for conducting a comparative proportionality review. Among other
things, the Court narrowed the pool of cases to be compared in the analysis. Under Bland, the
Court now compares the capital case under review only with other capital cases it has
previously reviewed, and not with the broader pool of all first degree murder cases, including
those that resulted in sentences of life or life without parole. Justices Reid and Birch dissented

in Bland. Justice Reid repeated his earlier complaints that the Court’s comparative

proportionality review analysis lacks proper standards.”® Justice Birch agreed with Justice Reid

71 See discussion of H.E. Miller, Jr.’s survey in Part Vi, below. A copy of Mr. Miller’s report is attached as
Appendix 1.

72 Justice Reid retired from the bench in 1998,

73 Justice Birch retired from the bench in 2006.

7% State v. Hodges, 944 S.W.2d 346, 363 (Tenn. 1997} (Reid, J., dissenting).
75 958 S.W.2d 651 (Tenn. 1997).

76 [d. at 674-79.
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and further dissented from the Court’s decision to narrow the pool of cases to be considered.”’
Thereafter Justice Birch repeatedly dissented from the Court’s decisions affirming death
sentences, on the ground that the Court’s comparative proportionality analysis was essentially
meaningless.”® Justice Birch stated: “I believe that the three basic problems with the current
proportionality analysis are that: (1) the proportionality test is overbroad, (2) the pool of cases
used for comparison is inadequate, and (3) review is too subjective.””?

More recently, in the 2014 decision of State v. Pruitt, Justices William C. Koch, Jr.8° and

Sharon G. Lee dissented from the Court’'s comparative proportionality methodology.8! Justice

Koch pointed out the problems with Bland as follows:

[T]he Bland majority changed the proportionality analysis in a way that deviates not
only from the language of Tenn. Code Ann. § 39-13-206(c)(1)(D) but also from the
relevant decisions of the United States Supreme Court.

First, the Court narrowed the pool of cases to be considered in a proportionality
analysis. Rather than considering all cases that resulted in a conviction for first-degree
murder (as the Court had done from 1977 to 1997), the Court limited the pool to “only
those cases in which a capital sentencing hearing was actually conducted... regardless of
the sentence actually imposed.” State v. Bland, 958 S.W.2d at 666. By narrowly
construing “similar cases” in Tenn. Code Ann. § 39-13-206(c)(1)(D), the Court limited

77 {d. at 679. Because of the meaningless of the Court’s comparative proportionality analysis, Justice
Birch consistently dissented when the Court affirmed death sentences. See, e.g., State v. Leach, 148
S.W.3d 42, (Tenn. 2004) (Birch, ].. concurring and dissenting) ("I have repeatedly expressed my
displeasure with the current protocol since the time of its adoption in State v. Bland. {Case citations
omitted.] As previously discussed, | believe that the three basic problems with the current
proportionality analysis are that: (1) the proportionality test is overbroad, (2) the pool of cases used for
comparison is inadequate, and (3) review is too subjective. In my view, these flaws undermine the
reliability of the current proportionality protocol.”)

78 See State v. Davis, 141 S.W.3d 600, 632-33 (Tenn. 2004) (Birch, ]., concurring and dissenting), in
which Justice Birch presented a list of such cases.

79 1d. at 633.
80 Justice Koch retired from the bench in 2014,

81 State v. Pruitt, 415 S.W.3d 180, 225 (Tenn. 2013) (Koch, ], concurring and dissenting).
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proportionality review to only a small subset of Tennessee’s murder cases - the small
minority of cases in which a prosecutor actually sought the death penalty.

The second limiting feature of the State v. Bland proportionality analysis is found
in the Court’s change in the standard of review. The majority opinion held that a death
sentence could be found disproportionate only when “the case, taken as a whole, is
plainly lacking in circumstances consistent with those in similar cases in which the death
penalty has been imposed.” State v, Bland, 958 S.W.2d at 665 (emphasis added}. This
change prevents the reviewing courts from determining whether the case under review
exhibits the same level of shocking despicability that characterizes the bulk of our death
penalty cases or, instead, whether it more closely resembles cases that resulted in lesser
sentences.

The third limiting feature of the State v. Bland analysis is the seeming conflation
of the consideration of the circumstances in Tenn. Code Ann. § 39-13-206(c)(1)(B) and
Tenn. Code Ann. § 39-13-206(c)(1)(C) with the circumstance in Tenn. Code Ann. § 39-
13-206(c}(1}(D). When reviewing a sentence of death for first-degree murder, the
courts must separately address whether “[t]he evidence supports the jury’s finding of
statutory aggravating circumstance or circumstances;” whether ‘{tlhe evidence supports
the jury’s finding that the aggravating circumstance or circumstances outweigh any
mitigating circumstances;” and whether ‘[t]he sentence of death is excessive or
disproportionate to the penalty imposed in similar cases, considering both the nature of
the crime and the defendant”

As applied since 1997, State v, Bland has tipped the scales in favor of focusing on
the evidentiary support for the aggravating circumstances found by the jury and on
whether these circumstances outweigh the mitigating circumstances. Instead of
independently addressing the evidence regarding “the nature of the crime and the
defendant,” Bland'’s analysis has prompted reviewing courts to uphold a death sentence
as long as the evidence substantiates the aggravating circumstance or circumstances
found by the jury, as well as the jury’s decision that the aggravating circumstance or
circumstances outweigh any mitigating circumstances.8?

In an earlier case, Justice Birch pointedly summarized the problem with the Court’s

comparative proportionality jurisprudence: “Because our current comparative proportionality

review system lacks objective standards, comparative proportionality analysis seems to be little

more than a ‘rubber stamp’ to affirm whatever decision the jury reaches at the trial level.”8?

82 Id. at 227-28.

State v. Chalmers, 28 S.W.3d 913, 924 (Tenn. 2000) (Birch, ., concurring and dissenting).
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V. SIMPLIFYING THE LOTTERY: A TALE OF TWO CASES
As the legislature and the Court have expanded the opportunity for arbitrariness by
expanding the class of death eligible defendants, and as the Court has removed a check against
arbitrariness by declining to conduct meaningful comparative proportionality review, itis time
to ask how Tennessee’s capital punishment system operates in fact. Returning to the lottery
scenario, let us simplify the problem by considering just two cases and asking two questions: (i)
which of the two cases is more deserving of capital punishment? and, (ii) which of the two cases

actually resulted in a death sentence?84

Case #1

The two defendants were both convicted of six counts of first degree
premeditated murder. They shot a man and a woman in the head. They strangled to
death two women, one of whom was pregnant, thus also killing her unborn child. They
also “stomped” a 16-month old child to death.

Both of the defendants had previously served time in jail or prison. When one of
the defendants was released from prison, the two of them got together and dealt drugs
including marijuana, cocaine, crack cocaine, and pills. Their drug business was
successful, progressing from selling to “crack heads” and addicts to selling to other
dealers. One of the defendants, the apparent leader of the two, was described as

intelligent.

8% The description of Case #1 is a summary of the facts described in State v. Moss, No. 2014-00746-CCA-
R3-CD (Tenn. Crim. App. 2016); and Burrell v. State, No. M2015-2115-CCA-R3-PC (Tenn. Crim. App.
2017). The description of Case #2 is a summary of the facts described in State v. Pruitt, 415 S.W.3d 180
(Tenn. 2013).
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The defendants planned to rob WC, a male who also dealt drugs. On the night of
the crime, WC and AM, a female, went to WC's mother’s house. The defendants were
together in Huntsville, Alabama, and one of them telephoned WC. After receiving the
call, WC and AM left WC’s mother’s house and went to pick up the defendants. The four
of them left Huntsville with one of the defendants driving the car, WC sitting in the front
passenger seat, the other defendant sitting behind WC, and AM sitting behind the driver.
They drove to a house where the defendants kept their drugs. When the car pulled into
the garage, the defendant in the back seat shot WC in the back of the head three times.
The killer then shot AM in the head. The defendants pulled AM out of the back seat,
dragged her into the utility room and put a piece of plywood over the doorway to
conceal her body.

The defendants then went inside the house and found CC, a pregnant woman,
They bound her hands behind her back and dunked her head in a bathtub to force her to
reveal where WC Kkept his drugs and money. When CC was unwilling or unable to tell
them, they strangled her to death. When the defendants killed CC, they also killed her
unborn child. After killing CC and her unborn child, they stomped to death the sixteen-
month-old child who was also in the house.

The defendants then drove to another house where WC kept drugs. WC’s body
was still in the car. They found ]B, a woman who was inside the house, and strangled her
to death in the same manner that they had killed CC. After killing JB, the defendants
ransacked the house, looking for money and drugs. They took drugs from one or both

houses, and they took WC’s AK-47s from the second house. According to the
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prosecution’s theory, the defendants intended to “pin” the killing on WC, so they spared
the lives of his two children and disposed of his body in the woods.

The aggravators that would support death sentences in these cases included:
(i)(1) (murder against a person less than twelve years old); (i)(5) (the murders were
heinous, atrocious or cruel); (i)(6) {the murders were committed for the purpose of
avoiding arrest or prosecution); (i)(7) (the murders were committed while the
defendants were committing other felonies including first degree murder, robbery,
burglary, theft, kidnapping, and aggravated child abuse); (i)(12) {mass murder); and
(i)(16) (one of the victims was pregnant).

Case #2

Defendant was convicted of first degree felony murder for causing the death of an
elderly man in the course of carjacking the victim'’s car. There was no evidence that the
defendant intended the victim’s death.

The defendant had prior convictions for aggravated burglary, robbery, criminal
intent to commit robbery, and theft over $500. His I.Q was tested at 66 and 68, in the
intellectual disability range; but the court found that he was not sufficiently deficient in
adaptive behavior to meet the legal definition of intellectual disability that would have
exempted him from the death penalty.®

Defendant planned to rob a car. He went to the Apple Market and stood outside
the store’s door. An older man, the victim, came out of the market with groceries in his
arms and walked to his car. As the man reached the driver’s side door, defendant ran up

behind him, and there ensued a short scuffle lasting about 15 seconds. The defendant

85 See Adkins v. Virginia, 536 U.S. 304 (2002) (disqualifying the intellectually disabled from the death
penalty); Tenn. Code Ann. § 39-13-203 (same).
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threw the man into the car and/or pavement, causing severe injuries including brain
trauma, fractured bones, and internal bleeding. Defendant slammed the car door and
drove away. The man was taken to the hospital where he died of his head injuries the
following day.

The aggravators that would support a death sentence in this case were: (i)(2)

(prior violent felonies); (i)(7) (felony murder); and (i)(14) (victim over 70 years old).

We submit that the majority of persons presented with these two case scenarios,
without any further information about the operation of Tennessee’s death penalty system,
would choose Case #1 as the more appropriate and likely candidate for the death penalty. In
fact, however, in Case #1 neither defendant received a death sentence - one received six
consecutive life sentences, and the other received four concurrent and two consecutive life
sentences. On the other hand, the defendant in Case #2, who did not premeditate or intend the
victim’s death, was sentenced to death.

These cases are not comparable. How could the single felony murder case resultin a
death sentence while the premeditated multi-murder case resulted in life sentences? They are
both fairly recent cases. The multi-victim premeditated murder case was in a rural county in
the Middle Grand Division of the State, where no death sentences have been imposed since
2001. By contrast, the single-victim felony murder case, involving a borderline intellectually
disabled defendant, was in Shelby County which has accounted for 52% of all new Tennessee
death sentences since mid-2001, of which 86% involved black defendants. These may not be
the only factors that could explain the disparity between these cases, but they stand out.

These cases may represent an extreme comparison - although 90% of all multi-murder

cases resulted in life or LWOP sentences - but this comparison most clearly illustrates a
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problem with our death penalty system. Geographic location, differing prosecutorial attitudes,
and the prejudicial influences of defendants’ mental impairments are arbitrary factors that,
along with other arbitrary factors discussed below, too often determine the application of
capital punishment. In the next part, we review Mr. Miller’s survey of first degree murder cases
since 1977, which we believe supports the proposition that arbitrariness permeates the entire

system.

V1. MR. MILLER'’S SURVEY OF FIRST DEGREE MURDER CASES

A. The Survey Process

Given the Tennessee Supreme Court’s abandonment of the original purpose behind Rule
12 data collection, how can we systematically evaluate the manner by which Tennessee has
selected, out of more than two thousand convicted first degree murderers, only 86 defendants
to sentence to death - and only six defendants to execute ~ during the 40 years the system has
been in place? Is there a meaningful distinction between death-sentenced and life-sentenced
defendants? Are we imposing the death penalty only upon those criminals who are the “worst
of the bad™? Does our system meet the constitutional demand for heightened reliability,
consistency, and fairness? Or is our system governed by arbitrary factors that should not enter
into the sentencing decision?

To test the degree of arbitrariness in Tennessee’s death penalty system, attorney H. E.
Miller, Jr., undertook a survey of all Tennessee first-degree murder cases decided during the 40-

year period beginning July 1, 1977, when the current system was installed. Mr. Miller devoted
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thousands of hours over several years in conducting his survey. His Reportis attached as
Appendix 1.86

Mr. Miller began his survey by reviewing the filed Rule 12 reports. He soon discovered,
however, that in close to one-half of first-degree murder cases, trial judges failed to file Rule 12
reports - and for those cases, there is no centralized data collection system. Further, many of
the filed Rule 12 reports were incomplete or contained errors.8”

Mr. Miller found that Rule 12 reports were filed in 1,348 adult first-degree murder cases.
He has identified an additional 1,166 first-degree murder cases for which Rule 12 reports were
not filed, bringing the total of adult first degree murder cases that he has been able to find to
2,514.%8 Thus, trial judges failed to comply with Rule 12 in at least 46% of adult first degree
murder cases.®® This astounding statistic is perhaps explainable by the fact that Rule 12 data

has never been used by the Court in a meaningful way and has become virtually obsolete since

86 The appendices to Mr. Miller’s Report, which include all of the data he collected, are not included in
the attachment to this article but are available on request.

87 In 2004, the Tennessee Comptroller of the Treasury noted: “Office of Research staff identified a
number of cases where defendants convicted of first-degree murder did not have a Rule 12 report, as
required by law. ... Rule 12 reports are paper documents, which are scanned and maintained on CD-
ROM. The format does not permit data analysis.” John G. Morgan, Tennessee’s Death Penalty: Costs and
Consequences (Comptroller of the Treasury Office of Research, July 2004) (found at

https://deathpenaltyinfo.org/documents/deathpenalty.pdf, last visited 11/17/17). The situation with

Rule 12 reports has not improved since the Comptroller’s report

8 There undoubtedly exist additional first-degree murder cases, for which Rule 12 reports were not
filed, that Mr. Miller did not find. For example, some cases are settled at the trial court level and are
never taken up on appeal; and without filed Rule 12 reports, these cases are extremely difficult to find.
Certainly a fair number of recent cases were not found because of the time it takes for a case to proceed
from trial to the Court of Criminal Appeals before an appellate court record is created. It also is possible
that cases decided on appeal were inadvertently overlooked, despite great effort to be thorough. To the
extent there are additional first degree murder cases that were not found, statistics including those
cases would more strongly support the infrequency of death sentences and the capricious nature of our
death penalty lottery.

8 The Rule 12 noncompliance rate is 50% in juvenile first degree murder cases.
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Bland v. State® when the Tennessee Supreme Court decided to limit its comparative
proportionality review only to other capital cases that it had previously reviewed.”

Because of problems with the Rule 12 reports, Mr. Miller found it necessary to greatly
broaden his research to find and review the first degree murder cases for which Rule 12 reports
were not filed, and to verify and correct information contained in the Rule 12 reports that were
filed. As described in his Report, Mr. Miller researched numerous sources of information
including cases reported in various websites, Tennessee Department of Correction records,
Tennessee Administrative Office of the Courts reports, and original court records, among other
sources.

Mr. Miller compiled information about each case, to the extent available, including:
name, gender, age and race of defendant; date of conviction; county of conviction; number of
victims; gender, age and race of victims (to the extent this information was available); and
results of appeals and post-conviction proceedings - information that should have been
included in Rule 12 reports.

B. Factors Contributing to Arbitrariness

Mr. Miller’s survey reveals that Tennessee’s capital sentencing scheme fails to fulfill
Furman’s basic requirement to avoid arbitrariness in imposing the ultimate penalty. Capital

sentencing in Tennessee is not “regularized” or “rationalized.” The statistics, and the

%0 See notes 75-77, supra, and accompanying text.

91 The perpetuation of Rule 12 on the books gives rise to two unfortunate problems. First, Rule 12
creates a false impression of meaningful data collection, which clearly is not the case when we realize
the 46% noncompliance rate and the lack of evidence that Rule 12 data has served any purpose under
the current system. Second, the 46% noncompliance rate among trial judges who preside over first
degree murder cases tends to undermine an appearance of integrity. We should expectjudges to follow
the Court’s rules.
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experience of attorneys who practice in this area, demonstrate a number of factors that
contribute to system’s capriciousness.
(1) Infrequency & downward trend

As pointed out above, frequency of application is the most important factor in assessing
the constitutionality of the death penalty. As the death penalty becomes less frequently applied,
there is an increased chance that capital punishment becomes “cruel and unusual in the same
way that being struck by lightning is cruel and unusual.”? Infrequency of application sets the
foundation for analysis of the system.

Since July 1, 1977, among the 2,514 Tennessee defendants who were convicted of first-
degree murder, only 192 of those defendants received death sentences. Among those 192
defendants, only 86 defendants’ death sentences had been sustained as of June 30, 2017, while
the death sentences imposed on 106 defendants had been vacated or reversed. Accordingly,
over the span of the past 40 years only approximately 3.4% of convicted first degree murderers
have received sustained death sentences — and most of those cases are still under review. Of
those 86 defendants whose death sentences have been sustained, only six were actually
executed, representing less than 0.2% of all first degree murder cases - or less than one out of
every 400 cases. In other words, the probability that a defendant who commits first degree
murder is arrested, found guilty, sentenced to death, and executed is miniscule, Even if

Tennessee were to hurriedly execute the approximately dozen death row defendants who are

92 Furman v. Georgia, 408 U.S. at 310 (Stewart, ., concurring).
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currently eligible for execution dates,?3 the percentage of executed defendants as compared to
all first-degree murder cases would remain extremely smalil.
Additionally, over the past twenty years there has been a sharp decline in the frequency

of capital cases. Table 23 from Mr. Miller’s Report tells the story:

?3 Tennessee Supreme Court Rule 12.4 provides that an execution date will not be set until the
defendant’s case has completed the “standard three tiers” of review (direct appeal, post-conviction, and
federal habeas corpus), which occurs when the defendant’s initial habeas corpus proceeding has run its
full course through the U.S. Supreme Court. The Tennessee Administrative Office of the Courts lists
eleven “capital cases that have, at one point, neared their execution date.”

http://www.tsc state.tn.us/media/capital-cases (last visited 11/17/2017).
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FREQUENCY OF TENNESSEE DEATH SENTENCES IN 4-YEAR INCREMENTS

FREQUENCY OF TENNESSEE DEATH SENTENCES

Trials New Death Sustained Ave, New 1* Degree | % “New” | % Sustaine
4-Year Period | Resulting Sentences Death Death Murder Death Death
in Death (i.e., Initial | Sentences’ | Sentences per Cases™ Sentences / | Sentences /
Sentences Capital Year 1% Degree | 1% Degree
Trials) Murders Murders
7/1/77 - 6/30/81 25 25 6 6.25 per year 155 16% 4%
7/1/81 — 6/30/85 37 33 12 8.23 per vear 197 17% 6%
7/1/85 — 6/30/89 34 32 15 8.00 per year 238 13% 6%
7/1/89 — 6/30/93 38 37 18 9.25 per year 282 13% 6%
7/1/93 — 6/30/97 21 17 9 4.45 per vear 395 4% 2%
7/1/97 — 6/30/01 32 24 14 6.00 per year 316 8% 4%
7/1/01 — 6/30/03 20 16 5 4.00 per vear 283 6% 2%
7/1/05 — 6/30/09 5 4 4 1.00 per vear 271 1.5% 1.4%
7/1/09 — 6/30/13 6 6 5 1.50 per year 284 2% 1.7%
Incomplete | Incomplete Incomplete
7/1/13 - 6/30/17 3 1 1 0.25 per year Data® Data Data
4.88 per year
TOTALS 221 195”7 89% (40 years) >2,514 <8% <3.5%

94 Defendants who received Sustained Death Sentences based on dates of their Initial Capital Trials.

** Counied by defendants, not murder victims.

* Thus far I have found records for only 93 cases resulting in first degree murder convictions for murders

occurring during the most recent 4-year period. Because of the time it takes for a case to be tried and appealed,
we have an incomplete record of cases from the most recent years. According to T.B 1. statistics, however, the
annual number of homicides in Tennessee has remained relatively consistent over the pertod. See Table 25.

*7 One defendant had 3 separate “new™ trials each resulting in “new” and “sustained” death sentences; another
defendant had 2 such trials. See footnote 1, supra. Accordingly, there were 195 “new” trials involving a total

of 192 defendants, and 89 “sustained™ death sentences involving a total of 86 defendants.

98 See note 96. While 89 trials resulted in Sustained Death Sentences, only 86 defendants received

Sustained Death Sentences.
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GRAPH OF NEW DEATH SENTENCES??
IN TENNESSEE
BY 4-YEAR INCREMENTS
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As we can see, disregarding cases that were subsequently reversed or vacated, the
frequency of new death sentences has fallen from a high of 9.25 per year from 1989 to 1993, to
a low of 0.25 per year during the most recent 4-year period of 2013 to 2017 - a 97% reduction
in the rate of new death sentences. Moreover, no new death sentence was imposed in
Tennessee over the three-year period from July 2014 through June 2017; and over the 16-year

period from February 2001 through June 2017, no death sentence had been imposed in the

99 This graph includes all original capital trials resulting in “new” death sentences, including those that
were subsequently reversed or vacated.
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Middle Grand Division of the State (which includes Nashville-Davidson County and 40 other
counties, representing more than one-third of the State’s population).100

Mr. Milier broke down the statistics into two groups - cases originally tried during the
first 24 years, before June 30 2001; and those originally tried during the most recent 16 years,
through June 30,2017. Mr. Miller used 2001 as a dividing line because it was during the period
leading up to that year when Tennessee began experiencing its steep decline in the frequency of
new death sentences. Also, 2001 was the year when the Office of the District Attorney General
for Davidson County issued its Death Penalty Guidelines,1°! setting forth the procedure and
criteria that Office would use in determining when to seek a death sentence.

During the initial 24-year period, Tennessee imposed sustained death sentences on 5.8%
of the defendants convicted of first-degree murder, at the average rate of 4 sustained death
sentences per year. Since 2001, the percentage of first degree murder cases resuiting in death
sentences has dropped to less than 2%, at a rate of less than 1 sustained death sentence per
year.

At this level of infrequency, it is impossible to conceive how Tennessee’s death penalty
system is serving any legitimate penological purpose. No reasonabie scholar could maintain
that there is any deterrence value to the death penalty when it is imposed with such

infrequency.192 And there is minimal retributive value when the overwhelming percentage of

100 See Appendix 2, Chart of Tennessee Capital Trials.

101 A copy of these Guidelines is on file with the authors and available upon request. The current
Davidson County District Attorney confirmed to one of the authors that the Guidelines remain in effect.
Based on our inquiries, no other district attorney general office has adopted written guidelines or
standards for deciding when to seek death.

10z Although a small minority of studies have purported to document a deterrent effect, none have
documented such an effectin a state like Tennessee where the vast majority of killers get Life or LWQP
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first degree murder cases {now more than 98%) end up with Life or LWOP.1%3 Any residual
deterrent or retributive value in Tennessee’s sentencing system is further diluted to the point of
non-existence by the other factors of arbitrariness listed below. As Justice White stated in
Furman, “[T]he death penalty could so seldom be imposed that it would cease to be a credible
deterrent or measurably to contribute to any other end of punishmentin the criminal justice
system.”104

The decline in the frequency of new death sentences in Tennessee also evidences
Tennessee’s evolved standard of decency away from capital punishment. As further explained
below, in the vast majority of Tennessee Counties, including all counties within the Middle

Grand Division, the death penalty is essentially dead.195

sentences, and where those who do receive death sentences long survive their sentencing date, usually
until they die of natural causes, and are rarely executed. In fact, “the majority of social science research
on the issue concludes that the death penalty has no effect on the homicide rate.” D. Beschle, Why Do
People Support Capital Punishment? The Death Penalty as Community Ritual, 32 Conn. L. Rev. 765, 768
(2001). See, e.g., National Research Council of the National Academies, Deterrence and the Death
Penalty 2 (2012) (“[R]esearch to date on the effect of capital punishment on homicide is not informative
about whether capital punishment decreases, increases, or has no effect on homicide rates.”)

103 The role of retribution in our criminal justice system is a debatable issue. “Retribution is no longer
the dominant objective of the criminal law.” Williams v. New York, 337 U.S. 241, 248 (1949). Over time,
“our society has moved away from public and painful retribution toward ever more humane forms of
punishment.” Baze v. Rees, 553 U.S. 35, __ (2008) (Stevens, |, concurring in the judgment). The United
States Supreme Court has cautioned that, of the valid justifications for punishment, “retribution ... most
often can contradict the law’'s own ends. This is of particular concern ... in capital cases. When the law
punishes by death, it risks its own sudden descent into brutality, transgressing the constitutional
commitment to decency and restraint.” Kennedy v. Louisiana, 554 U.S. 407, ___ (2008).

104 408 U.S. at 311.

105 The decline in new death sentences in Tennessee mirrors a nationwide trend. According to the Death
Penalty Information Center, the nationwide number of death sentences has declined from a total of 295
in 1998 to a total of just 31 in 2016 - a 90% decline.

https://deathpenaltyinfo.org/documents/FactSheet.pdf (last visited 11/13/2017).
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(2) Geographic disparity

Death sentences are not evenly distributed throughout the state. Whether it is a function
of differing crime rates, political environment, racial tensions, the attitude of prosecutors, the
availability of resources, the competency of defense counsel, or the characteristics of typical
juries, a few counties have zealously pursued the death penalty in the past, while others have
avoided it aitogether. Over the 40-year period, only 48 of Tennessee’s 95 counties (roughly
one-half}, have conducted trials resulting in death sentences, 1% but as indicated above, the
majority of death sentences were reversed or vacated. More significantly, only 28 counties,
representing 64% of Tennessee’s population, have imposed sustained death sentences;%7 and
since 2001, only eight counties, representing just 34% of Tennessee’s population, have imposed
sustained death sentences.18 In the most recent five-year period, from July 1, 2012, to June 30,
2017, Shelby County was the only county to impose death sentences.

The decline in the number of counties resorting to the death penalty is illustrated by the
following table taken from Mr. Miller’s report, which gives the number of counties that
conducted capital trials (ie., trials resulting in death sentences) during each of the ten four-

year increments during the 40-year period:10°

106 gee Appendix 2, Chart of Tennessee Capital Trials.
107 Appendix 1, Miller Report, Table 21,
108 14, Table 22. See also Appendix 2, Chart of Tennessee Capital Trials 8.

109 1@, Table 24.
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Number of Counties
4-Year Period Conducting
Capital Trials""’ During
the Indicated 4-Year
Period
7/1/1977 —6/30/1981 13
7/1/1981 — 6/30/1985 18
7/1/1985 — 6/30/1989 17
7/1/1989 — 6/30/1993 18
7/1/1993 — 6/30/1997 11
7/1/1997 — 6/30/2001 12
7/1/2001 — 6/30/2005 11
7/1/2005 ~ 6/30/2009 3
7/1/2009 - 6/30/2013 5
7/1/2013 — 6/30/2017 1

It is costly to maintain a capital punishment system.'11 As the number of counties that
impose the death penalty declines, an increasing majority of Tennessee’s taxpayers are
subsidizing the system that is not being used on their behalf, but instead is being used only by a
diminishingly small number of Tennessee’s counties.

Shelby County stands at one end of the spectrum. Since 1977, it has accounted for 37%

of all sustained death sentences; over the past 10 years, it has accounted for 57% of Tennessee

110 These include all 221 Initial Capital Trials and Retrials, whether or not the convictions or death
sentences were eventually sustained. Obviously, several counties conducted Capital Trials in several of
the 4-Year Periods. Shelby County, for example, conducted Capital Trials in each of these periods.

111 There has been no study of the of Tennessee’s system. See Tennessee’s Death Penalty Costs and
Conseguences, supra note 87, at i-iv (concluding that capital cases are substantially more expensive than
non-capital cases, but itemizing reasons why the Comptroller was unable to determine the total cost of
Tennessee’s capital punishment system). Studies from other states, however, have concluded that
maintaining a death penalty system is quite expensive, costing millions of dollars per year. For a general
discussion of costs, see Brandon L. Garrett, End of Its Rope: How Killing the Death Penalty Can Revive
Criminal justice, 95-100 (Harvard University Press, 2017) (citing studies from several states). The
Death Penalty Information Center website lists and describes a number of cost studies at

https://deathpenaltyinfo.org/costs-death-penalty (last visited 11/15/2017),
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death sentences during that period; and, as mentioned above, it has accounted for all of
Tennessee's death sentences during the most recent 5-year period.112

Lincoln County is one of the many counties that stand at the other end of the spectrum.
In Lincoln County over the past 39 years, there have been ten first-degree murder cases
involving eleven defendants and 22 victims (an average of 2.2 victims per case}. No death
sentences were imposed, even in two mass murder cases. For example, in the recent case of

State v. Moss, 112 discussed in Part V above, the defendant and his co-defendant were each

convicted of six counts of first-degree premeditated murder; the murders were egregious; but

the defendants received life sentences, not death. According to the Rule 12 reports, in another

Lincoln County case, State v, Jacob Shaffer, on July 22, 2011, the defendant, who had committed
a prior murder in Alabama, was convicted of five counts of first-degree murder and was
sentenced to LWOP, not death.

Indeed, in the entire Middle Grand Division, over the past 25 years, since January 1,
1992, only six defendants received sustained death sentences — a rate of only one case every
four years, and no cases since February 2001,

There is a statistically significant disparity between the geographic distribution of first-
degree murder cases, on the one hand, and the geographic distribution of capital cases, on the
other. Mere geographic location of a case makes a difference, contributing an indisputable

element of arbitrariness to the system.

112 Appendix 2, Chart of Tennessee Capital Trials 8.

113 No. 2013-CR-63 (Tenn. Crim. App., Sep. 21, 2016).
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(3) Timing and natural death

To the consternation of many, capital cases take years to work through the three tiers of
review - from trial and direct appeal through post-conviction and federal habeas - and further
litigation beyond that. Perhaps that is as it should be, given the heightened need for reliability
in capital cases and the exceedingly high capital sentencing reversal rate due to trial errors, as
discussed below. Butthe long duration of capital cases, combined with natural death rates
among death row defendants, contributes an additional form of arbitrariness in determining
which defendants are ultimately executed.

As of June 30, 2017, among the 56 surviving defendants on death row, the average length
of time they had lived on death row was more than 21 years, and this average is increasing as
the death row population ages while fewer new defendants are entering the population.i4
Only ten new defendants were placed on death row during the most recent 10 years, equal in
number to the ten surviving defendants who had been on death row for over 30 years. One
surviving defendant had been on death row for more than 35 years. Mr. Miller’s Report breaks

down the surviving defendants’ length of time on death row as follows;115

Number of Defendants
Length of Time on Death Row {asof 6/30/2017)
> 30 Years 10
20 - 30 Years 20
10 - 20 Years 16
< 10 Years 10

114 Appendix 1, Miller Report 17.

115 Id., Table 20.
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Of the six whom Tennessee has executed, their average length of time on death row was 20
years, and one had been on death row for close to 29 years.116

The length of time defendants serve on death row facing possible execution further
diminishes any arguable penological purpose in capital punishment to the point of nothingness.
With the passage of time, the force of deterrence disappears, and the meaning of retribution is
lost.117

Moreover, during the 40-year period, 24 condemned defendants died of natural causes
on death row. This means that, so far at least, a defendant with a sustained death sentence is
four times more likely to die of natural causes than from an execution. Even if Tennessee
hurriedly executes the approximately dozen death-sentenced defendants who have completed
their “three tiers” of review,18 with the constantly aging death row population the number of
natural deaths will continue to substantially exceed deaths by execution,

Given the way the system operates, a high percentage of natural deaths among the death
row population is an actuarial fact affecting the carrying out of the death penalty.
Consequently, the timing of a case during the 40-year period, along with the health of the
defendant, is an arbitrary factor determining not only whether a defendant will be sentenced to

death, but also whether he will ever be executed. Furthermore, if a death-sentenced defendant

116 This includes Daryl Holton who waived his post-conviction proceedings and was executed in 1999
when he had been on death row only 8 years.

117 See Johnson v. Bredesen, 130 S.Ct 541, 543 (2009) (Stevens, J., dissenting from denial of certiorari
immediately before Tennessee’s execution of Cecil Johnson, who had been on death row for close to 29
years) (“[D]elaying an execution does not does not further public purposes of retribution and deterrence
but only diminishes whatever possible benefit society might receive from petitioner’s death.”).

118 See note 92, supra.
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is four times more likely to die of natural causes than by execution, then the death penalty loses
any possible deterrent or retributive effect for that reason as well.
(4) Errorrates

Of the 192 Tennessee defendants who received death sentences during the 40-year
period, 106 defendants had seen their sentences or convictions vacated because of trial error,
and only 86 defendants had sustained death sentences (of whom 56 were still living as of June
30, 2017) - and most of their cases are still under review.12? This means that during the 40-
year period the death sentence reversal rate was 55%. Among those reversals, three
defendants were exonerated of the crime, and a fourth was released upon the strength of new
evidence that he was actually innocent.12¢

If 55% of General Motors automobiles over the past 40 years had to be recalled because
of manufacturing defects, consumers and sharehoiders would be outraged, the government
would investigate, and the company certainly would go out of business. One of the fundamental
principles under the Eighth Amendment is that our death penalty system must be reliable.22!

With a 55% reversal rate, reliability is lacking.

119 During the 40-year period 24 defendants died of natural causes while their death sentences were
pending. These are counted as “sustained” death sentences, along with the six defendants who were
executed and the 56 defendants on death row as of June 30, 2017.

120 See Appendix 1, Miller Report, at 16.
121 See, e.g., Caldwell v. Mississippi, 472 U.S. 320, 329 (1985) (“[M]any of the limits this Court has placed

on the imposition of capital punishment are rocted in a concern that the sentencing process should
facilitate the responsible and reliable exercise of sentencing discretion.”).
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The existence of error in capital cases and the prospect of reversal is a random factor
that introduces a substantial element of arbitrariness into the system. Two causes of error,
ineffective assistance of counsel and prosecutorial misconduct, are discussed below.122

(5) Quality of defense representation

We have identified 45 defendants whose death sentences or convictions were vacated by
state or federal courts on grounds of ineffective assistance of counsel.'?? [n other words, courts
have found that 23% of the Tennessee defendants sentenced to death were deprived of their
constitutional right to effective legal representation. This is an astounding figure, especially
given the difficulty in proving both the “deficiency” and “prejudice” prongs under the Strickland
standard for determining ineffective assistance of counsel under the Sixth Amendment.124 In
two additional cases affirmed by the courts, Governor Bredesen commuted the death sentences
based, in part, on his determination that the defendants suffered from “grossly inadequate
defense representation” at trial and /or during the post-conviction process.1?> These are

findings of legal malpractice.126 If a law firm were judicially found to have committed

122 Other reversible errors have included unconstitutional aggravators, erroneous evidentiary rulings,
improper jury instructions, insufficient evidence to support the verdict, among other grounds for
reversed. See The Tennessee Justice Project, Tennessee Death Penalty Cases Since 1977 (Oct 2007)
(copy on file with the authors and available upon request).

123 These cases are listed in Appendix 3, List of Capital IAC Cases.

124 gyrickland v. Washington, 466 U.S. 668 (1984). The difficulty of proving ineffective assistance of
counse] is embodied in the following oft-quoted passage from Strickland: “Judicial scrutiny of counsel’s
performance must be highly deferential.... Because of the difficulties inherent in making the evaluation, a
court must indulge a strong presumption that counsel’s conduct falls within the wide range of
professional assistance; ...” Id. at 689 .

125 See Appendix 1, Miller Report 16.

126 There are additional capital cases in which courts have vacated death sentences on grounds of
ineffective assistance of counsel, only to be reversed on appeal. See, e.g., Abdur’Rahman v. Bell, 226 F.3d
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malpractice in more than 23% of their cases over the past 40 years, the firm would incur
substantial liability and dissolve. How can we tolerate a capital punishment system that yields
these results?

The reasons for deficient defense representation in capital cases are not hard to locate.
The problem begins with the general inadequacy of resources available to fund the defense in
indigent cases. In arecently published report, the Tennessee Indigent Defense Task Force,
appointed by the Tennessee Supreme Court, found:

There is a strongly held belief in the legal community that attorneys do not receive

reasonable compensation when representing clients as counsel appointed by the State,

The Task Force was repeatedly reminded that, in almost every trial situation, the

attorney for the defendant will be paid less than every other person with the trial

associated in a professional capacity - less than the testifying experts, the investigators,,

and interpreters.

Attorneys and judges from across the state, in a variety of different roles and stages of

their careers, as well as other officials and experts in the field were overwhelmingly in

favor of increasing the compensation for attorneys in appointed cases. Concern
regarding compensation is not new.127

According to the Task Force, there is a general consensus among lawyers and judges that “the
current rates for paying certain experts ... are below market rate.”28
Virtually all defendants in capital cases are indigent and must rely upon appointed

counsel for their defense.129 A typical capital defendant has no role in choosing the defense

696 (6t Cir. 2000) {affirming deficient performance finding, but reversing on the prejudice prong);
Morris v. Carpenter, 802 F.3d 825 (6% Cir. 2015) (reversing by applying a strict standard of reviewing
state court decisions). These cases illustrate differing judicial viewpoints on capital punishment, which
is another arbitrary factor discussed below.

127 Indigent Representation Task Force, Liberty & Justice for All; Providing Right to Counsel Services in

Tennessee 35 {Apr2017) (the “Task Force Report”) (available at
http; / /thcourts.gov/sites/default/files /dogs /irtfreportfinal pdf, last visited on 11/18/17).

128 1d. at 52.

52



attorneys who will represent him. Capital cases are unique in many respects and place peculiar
demands on the defense, involving mitigation investigation, extensive use of experts, “death
qualification” and “life qualification” in jury selection, and the sentencing phase trial - the only
kind of trial in the Tennessee criminal justice system in which a jury makes the sentencing
decision. Thus, capital defense representation is regarded as a highly specialized area of law
practice.3® As noted by the American Bar Association:

[D]eath penalty cases have become so specialized that defense counsel have duties and
functions definably different from those of counsel in ordinary criminal cases. ...

Every task ordinarily performed in the representation of a criminal defendant is
more difficult and time-consuming when the defendant is facing execution. The
responsibilities thrust upon defense counsel in a capital case carry with them
psychological and emotional pressures unknown elsewhere in the law. In
addition, defending a capital case is an intellectually rigorous enterprise,
requiring command of the rules unique to capital litigation and constant vigilance
in keeping abreast of new developments in a volatile and highly nuanced area of
the law,131

Handling a death case is all consuming, requiring extraordinary hours and nerves. Itis

difficult for a private attorney to build and maintain a successful law practice while effectively

129 See note 142, infra.

130 Tenn. S. Ct. R. 13, Section 3, acknowledges the specialized nature of capital defense representation by
imposing special training requirements on appointed capital defense attorneys. This is the only area of
law in which the Tennessee Supreme Court imposes such a requirement. Unfortunately, the Tennessee
training requirements for capital defense attorneys is inadequate. Cf William P. Redick, Jr, etal.,
Pretend Justice — Defense Representation in Tennessee Death Penalty Cases, Mem. L. Rev. 303, 328-33
2008).

131 American Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in
Death Penalty Cases [Revised Edition), 31 Hofstra L. Rev. 913,923 (2003) (quoting Douglas W. Vick,
Poorhouse Justice: Underfunded Indigent Defense Services and Arbitrary Death Sentences, 43 Buff. L.
Rev. 329, 357-58 (1995)) {hereinafter referred to as the ABA Guidelines).
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defending a capital case at billing rates that do not cover overhead.!32 Most public defender
offices have excessive caseloads without having to take on capital cases.133 For these and other
reasons, capital defense litigation is a surpassingly difficult, highly specialized field of law,
requiring extensive training and experience and the right frame of mind - as well as sufficient
time and resources. In Tennessee, especially with the sharp decline in the frequency of capital
cases, few attorneys have acquired any meaningful experience in actually trying capital cases
through the sentencing phase, and the training is sparse. Moreover, given the constraints on
compensation and funds for expert services, Tennessee offers inadequate resources to properly
defend a capital case, or to attract the better lawyers to the field.134

On the other hand, some highly effective attorneys, willing to suffer the harsh economics
and emotional stress of capital cases, do handle these kinds of cases, often with great success
and at great personal and financial sacrifice.}3> Unfortunately, there simply are not enough of
these kinds of lawyers to go around.

With a reversal rate based on inadequate defense representation exceeding 23%,

Tennessee’s experience confirms the conclusion reached by the American Bar Association

several years ago:

132 See Tenn. S. Ct. R. 13, Section 3{k) (setting maximum billing rates for appointed counsel and funding
for investigators and experts).

133 See Task Force Report, supra note 126, at 40-43.

134 For a thorough discussion of the problems with capital defense representation in Tennessee, see
Pretend Justice, supra note 129.

133 Effective capital defense representation requires defense counsel to expend their own funds to cover
investigative services, because funding provided under Tenn. §. Ct. R. 13, Section 3(k) is grossly
inadequate.
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Indeed, problems with the quality of defense representation in death penalty cases have
been so profound and pervasive that several Supreme Court Justices have openly
expressed concern. Justice Ginsburg told a public audience that she had “yetto see a
death case among the dozens coming to the Supreme Court on eve-of-execution stay
applications in which the defendant was well represented at trial” and that “people who
are well represented at trial do not get the death penalty.” Similarly, Justice O'Connor
expressed concern that the system “may well be allowing some innocent defendants to
be executed” and suggested that “[p]erhaps it’s time to look at minimum standards for
appointed counsel in death cases and adequate compensation for appointed counsel
when they are used.” As Justice Breyer has said, “the inadequacy of representation in
capital cases” is “a fact that aggravates the other failings” of the death penalty system as
a whole 136
It goes without saying that the quality of defense representation can make a difference in
the outcome of a case. A defendant’s life should not turn on his luck of the draw in the lawyers
appointed to his case, but we know that it does ~ yet another source of arbitrariness in the
system.
(6) Prosecutorial discretion and misconduct
Prosecutors vary in their attitude towards the death penalty. Some strongly pursue it,
while others avoid it. In more sparsely populated districts, the costs and burdens of
prosecuting a capital case may be prohibitive. In other districts (such as Shelby County), the
political environment and other factors may encourage the aggressive pursuit of the death
penalty.t®? Ina 2004 report on the death penalty, Tennessee’s Comptroller of the Treasury

concluded;

Prosecutors are not consistent in their pursuit of the death penalty. Some prosecutors
interviewed in this study indicated that they seek the death penalty only in extreme

136 ABA Guidelines, supra note 130, at 928-29 (internal citations omitted).

137 Although we have not collected the data on this issue, it is well known among the defense bar that in
Shelby County, in a significant percentage of capital trials juries do not return verdicts of first-degree
murder, suggesting a tendency on the part of the prosecution to over-charge. In Davidson County, by
contrast, in capital trials juries always return guilty verdicts for first-degree murder, although they also
are known occasionally (especially in recent years) to return Life or LWOP sentences.
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cases, or the “worst of the worst.” However, prosecutors in other jurisdictions make it a

standard practice on every first-degree murder case that meets at least one aggravating

factor. Still, surveys and interviews indicate that others use the death penalty as a

bargaining chip to secure plea bargains for lesser sentences. Many prosecutors also

indicated that they consider the wishes of the victim’s family when making decisions

about the death penalty.138

In 2001, the Office of the District Attorney General for Davidson County, Tennessee,
issued a set of Guidelines that Office would follow in deciding whether to seek the death penalty
in any case.13% Unfortunately, other district attorneys have not followed suit as they resist any
written limitations in the exercise of their prosecutorial discretion. There are no uniformly
applied standards or procedures among the different district attorneys in deciding whether to
seek capital punishment. The lack of uniform standards, combined with the differing attitudes
towards the death penalty among the various district attorneys throughout the state, injects a
substantial degree of arbitrariness in the sentencing system.

In addition to the vagaries of prosecutorial discretion, the occurrence of prosecutorial
misconduct adds another element of capriciousness. Prosecutorial misconduct is a thorn in the
flesh of the death penalty system that can influence outcomes.4? Sixth Circuit Judge Gilbert

Merritt has written: “[T}he greatest threat to justice and the Rule of Law in death penalty cases

is state prosecutorial malfeasance - an old, widespread, and persistent habit. The Supreme

138 Note 87, supra, at 13.
139 See note 100, supra.

140 For a discussion of the prevalence of prosecutorial misconduct throughout the country, see
Innocence Project, Prosecutorial Oversight: A National Dialogue in the Wake of Connjck v. Thompson
(March 2016) (available at hitps://www.innocenceproject.org/wp-content/uploads/2016/04/1P-
Prosecutorial-Oversight-Report 09.pdf, last visited on 11/14/17). In a recent study, the Fair
Punishment Project found that the Shelby County district attorney’s office had the highest rate of
prosecutorial misconduct findings in the nation. Fair Punishment Project, The Recidivists: New Report

on Rates of Prosecutorial Miscanduct (July 2017) (available at http://fairpunishment.org/new-report-

on-rates-of-prosecutorial-misconduct/, last visited on 11/14/2017).
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Court and the lower federal courts are constantly confronted with these so-called Brady
exculpatory and mitigating evidence cases. ... In capital cases, this malfeasance violates both
due process and the Eighth Amendment.”14

We have located at least eight Tennessee capital cases in which either convictions or
death sentences were set aside because of prosecutorial misconduct, and at least three other
cases in which courts found prosecutorial misconduct but affirmed the death sentences
notwithstanding.'#2 Presumably capital cases are handled by the most experienced and
qualified prosecutors, so there is no excuse for this level of judicially found misconduct. And we
can reasonably assume that undetected misconduct, potentially affecting convictions and
sentences, has occurred in other cases. Suppressed evidence is not always discovered.
Although inexcusable, some degree of misconduct is explainable, because prosecutors are
elected officials, and capital cases are fraught with emotion and often highly publicized. These

kinds of circumstances can lead to excessive zeal.

141 See Judge Gilbert Stroud Merritt, Jr., Prosecutorial Error in Death Penalty Cases, 76 Tenn. L. Rev, 677
(2008-2009) (citing Brady v. Maryland, 373 U.S. 83, 87 (1963); other internal citations omitted).

142 gee State v. Buck, 670 S.W.2d 600 (Tenn. 1984) (improper closing argument and Brady violation);
State v. Smith, 755 5.W.2d 757 (Tenn. 1988) (improper closing argument); State v. Bigbee, 885 S.W.2d
797 (Tenn. 1994) {(improper closing argument); Johnson v. State, 38 S.W.3d 52 (Tenn. 2001) (Brady
violation); Bates v. Bell, 402 F.3d 635 (6t Cir. 2005) (improper closing argument); House v. Bell, 2007
WL 4568444 (E.D. Tenn. 2007) {Brady violation); Christopher A. Davis v, State, Davidson County No. 96-
B-866 (April 6, 2010) (Brady violation); Gdongalay Berry v. State, Davidson County No. 96-B-866 (April
6, 2010)(Brady violation). There are other cases of Brady violations which did not serve as grounds for
reversal. See, e.g., Abdur’'Rahman v. Bell, 999 F.Supp. 1073, 1088-1090 (1998) (Brady violations found
not material, sentence vacated on 1AC grounds, reversed by the 6t Cir.); Rimmer v. State, Shelby Co, 98-
010134,97-02817,98-01003 (Oct. 12, 2012) (while the prosecution suppressed evidence, the
conviction was vacated on IAC grounds); Thomas v. Westbrooks, 849 F.3d 659 (6% Cir. 2017) (Brady
violation).
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(7) Defendants’ impairments

From our personal experiences, combined with our research, we submit that the vast
majority of capital defendants are impaired due to mental illness and /or intellectual
disability.14® On the one hand, these kinds of impairments can serve as powerful mitigating
circumstances that reduce culpability in support of a life instead of death sentence, although too
frequently defendants’ impairments are inadequately investigated and presented to the
sentencing jury by defense counsel. On the other hand, a defendant’s impairments can create
obstacles in effective defense representation and can further create, in subtle ways, an
unfavorable appearance to the jury during the trial. Too often, a defendant’s impairments can
unjustly aggravate the jurors’ and the court’s attitude towards the defendant, which is another
factor contributing to the arbitrariness of the system.

{i}) Mentalillness

Mental illness is rampant among criminal defendants. A study published in 2006 by the
United States Department of Justice, Bureau of Justice Statistics, found that, nationwide, 56% of
state prisoners, 45% of federal prisoners, and 64% of those incarcerated in local jails, suffered

from a serious mental health problem.144 Other studies indicate that the percentage of mentally

142 poverty is another cause of mental impairment, which unfortunately is not discussed in the case law.
According to a 2007 report, every Tennessee death-sentenced defendant who was tried since early 1990
was declared indigent at the time of trial and had to rely on court-appointed defense counsel; and a large
majority of those who were tried before then were also declared indigent. The Tennessee Justice
Project, Tennessee Death Penalty Cases Since 1977, note120 supra. There is a growing body of social
science research demonstrating the adverse psychological and cognitive effects of poverty. See, e.g.,
William Julius Wilson, When Work Disappears (Vintage Books, 1997); Sendhil Mullainathan & Eldar
Shafir, Scarcity: The New Science of Having Less and How [t Defines Our Lives (Picador, 2013).

144 Doris J. James and Lauren E. Glaze, Mental Health Problems of Prison and Jail [nmates (Bureau of
Justice Statistics Special Report, September 2006) (found at
https://www.bhis.gov/content/pub/pdf/mhppij.pdf, last visited 11/15/2017).
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ill inmates is particularly high on death row. For example, one study found “that of the 28
people executed in 2015, seven suffered from serious mental illness, and another seven
suffered from serious intellectual impairment or brain injury.”#* Another study concluded:
“Over half (fifty-four) of the last one hundred executed offenders had been diagnosed with or
displayed symptoms of severe mental illness.”46

From examining Tennessee capital post-conviction cases, where evidence of mental
illness among death-sentenced defendants is often investigated and developed in support of
claims of ineffective assistance of counsel, we can conclude that a significant number of
defendants on Tennessee’s death row suffer from severe mental disorders. The following cases
illustrate the issue.

Cooper v, State, 147 was the first Tennessee case in which a death sentence was

vacated on grounds of ineffective assistance of counsel. Trial counsel inadequately
investigated the defendant’s social history and mental condition. In post-conviction,
expert testimony was presented that the defendant suffered from an affective disorder
with recurrent major depression over long periods of time, and at the time of the
homicide his condition had deteriorated to a full active phase of a major depressive

episode.

145 Mental Health America, Position Statement 54: Death Penalty and People with Mental HInesses, n. 9
(June 14, 2016} (citing Death Penalty Information Center, Report: 75% of 2015 Executions Raised Serious
Concerns About Menat! Health or Innocence, archived at https://perma-archjves.org/warc/QQ]8-
DDOD/http: //www.deathpenaltyinfo.org/category/categories /issues/mental-illness (last visited
12/15/17).

146 Id. (citing Robert ]. Smith, et al., The Failure of Mitigation?, 65 Hastins L.}. 1221, 1245 (2014).

147 847 SW.2d 521 (Tenn. Crim. App. 1992).
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In Wilcoxson v. State,1*® the defendant had been diagnosed at different times with

schizophrenia, schizo-affective disorder, and bipolar disorder. The Court of Criminal
Appeals found trial counsel’s performance to be deficient in failing to raise the issue of
the defendant’s competency to stand trial, and in failing to present evidence of the
defendant’s psychiatric problems to the jury as mitigating evidence in sentencing. While
the Court found that post-conviction counsel failed to carry their burden of
retrospectively proving the defendant’s incompetency to stand trial, the Court vacated
the death sentence on grounds of ineffective assistance of counsel for their failure to
present social history and mental health mitigation evidence at sentencing.

In Taylor v. State,** the post-conviction court set aside the defendant’s

conviction and death sentence on the ground that his trial counsel were deficient in their
investigation and presentation of defendant’s psychiatric disorders pre-trial, in
connection with his competency to stand trial, and during the trial, in connection with
his insanity defense and his sentencing hearing. The evidence included an assessment
by a forensic psychiatrist for the state, who was not discovered by defense counsel and
therefore did not testify at trial, that the defendant was psychotic.

In Carter v, Bell,*>¢ according to expert testimony presented in federal habeas, the

defendant suffered from psychotic symptoms involving hallucinations, paranoid
delusions and thought disorders consistent with paranoid schizophrenia or an organic

delusional disorder. His death sentence was vacated on grounds of ineffective assistance

148 22 S.W.3d 289 (Tenn. Crim. App. 1999).
149 1999 WL 512149 (Tenn. Crim. App. 1999).

150 218 F.3d 581 (6% Cir. 2000).
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of counsel because his trial lawyers failed to investigate his social and psychiatric
history.

In Harries v. Bell, 151 the federal habeas court found that the defendant’s trial

counsel] failed to investigate and develop evidence of the defendant’s abusive childhood

background; his frontal lobe brain damage, which impaired his mental executive

functions; and his mental illness, which had been variously diagnosed as bipolar mood
disorder, anxiety disorder, and post-traumatic stress disorder. The federal court vacated
the death sentence on the basis of ineffective assistance of counsel.

Adverse childhood experiences and severe mental illness can profoundly affect
cognition, judgment, impulse control, mood and decision-making. Unfortunately, these cases
are typical in the death penalty arena.15? A defendant’s mental illness, if not fully realized by
defense counsel, and if not properly presented and explained to the jury at trial, can prejudice
the defendant both in his relationship with his defense counsel, and in his demeanor before the
jury.1s3

Regarding the effect of mental iliness on the attorney-client relationship, the ABA
Guidelines explain:

Many capital defendants are ... severely impaired in ways that make effective

communication difficult: they may have mental illnesses or personality disorders that
make them highly distrustful or impair their reasoning and perception of reality; they

151 417 F.3d 631 (6% Cir. 2005).

152 Dne of the authors, Mr. MacLean, has worked on a number of capital cases in state post-conviction
and federal habeas proceedings. In every case he has worked on, the defendant has been diagnosed with
a severe mental disorder.

153 For a discussion of the potential effects of a defendant’s impairments on his legal representation, see
Bradley A. MacLean, Effective Capital Defense Representation and the Difficult Client, 76 Tenn. L. Rev.
661 (2009).
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may be mentally retarded or have other cognitive impairments that affect their
judgment and understanding; they may be depressed and even suicidal; or they may be
in complete denial in the face of overwhelming evidence. In fact, the prevalence of
mental illness and impaired reasoning is so high in the capital defendant population that
“[i]t must be assumed that the client is emotionally and intellectually impaired.” 154

Regarding the potential effect of a defendant’s mental iliness at trial, Justice Kennedy'’s
comment in Riggins v. Nevada,!>> involving the side-effects of antipsychotic medication in a
capital case, is instructive:

It is a fundamental assumption of the adversary system that the trier of fact observes the

accused throughout the trial, while the accused is either on the stand or sitting at the

defense table. This assumption derives from the right to be present at trial, which in
turn derives from the right to testify and rights under the Confrontation Clause. Atall
stages of the proceedings, the defendant’s behavior, manner, facial expressions, and
emotional responses, or their absence, combine to make an overall impression on the
trier of fact, an impression that can have a powerful influence on the outcome of the trial.

If the defendant takes the stand, ..., his demeanor can have a great bearing on his

credibility and persuasiveness, and on the degree to which he evokes sympathy. The

defendant’s demeanor may also be relevant to his confrontation rights.156
(ii) Intellectual disability

In Atkins v. Virginia, decided in 2000,157 the United States Supreme Court declared that if
a defendant fits a proper definition of intellectual disability (or mental retardation, as the term
was used at the time), he is ineligible for the death penalty under the Eighth Amendment Cruel

and Unusual Punishments Clause. The Court left it to the states to formulate an appropriate

definition and procedure for determining intellectual disability.

154 ABA Guidelines, supra note 130, at 1007-08 (quoting Rick Kammen & Lee Norton, Plea Agreements:
Working with Capital Defendants, The Advocate, Mar 2000, at 31).

155 Riggins v. Nevada, 504 U.S. 127 {1992).
156 Id. at 142.

157 Atkins v. Virginia, 536 U.S. 304 (2002); Hall v. Florida, 572 U.S. __, 134 S.Ct. 1986 {2014).
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Before Atkins was decided, in 1991 the Tennessee General Assembly enacted Tenn. Code

Ann. § 39-13-203 to exempt from the death penalty those defendants who fit the statutory
definition of “mental retardation.” The statute has since been amended to change the label from
“retardation” to “intellectual disability,” but the three statutory elements to the definition
remain the same: “(1) significantly subaverage general intellectual functioning as evidenced by
a functional intelligence quotient (1.Q.) of seventy (70) or below; (2) Deficits in adaptive
behavior; and (3) The intellectual disability must have been manifested during the
developmental period, or by eighteen (18) years of age.”'58 Many Tennessee capital defendants
have low intellectual functioning, and a number of them can make viable arguments that they fit
within the statutory definition of intellectual disability and therefore should be exempt from
capital punishment, although often they do not prevail on this issue.*>?

A defendant’s low intellectual functioning can lead to two additional avenues of

arbitrariness in Tennessee’s capital punishment system.

158 State v. Pruitt, 415 S.W.3d 180, 202 (Tenn 2013) (quoting Tenn. Code Ann. § 39-13-203(a). See also
Van Tran v. Colson, 764 F.3d 594, 605 (6% Cir. 2014).

159 A number of capital defendants have reported 1.Q.'s in the borderline range of intellectual disability,
even if many of them did not qualify for the intellectual disability exemption. See, e.g., Nesbit v. State
452 S.W.3d 779, 794 (Tenn. 2014 (reported 1.Q. of 74); State v. Pruitt, 415 S.W.3d 180, 202 (Tenn.
2013) (reported LQ. of 66 and 68); Keen v, State, 398 S.W.3d 594, 617 (Tenn. 2012) {(Wade, ],
dissenting) (reported 1.Q. of 67); Cribbs v. State, 2009 WL 1905454, at *17 (Tenn. Crim. App. 2009)
(reported 1.Q. of 73); State v. Strode, 232 S.W.3d 1, 5 (Tenn. 2007] (reported L.Q. of 69); State v. Rice, 184
S.W.3d 646, 661 (Tenn. 2006) (reported 1.Q. of 79); Howell v. State, 151 SW.3d 450, 459 (Tenn. 2004)
(reported 1.Q. of between 62 and 73, with a high score of 91); State v. Carter, 114 S.W.3d 895, 900 (Tenn.
2003) (reported 1.Q. of 78); State v. Dellinger, 79 S.W.3d 458, 465-66 (Tenn. 2002) (reported L.Q. of
between 72 and 83); Van Tran v. State, 66 S.W.3d 790, 793 (Tenn. 2001) (reported 1.Q. of between 65
and 72); State v. Blanton, 975 S.W.2d 269, 278 (Tenn. 1998) (reported 1.Q. of 74); State v. Smith, 893
S.W.2d 908, 912 (Tenn. 1994) (reported L.Q. ranging from 54 to 88); Cooper v. State, 847 SW.2d 521,
525 (Tenn. Crim. App. 1992) (1.Q. in the “sixties and seventies”); State v, Black, 815 S.W.2d 166, 174
(Tenn. 1991) (reported 1.Q. of 76); State v. Payne, 791 S.W.2d 10, 17 (Tenn. 1990] (repotted 1.G. of 78 to
82).
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First, the statutory category of intellectual disability is arbitrarily and vaguely defined.
Intellectual disability is determined on a multi-dimensional set of sliding or graduated scales,
and the condition can manifest itself in a multitude of ways. How are we to measure those
scales, and how are we to draw a fine line in identifying those who fall within the category of
defendants who shall be exempted from capital punishment? For example, what is the practical
difference between a functional 1.Q. of 71 versus 697 In many cases, the defendant has been
administered several 1.Q. tests at different points in his life yielding different scores. How are
those scores to be reconciled? Moreover, the measure of each scale cannot be ascertained
strictly from raw test scores but requires the application of an expert witness’s “clinical
judgment.”€0 ]n 3 battle of testifying experts, whose clinical judgment are we to trust? Asthe
Tennessee Supreme Court has acknowledged, “Without question, mental retardation is a
difficult condition to define., The U.S. Supreme Court, in Atkins v, Virginia, admitted as much,
stating: ‘[t] o the extent there is serious disagreement about the execution of the mentally
retarded offenders, it is in determining which offenders are in fact retarded.”” 161 With

reference to the 1.Q. element of the statutory definition, the Howell Court went on to say, “The

statute does not provide a clear directive regarding which particular test or testing method is to

be used.”%? Consequently, the proper interpretation of the definition, and its application to

160 In Coleman v. State, 341 S.W.3d 221, 221 (Tenn. 2011), the Court held that the statutory definition
“does not require that raw scores on 1.Q. tests be accepted at their face value and [] the courts may
consider competent expert testimony showing that a test score does not accurately reflect a person’s
functional 1.Q.” '

161 Howell v. State, 151 S.W.3d, at 547 (quoting Atkins, 536 U.S,, at 317).

162 1d, at 459,
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specific cases, has generated considerable litigation.}6* These cases involve a battle of the
experts, and whether a defendant is found to be intellectually disabled under the statutory
definition and therefore exempt from the death penalty may well depend on the quality of his
defense counsel, the personality and persuasiveness of the expert testimony, and the
disposition and receptivity of the judge making the ultimate determination. In close cases, the
issue has a markedly subjective aspect, leaving room for arbitrary decision-making.

The second factor contributing to arbitrariness relates to one of the reasons for
disqualifying the intellectually disabled from capital punishment - their reduced capacity to
assist in their defense. In Atkins, the United States Supreme Court explained:

The reduced capacity of mentally retarded offenders provides a second justification for a

categorical rule making such offenders ineligible for the death penalty. The risk “that the

death penalty will be imposed in spite of factors which may call for a less severe penalty”
is enhanced, not only by the possibility of false confessions, but also by the lesser ability
of mentally retarded defendants to make a persuasive showing of mitigation in the face
of prosecutorial evidence of one or more aggravating factors. Mentally retarded
defendants may be less able to give meaningful assistance to their counsel and are
typically poor witnesses, and their demeanor may create an unwarranted impression of

lack of remorse for their crimes. ... [M]oreover, reliance on mental retardation as a

mitigating factor can be a two-edged sword that may enhance the likelihood that the

aggravating factor of future dangerousness will be found by the jury. Mentally retarded
defendants in the aggregate face a special risk of wrongful execution.16

In this respect, intellectual disability and mental illness similarly affect the reliability of

capital sentencing, by impairing, through no fault of the defendant, both the defendant’s

163 See, e.g., Black v. Carpenter, 866 F.3d 734 (6% Cir. 2017) (reflecting years of litigation in a case
involving a broad range of L.Q. scores); Van Tran v. Colson, 764 F.3d 594 (6% Cir. 2014) (after years of
litigation, vacating the state court’s judgment and ruling that defendant was intellectually disabled and
therefore exempt from execution); Coleman v. State, 341 S.W.3d 221 (Tenn. 2011) (discussing a line of
Tennessee intellectual disability cases illustrating the Court’s struggle in interpreting the meaning of the
statutory elements).

164 536 U.S. at 320-21.
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capacity to work with defense counsel and the defendant’s capacity to present himseif to the
court and the jury in a favorable way.

With regard to sentencing, this problem may be partially resolved when the defendant is
found to fall within the statutory definition of intellectual disability. But there are several other
cases in which the defendant’s intellectual functioning is compromised but the defendantis not
declared intellectually disabled. Too often it is simply a matter of degree and subjective
evaluation by the judge in the face of conflicting expert testimony. Even if a defendantis held
not to be exempt from capital punishment, his reduced intellectual functioning can nevertheless
impair his capacity to assist in his defense and to present himself in the courtroom, which
contributes to the arbitrariness of the system.

(8) Race

African Americans represent 17% of Tennessee’s population, according to the U.S.
Census Bureau, but they represent 44% of Tennessee’s current death row population. 165 (Only
51% of the current death row population is non-Hispanic White.) While a number of factors
may account for this discrepancy, it cannot be ignored, and it suggests a pernicious form of
arbitrariness.

No one can doubt the existence of implicit racial bias in our criminal justice system, and

this bias inevitably infects the capital punishment system.166 The exercise of discretion

165 Appendix 1, Miller Report, at 10.

166 For general discussions of implicit racial bias, see, e.g., Christine Jolls & Cass R. Sunstein, The Law of
Implicit Bias, 94 Cal. L. Rev. 969 (2006); jennifer L. Eberhardt, et al, Seeing Black: Race, Crime, and
Visual Processing, 87 Journal of Personality and Social Psychology 876 (2004). The presence of racial
bias in our criminal justice system - whether explicit or implicit - has been well established. See, e.g.,
Michelle Alexander, The New }im Crow: Mass Incarceration in the Age of Colorblindness (The New Press
2010); Samuel R. Gross, et al, Race and Wrongful Convictions (National Registry of Exonerations, Mar 7,
2017). See also United States Sentencing Commission, Demographic Differences in Sentencing (Nov
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permeates a capital case ~ from the time of arrest through the charging decision, the district
attorney’s decision to seek the death penalty, innumerable decisions by all of the parties and
the judiciary throughout the proceedings, and the ultimate jury decision of life versus death.
Where there is discretion, there is room for implicit racial bias.

In 1997 the Tennessee Supreme Court’s Commission on Racial and Ethnic Fairness
issued its Final Report at the conclusion of its two-year review of the State’s judicial system.167
Among other things, the Commission concluded that while no “explicit manifestations of racial
bias abound [in the Tennessee judicial system] ..., institutionalized bias is relentlessly at
work.”1%8  While our society continually attempts to eradicate the effects of implicit bias from
our institutions, there is no indication that it has been eliminated from our capital sentencing
system,

The American Bar Association commissioned a study of racial bias in Tennessee’s capital

punishment system that was published in 2007.1¢° The study concluded that the race of the

2017) (based on several studies, concluding that “black male offenders continue{]j to receive longer
sentences than similarly situated Black offenders” by a substantial margin} (available at
htips://www.usscgov/research/research-reports/demographic-differences-sentencing, last visited
11/18/2017).

167 Rinal Report of the Tennessee Commission on Racial and Ethnic Fairness to the Supreme Court of
Tennessee (1997) (available at

http: //www.tsc.state.tn us/sites/default/files/docs/report from commission on racial _ethnjc fairness
.pdf, last visited 11/17/17).

168 1d. at 5.

169 Glenn Pierce, at al.,, Race and Death Sentencing in Tennessee: 1981-2000, Appendix 1 to The
Tennessee Death Penalty Assessment Report, note 181, infra.
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defendant and the victim influences who receives the death sentence, “even after the level of
homicide aggravation is statistically controlled.”7¢

The recent trend regarding race is disturbing. Over the past ten years, from July 1, 2007
to June 30, 2017, there were nine trials resulting in new death sentences; in all but one of those
cases {i.e, in 89% of the cases), the defendant was African American.l7! It appears that as the
death penalty becomes less frequently imposed, in an increasing percentage of cases it is
imposed on African Americans.

(9) Judicial disparity

While judges are presumed to be objective and impartial, from our experience in capital
cases we know that different judges view these cases differently, and the predisposition of a
judge can influence his or her decisions in capital cases. We can begin by looking at the deeply
divided death penalty opinions issued by the Supreme Court on a yearly basis, from the nine

differing opinions issued in Furman v. Georgia in 1972 through the five conflicting opinions

issued in Glossip v. Gross in 2015,172 and in cases since then. For example, Justices Brennan and

Marshall categorically opposed the death penalty and always voted to reverse or vacate death
sentences, while Justices Rehnquist and Scalia consistently voted to uphold death sentences,
and this split continues with the current members of the Court.

We see similarly opposing views expressed on the United States Court of Appeals for the
Sixth Circuit. These judges, persons of integrity and intelligence, acting in good faith, and

looking at the same cases involving the same legal principles, often come to opposing

170 1d. at Q

171 See Appendix 2, Chart of Tennessee Capital Trials. These numbers exclude retrials.
172576 U.S. __, 135S5.Ct. 2726 (2015).

68



conclusions about what the proper outcomes should be. Among the defense bar, and probably
within the Attorney General's office, we know that in many federal habeas cases, the judge or
panel that we draw will likely determine the outcome of the case.

Our review of the voting records of Sixth Circuit judges in capital habeas cases arising
out of Tennessee emphasizes the point. The Chart of Sixth Circuit Voting in Tennessee Capital
Habeas Cases, attached as Appendix 4, breaks down the Sixth Circuit votes according to political
party affiliation - i.e, according to whether the judges were appointed by Republican or
Democrat administrations. We found 37 Sixth Circuit decisions in which the Court finally
disposed of capital habeas cases from Tennessee. In those cases, Republican-appointed judges
cast 88% of their votes to deny relief and only 12% of their votes to grant relief. By contrast,
Democrat-appointed judges cast only 22% of their votes to deny relief, and 78% of their votes
to grant relief. In other words, the voting records for Republican-appointed judges were the
opposite from the voting records for Democrat-appointed judges; Republican-appointed judges
were significantly more favorable to the prosecution, whereas Democrat-appointed judges
were significantly more favorable to the defense.173

The political skewing of the voting records is greater in the twenty cases that were
decided by split votes, which represent a majority of the Sixth Circuit cases. In those cases,
Republican-appointees voted against the defendant 93% of the time, and for defendant only 7%
of the time; whereas Democrat-appointees voted exactly the opposite way - against the
defendant only 7% of the time, and for the defendant 93% of the time. Similarly, in the six
Tennessee capital cases that were decided by the full en banc Court, Republican-appointed

judges cast 91% of their votes against the defendants, whereas Democrat-appointed judges cast

173 Appendix 4, Chart of Sixth Circuit Voting in Tennessee Capital Habeas Cases, at. 1-5,
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97% of their votes in favor of the defendants. In five of the six en banc cases, the Court’s
decision was determined strictly along party lines.174

Without pointing to individual members of the Tennessee judiciary, itis reasonable to
believe that different state court judges also differ in their exercise of judgment in these kinds of
cases. All practicing attorneys know that a judge’s worldview can shape his or her attitude
towards the death penalty, and towards criminal defendants and the criminal justice system in
general. These attitudes can affect decisions ranging from the final judgment in a post-
conviction case to rulings on evidentiary and procedural issues during the course of pre-trial
and trial proceedings.

That is to be expected in the highly controversial and emotionally charged arena of
capital punishment. Itis human nature. Everyone approaches these kinds of issues with
certain cognitive biases shaped by differing worldviews.17> Trial judges are elected officials,
and we know from the experience of Justice Penny White that the politics of the death penalty

can even influence the Court’s composition.17¢ ]t goes without saying that liberal judges tend to

174 1d, at 5-6.

175 For interesting discussions of how different cognitive styles deal with controversial social issues in
different ways, see, e.g., Richard A. Posner, How Judges Think (Harvard University Press) (2008); Adam
Benforado & Jon Hanson, The Great Attributional Divide: How Divergent Views of Human Behayior Are
Shaping Legal Policy, 57 Emory L. Rev. 312 (2008); and Dan M. Kahan & Donald Bramam, Cultural
Cognition and Public Policy, 24 Yale Law & Policy Rev. 147 (2006). For studies of judicial bias based on
differing political perspectives, see, e,g., Max M. Schanzenbach and Emerson H, Tiller, Reviewing the
Sentencing Guidelines: Judicial Politics, Emperical Evidence, and Reform, 75 U. Chi. L. Rev. 715 (2008);
Chris Guthrie, Misjudging, 7 Nev. L. ]. 420 (2007).

176 In 1996 Justice White became the only Tennessee Supreme Court Justice who was removed from
office in a retention election. She was the political victim of a campaign to remove her from the Court
because of her concurring vote to reverse the death sentence in a single death penalty case - State v,
Odom, 928 S.W.2d 18 (Tenn. 1996). Justice White’s experience was discussed in a recent study
regarding the effects of political judicial elections on judicial decision-making in capital cases. See
Reuters Investigates, Uneven Justice: In states with elected high court judges, a harder line on capital
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be somewhat more sympathetic to defense arguments, and conservative judges tend to be
somewhat more sympathetic to prosecution arguments. This is not necessarily a criticism, for
in our society diversity of viewpoint is a good thing. But in highly charged death penalty cases,
where divergent points of view are more likely to come to the fore, and where arbitrariness is
not to be tolerated, differences in judicial disposition contribute to the capriciousness of the
capital punishment system. From our study, this is obviously true to a remarkable degree in
the federal court system, and there is good reason to believe it is true at least to some degree in
the state court system as well.

C. Comparative Disproportionality: Single vs. Multi-Murder Cases

[t is beyond the scope of this article to identify the many extremely egregious cases
resulting in Life or LWOP sentences, or to compare them to the many significantly less
egregious cases leading to death sentences or executions. But the statistics concerning one
simple metric make the point - number of victims. Mr. Miller has identified 339 defendants
convicted of multiple counts of first-degree murder since 1977. Of those, only 33 (or 10%)
received sustained death sentences, whereas 306 (or 90%) received Life or LWOP.177 Several
in the Life /LWOP category were convicted of three or more murders. These numbers can be

broken down as follows:

punishment (Sept 22, 2015) {found at http://www.reuters.com/investigates/special-report/usa-
deathpenalty-judges/, last visited on 11/15/2017).

177 Appendix 1, Miller Report, at 12.
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Multi-Murder Cases - Breakdown By Number of Victims & Sentencesl?8

Number of Victims Life or LWOP Sustained Death Totals
Sentences Sentences
2 259 24 283
(92% of 2-Victim cases) | (8% of 2-Victim cases}
3 32 7 39
(82% of 3-Victim cases) | {18% of 3-Victim cases)
4 11 1 12
(92% of 4-Victim cases) | [8% of 4-Victim cases)
5 1 0 1
(100% of 5-Victim cases) | (0% of 5-Victim cases)
6 3 1 4
(75% of 6-Victim cases) | {25% of 6-Victim cases)
TOTALS 306 33 339
(90% of Multi-Murder {10% of Multi-Murder
Cases) Cases)

Virtually all of these defendants were found guilty of premeditated murder (as opposed

to felony murder). Thus, from these statistics, if a defendant deliberately killed two or more

victims, he was nine times more likely to be sentenced to Life or LWOP than death; and the

sentence he received most likely depended on extraneous factors such as the geographic

location of the crime, the prosecutor, quality of defense counsel, timing of the case, and the

other factors described above.

On the other hand, compared to the 306 multiple murder defendants who were

sentenced to life or LWOP instead of death, a majority of the defendants with sustained death

178 Table 13A, Miller Report.
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sentences (53 out of a total of 86, or 62%) committed single murders, and several of them were
found guilty of felony murder and not premeditated murder.17®

This comparative disproportionality demonstrates a lack of rationality in Tennessee’s
system. The evidence of such inconsistent results, of sentencing decisions that cannot be
explained solely on the basis of individual culpability, indicates that the system operates

arbitrarily, contrary to the requirements of the Eighth Amendment.

VII. CONCLUSION

A. U.S. Supreme Court Dissenting Opinions

We are not alone in claiming that the historical record shows that capital sentencing
systems like Tennessee’s fail Furman’s commandment against arbitrariness and capriciousness.
The death penalty has hung by a thin thread since it was reinstated in Gregg. The vote to
uphold the guided discretion scheme in Gregg was seven-to-two. Justices Powell, Blackmun and
Stevens were among the seven in the majority. However, after years of observing the
application of guided discretion sentencing schemes in the real world, each of these Justices
changed his mind. These three Justices, combined with the dissenting Justices in Gregg,18°

would have constituted a majority going the other way.

179 We have identified ten cases resulting in sustained death sentences in which the defendants were
convicted of felony murder and not premeditated murder: State v. Barnes, 703 S.W.2d 611 (Tenn.
1985); State v. Middlebrooks, 840 S.W.2d 317 (Tenn. 1992); State v. Howell, 868 S.W.2d 238 (Tenn.
1993); State v. Nichols, 877 S.W.2d 722 (Tenn. 1994); State v. Cazes, 875 S.W.2d 253 (Tenn. 1994); State
v. Carter, 988 S.W.2d 145 (Tenn. 1999); State v. Chalmers, 28 S.W.3d 913 (Tenn. 2000); State v. Powers,
101S.W.3d 383 (Tenn. 2003); State v. Pruitt, 415 S.W.3d 180 (Tenn. 2013); State v. Bell, 480 S.W.3d 486
(Tenn. 2015).

180 Justices Brennan and Marshall cast the dissenting votes.
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Justice Powell dissented in Furman, voting to uphold discretionary death penalty
statutes, and also authored the Court’s decision in McCleskey v. Kemp, 481 U.S. 279 (1987),
which upheld Georgia's death penalty against a challenge based upon demonstrated racial bias.
Shortly after his retirement, however, his biographer published the following colloquy:

In a conversation with the author [John C. Jeffries Jr.] in the summer of 1991,
Powell was asked if he would change his vote in any case:

“Yes, McCleskey v. Kemp.”

“Do you mean you would now accept the argument from statistics?”
“No,  would vote the other way in any capital case.”

“In any capital case?”

“Yes.”

“Even in Furman v. Georgia?”

“Yes, | have come to think that capital punishment should be abolished.”

Capital punishment, Powell added, “serves no useful purpose.” The United States
was “unique among the industrialized nations of the West in maintaining the

death penalty,” and it was enforced so rarely that it could not deter.182

Justice Blackmun, who also dissented in Furman and voted to uphold discretionary

sentencing statutes, and voted with the majority in Gregg, first expressed his changed view in

1992:

Twenty years have passed since this Court declared that the death penalty must
be imposed fairly, and with reasonable consistency, or not at all, see Furman v,
Georgia, 408 U.S. 238 (1972), and, despite the effort of the States and the Court to
devise legal formulas and procedural rules to meet this daunting challenge, the
death penalty remains fraught with arbitrariness, discrimination, caprice, and
mistake, 182

Justice Stevens, who was relatively new to the Court when he joined the Gregg majority,

followed suit fourteen years later in 2008:

181 John C. [effries Jr., Justice Lewis F. Powell [r.: A Biography, at 451-52 (Charles Scribner’s Sons, 1994).

182 Callins v. Collins, 510 US. 1141, 1143 (1994) (Blackmun, |, dissenting].
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I have relied on my own experience in reaching the conclusion that the
imposition of the death penalty represents “the pointless and needless extinction
of life with only marginal contributions to any discernible social or public
purposes. A penalty with such negligible returns to the State [is] patently
excessive and cruel and unusual punishment violative of the Eighth Amendment.”
Furman, 408 U.S. at 312 (White, ]., concurring).1#83

With reference to current Justices who were not on the Court when Gregg was decided,
in the case of Glossip v. Gross, Justices Breyer and Ginsburg recently looked at the historical
record. In a careful analysis, they explained why a system such as Tennessee’s can no longer be
sustained. They summarized their analysis as follows:

In 1976, the Court thought that the constitutional infirmities in the death penalty could

be healed; the Court in effect delegated significant responsibility to the States to develop

procedures that would protect against those constitutional problems. Almost 40 years
of studies, surveys, and experience strongly indicate, however, that this effort has failed.

Today’s administration of the death penalty involves three fundamental constitutional

defects; (1) serious unreliability, (2) arbitrariness in application, and (3) unconscionably

long delays that undermine the death penalty’s penological purpose. Perhaps as a result,

(4) most places within the United States have abandoned its use.184
The Glossip dissent is significant because it represents a shifting view and eloquently reflects
on the failed effort over forty years to apply guided discretion capital sentencing schemes that
were supposed to address the problem of arbitrariness. The historical record in Tennessee, as
well as in other states that have attempted to maintain capital sentencing systems, speaks to
how this kind of system simply has not been able to accomplish that goal.

B. Opinions from the ALI and the ABA Tennessee Assessment Team

The opinions of the dissenting Supreme Court Justices are echoed by other leading

authorities.

183 Baze v. Rees, 128 S.Ct. 1520, 1549-51 (2008) (Stevens, |., concurring in result).

184 Glossip v. Gross, 576 U.S, __,__, 135 S.Ct 2726, __ (2015) (Breyer, |., dissenting).
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As mentioned above, Tennessee’s capital punishment scheme was patterned after the
Georgia scheme approved in Gregg, which in turn was patterned in part after the American Law
Institute Model Penal Code §210.6 (1962). In 2009, the American Law Institute (ALI)
withdrew §210.6 from the Model Penal Code because of its concerns about whether death
penalty systems can be made fair.18 [n recommending withdrawal of this section from the
Model Penal Code, the ALI Council issued a Report to its membership stating, “Section 201.6
was an untested innovation in 1962. We now have decades of experience with death-penalty
systems modeled on it.... [O]n the whole the section has not withstood the tests of time and
experience.”’® The Report went on to describe the ALI Council’s reasons for its concerns about

fairness in death penalty systems, as follows:

These [concerns] include (a) the tension between clear statutory identification of which
murder should command the death penalty and the constitutional requirement of
individualized determination; (b) the difficulty of limiting the list of aggravating factors
so that they do not cover (as they do in a number of state statutes now) a large
percentage of murderers; (c) the near impossibility of addressing by legal rule the
conscious or unconscious racial bias within the criminal-justice system that has resulted
in statistical disparity in death sentences based on the race of the victim; (d) the
enormous economic costs of administering a death-penalty regime, combined with
studies showing that the legai representation provided to some criminal defendants is
inadequate; () the likelihood, especially given the availability and reliability of DNA
testing, that some persons sentenced to death will later, and perhaps too late, be shown
to not have committed the crime for which they were sentenced; and (f) the
politicization of judicial elections, where - even though nearly all state judges perform
their tasks conscientiously - candidate statements of personal views on the death
penalty and incumbent judges’ actions in death-penalty cases become campaign
issues,187

185 gee American Law Institute, Report of the Council to the Membership of the American Law Institute

on the Matter of the Death Penalty (April 15, 2009) (available at
https://www.ali.org/media/filer pubic/3f/ae/3fae71fl1-0b2b-4591-ae5c¢-

5870ce5975¢6/capital punishment web.pdf), last visited 11/17/17).

186 14, at 4.

187 Id. at 5. The American Law Institute reported an “overwhelming[]” vote for withdrawal of §210.6.
https://www.ali.org/publications/show/model-penal-code.
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In a similar vein and focusing on Tennessee, the American Bar Association appointed a
Tennessee Death Penalty Assessment Team to assess fairness and accuracy in Tennessee’s
death penalty system.188 The Assessment Team conducted an extensive study of Tennessee’s
system and issued its lengthy report in March 2007.18% The Team concluded that “Tennessee’s
death penalty system falls short in the effort to afford every capital defendant fair and accurate
procedures.”?° The Report identified the following areas “as most in need of reform™

» Inadequate procedures to address innocence claims;

*+ Excessive caseloads of defense counsel;

* Inadequate access to experts and investigators;

+ Inadequate qualification and performance standards for defense counsel;
» Lack of meaningful proportionality review;

* Lack of transparency in the clemency process;

* Significant juror confusion;

* Racial disparities in Tennessee’s sentencing;

* Geographical disparities in Tennessee’s capital sentencing; and

* Death sentences imposed on people with severe mental disability.1®1

188 The members of the Assessment Team were Professor Dwight L. Aarons, Chair; W.]. Michael Cody,
former Tennessee Attorney General; Kathryn reed Edge, former President of the Tennessee Bar
Association; Jeffrey S. Henry, Executive Director of the Tennessee District Public Defenders Conference,
Judge Gilbert S. Merritt, former Chief Judge of the United States Court of Appeals for the Sixth Circuit;
attorney Bradley A. Macl.ean; and attorney William T. Ramsey.

189 The Tenhessee Death Penalty Assessment Report: An Analysis of Tennessee’s Death Penalty Laws,
Procedures, and Practices {March 2007) (available at
https://www.americanbar.org/content/dam/aba/migrated/moratorium/assessmentproject/tennessee

/finalreport.authcheckdam pdf, last visited 11/13/2017).

130 1d, at ifi.

191 1d, at iii - vi.
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C. Final Remarks

It is clear from the statistics and our experience over the past 40 years that Tennessee’s
death penalty system “fails to provide a constitutionally tolerable response to Furman'’s
rejection of unbridled jury discretion in the imposition of capital sentences.”92 The system is
riddled with arbitrariness.

A person of compassion and empathy cannot deny that the death penalty is cruel.
“Death is truly an awesome punishment. The calculated killing of a human being by the State
involves, by its very nature, a denial of the executed person’s humanity.”93 “The penalty of
death differs from all other forms of criminal punishment, not in degree but in kind. Itis unique
in its total irrevocability. Itis unique in its rejection of rehabilitation of the convict as a basic
purpose of criminal justice. And itis unique, finally in its absolute renunciation of all that is
embodied in our concept of humanity.”19¢

When over the past 40 years we have executed fewer than one out of every 400
defendants (less than % of 1%) convicted of first degree murder; when we sentence 90% of
multiple murderers to life or life without parole and only 10% to death; when the majority of
capital cases are reversed or vacated because of trial error; when the courts have found that in
over 23% of capital cases, defense counsel’s performance was constitutionally deficient; when
the number of death row defendants who die of natural causes is four times greater than the
number Tennessee actually executed; when we have not seen a new capital case in Tennessee

since mid-2014; when we haven'’t seen any death sentences in the Grand Middle Division since

192 Woodson, 428 U.S. at 302.

193 gpaziano v, Florida, 468 U.S. at 469 n. 3 (Stevens, ]., concurring).

194 Furman, 408 U.S,, at 306 {Stewart, ]., concurring).
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early 2001 ~ then, it must also be said that the death penalty is an “unusual” and unfair

punishment. The statistics make clear that Tennessee’s system is at least as arbitrary and

capricious as the systems declared unconstitutional in Furman - and that is without accounting
for the exorbitant delays and costs inherent in Tennessee’s system, which far exceed the delays
and costs inherent in the pre-Furman era.

The lack of proportionality and rationality in our selection of the few whom we decide to
kill is breathtakingly indifferent to fairness, without justification by any legitimate penological
purpose. The death penalty system as it has operated in Tennessee over the past 40 years, and
especially over the past ten years, is but a cruel lottery, entrenching the very problems that

Furman sought to eradicate.
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Appendix 2
Tennessee Trials In Which Death Sentences Were Imposed

During The Period 7/1/1977 through 6/30/2017

This chart identifies in chronological order, by defendant’s name, each “Capital Trial “ that resulted in the
imposition of one or more death sentences. For purposes of this chart, the term Capital Trial includes a
resentencing hearing.

The county listed is where the murder allegedly occurred, not necessarily where the case was tried.

A number in parentheses immediately following the defendant’s name in a multi-murder case indicates the number
of murder victims for which death sentences were imposed.

Asterisks indicate cases that have had two or more Capital Trials arising from the same charges, A single asterisk
indicates the result of the defendant’s first Capital Trial, a double asterisk indicates the result of the defendant’s
second trial for the same murder(s), etc. The other Capital Trials involving the same defendant and charges are
cross-referenced in the far right column.

A Capital Trial is “Pending™ if it has not been reversed or vacated — i.e., if the defendant is still under a sentence of
death from that Capital Trial. Because capital cases typically are challenged until a defendant is executed, a case
remains Pending as long as the defendant is alive.

If a case is ultimately resolved by plea agreement or by the prosecution’s withdrawal of the death notice (e. 2.,
while the defendant is awaiting retrial or resentencing), that fact is not reflected in the chart.

Capital Trial Defendant County Where | Sentence Date (of | Defendant’s Race and Type of Relief Other Capital
No. Offense Oceurred mst;::c 3::;:“ Gender (AR) = Awaiting Retrial Tr.;lg? e:.:; ::me
1 Richard Hale Austin* Shelby 10/22/77 White/Male Sentence Relief No. 169
2 Ronald Eugene Rickman Shelby 03/04/78 White/Male Conviction Relief
3 William Edward Groseclose Shelby 03/04/78 ‘White/Male Conviction Relief
4 Larry Charles Ransom Shelby 04/07/78 Black/Male Sentence Retief
5 Ralph Robert Cozzolino Hamilton 04/22/78 White/Male Sentence Relief
6 Russell Keith Berry Greene 08/28/78 ‘White/Male Conviction Relief
7 Donald Wayne Strouth Sullivan 09/04/78 White/Male DECEASED
8 Richard Houston Knox 11/03/78 Black/Male Conviction Relief
9 Donald Michaeli Moore Shelby 11/10/78 White/Male Sentence Relief
10 Yeffrey Stuart Dicks Sullivan 02/10/79 White/Male DECEASED
H Luther Terry Pritchett Marion 08/16/79 White/Male Sentence Relief
12 Michael Angelo Coleman Shelby 04/19/80 Black/Male Sentence Relief
13 Carl Wayne Adkins* Washington 01/29/80 White/Male Sentence Relief Nos. 52, 62
14 Loshie Pitts Harrington Dickson 06/01/80 White/Male Sentence Relicf
15 Stephen Allen Adams Shelby 06/20/80 Black/Male Sentence Relief




16 Richard Weldon Simon Montgomery 06/26/80 Black/Male Sentence Relief

17 Raymond Eugene Teague* Hamilton 11/22/80 ‘White/Male Sentence Relief No. 44
18 Hugh Warren Melson Madison 12/05/80 White/Male DECEASED

19 Cecil C. Johnson, Jr. (3) Davidson 01/20/81 Black/Male EXECUTED

20 Joseph Glenn Buck Smith 01/24/81 White/Male Sentence Relief

21 Robert Glen Coe Weakley 02/28/81 White/Male EXECUTED

22 Walter Keith Johnson* Hamilton 03/25/81 White/Male Sentence Relief No. 47
23 Hubert Loyd Sheffield Shelby 03/26/81 White/Male Sentence Relief

24 Timothy Eugene Morris Greene 04/09/81 White/Male Sentence Relief

25 Thomas Gerald Laney Sullivan 04/11/81 White/Male Sentence Relief

26 Ronald Richard Harries Sullivan 08/08/81 White/Male Sentence Relief

27 Stephen Leon Williams Hawkins 10/16/81 White/Male Sentence Relief

28 Laron Ronald Williams (2) Sheiby 11/06/81 Black/Male DECEASED

29 Laron Ronald Williams Madison 12/14/81 Black/Mele DECEASED

30 David Earl Miller* Knox 03/17/82 White/Male Sentence Relief No. 76
31 Kenneth Wayne Campbell Washington 03/26/82 Whiie/Male Sentence Relief

32 Philtip Ray Workman Shelby 03/31/82 White/Male EXECUTED

33 Michael David Matson Hamilton 04/22/82 White/Male Sentence Relief

34 Gary Bradford Cone (2) Sheiby 04/23/82 White/Male DECEASED

35 Michael Eugene Samplie (2) Sheiby 11/02/82 Black/Male PENDING

36 Larry McKay (2) Shelby 11/02/82 Black/Male FPENDING

37 Tommy Lee King Maury 11/13/82 Black/Male Sentence Relief

38 Richard Caldweil Henderson 12/04/82 ‘White/Male Conviction Relief

39 Walter Lee Caruthers Knox 02/08/83 Black/Male Sentence Relief (AR)'

40 David Car! Duncan Sumner 04/01/83 Black/Male Sentence Relief (AR)

41 Richard Carlton Taylor® Hickman 05/07/83 White/Male Conviction Relief No. 198
42 Willie James Martin Shelby 06/24/83 Black/Male Conviction Relief

43 Charles Edward Hartman* Montgomery 05/23/83 White/Male Sentence Relief No. 153
a4 Raymond Eugenc Teague** Hamilion 08/25/83 White/Male Sentence Relief No. 17
45 Ricky Goldie Smith Shelby 02/10/84 Black/Male Sentence Relief

46 Edmund George Zagorski (2) Robertson 03/02/84 White/Male PENDING

! bied while awaiting Retrial.




47 Walter Keith Johnson** Hamilton 03/08/84 White/Male Sentence Relief No. 22
48 William Wesley Goad Sumner 03/22/84 White/Maie Sentence Relief
49 Willie Claybrook Crockett 06/06/84 Biack/Male Conviction Relief
50 David Lee McNish Carter 08/15/84 White/Male Sentence Relief (AR)
51 James William Barnes Washington 09/14/84 White/Male DECEASED
52 Carl Wayne Adkins** Washington 10/01/84 White/Male Sentence Relief Nos. 13,62
53 Edward Jerome Harbison Hamilton 10/05/84 Black/Male Sentence Relief
(Commutation)
54 James David Carter Hamblen 11/14/84 White/Male Sentence Relief
55 Willie Sparks Hamilton 11/14/84 Black/Male Sentence Relief
36 Kenneth Wayne G'Guinn Madison 01/22/85 White/Male DECEASED
57 Terry Lynn King Knox 02/06/85 White/Male PENDING
58 Vemnon Franklin Cooper Hamilton 02/15/85 White/Male Sentence Relief
59 Tony Lorenzo Bobo Shelby 02/22/85 Black/Male Sentence Relief
60 Leonard Edward Smith* Sullivan 03/20/85 White/Male Conviction Relief Nos. 97,143
61 Charles Walton Wright (2) Davidson 04/05/85 Black/Male PENDING
62 Carl Wayne Adkins*** Washington 06/28/85 White/Male Sentence Relief Nos. 13,52
63 Rocky Lee Coker Sequatchie 07/11/85 White/Male Sentence Relief
64 Thomas Lee Crouch Williamson 0B/08/85 White/Male DECEASED
65 Gregory S. Thompson Coffec 08/22/85 Black/Male DECEASED
66 Donnie Edward Johnson Sheiby 10/04/85 White/Male PENDING
67 Erskine Leroy Johnson Shelby 12/07/85 Black/Male Conviction Relief
68 Anthony Darrell Hines* Cheatham 01/10/86 White/Male Sentence Relief No. 96
69 Sidney Porterfield Shelby 01/15/86 Biack/Male DECEASED
70 Gaile K. Owens Shelby 01/15/86 White/Female Sentence Relief
(Commutation)
71 Paul Gregory House Union (2/08/86 White/Male Conviction Relief
(Exonerated)
72 Steve Morris Henley* (2) Jackson 02/28/86 White/Male Sentence Relief No. 161
73 Reger Morris Bell Hamilton 05/23/86 Black/Male Sentence Relief
74 Terry Dwight Barber Lake 08/18/86 White/Male DECEASED
75 Billy Ray Irick Knox 11/3/86 White/Male PENDING
76 David Ear] Miiler** Knox 02/12/87 White/Male PENDING No. 30

? Died while awaiting Retrial.




77 Bobby Randall Wilcoxson Hamilton 02/13/87 White/Male Sentence Relief

78 Sedley Alley Shelby 03/18/87 White/Male EXECUTED

79 Stephen Michael West (2) Union 03/25/87 White/Male PENDING

80 David Scott Poe Montgomery 03/28/87 White/Male Sentence Relief

81 Darrell Wayne Taylor Shelby 04/24/87 Black/Male Sentence Relief

82 Nichelas Todd Sutton (2} Morgan 03/04/86 White/Male PENDING

83 Wayne Lee Bates Coffee 05/21/87 White/Male Sentence Relief

84 James Lee Jones, Ji. (aka Abu-Ak Davidson 07/15/87 Black/Male PENDING

Abdvr Ralman)
85 Homer Bouldin Teel Marion 08/31/87 White/Male Sentence Relief
86 Michael Lee McCormick Hamilton 01/15/88 White/Male Conviction Relief
{(Exonerated)
87 Pervis Tyrone Payne (2) Shelby 02/27/88 Black/Male PENDING
88 Michael Boyd (aka Mikaeel Shelby 03/10/88 Black/Male Sentence Reliel
Abdullah Abdus-Samud) (Commutation)

89 Ronald Michael Cauthem*(2) Montgomery 03/18/88 White/Male Sentence Relief Ne. 140
90 JB. McCord Warren 05/01/88 White/Male Conviction Relief

9 Edward Leroy Harris (2) Sevier 05/13/88 White/Male Sentence Relief

92 John David Terry* Davidson 09/22/88 White/Male Sentence Relief No. 157
93 Byron Lewis Black (3) Davidson 03/10/89 Black/Male PENDING

94 Mack Edward Brown Knox 05/22/89 White/Male Conviction Reiief

95 Heck Van Tran (3} Sheiby 06/23/89 Asian/Male Sentence Relief (AR)

96 Anthony Darrell Hines** Cheatham 06/27/89 White/Male PENDING No. 68
97 Leonard Edward Smith** Suilivan 08/25/89 White/Male Sentence Relief Nos. 60, 143
98 Donaid Ray Middiebrooks* Davidson 09/22/89 White/Male Sentence Relief No. 144
99 Michael Wayne Howell Shelby 10/26/89 Native Am/Malef DECEASED

100 ' Thomas Daniet Eugene Hale Washington 11/18/89 Black/Male Conviction Relief
101 Jonathan Vaughn Evans Hamblen 12/16/89 Black/Male Sentence Relief

102 Gary June Caughron Sevier 02/03/90 White/Male Sentence Relief

103 John Michael Bane* Shelby 02/23/90 White/Male Sentence Relief No. 156
104 Danny Branam Knox 05/04/90 White/Male Sentence Relief
105 Harold Wayne Nichols Hamilton 05/12/90 White/Male PENDING

106 Tommy Joe Walker Knox 05/14/90 White/Male Sentence Relief

107 Randy Duane Hurley Cocke 05/23/90 White/Male Sentence Relief




108 Oscar Franklin Smith (3) Davidson 07/26/90 White/Male PENDING
109 David M. Keen* Shelby 8/15/90 White/Male Sentence Relief No. 158
110 Victor James Cazes Sheiby 11/01/50 White/Male DECEASED
i Jonathan Wesley Stephenson* Cocke 10/19/90 White/Male Sentence Relief No. 194
112 Olen Edward Huichison Campbell 01/18/91 White/Male DECEASED
113 Kenneth Patterson Bondurant® Giles 02/09/91 White/Male Conviction Relief No. 201
114 David Allen Brimmer Anderson 03/02/91 White/Male Sentence Relief
115 Roosevelt Bigbee Sumner 03/15/91 Black/Male Sentence Relief
116 Joseph Arlin Shepherd Monroe 04/04/91 White/Male Sentence Relief
117 Ricky Eugene Estes Shelby 06/26/91 White/Male Conviction Relief
118 James Blanton (2) Stewart 07/27/91 White/Male DECEASED
119 Sylvester Smith Shelby 09/27/91 Black/Male Sentence Relief
120 Miilard Curnutt Campbell 11/22/91 White/Male DECEASED
121 ‘William Eugene Hall (2) Stewart 12/04/91 White/Male PENDING
122 Derrick Desmond Quintero (2) Stewart 12/04/91 Latino/Male PENDING
123 Henry Eugene Hodges Davidson 01/28/92 White/Male PENDING
124 Craig Thompson Shelby 02/29/92 Black/Male Sentence Relief
125 Timothy Dewayne Harris Shelby 03/04/92 Black/Male Sentence Relief
126 Leroy Hall, Jr. Hamilton 03/11/92 White/Male PENDING
127 Ricky Thompson* MeMinn 04/04/92 ‘White/Male Conviction Relief 182
128 Derrick Johnson Shelby 04/22/92 Riack/Male Sentence Relief
129 Robert Williams Hamilton 06/19/92 Black/Male Sentence Relief
130 Richard Odom* Shelby 10/15/92 ‘White/Male Sentence Relief Nos. 177, 210
131 William Armold Murphy Shelby 11/20/92 White/Male Sentence Relief
132 Michael Dean Bush Putnam 02/22/93 White/Male Sentence Relief
133 Gary Wayne Sutton Blount 02/24/93 White/Male PENDING
134 James Anderson Dellinger (2) Blount 02/24/93 White/Male PENDING
135 Fredrick Sledge Shelby 11/04/93 Black/Male Sentence Relief
136 Christopher Scott Beckham Shelby 11/17/93 White/Male Sentence Relief
137 Andre 8. Bland Shelby 02/14/94 Black/Male PENDING
138 Glen Bemard Mann Dyer 07/19/94 Black/Male DECEASED
139 Gussie Willis Vann McMinn 08/10/94 White/Male Conviction Relief
(Exonerated)




140 Perry A. Cribbs Shelby 11/16/94 Black/Male Sentence Relief

141 Preston Carter* (aka Akil Jahi ) Shelby 01/25/95 Black/Male Sentence Relief No. 179
]

142 Ronald Michael Cautherm**(2) Montgomery 01/25/95 White/Male Sentence Relief No. 89

143 Clarence C. Nesbit Shelby 02/24/95 Black/Male Sentence Relief (AR)

144 Kevin B. Burns (2) Shelby 09/23/95 Black/Male PENDING

145 Leonard Edward Smith*** Sullivan 09/27/95 White/Male Sentence Relief Nos. 60,97

146 Donald Ray Middlebrooks** Davidson 10/12/95 White/Male PENDING No. 98

147 Christa Gail Pike Knox 03/30/96 White/Female PENDING

148 Toeny V. Carruthers (3) Sheiby 04/26/96 Black/Male PENDING

149 James Moentgomery (3) Shelby 04/26/96 Black/Male Conviction Relief

150 Jon . Hall Henderson 02/05/97 White/Male PENDING

151 Farris Genner Morris, Jr. (2} Madison 04/01/97 Black/Male PENDING

152 Bobby Gene Godsey, Jr. Sullivan 04/25/97 White/Male Sentence Relief

153 Charles Edward Hartman** Montgomery 08/01/97 White/Male Sentence Relief No. 43

154 Roy E. Keough Shelby 05/09/97 White/Male Sentence Relief

155 Tyrone L. Chalmers Shelby 06/19/97 Black/Male PENDING

156 John Michae! Bane** Shelby 07/18/97 White/Male PENDING No. 103

157 John David Terry** Davidson 08/07/97 White/Male DECEASED No. 92

158 David M. Keen** Shelby 08/15/97 White/Male PENDING No. 109

159 Jerry Ray Davidson Dickson 09/03/97 White/Male Sentence Relief

160 Dennis Wade Suttles Knox 11/04/97 White/Male PENDING

161 Steve Momis Henley** (2) Jackson 12/15/97 White/Male EXECUTED No. 72

162 James Patrick Stout Shelby 03/03/98 Black/Male Sentence Relief

163 Vincent C. Sims Shelby 05/01/98 Black/Male PENDING

164 Kennath Artez Henderson Fayette 07/13/98 Black/Male PENDING

165 Michael Dale Rimmer* Shelby 11/09/98 White/Male Sentence Relief Nos. 200, 221

166 Gregory Robinson Shelby 11/23/98 Black/Male PENDING

167 Gerald Lee Powers Sheiby 12/14/98 Asian/Male PENDING

168 William Pierre Torres Knox 02/25/99 Latino/Male Sentence Relief

169 Richard Hale Austin** Shelby 03/05/99 White/Male DECEASED No. 1

170 James A. Mellon Knox 03/05/99 White/Male Coenviction Relief

171 Paul Dennis Reid (2) Davidson 04/20/99 White/Male DECEASED
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172 Daryi Keith Holton (4) Bedford 06/15/99 White/Male EXECUTED

173 Christopher A. Davis (2) Davidson 06/17/99 Black/Male Sentence Relief

174 Timothy Terrell McKinney Shelby 07/16/99 Black/Male Conviction Relief

175 William Richard Stevens (2) Davidson 07/23/99 White/Male DECEASED

176 Paul Dennis Reid (2) Monigomery 09/22/99 White/Male DECEASED

177 Richard Odom** Shelby 10/01/99 White/Male Sentence Relief Nos. 130, 210

178 William Glenn Rogers Montgomery 01/21/00 White/Male PENDING

179 Preston Carter** Shelby 02/17/00 Black/Male PENDING No. 139
(aka Akil Jahi) (2)

180 G'Dongalay Parlo Berry (2) Davidson 05/25/00 Black/Male Sentence Relief

181 Paul Dennis Reid (3) Davidson 05/27/00 White/Male DECEASED

182 Ricky Thompson** MeMinn 06/13/00 White/Male Sentence Reiief No. 127

183 Arthur Tedd Copeland Blount 07/24/00 Black/Male Conviction Relief

184 David Lee Smith (2) Bradiey 11/06/00 White/Male DECEASED

185 Robert Lee Leach, Jr. (2) Davidson 02/16/01 White/Male DECEASED

186 Robert Faulkner Shelby 03/10/01 Black/Male Conviction Relief (AR)

187 Hubert Gienn Sexton (2) Scott 06/30/01 White/Male Sentence Relief

188 Charles Edward Rice Shelby 01/14/02 Black/Male PENDING

189 Steven Ray Thacker Dyer 02/08/02 White/Male DECEASED

190 John Patrick Henretta Bradley 04/06/02 White/Male Sentence Relief

191 Detrick Deangelo Cole Shelby 04/15/02 Black/Male Sentence Relief

192 Leonard Jasper Young Shelby 08/24/02 White/Male Sentence Relief (AR)

193 Andrew Thomas Shelby 09/26/02 Black/Male Conviction Relief (AR)

194 Jonathan Wesiey Stephenson** Cocke 10/05/02 White/Male PENDING No. 111

195 David Ivy Shelby 01/11/03 Black/Male PENDING

196 Steven James Rollins Sulfivan 06/21/03 White/Male Conviction Relief

197 Stephen L. Hugueley Hardeman 09/16/03 White/Male PENDING

198 Richard Carfton Taylor** Hickman 10/16/03 White/Male Sentence Relief No. 41

199 Marlan Duane Kiser Hamilton 11/20/03 White/Male PENDING

200 Michael Diale Rimmer** Shelby 01/13/04 White/Male Conviction Relief Nos. 165, 221

201 Kenneth Patterson Bondurant** Giles 01/20/04 White/Male Sentence Relief No. 113

202 Robert Hood Shelby 05/06/04 Black/Male Sentence Relief

203 Joel Schmeiderer Wayne 05/15/04 White/Male Sentence Relief




204 James Riels (2) Shelby 08/13/04 White/Male Sentence Relief

205 Franklin Fitch Shelby 10/29/04 Black/Male Sentence Relief

206 Harold Hester McMinn 03/12/05 White/Male Sentence Retief

207 Devin Banks Shelby 04/11/05 Black/Male Sentence Relief

208 David Lynn Jordan (3) Madison 09/25/06 White/Male PENDING

209 Nickolus Johnson Sullivan 04/27/07 Black/Male PENDING

210 Richard Odom®*** Shelby 12/08/07 White/Male PENDING Nos. 130, 177
211 Corinio Pruitt Shelby 03/01/08 Black/Male PENDING

212 Heary Lee Jones (2)* Shelby 05/14/09 Black/Male Conviction Relief No. 220
213 Lemaricus Davidson (2) Knox 10/30/09 Black/Male 7 PENDING

214 Howard Hawk Willis (2) Washington 06/21/10 White/Male PENDING

215 Jessie Dotson (6) Shelby 10/12/10 Black/Male PENDING

216 John Freeland Chester 05/23/11 Black/Male Sentence Relief

217 James Hawkins Shelby 06/11/11 Black/Male PENDING

218 Rickey Bell Tipten 03/30/12 Black/Male PENDING

219 Sedrick Clayton (3) Shelby 06/15/14 Black/Male PENDING

220 Henry Lee Jones (2)** Shelby 05/16/15 Black/Male PENDING No. 212
221 Michael Dale Rimmer*** Shelby 05/07116 White/Male PENDING Nos. 165, 221




Appendix 3

List of Tennessee Capital Cases Granted Relief
on Grounds of Ineffective Assistance of Counsel
During the 40-Year Period 7/1/1977 — 6/30/2017

Tennessee capital cases granted relief in state court for JAC:

1.

10.

1L

12.

13.

14.

State v. Ransom, Shelby County Criminal Court No. B57716 (January 1, 1983)
(sentence relief) (settled for life)

Teague v. State, 772 S W.2d 915 (Tenn. Crim. App. 1988) (sentence relief)
(settied for life)

Cooper v. State, 847 S W .2d 521 (Tenn. Crim. App. 1992) (grant of sentence
relief from pc court aff”d) (resentenced to less than death)

Johnson v. State, 1992 WL 210576 (Ct. Crim. App. 1992) (sentence relief)
(released in 2012 on Alford plea)

Campbell v. State, 1993 WL 122057 (Tenn. Crim. App. 1993) (sentence relief)
(settled for life sentence/subsequently paroled)

Adkins v. State, 911 S W.2d 334 (Tenn. Crim. App. 1994) (sentence relief)
(resentenced to less than death)

Teel v. State, Marion County Circuit Court No. 1460 (Apnil 12, 1995) (sentence
relief) (settled for life)

Bell v. State, 1995 WL 113420 (Tenn. Crim. App. 1995) (sentence relief)
(resentenced to less than death)

Goad v. State, 938 S W .2d 363 (Tenn. 1996) (sentence relief) (resentenced to life)

Coker v. State, Sequatchie County Circuit Court No. 4778 (April 22, 1996)
(sentence relief) (resentenced to life)

Brimmer v. State, 29 S.W 3d 497 (Tenn. Crim. App. 1998) (sentence relief)
(resentenced to less than death)

Smith v. State, 1998 WL 899362 (Tenn. Crim. App. 1998) (conviction relief)
(settled for life)

Hurley v. State, Cocke County Circuit Court No. 4802 (December 12, 1998)
(sentence relief) (settled for life)

Richard Taylor v. State, 1999 WL 512149 (Tenn. Crim. App. 1999) (conviction
relief) (settled for life)
1



15.

16.

17.

18.

19.

20.

21

22.

23.

24,

25.

26.

27.

28.

29.

30.

Darrell Wayne Taylor v. State, Shelby County Criminal Court, Case No. P —
7864, Trial No. 86—03704 (settled for life; paroled)

McCormick v State, 1999 WL 394935 (Tenn. Crim. App. 1999) (conviction relief)
(acquitted on retrial — exoneration)

Wilcoxson v. State, 22 S W .3d 289 (Tenn. Crim. App. 1999) (sentence relief)
(resentenced to less than death)

Caughron v. State, 1999 WL 49906 (Tenn. Crim. App. 1999) (sentence relief)
(resentenced to less than death)

State v. Bush, Cumberland County Circuit Court No. 84-411 (March 7, 2002)
(sentence relief) (settled for life)

Vann v. State, McMinn Co. Post—Conviction No. 99-312 (May 29, 2008)
(conviction relief) (charges dismissed — exoneration)

Nesbit v. State, Shelby Co. P-21818 (July 9, 2009) (sentence relief)

Cribbs v. State, 2009 WL 1905454 (Tenn. Crim. App. 2009) (sentence relief)
(settled for life)

McKinney v State, 2010 WL 796939 (Tenn. Crim. App. 2010) (conviction relief)
(after 2 subsequent mistrials [hung juries], pled to 2d degree murder and released)

Cole v. State, 2011 WL 1090152 (Tenn. Crim. App. 2011) (sentence relief)
(settled for life without parole)

Young v. State, Shelby County No. 00-04018 (March 28, 2011) (sentence relief)

Banks v. State, Shelby County No. 03—01956 (September 13, 2011) (sentence
relief) (settled for LWOP)

Smith v. State, 357 S.W.3d 322 (Tenn. 2011) (sentence relief) (settled for life)

Stout v. State, Shelby Co., 2012 WL 3612530 (Tenn. Crim. App. 2012) (sentence
relief) (sentenced to life)

Rollins v. State, Sullivan Co., 2012 WL 3776696 (Tenn. Ciim. App. 2012)
(sentence relief by trial P.C. court; conviction relief on appeal) (settled for life)

Rimmer v. State, Shelby Co. 98-01034, 9702817, 98-01033 (October 12, 2012)
(conviction relief) (retried, convicted, sentenced to death again after mitigation
waiver)



31

32.

33.

Hester v. State, McMinn Co. 00-115 (May 20, 2013) (settled for LWOP without
PC hearing; at the plea hearing, State acknowledged IAC/mitigation)

Davidson v. State, 453 S.W.3d 386 (Tenn. 2014) (sentence relief) (settled for
LWOP)

Schmeiderer v. State, Maury Co. 14488 (December 22, 2014) (settled for LWOP
without PC hearing; agreed disposition order references JAC/mitigation)

Tennessee capital cases granted relief in federal court for IAC:

1.

10.

11

12.

Richard Austin v. Bell, 126 F.3d 843 (6" Cir. 1997) (sentence relief) (resentenced
to death)

Rickman v. Bell, 131 F.3d 1150 (6™ Cir. 1997) (conviction relief) (resentenced to
life)

Groseclose v. Bell, 131 F.3d 1161 (6™ Cir. 1997) (conviction relief) (resentenced
to life)

Carter v. Bell, 218 F.3d 581 (6™ Cir. 2000) (sentence relief) (settled for life)

Caruthers v. Carpenter, 3:91-CV-0031 Docket (Doc) #287 and #288 (June 6,
2001) (order granting sentencing relief) (on appeal)

Timothy Morris v. Bell, E. D. Tenn. No. 2:99-CD-00424 (May 16, 2002)
(sentence relief) (settled for life)

Harries v. Bell, 417 F 3d 631 (6” Cir. 2005) (sentence relief) (settled for life)

Kingv. Bell, M.D. Tenn. No. 1:00—cv--00017 (July 13, 2007) (sentence relief)
(resentenced to life)

House v. Bell, 2007 WL 4568444 (E.D. Tenn. 2007) (conviction relief) (charges
dismissed in 2009 - exoneration)

Cauthern v. Colson, 736 F.3d 465 (6th Cir. 2013) (sentence relief) (sentenced to
life)

Duncan v. Carpenter, No. 3:88-00992 (M.D. Tenn. Mar. 4, 2015) (sentence
relief)

McNish v. Westbrooks, 2016 WL 755634 (E.D. Tenn. Feb. 25, 2016), No.: 2:00-
CV-095-PLR—CLC (sentence relief)



Appendix 4

CHART OF SIXTH CIRCUIT VOTING IN TENNESSEE CAPITAL HABEAS CASES

Republican Appointed Judges

REPUBLICAN DATE APPOINTED VOTES TO DENY VOTES TO GRANT
APPOINTED JUDGES TO 6T CIRCUIT RELIEF RELIEF
{or remand)
Batchelder 1991 8 1
Boggs 1986 12 1
Cook 2003 10 1
Gibbons 2002 4 1
Griffin 2005 3 0
Guy 1985 0 1
Kethledge 2008 1 0
McKeague 2005 2 0
Nelson 1985 2 0
Norris 1986 7 0
Rogers 2002 6 0
Ryan 1985 3 3
Siler 1991 11 0
Suhrheinrich 1990 4 1
Sutton 2003 4 0
White 2008 2 2
TOTALS 79 (88%) 11 (12%)
Democrat Appointed Judges
DEMOCRAT DATE APPOINTED VOTES TO DENY VOTES TO GRANT
APPOINTED JUDGES TO 6TH CIRCUIT RELIEF RELIEF
Clay 1997 3 8
Cole 1995 4 7
Daughtrey 1993 1 3
Donald 2011 0 1
Gilman 1997 2 4
Keith 1977 0 2
Martin 1979 0 5
Merritt 1979 0 9
Moore 1995 3 6
TOTALS 13 (22%) 45 (78%)




SIXTH CIRCUIT CAPITAL HABEAS CASES FROM TENNESSEE

FINAL DISPOSITIONS IN THE COURT OF APPEALS!

VOTES TO DENY VOTES TO GRANT
CASE RELIEF RELIEF
(or remand)
Houston v. Dutton Guy (R)
50 F.3d 381 (1995) Merritt (D)
Ryan (R)
Austin v. Bell Martin (D)
126 F.3d 843 (1997) Merritt (D)
Suhrheinrich {R)
Rickman v. Bell Suhrheinrich (R) Keith (D)
131 F.3d 1150 (1997} Ryan (R)
Groseclose v. Bell Suhrheinrich (R) Keith (D)
130 F.3d 1161 {1997) Ryan {R)
Coe v. Bell Boggs (R) Moore (D)
161 F.3d 320 (1998) Norris (R)
Carter v. Bell Clay (D)
218 F.3d 581 (2000) Gilman (D)
Nelson (R)
Workman v. Bell Batchelder (R} Clay (D)
227 F.3d 331 (2000) (en banc)? Boggs (R) Cole (D)
Nelson (R} Daughtrey (D)
Norris (R) Gilman (D)
Ryan (R} Martin (D)
Siler (R) Merriit (D)
Suhrheinrich (R) Moore (D)
Abdur'Rahman v. Bell Batchelder (R) Cole (D)
226 F.2d 696 (2000) Siler (R}

1 The cases included in this chart are the final Court of Appeals dispositions of Tennessee
capital habeas cases. This chart does not include other decisions that addressed collateral
issues or that were superseded by subsequent Court of Appeals decisions.

zin Workmanv. Bell, 160 F.3d 276 (6% Cir. 1998), Judges Nelson, Ryan and Siler, all
Republican appointees, voted to affirm the district court’s denial of habeas relief. In
Workman v. Bell, 227 ¥.3d 331 (6t Cir. 2000) (en banc), the seven Democrat appointees
voted to remand the case for further proceedings, while the seven Republican appointees
voted to affirm the district court. Because the vote was evenly split, the district court’s
denial of habeas relief was affirmed. Mr. Workman was executed.




Caldwell v. Bell Norris (R) Clay (D)
288 F.3d 838 (2002) Merritt (D)
Hutchison v. Bell Cole (D)
303 F.3d 720 (2002) Moore (D)
Siler {R)
Alley v. Bell Batchelder (R)
307 F.3d 380 (2002) Boggs (R)
Ryan (R)
Thompson v. Bell Moore (D) Clay (D)
315 F.3d 566 (2003) Suhrheinrich {R)
Donnie Johnson v. Bell Boggs (R) Clay (D)
344 F.3d 567 (2003) Norris (R)
House v, Bell Batchelder (R) Clay (D)
386 F.3d 668 (2004) {(en banc)? Boggs (R) Cole (D)
Cook (R) Daughtrey (D)
Gibbons (R) Gilman (D)
Norris (R) Martin (D)
Rogers (R) Merritt (D)
Siler (R) Moore(D)
Sutton (R)
Bates v. Bell Batchelder (R)
402 F.3d 635 (2005) Merritt (D)
Moore {D)
Harbison v. Bell Cook (R) Clay (D)
408 F.3d 823 (2005) Siler {R)
Harries v. Bell Boggs (R)
407 F.3d 631 (2005) Cook (R)
Gibbons (R)
Payne v. Bell Cook (R)
418 F.3d 644 (2005) Rogers (R)
Sutton (R)
Henley v. Bell Cook (R) Cole (D)
487 F.3d 379 (2007) Siler {R)

3 The Supreme Court overturned the Sixth Circuit's en banc decision. House v. Bell, 547 U.S.
518 (2006). On remand from the Supreme Court, the district court granted relief on Mr.
House's claims relating to actual innocence, and the state then dismissed the charges -

resuiting in Mr. House’s exoneration.




Cone v. Bell Batchelder (R) Clay (D)
505 F.3d 610 (2007)4 Boggs (R) Cole (D)
Cook (R) Daughtrey (D)
Griffin (R) Gilman (D)
McKeague (R) Martin (D)
Norris (R) Merritt (D)
Rogers (R) Moore (D)
Ryan (R)
Sutton {R)
Cecil Johnson v. Bell Batchelder (R) Cole (D)
525 F.3d 466 (2008) Gibbons {R)
Owens v. Guida Boggs (R) Merritt (D)
549 F.3d 399 {2008) Siler (R)
Westv. Bell Boggs (R) Moore (D)
550 £.3d 542 (2008) Norris (R)
Irick v. Bell Batchelder (R) Gilman (D)
565 F.3d 315 {(2009) Siler (R}
Smith v. Bell Cole (D)
No. 05-6653 (2010) Cook (R)
Griffin {R}
Wright v. Beil Cole (D)
619 F.3d 586 (2010) McKeague (R)
Rogers (R)
Nicholus Sutton Boggs (R) Martin (D)
645 F.3d 752 (2011) Daughtrey (D)
Strouth v. Colson Cook (R)
680 F.3d 596 (2012) Kethledge (R)
Sutton (R)
Cauthern v. Colson Rogers (R) Clay (B)
726 F.3d 465 {2013) Cole (D)
Hodges v. Colson Batchelder (R) White (R)
727 F.3d 517 {2013} Cook (R)

4In Conev. Bell, 243 F.3d 961 (6% Cir. 2001), Judges Norris (R), Merritt (D), and Ryan (R)
voted unanimously to grant relief. The Supreme Court overturned that decision in Cone v.
Bell, 535 U.S. 685 (2002). On remand, Judges Ryan and Merritt voted for relief, while Judge
Norris (R) dissented. 359 F.3d 785 {6% Cir. 785). Again, the Supreme Court overturned the
decision. 543 U.S. 447 (2005). Then on remand, Judges Norris and Ryan voted to deny
habeas relief, while Judge Merritt dissented. 492 F.3d 743 (6% Cir. 2007). On Mr. Cone’s
petition for rehearing en banc, seven Democrat appointees dissented from the denial of
rehearing en banc. 505 F.3d 610 (6™ Cir. 2007). The remaining judges, all Republican
appointees, either voted to deny rehearing en banc or acquiesced in the denial. (These
opposing positions on the en banc petition are counted as votes in the chart) Then again
the Supreme Court overturned the Sixth Circuit, 556 U.5. 1769 {(2009), and remanded the
case to the district court. Mr. Cone died on death row while his case was pending,

4



Van Tran v. Colson Cook (R)
764 F.3d 594 (2014) Rogers (R)
White (R)
Middlebrooks v. Bell Clay (D)
619 F.3d 526 (2010) Gilman (D)
Middlebrooks v. Carpenter Moore (D)
843 F.3d 1127 (2016) White (R)
Miller v. Colson Gibbons (R) White (R)
694 F.3d 691 (2012) Siler (R}
Morris v. Carpenter Boggs (R)
802 F.3d 825 (2015) Clay (D)
Siler (R)
Gary Wayne Sutton v. Carpenter Boggs (R)
No. 11-6180 (2015) Cook (R)
Gibbons (R)
Thomas v. Westbrooks Siler (R) Merritt (D)
849 F.3d 659 (2017} Donald (D)
Black v. Carpenter Boggs (R)
866 F.3d 734 (6t Cir. 2017) Cole (D)
Griffin (R)

Further notes:

Split Decisions: Of the 37 cases charted above, 21 (or 57%) resulted in split
decisions. In these split decision cases, 92% of the Republican appointee votes were
against relief, while 92% of the Democrat appointee votes were for relief. The votes
according to party affiliation of the judges were:

Republican Appointee Votes Agajnst Relief = 50 (93%)

Republican Appointee Votes For Relief = 4 ( 7%)
Democrat Appointee Votes Against Relief = 3 ( 7%)
Democrat Appointee Votes For Relief = 37 (93%)

Since 2005, no Republican appointee majority has voted for relief.

En Banc Opinions: We have identified six Sixth Circuit en banc opinions in capital
cases from Tennessee. Three are included in the chart because those en banc
decisions resulted in final disposition of the petitioners’ habeas claims in the Court
of Appeals. The other three are not included in the chart because they decided
collateral issues that were not dispositive of the petitioners’ habeas claims. The en
banc opinions are as follows:

O’Guinn v. Dutton, 88 F.3d 1409 (6™ Cir. 1996) (en banc) (per curiam) (7 to 6
decision resulting in a remand to state court, in which 4 Democrat
appointees and 3 Republican appointees voted favorably for the petitioner;
while 5 Republican appointees and 1 Democrat appointee voted unfavorably
against the petitioner) (not included in the chart);

5




Workman v. Bell, 227 F.3d 331 (6% Cir. 2000) (en banc) {a tie 7 to 7 vote
strictly along party lines, effectively denying habeas relief) {included in the
chart);

Abdur’Rahman v, Bell, 392 F.3d 174 (2004) (en banc) (in a 7 to 6 decision on
a habeas procedural issue, all 6 Democrat appointees and 1 Republican
appointee voted in favor of the petitioner, and 6 Republican appointees and
no Democrat appointees voted against the petitioner - i.e, the single swing
Republican appointee vote enabled the case to continue) (not included in the
chart);

House v. Bell, 386 F.3d 668 (6% Cir. 2004) (en banc) (8 to 7 vote, strictly along
party lines, denying habeas relief) (included in the chart);

Alley v. Little, 452 F.3d 620 (6t Cir. 2006) {en banc) (8 to 5 vote rejecting
method-of-execution claim, in which 7 Republican appointees and 1
Democrat appointee voted against the petitioner, and 5 Democrat appointees
voted for the petitioner) (not included in the chart);

Cone v. Bell, 505 F.3d 610 (6t Cir. 2007) (all 7 Democrat appointees
dissented from denial of en banc review, while all 9 Republican appointees
supported denial of en banc review - resulting in denial of habeas relief)
(included in the chart).

Among these en banc opinions, Republican appointees cast 42 of their 46 votes
(91%) against the petitioners, while Democrat appointees cast 36 of their 37 votes
(97%) in favor of the petitioners.
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© .7 .« .. TEPORT OF TRIAL JUNGE: CAPITAL CASES®

FI»IA.E D‘

IN THE CRIMINAL |  ° ooupr'op DAVIDSOR ,
‘ ° ' JUL 18 &9 .
STATE OF TENNESSEE BAMEEY '-ﬂm.
. _ Case No, ©-903 supm:uc coum'
.VI T
- Seatence of Death ( )
JAMES E. LOONEY or
(defendant) Life Iwprisonment &3
A. DATA GJNCEBH}HG DEFENDANT
T 1. Name looey ' James  Elfhue - 2. Brth Datem" 16/ 50
- . Jast first ‘ niddle .. wJdaylyx. | -
. 3. s;:: M 4. Marital Status: Never Married €);: Married (): -
. (). ] __I):lvorcad(:i;_Spon?seDec'mod()
5. Chi].drgn: Number of Children _ Three . -

Ages of Children:’ 1,2, 3, 4, 5,(6)(7) 8, 9, 10,(11) 12, 13, 14, 15, 16,
17, 18, Over 18 (Circle age of each child) )

5. fnﬂ.& Uving: Yes (XX No () 7. Mother Living: Yes X Mo ()

8. Education: Highest Grade Completed: (Clrcle One) -
1, 2,3, 4, 5,6,7,8,09, 10, (11; 12, 18, 14; 15,.16, 17, 18, 19

‘9. Intelligence Level: ‘ Low (1Q below 70) ( )
(if xnown} = Not Knowm ‘ Medium (IQ 70 to 1 L)
— 2

High (IQ adove l00) t
10. Was a psychiatric ox psychnlngical _evaluation perﬂormd? Yes () ko (X3

11. If examined, were character or behavier discrders found? Yes () Bo ()
1 yes, please explain Hot Applicable

*A sepmte report must be sn.d)mitted for each defendant convicted under T. C A.

- 39-2402 as_smended by.Ch. 51, _Public. Acts of 1077, iIrespective of pun1s1ment.




e

13.

b.

4.

14,

15.

T 16,

1'

) ) . 7 REReL . ‘1 . ‘ .
What other pertinemt psychistric (and psychological) information was found?

Not Applicable - ) ' .
1 .
! -
i
) ] ‘. ~ .
Prior Work Record of Defesdsnt: o _ .
Type Job - Pay _ Dates Held Reason for Termination
" Laborer 3.45 /ur. Avg.'77=Ang.'78 Arrested - .
Conbat ngineei' {1.8.Arey) ‘ Feb.'68 ~Mar,*70 Homorable Discharge

List any noteworthy physical characteristics of the defendant.

Defendant’s l-l'.il.itai'y History: 's-u-ved as Combat ineer in U. 5.

From Feb. 1968 thru March 1970. Honorsble discharge hald E-& Renk.

Berved in Nuremberg, Cermsny. -~ . ) B R -

Cd . . -

Other Significant Data'nbout the Defendant: ‘Fone .

B. DATA CONCERNING TRIAL

?

Was t;he puile ;leter;nihed' wit;h or Hi.thout' Jury? Wit:h x3 'Hit.imht ()

M daid defendantiplea.d? Guilty () N;t Guilty (X¥ |

Did the defend.an;: waive jury determination of punishment? Yes () No m -
¥hat sentence was imposed? Death () Life Imprisonment .om‘

Was life imprisonment imposed as e result of & "hung Jury"? Yes () No KX)

--Other Significant Data sbout the Trizl Hone L




-3-

-

7. Were there any co-defendants in the trial? Yes () No &%

§. V¥hat conviction snd sméenee if any wmii.npqsed on co-defendants?

*

able

9. Any comments concerning co-defendants: ' Rone

. €. OFFENSE-RELATED IJM'A
- . X .. ;
1. NWere other sapmte (not lesser :lncl.uded]’ offensos tr:lad in t]le samn tri..ll‘r

‘Yes( ) Ko @ If yes, list offenses.

2. Xf other sepmt.eyo.ffunses were tried and resulted In punishment, list-pm:ushnent:

S

.

3. Statutory aggravating ciramstances found: Yes ) %o ()

4. Vhich of the following statutory sggravating circumstances were instructed,

and vhich were found? L &7

Jury Instructions included all factors s ' :
requested by Defenae Counsel. CInstructed Found
{ﬁ) The murder was committed a'ga:lnit a persom (Xx ()

less then twelve years of age and the de- -
fendant was efighteen years of age, or older.

(b) ‘The defendant was previbusly convicted of [ 28] ()
one or wore felonies, other than the present . .
charge, which involve the use or threat of
violence to the pmon. .

(¢} The defendant knouingly created a great risk £x) . (]
. of death to two or more persons, other than - :
the victim murdered, during his act of mmrder.

(d) The defendant committed the murder for remm- £X) B o
R ». eragtion or the promise of remmeration, or .- St o
.. *o .. . .. eAployed another to commit the murder for - . =~ - ~. T
I © remumneration or the promise of remumeration. L
Carre (e). The murder was especially heinous, atrocious, £y} Q)

AT -. or vruel in that it involved torture or de- S -
. : pravity of mind. '

(f} The murder was cormitted for the purpose £x) )
of avoiding, interfering with, or preventing
a lawful arrest or prosecutmn of the defen~
dant or another.




™

5.

6.

T g F

- () The murder was coumitted while the defen- 2 )

dant was engaged in commlitting, or was

an sccomplice in the commission of, or

was sttempting to domalt, or was ﬂ.eeing

sfrer comitting ox, attenpting to commit,
;amy first degree murder, arson, rape,

robbery, burglary, larceny, kidnapping,

aircraft pirscy, orn uniswful throwing, . S

+ placing or discha.rglns of a destructive : :
dw:l.ce or boﬂt «

h) 'l‘he murder was comitted by the defendmt 1] N 4 ]
. while he was in lawful custody or in-a .
plece of lawful confinememt or during . . .
his escape from lawful custodyorfru - St
& place of lmvful confinenent. .

(.{] Thamdarmmuittedagahstmym x) ) -
officer, corrections official, corrections . e
‘opployee or fireman, who was engaged in
the performance of his dutles, and the -

‘defendsnt knew or- reasonably should have
. knosm that such victim was peace officer,

corrections official, corrections employee . L
orﬁrenn.engagedinthoperfummuf . T .
h:lsdut.{es. )

(j) 'lhenm!armeouittedapdnst ' (’ﬂ : ()

. presemt or former, judge, distr.lct at-.
- torney generzl or state sttorney gemeral, .
« assistent district gttomey general or - : oL
* gssistant state attorney general dve | -
* to ar because of the exercise of his - . -
. official duty or status and the Jefen--
. dant knew that the victin ocwpies or, .
occupiod said ofﬁce. ] -

(k] menn'dermconittedminst SRR + + QR %
national, state, or 1o6cal populerly : " '
elected officinl, dus to or because of ‘
the official’s lawful duties or status,
and the defendant knew that the \r:lctin
was such an official.

Relate sny significant aspects of the ‘aggravating drv:?_tmc-s that

»

"influence the punishment: L2

(T.C.A. 39-2404, us awended by Ch. 51(2), Public Acts of 1977)
Were mitigating circunstances in-evidence? Yes B0 No ()

Which mitigating ci:,"cunistances were in evidence?

) . Yes No

{2) The defendant has no s:gnifir.nnt histeory of prior L) - L)
criminal activity; ' : '

®) “The nurder was committed while the defenda‘nt was (Y (3}
under the influence of extrewme mental or emotional :
disturbance; )

.{e) ‘The victim vas a porticipant in the. defendant’s con () )
duct or consented to the act; .

{d) The murder was committed under circumstances which () )

the defendant rensonably believed to provide & moral
justification for his conduct;




(¢) The defendsnt was an accomplice in ‘the murder com- [ ) ° €)
mitted by another person and the defendant's p:rl:ic.i.— S )
pation was nlntiuily minor;

tf) The defendant acted under extreme duress or under {) {)
. ithe substantial domination of another person; ..

03] meyuuthoradvmcedngeofthedefmdmtatthe () {1}
* time of the crime; '

[h) The cepacity of the defendant to appreciste the {) )
wrongfulness of his conduct or to conforx his com~ -
duct to the requirements of the law was substantially . ‘
impaired gs a result of mental disease oxr defect or . .
intoxication which was insufficient to estsblish a
defense to the crime but which substamtially affected

his jud,gnant. . .
(1) Other Defendant was homorably dischargdd, had (). - ()

. three children, testimony of. u’ciologil-t that it haa

o never been proven ‘thet capital puni-hunt deters ctnu .

. Testimony of ninister that it is nonny vrong to take cnother '}
e of -
conv‘ri.cnﬂ nurderes is low and pleas of defendsnt's parents snd -

-

Rel'ate any signiﬂcant facts sbout the niti.ga:ing cirmstmces that in-~
ﬂuence the pxm:.shment mposi.tion. )

- . +

7. If tried with a jury, was the jury instructed to consider t.he circrmstances

indicated in- _6_,_ as nitigating circunstances? Yes (') ‘No (xi

8. Does the defendant have any physical or mental cynditions !ﬁch are

significant? Yes () No (3

9. Did you as "thirteenth jurox” find that the defendant was guilty beyond
a reasonable doubt? Yes &8 No () : ‘ : - .

10. Was the victim related by blood or marrisge to the defendant? Yes ( )} No (X¥

11. If answer is yes, wyhat was the relationship?

12. Was the victim an employer or employee of defendant? ch
A Employer ( )
: Employee { )

15. VPas the victim acquainted with the defendant? No &) .

Casual Acquaintance { )
Friend { )




14.

15.

16.

17.

18.

© 20,

‘2.

a.
" b.
Ce
d.

L

. 24.

What was the agé of the victin? _ approxinately 26 years of age.

. E _
Was the victim local resident or transient jn the community? Resident gx)
: . " Transiemt { )
i

Was the victim the seme ‘race as defendont? - Yes () Mo (B .
! . .

Was the victim the seme Sex as the defendsnt? Yes fx) DNo ()

(xy

¥Was the victin held hostage during the cr.h-e?
. )
)

Ko

Yos - Less then an hour {

Yes ~ More than an hour
Was the victim's reputation in the commitf: - Good H
A . : o . Unknowm ()

llas the victim physicnuy haried or toTtured? Yes 3 No { )

If yes, ‘state axt.ent of hm or tortm

Victim wan ‘killed by firearm

—

. L o . . o . .. SR L.

If a weapon uis used :u: commission of the crime, was it:.

Poison

Motor wvehicle -
-Blunt instrument
. Sharp instrument

Firearn Egj o
Other h] C.

Does the defendant has a record of prier comrictmns’ Yes ﬁ_ No f p)

(aleleYa)
S Y o N

1f answer if yes, list the 6££epses, the dates of tharuffmes and the

sentences imposed:

Offen.-ie . - Date of Offense Sentence Igposed .
Burg. 1lst Feb. '72 . ) - 5-5 yxe.
sarg.IEL” " N —Muy" 72 | yTEroensec.
Burg. Ird Mey '72 . 3-3 yrs. conc.
oy s —Mareh—'32 S-S-yreveoner
Surg. let May '72 . - 5-5 yys. conc.
sorgsivt 7 - -

Escape . bec. 72 1-1 yrs. conc.

Above convictions were from McMinn County, Tennessee

Nas i:here evidence the defendant was under the influence of narcotics or

dangerous drugs which sctually contributed tq the offense? Yes () No @'




25,

26.

- —7- - ot

-

¥as there evidence the defendant was under the influence of alechol
No lﬂi

which nctually c_ontribut‘ed to the offense? Yes ()

¥as the defendant a local resident or tms.tent in the commity? - .

Resident (XX - . 'rransimt ()

Other =ignificant data about the offense:

Dofenehnt killed victim to

avoid prosecution for Armed Robbery

.U © " D._REPRESENTATION OF DEFENDANT”

Date comé] ;md; Rigbt tbat defendant _\l‘l:l _u-rc.lted

1- -
2. _Buu WS counsal secured‘! A. lteu:lnod I:y dcfomhnt x) ”
-B. Appointed by court ()
L C. Public defetuiu () . .
3. If counsel was appnmtcdby com:t, jns :lt beuusa. . . S B
"A.. Defendant unabla to affurd cm.mss.l.‘r ( ) . o "
B, Defendsnt refused to secure counsel? ( ) o .
€. Other (explain) )
4. How many yeiars has 'comsel-pract.‘lcod law? A. O to 5 %) . .
C. over 10 ()}
5. What 1s the nature of counsel’s practiceT A. Mostly ci\ril* {)
: B. General 5. 0)
. C. Mcstly cr. &
g 6. Did the same counsel serve throughout the trial? Yes £) No ()
7. 1If not, explejn in deteil.
8. Other significant datz about defense representation,
Defendant well represented )
E. GENERAL CONSJIDERATIONS
1. Wes race raised by the defense as an issue in the trisl? Yes () No §%

*(If more than one counse}l served answer the sbove questions as to ear.h counsel
and attach to this report.) :




P o - . o . - Ce
3 :
2. Did race otherwise appesr as an issue in the tyislf Yes () No h}

% 4
t o4
~

-

3. Whet percentage of the popu.lat:.an of your county 1is t.he same race as the
defmd.ant?
i | .

. & der 10‘......‘..-.......[ )
S . . bo l to 25‘--0:---...---.‘—--&
* Ce. 25 to m----——-.-o-.-----t )
d. 59 to 7“-".‘.‘..-...'.-..( )
e. 75 to 90‘.‘4.0‘0‘.........() .
f. Over 90‘--0.---.;--.-..-'-( ) - -

4, Were menbers of defandant’s TECE represeni:ad on fhe jury? Yes gx) llo )

How yany of defemdant's race were jurors? i, 2, s._(i,)s 6, 7, 8,9, 10, 11, 32 °

5. If not, was t.hm any widance theymo systemt:lmny mlnded from the -
5urn Yes () BoER e

6. Was thers exl:ensiva jmblie.ity in the eomm:lty conceming this qaser N _
.Y”m m() i -‘ -— -.‘ . o A ,-. - ." d‘ ‘-
A Ifns.ihe jury'.‘instmted to disregard such pl&llcitﬂ Yes I 1Mo ()

8. Was ‘the jury instructed to avoid any Anfluence of-passion,.prej;dice,
or any other l:rbitmy fact.or vhen imposing santmee? 'Ies m No )

9. Was th-re my evidma t.hat the jury was Mlmad by passion, prcjudice,

*

~ . or any other arb:lt:rary fsctor when :uuposing sentence? Yes' ( } Mo ﬂ
10. If amswer is yes, what wes that. evidence? - .

? . "v
— .

. 11. General coménts of the Trial Judge concerning the appropriateness of the

sentence imposed in this case: Jury verdict proper and juat under facts

of case and warranted 11fe sentence * Deft. did not testify.

F. GRONOLOGY OF CASE

Elapsed Days
1. Date of offense August §, 1979
2. Date of srrest August 17, 1977 T8 days
3, Date trial begam  May 15, 1978 270 days
4.. Date sentence.imposed May 22, 1978 7 days
(Mot. for Few Trial) .
S. Date post-trisl motlons ruled on Rov. 3, 1978 165 -dsys

Mot, for New Trial fiken under
advisement by request of State of
Deft. oo 10/13/78) :




* 6. bDate trial judge's report completed ] ’ July 17, 19 -,-;

7. "Date received by Su;|:u:enai Court

s. ‘Date sentence review completed

. 9. 'I‘ot.al elapsod days

10. Othér

*To be éonpletpd by Supreme Court.

L

FEOY

This report was submitted to the defendant s counsel and to the orney for the
‘state for such comments as e:.ther desired to make concorning 1ts ‘tual accuracy.

. DA, Defansc'couusel -
1. His comments are nttached T ) -
2. He stated he had no comments(¥) - ']
‘5. He has not responded () )

I hereby certify that I hava con\pleted this report to the best of my nbnity
and that the information herein is sccurate and complete. ‘

July 17, 1979
Date

3 , Criminsl (Div. I}  Court

of Davideon = - County
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%7 % T . PFEPORT OF TRIAL JUDGE: CAPITAL CASES®
IN THE CRIMINAL ! COURT OF DAVIDSON COUNTY
. ) . ] ] i
STATE OF TENNESSEE .
- ' Case No. C-3629
L. : _ , o
TERRY LYNN HOWARD . - Bextemce or un 0D
(defendant) ' » o l.lfe Isprisonment .
SEF 27 wm
i _ | o - mzm,umns
A, DATA CONCERNING DEFENDANT - § . SUPREME CouRT
 §. Reme  HOWARD, TERRY. LYNN . Bieth Bate S5/16/54
. T 1ast — . fATst T mddie . . moJday/yr. | -
5. Sex: M (M) 4. Marital Status: Never Married (X; Married c);
' F() ‘ B . Divorced { ); Spouse Deceased ( )
S. Cifjdren: Nusber of Children Neme . .

Ages of Children: 1, 2, S, 4, 5, 5. 7, 8, 8, 10, 11, 12, 13, 14, 15, 16
17, 1a, Ove:r 18 (Circle age of each ehild') )

6. Father Living: )res ho m_ ¢y 7. nmhu-__uﬂgg: Yes ;:b' " %o ()

5. Education: Highest Grade Completed: (Circle One) -
1,2, 8,4,5,.6, 7, 8,9, m@n 13, 14, 15,.16, 1?,18 19

"9. Intelligence Level: R | - Low [IQ belol 70) Z )
(if known) - . Medium.(IQ 70 to 100)
St e l'ﬂ.zh (IQ sbove 100} -

"10. Was & psycixiutric or jasychdlngical _ev#ludt:lon perforped!_ Yes (-) Mo (%),
-11, If exmined vere ‘character or hehavior disorders fonnd? Yes { } Mo ( )'
NOt applicable ~ ‘never tested

If yos, Please explain

5
LA

-*A separate report must be submitted for each defendant comvicted under T.C.A.
‘ﬁ-ﬁe%i-.ns nnqndoa by Ch, . 51; /Public Acts .of 1977, i tive: of ishment. . 5 .

WL el g

st T Lk F L T R v )




12 Hhm: other pertinent psychiatric (and psychological) in’fomﬁion wes found?

_None -
}
,. . ’ ) ) -~ .
R 13. Prior Work Record of Defendant: . - .
] )
Job - Pay Dates Held Reason for Terminatiom
" a. Cook (Church's Chicken) $2.80 hr. 7/79 - 8/4/79 Arrested :
b, Maintenance(Lipscomb) $2.80 hr. 5/79 - 7/79 Got Another Job
c. ' Construction $5.00 hr., 3/78 - 11/78 Weather Bad ‘

4 Or_d‘e; filler (Coke Co.) $2.80 hr, Dates unknown Discharged

14, List any noteworthy physical characteristics of the defendent. .

‘.None

-
*
2

15, Defendant's Military History: 1975 Stayed 3 months until theY E‘}"-n'd— .
 Criminal Record, theén discharged by U.S. Army- ) -

" ¥6. Other Significent Data sbout the Defendsnt: _None

EE

- o

B nim CONCERNING 'mm.
1. Was 't;he guilt ;etemined"uit.h or without jury? - With m Without { ) | )
2. tow 414 defendant Plesd? Guilty. () Not Gu:ll:ty &3 ‘
3. bid -the QQflend.ant‘ vaive Jury daterninationr 6£_ i:tmi;ln;sx;tt Y;s £) - Fo (X)
4. What sentence was imposed? Denth. {) Life .Ilprlst':mnt' & ). | |

5. Was life imprisonment imposed as & result of a "hung jury"? Yes ( ] No (x)' o
o r - o h .4". .o : -

::'—tr.fwm.e;-.-s}ﬂ!!ificagt Data sbout the Trial Nome, other than-varioms - = - .«:%:in:

' defense objections and motions.




1.

2.

3.

Lt
M.r

g,‘rih e

-8
Were there nny co-defendants in'the trizl? Yes (x)] Mo ( ) :

¥hat conviction and sentgence 1£ any were inposed on m-defmdants?
se'vered and’ not tried yet

Any comments concerning co-defendants:  None

. E. OFPENSE-RELATED -m;q\_

. L . - . B - .
Were other sapnrato (not lesser includ.adj offen.ses tried in the seme trial?

-Yespi Ho () If yns, 1ist offenses. Ka_dnapping and armed rohbery

'If other sepante offanses were tried and multed 1n puni.shnmt » list punishncnt:_ :

" Armed robbery. - Llfe
Kidnapping ~ Life w;ith'pa-;cole

Cw

4.
end : L Fras
- which wers found? R IV i?-.

{(d) The defendant ccmitted the murder for Temm- ( ) o - ( .)'.-

Stltutory eggravating circi.ﬁl;tnnces faund:i Yeos ‘ﬁl) ' No ()
Ihich of the following statutory s.ggravnting dr«:nstmes were hstructed '-

NSRS

, Iﬁstructod‘ Found

(e) The murder uns‘e'c-mnitted kgn:hﬁt a person » ) - 0)
less than twelve years of age and the de- .
fenﬂa.nt was eightaan years of age, or older. -

b) The defend.mt was yrevmusly convicted of x &)
one or more felonles, other.than the present .
charge, which imvolve the use or threat of
violence to the pnsnn. . .

" (c) The defendant knouingly created & great risk - ) .' ()

of desth to two or more persons, other then
the victim mrdered, during his act of murder.

.. ..aratiom or the promise of remmeration, or = - .
.- exployed. another to.commit the murder for .:v: >

remmeration or the promise of remmara.tinn, voawt . 7
(3)'=."fhe nmder was espetislly heinous, atrocious, --‘tx):.,x- m . iR i
7oL fvorseruel in thet it involved torture or de-. .. o s
pravity of mind. TR A
(f) ‘The murder was committed for the purpose () ) !

of avoiding, interfering with, or preventing
a lawful arrest or prnsecut:lon of the defen~
dsnt or another. :




_,,";@;1:*:1 =

o T (g) The wurder was comitted while the defen- (% - e R
| S mda.ntuuanmed in committing, or was b . E - :
: ) an sccomplice in the commission of, or o,
was sttempting to commit, or was ﬂening L o
after committing oxg attenptmg to commit, -
tfeny first degree murder, erson, rape,
rohbery, burglary, larcemy, kidnapping,
aireraft piracy, or umlawful throwing,
+ placing or discharging of a destructive :

dmrice or bmb .

{h) 'l'he mnurder was committed by the defendant () N S |
’ -while he was in lawful custody or in'a oo

place of lawful confinement or during

his escape from lewful custody or from

& ‘place of lawful mﬂnmnt.

i), The nurder was ca-:ltted against any peace () ()

officer, corrections officinl, corrections . e .
‘omployee vx fireman, who was engeged in ) . oo
- the performance of his duties, gnd the - - : R
‘defendant knew or reasonably should have

- known that such victim was peace officer,

- coxrections officinl, corrections employee -
orﬂrm,mdhthoperfomof - )
."hds duties.

()] 'lhnlm:dermcoﬂittodagﬂnatw <0)Y S o |
‘ present or former, judge, district at-- , .
"~ tormey general or state attorney general, - . .
+ assistant district gttorney gemersl or = ’ T, -
* assistant state attorney general due N
" to or because of the exercise of his " -
" official duty or status and the defen-
dant knew that the victim occupies or
occupied sni.d office. , . .

(l:) The murder was cosaitted ageinst a ) ey o PP,
national, state, or local popularly - : : Sl
elected officisl, due to or because of
the official’s lawful duties or status,
and the defendant knew ﬂmt the victim
wes such en official.

Relate any significant aspects of the aggrnvati.ng c:lrc ces that

:l.nﬁuence t.he pun:lshmant; Defendant had prior armed bbery convxction,'

further, the victinm was atﬁbhed'severinl' times & hit with

a rock in the head. -
(T.C.A. 39-2404, as smended by Ch. 51(2), Public Acts of 1977)
5. Were mitigating cifcmstanws in-evidencé? Yes (X) No ()

6. ¥hich mitigating circunstences were in evidence?

|§A,_.‘

. . Yes
.- _(8). The, deféndant-has no' signiﬂcamt hlstory of prior SR ST TR Rk 4
EETOL . _ crhﬂ.nu activity; . ) R ‘ '
e de _.'(bj,,"'mp murder. w;s committed. while the defendn.nt 'vus' LEERT & BN & §
¢ iveron ... upderithe influence of extrm mental or mtimnl T
dlsturbmce, '
s+ (e)- The, victh ‘Wps- 8 participant in the defend:nt's con-» ¢y ¢y HiE
duct or consented to the mct; .
(d) The murder wes committed under circumstances which ) (]
the defendant reasonably believed to provide a moral
Justiflcat:l.on for his conduct;

. iy 3 T o sy — -

———




7.

8,

10.

1.

12,

asn

o5

(e} The defendmt was an sccomplice .’m the murder com- (X) ( }
mitted by another person and the defendant's partici- ; "
pation was :ehtivelly minor; ’

(f) The defendant aétecl wnder extrene duress or under. () - ()
; the substantial domination of another person; . :

(g) 'I‘he youth or advanced age of t.he defendant at the () ()

f time of the crim,

(h) The capacity of the defendant to sppreciate the ) )
wrongfulness of his conduct or to conform his con- :
duct to the requirements of the law was substantially .

. impaired as a result of menta]l disease or defect or ‘ .
intoxication which was insufficient to establizh =z ' .
defense to the crime but which suhstmtially l.ffeeted
his Judgment,

(1) Other, Defendant's relatives tegi:ifie&' ﬁs to N9 B & B
defendant's suhm:.ssive character and that he o

WaE probably led in’c.o this crime by the co-defendant.

Rerate any s:lgn:lflcmt facts about the n:l.tigating circlmtmcu ﬂut in-

fluence the punishwent imposition. See (i) above, under ‘I““ti‘”‘ #2.

: signif:.eu.nt? Yes () No ()9

If tr:led wit!l a jury, wes the juxy Lnstru:ted te :onsida'r the d.:rculstmcu .
’ 1m1:luted in 6. as nit1gating c1rc:mstmces! Yes (X) No ()

Does the dafendnnt have nny physical or n:ntnl cond.itimns v&h are

Did you as "thirteenth jurnr“ find that the defendmt. was ¢u11ty buund

.rmonabledoubtr Yes (JD'NO() ) o L

" Was the victin related by blood or marrisge to the defendant? Yet (} No (%)

If answer is yes, fthat was the relationshipT

Was the victim an employer or employee of defendant? No (X) .
. A ' ~ Exp

Was- the victim acquainted with the defendant? s T Ne X
o ’ . L . -]

‘4\#




, 24; Mas the victim local resident or transient in the comamity? Resident (y)
o E _ Transient ( )
| :

15. Was the victim the some *race as defendant? Yes () No (X .

16. MWas the victim the same sex as the defendant? Yes &8 No ()

17. Was the victim held hostage during the crims? No )
. . Yes - Less thsn an hour { )
Yes ~ Mors thsn an hour (X)
18. Wes the victim's reputation in the commmity: -Good ( ) E
- : : " Bad ()
. Ihhu:nm (X]
19. Was the victim physically harsed or tortured? Yes (X) No ()
1f .yes, State extent of harm or torture; Stabbed repeatedly and
* -then hit in head with a rook.
- .. N ° ’ : ’ 1 - ‘ .
20. What was the age of the victim? 51 years old
21. If a weapon was used in commission of t.he‘.cr.lno, was .{tz:
“Poison )’ -

(
- ; . Motor vehicle - ()
. ' -Blunt instnment &)
. ‘ : . Sharp instrument {X)
Firearm i} ()
Other . €)

22. Does the defendant hazs s record of prior comvictionst Yes {) ¥ No ()

© 23, If answer if yes, 1ist the offenses, the dates of the offens'.es and the )
sentences lmposed; ' ' L

Offense ’ . . . Date of Offense Sentence Imposed

Tace FA-9628 ‘Convicted of robbery without . :
a, Armed Robbery, 5/72, use of a deadly weapon "5 »rs. min.~5 yrs. max.
Case FA-9627 : : o — Penitentiary .
k. Assault w/ intent to . o 5/72 C 5 yrs. min.=5 yrs. max.
‘commit armed robbery Pem.tentlaxy
c., (THESE SENTENCES RAN CONCURRENT) '
d.
e. -

24. ‘Was there evidence the defendant was under the influence. of narcotics or.

dmgemus:'_dmgs-which-.act-ua-l-ly‘contributed tq the offense?  Yes () Ho,['X)‘ N




-

o el SR T T

7

o 25. Was there Mdence the defendant was tmdar the influence of alcobol

vhich actually contributled to the offense? Yes () No ')

26. Was the defendant a local resident or trnns:lt in the commmity?

- ﬁbside_nt =) - - . 'l'rmuien-t {)

i

27, Other significant data sbout the offense:

4

« - ' D. REPRESENTATION OF DEFENDANT"
1. Date coumsel seu::-od§ : _8/7/.'7!__5' Preliminar;r hearing, appointed in
- . . - General Sesgions Court )
2.  How wes . counsal socu:ud? A. Retained by da.fcndant ¢y v
. B. Appointed by court (x)c:i.minal COurt 12/12/78
c. Public dafendar 0 .

- _If cmsel \us nppolntod by eourt, was it bacmso.

A ‘Defendant unnble to nfford cwnsel'! (X)

B. Defendant refused to secure counsel? ( ).

C.. Other (explain) Conflict with Q:)
the public dem

4. How many years hus counsel practiced law? A. 0 to 5 )
: L o B. 5tol10 (¥
C. over 10 ( )

5. What is the nsture of counsel's practice? -A. ibstly c:l.v:ll

I lbstly:r

‘6. Did the .same cotmsel serve throughout the trisl? Yes (X} Mo ()

7. If not, explain in detail.

Defendant had

B. cther sign:lficant data gbout defense represmtatiun

excellent representation.

E. GENERAL CONSIDERATIONS
. 1 - ¥Wes Tace; Taised ,by‘ the _defunsu s an issue in the trial? Yes (39 ‘o ()

*(1f more than one counsel served enswer the a.bove qucstmns as to au:h counsel
and attach to this report.) .




8.

9,

10.

11.

LR g
pid race otheruis‘_e appear as an issue in the trial? Yes () No (x;

¥hat percentags of the populat:.on of your county is the same Tace as the
defendant?

4

8., Under 10%.....c000000eeu.()
; . ‘ . b- 10 to 25*.--.-..-....“..‘...0{}
’ " c. 25 to 50*..........,.-..-.-( )
. do 50t0 75%..------;---.....()
e. 75 to 908, . cenvnninnresal )
£. OVET 90%...o.veeesvennnnanl )
¥Were members of defendent's race represented on the jury? Yes (X) o ()

How Jany of defendant's race were jurorst'l, 2, 3, @ 5, 6, 7, 8, 9, 10, 11, 12 '

1f not, vas there any evidence they were: systemlcauy a:clndod from the -
Juryt Yes () Mo (0

la.s there extmive publicity in the conmﬂity concerning this que‘! 7'
Yes (JD o )

w_as_i-.he jury instructed to qisregua such pub11dtyt Yes (:q M ()

¥as -the jury instructed to avoid any influence of passion, prejudice,
or any other arbitrary factor when imposing sentence? Yes () Mo ( )

Was there sny evidence that the jury was influenced by passion, jrejm!:lce,
or any other arbitrary factor when inposihg sentence? Yes ( ) No 0

If answer is yes, whet was that. evidence?

"H“
-4

General comq;nts of the Trial Judge concerning the appropriatemess of the

sentence imposed in this case: Jury verdict proper and just under

 facts of cases and warranted life sentence.

F. _CHRONOLOGY OF CASE

Elzpsed Days
Date of offense__7/14/78
Date of errest __8/4/78 I _ 21
Date trisl began Jury Trial 6/18/79 S 318
. Date smttt.mce_hposad 6/23/79 . v . 4 ‘
) 9/21/79 90 -

Date post-trial motions ruled on




-9-
" Date trial judge's report completed o 9/26/79

7. "Date received by S\lpreme‘ Court

2, ‘Data’sentence review completed

9. 'Total elapsed days

10, Other None
*To be completed by Suprm Court.

- L . N
N -

-

-
.

£
This report wes submitted to the defendant‘s cmmsel and to the s¥tceney for the
"state for such comants as either desired to make concerning 1ts fuiual ACCUTECY.

- . D.A. Defense Counsel "
1. His comments are lttnd:ed TrF -
2. He stated he had no comments(X) - )
3. He has not responded ()

1 hereby cerufy that 1 have completed this report to the best of my a.b:lli.t.y L.
and that the information herein is accurate and complete. :

Sept. 26, 1979

Date - : . o -
: Judges CRIMINAL : Court

of DAVIDSON County




~0-

[

6. Date triel judge's i'eportr completed o 8/26/179

7. “Date recelved by Suprenel Court

é. "Date,sentence review completed

9. 1.‘l'c:u‘,l:l elapsed‘ dn_y;

10. Othér None

*To be complated by Supﬁne Court.

LS

3]

b

#

This report was submitted to the defendant’s counsel and to the syfokney for the

‘stete for such comments as either desired to make concerning its factual sccuracy.
' - - D.A, Defense Coumsel  °
1. His comments are attached T J ) .
2. He stated he hed no cosments(X) - )
3. He has not responded () ()

1 hereby certify that I have completed this report to the best of my ebility e
and that the information herein is sccurste snd complete. : ’

Sept. 26, 1979 .
Date R :

of DAVIDSON County
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Tt - i PR
o REPORT OF TRIAL JUDGE: CAPITAL CASES* Fi CED
IN THE_ CRIMINaL | COURT OF __ DAVIDSON comnry - JAN © 1980

er:s ASHCA, Jiv, Clet

STATE OF TENKESSEE . | BY 2L s DO
- - . Case No.__C-3629

‘v,
- - - - Sentence of Death [ )
RAYMOND O. JACKSON : or
7 (defendant) 1 . Life Imprisonment @X) L°°

"A.. DATA CONCERNING DEFENDANT

" 1. Name = JACKSON, FAYMOND OTEHA - R Bi.rth Date 6/15/52
o T Tast Hrst _ middie _ . wJ&ylE

3. Sex: M (¥ 4. Marital Status: Never Married ( ); Married &); - -
TR () Divorced ( ); Spouse Deceased ( J .
- 5. .'m;dm:' Mumber & Children . None . .

Ages of Children: 1,2, 3,4, 5,6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16.,
' 17, 18, Over 18 (Circle age of each ch:l.ld) _

6"." Father I_.iﬂngé Yes (XJ No ( ) '7, lhther L:lving: Yes o:-)‘ "!_b'(')'

8. Educatiun. Highest Grule coupleted- (c:lrcle One) - ,
1, .2, 3, 4, S 6, 7, 8 9 10. 11, @13, 14, 1s,. 16, 17. 18. 19 N

;9. Intelligence l.e\rel" S Low (Iq below 70) (
‘ (n' hm) : . o ‘Medium (IQ 70 to 100)"
L o l'hgl_l (IQ sbove 100).

10. V¥Was & psycﬁintric or psyd\ological evnlua.tiun- perforped? Yes (.‘)‘ lb (4] ,.

. If exmined, were character or behavio:r disorders fotmd? Yes C ) Nu ¢ )'

1f yes, please .-.pr.m Not applicable

Y
4

*A separste report must be submitted for each ﬁefem:lmf convicted under T.C.A.

39-2402 ss_smended by Ch, 51, Public Acts of 1977, irrespective of punishmemt..  _ . ¢

- L [ - . P N R Ty P o o o -~y S N
LA (W ,o e m e Renwe s P Vol 3t
- P . o —— i -
. - ' : "
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' STATE OF TENNESSEE
TENTH JUDICIAL SIRCUIT A j :

NASHVILLE, TENNESSEE 37201 F ! L E D
JAN 11 B8
RAMSEY LEAIHERS 4
CLERK B
Court of Criminal Appeais §;

RN

RAYMOND H.LEATHERS, JUDGE
CRisiNAL COURT, Divieon ONE

January 10, 1980

Honorable Ramsey I.eathers, Clerk
Supreme Court

Supreme Court Building
Nashville, TN 37219

RE: State of Tennessee
VS. Raymond ©O. Jackson
Case NO. C-3629

Dear Mr. Leathers:

Enclosed please find your form entitled
"Report of Trial Judge: Capital Cases" in the above
captioned matter which has been completed.

With best regards, I am

Sincerely,

7@7%,( ?/%M/

RAYMORD H. LEATHERS, JUDGE
CRIMINAL COURT, DIVISION ORE

v

’

R

o

eyl L

LT




- 14.

" 16.

13.

a.

b

4.

e,

15.

ARSI @1mhe:-si_gnif_;¢gxt- Data ebout the Trial"-vDe-feridant ‘did not- t.esﬁify T

‘What othér pertinent psychiatric (and psychological) information was found?

None

{

w

Prior Work R.ecoﬂ of Defendant: -

Type Job . ray Dates Held Reason_for Tersmination
Laborer $4.00 per hr. 2/76-8/79 _ Arrested
Laborer $2.65 per ﬁr. '76~'78 i‘é‘lﬁﬁmny

None

 List iny noteworthy phﬁim q:hara.ct&lst.ics of the defendant. .

i

Defendent's Military History: None

Other Significant Data sbout the Defendant: _None

'B._ DATA CONCERNING TRIAL

Was the guilt determined with or without jury? -With (X) -

_How did defendant plead? Guilty () Mot Guiity (X)

Did the defendant waive jufy determination 6{ punishnent?

Was iife imprisonwent imposed as a result of & Tbung jury®? Yes (]} BNo (x)'

without ()

Yes () Bo (N

) ¥hat sentence was imposed? Death ‘( ) Life Imprisonment (x)

. amer

P T 2




Co-defendant, Terry Lynr!'
severance b the State. “Mr.
Life--

-3

¥Were thexre a.ny co-defondants in. tha tr.lal‘l‘ Yes ( )

S C L el

¥hat conviction and scmt‘emce if any were :I.nposed on co-defendants?

Any comments eoncerning uo-defendnnts' Refgsgd ;o ;gg;;gx at ﬂg_igggg_gt 5 -

trial.

f Li

Howard, was tried by a separate jury following a
Howard received a senten
Y weapon, e w/ poss. parole for Kidnapping for

purggse of Armed Rohbegx ‘I’he Murder and Kidnagp_ing aentences run concurrent

. C. OFFEHSE-REMTBD ‘IMTA

. ;':.

lm othar scpmte (not lesger included] offenses tr:l.ed in the same trial? '

ch(X) No {. ) If yes, list offenses: Bobbery w/ deadly weapon and

Kldnapplpg for purpose ‘of Amxed-Rohbery.

If ot.her sepmte offenses were tried and resulted in ptm:lshnent, Iist puni.slmlnt. ’
- Robbery w/ deadly- weapon - Life '

Kidnapp.i.ng purpose of Anned Robbery - 50 vears w/out posibili%:y ‘pa’.rqi;e_ :

Sututory nggra.\mt:lng lc:lrcinﬁﬁiyée's found:: Yes_(k)

' 'ma. of" tho foumring stututury aggranting circumstances were i.nstructed
©. and lh:l.ch were found? ' '
. Instructed

‘- (8) The murder was committed sgainst s person
less than twelve years of sge and the de-
fenda.nt was eighteen years of age, or older.

®) The defenda.nt was praviously comrictad of

s one or more fslonies, cother than the present
- charge, which involve the use or threat of
' vi.olence to the person -

" () ‘The defendant h:mdngly ereutad a great risk
- . of death to two or more persons, other than
_the v.lct.in mrdered, during his act of murder.

(d) The defendant cmittad the murder for remm-

‘employed ‘enother to-cummit the.murder for -
- remmmeration or the prunisa of remuneration.

SRR L B R .ﬁ-g‘!k&m:» r-n- [P e

" S ('ej..-'? '."l'he murder was ospoeh.uy.hdms; atpecious, -

or cruel in that it-involved torture or de- -
) prav:l.ty of mind.

SN iy

(f) -The murder was committed for the pu:pnse RS

of avoiding, interfering with, or preventing
8 lawful arrest or prosecution of the defen~
dant or another. . '

' Fotﬁd

)

()

)
SO,
.y ergtion-gr the promise of.remunergtion,ier R N S

0

-=Murder lst,




B 4

6.

" () The murder was committed while the defen-

dent was-engaged in committing, or was
sn_accomplice in the commission of, or
was attempting to dommit, or was fleeing
after compitting ox, attempting to commit,
;any first degree murder, arson, rape,
robbery, bm-glu-y, larceny, kidnapping,
aireraft piracy, or unlawful throwing,
placing or discharging of a destrucuve -
dc\m:e or bonb .

(h} The murder was committed by the defmdmt
) -while he was in lawful custody or in-a
place of lawful confinement or during
his escape from lawful custody or ﬁ'un
a plnce of lurful cmfinemt.

{i) , The murder was coni.tted ageinst any pesce -

officer, corrections officlal, corrections
exployeé or Flremsn, who was epgaged in
the performance .of his duties, and the
defendant knew or reasomsbly should have
- known that such victim was peace officer, .
- - corrections official, corrections exployoe
or fireman, emmed 1n the perfomnee of
‘his duties,

{J) The muxder was committed ngsi.n.st u:y
present or former, judge, district at..
torney general or state attorney general,

+ essistant district gttorney general or
assistant state attorney general due
to or bacause of the exercise of his
officisl duty or status snd the decfen-
dant knew that the victim occup:les or
occ.up:lod said office,

(k) The murder was comnitted against a
nationsl, state, or local popularly
elected officiel, due to or because of
the officialts lawful dutjes or status,
snd the defendant knew thnt the victim
was such an off:l.cinl. ‘ :

Relate any significant aspects of the nggra.vating cirl:?!nnces that

p 1

&)

RE

()

G K

O

x)

() .

()

)

)

1nﬂuence the ]mnislmmt-  None found

 (T.C.A. 39-2404, as snended by Ch. 51 (z), Public Acts of 1977)

the defendant reasonably believed to provide a moral

justification for his conduct;

B T T * e pp——

e et raee v eemmte e e s e -

PO P

o Y |

G N

Kere mitignting circuustnnces 1n-ev1dm|:e? Yes () No R)
¥hich mitigating circumstances were in evidence?
.. (@), The; Qefand;mt has. no"sig‘tif:lcant hn.story of privr RS ( ) o &
4 crini.nal activity; : < B 4
,.,'m..'nm murdex wes: comitted while. the defendantivas & /i T
i .., undex the influ-nce of. -extrese mental or mt'ﬂshal
disturbmce- Y :
{c) -The victim was-a participant in the defendn:nt*s r:on- Yy ) '
duct or consented to the act; : ’
(d) The murder was committed under circumstances which ) )

g g,
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TR gl e S e

{¢) The defendant was an sccoaplice in the murder com- ()~ -‘( )
mitted by another person and the defendant's part.tci- : .
- pation was relativelly minor;

(£) . The defendant acted under extrems duress or under () ()
. /the substantial domination of another person- )

() -Theyuuthormmcod age of the defendant :tthe ) )
- ‘t:lm of the cnue, : ’ :
(h) The capndty of the defendent to appreciste the () )

wrongfulness of his conduct or to conform his con~
_duct to the requirements of the law was substantislly .
. impaired as a result of mental disease or defect or ‘ : .
intoxication which was insufficient to establish 2

defense to the crime but which substnntia.lly lffected .
. hisjnds-ant.. Sl . . S
Wower . — ) Y

P.ehte any s:l.gn.ificmt facts about the nltiglting dmnstlncu tlist tn.
. ﬂumce the p\m:l.shlnnt :I.nposit:lm. ) NOt applicable’ )
—

7. If tried nth 3 ju:ry, was the jury mstructed to eonsidn: the ciru.wstmu T

1ndieated in 6. as nitigating circmstancesf Yes ( )_ llo (x)

E. Doss the defendant l'mm my phys:leal or mta.‘l. md:ltions Kﬂl are

sip:if:lca:nt? Yes () Nq m

9. Did you as "t’hirteenth ju-.rnr" fmd that’ the defmda:nt was gnil.ty qud
‘ arensmabledoubt? Yas(:o No[) ‘ ) .

" 10.” Was the victim related by blood or parriage to the defendsat? Yot () Wo )

11. If enswer is yes, what was ths Telationship? Not applicable
12. ¥as the victim en employer or employee of defendant?

e

:_,,;._,_,_ e et e ..-....u.\l' - 1.. - ,-......,- PP E:;'IW ( .)_ - .L ..

f"is.""wu the v:u:tin 0 scquatnted with ths defendant‘r TETEE T e Y
L ds e e - Casual Acquaintance ( ) .-
e : o : B Friend ()




15.

16.

. 17.

18.

19.

20.

1.

22.

A.

b.

C.

d.

B .28
: + dangerous drugs-which actually:contriduted tq .the:offense?-i¥es () No ﬁ)'

Was the victim local resident or transient in the community?  Resident ()
o Transient ()
!

¥as the victim the same ':ru:e as defendant? Yes { ) WMo (X) -

Was the victin the same sex as the defendant? Yes 0 N ()

¥es the victim held hostage during the crime? No ()
. . Yes - Less than an hour { )
Yes - More then an hour (X)
¥as the victin's reputetion in the commmity: -Good &)
- ‘ . Bad ()
. Unknown ()
Was the victim physicelly haysed or tortured? Yes (X3 %o ()
If -!-'-05.' state extent of haxm or torture: Victim was repeatedly
stabbed and skull crushed with large rock. L
. “ . . ) -, . . 7 . X - . N -
What was the age of the victim? Approximately 50 yearg of age
1f a weapon was used in commission of the ,-c:rine,‘ was ':I.t:-
“Polson ()
Motor vehicle - ()
. - Blwmt instyument ()
. Sharp instruwent (X)
Firears ()
Other . ()
. . - . h 3 &
Does the defendant has a record of prior convictlons? Yes (g ; Wo ()
If snswer 1f yes, 1ist the offenses, the dates of the offenses and the
sentences imposed: S o , . _
Offense N | . Date of Offense Sentence lmposed
Poas. CQnt.r. Sub ' : T - 11 months 29 days
g on agale - 7/76 Simple possession
Poss, c::nt;r. Sub. ) ' o 11 months 29 days -.
Pogs. Contr, Sub, f/resale 1/26 - Simple possession

‘Was there evidence the defendant was under the.influence of narcotics or -




g .

25, Was there evidence the defendant.was under the influsnce of slcohol

which a.c.tually cbntributlad to the offense?  Yes () Mo (x)

26. NWas the defendant a loca.l resident or transient in the cmmj.ty?

; ll_csid.ept o _' e 'l‘rms:.ent ()

27. Other significant dste sbout the offense: Not applicable

-

. - ' D, REPWESENTATION OF DEFENDANT®

1, Dxte eotmul secured: .12/14}78

z. _ermemmsel secured? A. ml:lnodhydnfmént()
* B, Appointed by court  (X)
C Publi.g defandnr L. Q)

3. ‘If wmal uu uppointed by court, was 11: beeanse

"A. Defendant unsble to afford counsel? (XJ
B, Defendant refused to secure counsel? ( )-
C. Other (explsin) - ()

L]
.

4.  How many yesrs has counsel pructiced law? A. .

0ﬁ5 '()
. S5to10 () .
over 10 (xJ

C.

5. What is the mture of counsel's practice'? ‘A, Mostly cxvil €)Y
: : ) - ; - B.  General - 2€)
I Hnstly er ek

‘6. DAd the same counsel serve throughout the triel? Yes (X). WFo ( 3

7. If mot, explein in detail.

8, Other significant dsta sbout defense representatiom. None-

E. GENERAL CONSIDERATIORS

1. Was 4me' raised by the defense as an tisue in _ﬂ:e triel? Yes () No (0

*(If more than.one counsel served enswer the abova qm-.-stions as to each coumsel
and attach to this report.) .




6.

10.

11.

2
3.

4

5.

-nid Tace othe:rwis‘g appear us an issuve in the trialt Yes () No (x] -

What percentage of the p‘opulatmn of you:r county is the sawe race as the

defendant?

@, Under 10%....ccvenravsrseal )

; . b, 10 to 25%...cccvenviveces. (D)
: . €. 25 10 50%..cccviaccrnancasl )

‘ d- 50 to 75%..-...---.-19:---( )

€, 75 t0o 90%..ccvcvnuvrnnnens( )

f. Over 90%...cccovvvecvcsenel )

Nere nefnber,s of defendant's race represented on the jury? Yes (X) _Ro ()

How pany of defendant's race were ju:rors?'l, 2,@ 1, 5, 6, 7, 8, 9, 10, 11, 12 ’

If mt, was there any evidence they vere- systmtica.uy axcluded from t.he

'.[Jm'r? Yes () Fo (O

lu there extensive publi.city in t.he comity conm-n:.ng t.hi.s qnsa?

Y g0 No'l)

¥as the jury instructed to disregard such publicity?

Yes (x) Ko t)

¥as -the jury instructed to avold any influence of passion, prejudice,

or sny other arbitrary factor when imposing sentence?

Yes &%) Mo ()

¥as there any &ideme tj,nt ‘the jury was influenced by passion, ﬁrejudiée,

or sny other arbitrary ﬁctor when impnqing sentence?

Yes () Wo ()

1£ answer is yes, what was that. evidence?

lﬂdv"‘
- o

General cments of the Trial Judge concerning the npmpriatmess of the
sentence imposed in this case: Under proof in the case the Jury

warranted in returning gquilty verdict.,s.

F. CHRONOLOGY DF CASE ™~

Date of offense 7/13/78

Date of arrest 8/4/78

Date trial begen 11/5/79

Date sf;ntence imposed 11/9/79

Date post-trisl motions ruled on 12/13/79

Elapsed Days

g

4
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iF TLE D T
CAPITAL CASESX g 75 oy

nmsmété.mmens
SUPREME COURT -

- 26.04 REPORT OF fnxAL JUDGE ;

IN THE CRIHINAL COURI OF DAVIDSDN COUNTY:

STATE OF TENNESSEE ' ) Case No. p-1
. 3 : D=1044
Vs. ) Sentence of Death ()
) ' . r .
BOUGLAS BELL : . Idife Immr:sonment (2
{defendant) ; : ‘

A. DATA CONCERNING DEFENDANT

1. NRame BELI, DOUGLAS . :
Tast _flrgt - middle
2. Birth Date_32/20/28 S '

mo[day{yr

3. Sel.:z M (B
F ()

4. Marital Status: Never Married ( ); Married ( ); Divorced (X); -
‘ Spouse Deceased ( ). . '

5. Children: WNumber of Children ©~.
Ages of Children: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,
‘14, 15, 16, ;7, 18, (Over 18) (Circle Age of Each Child) |

6. Father Living: Yes (x) No { ) '

7. Mother Living: Yes ( ) No (x)

8. Education- Highest Grade Campleted (Circle One) 1, 2, 3,
4, 5, 6, 7, {8) 9,10, 11, 12, 13, 14, 15, 16 17, 18, 19

9. Intelligence Level: - Low (IQ below 70) .- B,
(If Known) Medium (IQ 70 to 100) . = ()**
, Righ (1Q above 100) %

10. Was a psychiatric or psychological evaluation perfé;méd?
Yes (x)} No () .
Il. If examined, wﬁre character or behavior disérders-found:
Yes &) No () _ '
If yes, please explain Mild to Moderate cer . n
' (lateralizing to left hemigphere)

12. W%hat other pertinent psychiatric (and psychological)

information wae found?__Dysphoric state, Pagsive aggresaive
personailty, altered states of consciousness

ROTE: This form is identical in substance to that required under
SRC 47, but has been retyped to conserve space.

*A separate report must be submitted for each defendant convicted
under 1.C.A. 38-2362 as _amended by Gh. 51, Public Acts of 1077
Irrespective of punishment, o i

** NOTE: Verbal IQ--66
Performance - B0
Full Bcale - 72




4.

- 15.

16.

a.  Machapic -~ U,8, Armv COrpg gf Enginsers -~ 1ast. 331&;:5
b. B3; =i 1e APPYOX .. 18,000 &t retirement-'

Defendant's Military H.'I.stbry 3 NONE

. Any comments concerning co-defendants?

Prior Worlc Record of Defendant- . S
‘Type Job ‘ng o Dates Held Reason for 'I‘ermination

alsp vorked in own grasg-cutting business

List; Any Noteworthy Physical Characteristics of the Defendant:

!'IRS'I' C’RIHINAL cmc:

_DATA CORCERNING TRIAL. |
Was the g-uilt determined with or without jury? With (2 wWithout ()
How did deferidant plead? Guilty ( ) Fot Guilty (2 '
Did the defendant welve jury determination of punishment? ‘
Yes () Fo (X) . ‘ , . I
What sentence was imposed? Death ( ) Life Impriamnt (X
Vas life imprisonment :I.mposed as a result of a "lumg jury?"

Yes () No (x)

Other significant data about the trial:

Were there any co-defendants in the trial? Yes () Bo (x)

Whet conviction and sentence if any were lmposed on co~-

defendants?

C. OFFENSE-RELATED DATA

Were other separate (not lesser included) offenses tried in

the same trial? Yes (X) No () 1If yes, list offenses:
ASSAULT WITH INTERT TO COMMIT MURDER, FIRST DEGREE




.-3- 7-

2. If other separate offenses were tried and resnlted in _
" punishment, 1ist punishment: _ agsault with intent to
: ; : Ei I i" L - .

Statutory aggravating circumstences found: Yes ( ) Bo (5{)

Which of the fol].owlﬁg statutory eggravating circumstances

were instructed, and which were found:

, 3 ' " Instructed " Found
(a) The murder was committed . () B O

againat a person less than
12 years of age and the
defendant was 18 years of
age, or older.

(b) The defendant was previously () ()
convicted of one or more .
felonies, other than the
‘presemt charge, which involve
the use or threat of viclence
to the person.

(c) The defendant knowingly cre- (¥ ()
ated a great risk of death to -
" two or more persons, other
than the victim murdered,
- during his act of murder.

(d) The defendant cummitted the : () - - ~ ()
murder for remmeration or T T
. .the promise .of resuneration, .
or exployed another to commit -
- the murder for remumeration
or the promise of remwmeration: - - - - -

(e) The murder wes especially ) ()
heinous, atrocious, or cruel
in that it involved torture or
depravity of mind. )

(f) The murder wae committed for (y )
the purpose of avoiding, inter-
fering- with, or preventing a
lawful arrest or prosecution of
the defendant or another.

(g) The murder was committed while () ()
‘the defendant was engaged in
committing, or was an accom-
plice in the commission of,
or waes attempti to commit,
or was fleeing after commit-
ting or attempting to commit
any first degree murder, arson,
rape, robbery, burglary, larceny,
kidnapping, aircraft piracy, or
unlawful throwing, placing or -
discharging of a destructive

. device or bomb.

(h). The murder wae committed by () ()
the defendant while he was in
lawful custody of in s place of
lawful confinement or during
hie escape from lawful custody
or from a place of lawful
confinement.




o (i) The murder was committed NG - ( )7"

against any peace officer,
corrections official, correc-
_tions employee or fireman,
who was engaged in the
performance of his duties,
and the defendant knew or
reasonsbly should have known
that such viectim was peace
officer, corrections offic¢ial,
corrections employee or fireman
engaged in the performance of
his duties. .

(}) The murder was committed ) \ )
‘agalnst any present or former : .
judge, district attornmey general
or state attorney general, -
assistant district attorney
general or assistant state
attorney genersl due to or ‘
becsuse of the exercise of his .
officisl duty or statugs and the
defendant knew 'that the victim
occupies or occupled saild office.

(k) The murder was committed ) (>
against a national, state, or ‘ .
local poprularly elected offi-
ciul, due to or because of the
official's lawful duties or - - - -
status, and the defendant knew
- - that the victim was such-an
official.

Relate any significant aspecte of thn""aggrevating‘circumstuncad'

that influence the punishment:

1%, a5 amended ¥ Th o

.Were mitigating circumstarices in evidence? Yes (@ No ()

Which mitigating circumstances were in evidence?

Yes - - No
. (&) The defendant has no eignificant x) ()

criminal activity;

(b) The murder was committed while the .{x) )
defendent was under the influence
of extreme mental or emotional

disturbance; , : _

(c) The victim was a participant in () ()
the defendant's conduct or consented
to the act; _

(d) The murder was committed under <) )

clrcumstances which the defendant
reasonably believed to provide a
moral justification for his conduct;

{e) The defendant was an accomplice in () ()
the murder committed by another
person and the defendant's partici-
pation was relatively minor;

i
H
i
i
I




‘10,

11.
12.

13.

14.

16.
17.

18,

(£) The defendant acted under extreme  (x) )

duress or under the substgntial
domination of another person;

(&) The youth or advanced age of the (x) ()
defendant at the time o the crime;
(h) The capacity of the defendant to x) )

appreciate the wrongfulness of his
conduct or to conform his conduct
to the requirements of the lgw was
substantially impaired as & result

. of mental disease or defect or

- intoxication which was insufficient
to eatablish a defense to the
crime but which substantially
affected his judgment.

(1) Other o ) ()

Relate any significant facts about the mitigating circumstances
that influence the punishment :meosition.

If tried with a jury, was the jury instructed to consider the

circumstances indiceted in 6. as mitigating circmtmees? '

"Yes &) No()

Does the defendant have eny physical or mental conditlons
which are significant? Yes ( ) No (y) __
Did you as "thirteenth juror” find that the defendant vas
guilty beyond a reasonable doubt? Yes X) No ()

Was the victim related by blood or marriage to the defendant? .
Yes. () No (% |

If answer is yes, what was the relationship?

Was the victim an employer or employee of defendant? No (

Employer (
. . - Employee ( )
Wae the victim acquainted with the defendant? : No (3 8
Casual Acquaintance ( ) '
Friend ()

Was the victim local resident or transiept in the commmity?
Resident &
Transient (

Was the victim the same race as defendant? Yes {) No (2

Was the victim the same sex as the defendent? Yes (x) No( )

Wae the victim held hostage during the crime? No (3
Yes - Less than an hour ( )

Yes - More than an hour ( )

Was the victim's reputation in the community: Good (X
i

Unknown




19

20,
21.

22.

-23.

24,

25,

27,

-Was the victinm physicaliy harméd or tortured? Yee (X) No ()

SHOT AND KTLLED

I1f ves, state extent of harm or torture: .

' What was the age of the victim? 28

. If a weapon was used in commission of the crime, was it:

Poison

Motor vehicle {
Blunt instrument (
Sharp instrument (
Firearm &
Other ) (

St et N N S N

Doee the defehdant have‘a record of prior convictions?
Yes (x) No () . | , .
If pnswer 18 yes, list the offenses, the dates of the offenses '

end the sentence imposed:

Sentence Imposed

Dffense
. $50 fine and costs

d. ~-BECELESS DRIVING

Date of Dffense .
6/60 )

b S : o é.

c.

Was there evidence fhe defeﬁdant wae under the influence of
narcotics or dangerous drugs which actuelly contributed to
the offense? Yes () No (» -.
Was there evidence the defendant was under therinflunﬁce of
narcotics or dangerouB drugs'which actuslly contributed to
the offense? Yes () No (@

Was the defendant a local resident or trensient in the
commnity? Résident &) Transient ( )

Other significent dats sbout the offense:

D. REPRESENTATION OF DEFENDANT*

September, 1982

How was counsel secured? A. Retained by defendant (x
B. Aggointed by court  (
C. Public defender (

Date counsel secured:

)
)
)

If counsel was appointed by court, waes it because?

A. Defendant unable to afford counsel? ()
B. Defendant refused to secure counsel? ( )
C. Other (explain) ()

How many yeare has coumsel practiced law? 4.




10.

b . . . - . i -
i_ - . et e T RN TN

What is the nature of ébﬁnsel's practice? A. Mostly civil ()
" B. General (%
C. Mostly criminal( )

*If more then one counsél served, answer the above question as
to each counsel and attach to this report.

Did the same counsel serve throughout the trial? Yes ) No ()

If not, explain in detail:

Other significant data about defense representation:

E. GENERAL CONSIDERATIONS
Was race raised by the defénse'as‘an issue iﬂ the trial?
Yes () WNo (3 ‘
Did race otherwisg appear as an issue in the trial?
Yes () No () | | ‘
What percentage of the population of your couﬁty is the same

as the defendant?

a. Under 10% ()

b, 10 to 257 (3

c. 25 to 50% ()

d. 30 to 757 ()

e. 75 to 90% ()

£. Over 907 A( ) _
Were members of defendant's race represented on the Jury?
Yes (X) No ()

If not, was there any evidence they were systematically
excluded from the jury? Yes ( )A‘No ()

Was therg extensive publicity in thé community concerning
this caee? Yes (x) Yo ()

_Was the jury instructed ro disregard such publiecity?

Yes () No ()
Was the Jjury instructed to avoid any influence of passion.l
prejudice, or any other srbitrary factor when imposing
sentence? Yes (X) Ko () _

Was there any evidence that the jury waé influenced by
passion, prejudice, or any other arbitrary factor when
imposing sentence? Yes t ) Ko (B . '
If answer is yes, what was that evidence?_




11. General comments of the Trial Judge concerning the appropriate-- =~ '

ness of the sentence 1mpo§ed in this case?

. F._CHRONOLOGY OF CASE

Elapsed Days

. Date of offense august 4, 1982

. Date of arrest _pygust 4, 1982 _ )

. Date trial began _November 7, 1983 . 429

_December 16, 1983 39

- Date post-trial motions ruled on _January 6, 1984-21"

1

2

3

4. Date sentence imposed
5

6

. Date trial judge's report completed February 2, 1984~27

7. *Déte received by Supreme Court

8. *Date sentence review completed

9. *Total elapeed days

10. Other

*To be completed by Supreme Court, -

This report was submitted to the defendant's counsel and to the
attorney for the state for such comments as either desired to
make concerming its factual accuracy.

D.A. Defense Cogpsel

1. His comments are attached x) &)
2. He stated he had no comments ( ) - Q)

3. He has not responded () ()

I hereby certify that I have completed this report to the best of

iy ability and that the information herein is accurate and complete.

February 14, 198@
Date

%6//#4

A. A. BIRCH
Judge, Criminal Court

of Davidson County
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OFFICE OF DISTRICT ATTORNEY-GENERAL
108 METROPOLITAN COURTHOUBE
NASHVILLE TENNESSEE 87201
(5157 SES-BR0L

TERTE JUDICIAL CRCUIT
DAVIDSON COUNTY

DLETRIET ATTORKEY SENERAL
THOMAS H. SHAIVER

Fehruary 13, 1984

Honorable A. A. Birch
Judge

Division IITI Criminal Court
6th Floor Metro Courthouse
Nashville, TH 37201

RE: Douglag Bell

Dear Judge Birch:

In response to your letter of February 3rd and the accompanying
report of trial judge in the above-styled case I would like to suggest
that items 11 and 12 be altered by adding at the beginning of item 11
befcre the word*mild: The defendant's proof showed and after the word
"hemisphere™ add: the State's proof was that defendant had no psychiatric
disorder. 1In umber 12 prior to the word "dyegphoric" add: The defendant's
proof showed and after the word "consclousness® add: the State's proof
showed that the defendant had no psychiatric disorder. I think these
changes are in order since the matter of defendant’s sanity was hotly
contested and that the jury found the defendant .guilty thereby rejecting

the insanity defense.
Yo ruiy,
' LecA-{
cmag H.Yshriver

District Attorney General

TAS/Tw




LAW DFFICES
OMER. NDgo, MoNurT, MOGEE, STILLMAR AND TOMLIN
AN ASBOOLATION OF ATTORNEYR

THE CHANCERY BUILDING
1 CHARLOTTE AVENUR
JAMEY N OIBA Naspviipe, TENNESARE G718 OF COUNSEL
A PRICE M0 - oL / §44-TETL ' LERDY 4, ELLIB,
HARET McNUTT, PL. o—,'—"‘"—
WALLIAM D MoOEE PITYS AND KETERBON
.mutu.uu PATENTS, TRADEMAANS
COPFRGHTS anct
RELATED MATTERS
[

February 9, 1884

The Fonorable A, A. Birch

Tenth Judieial Circuit

8ixth Floor, Netropoliten Conrthouse
Nashville, TN. 37201

RE: 8State of Tennessee

Douglas Bell
Case No.: D-1044
Datea concerning Defendant

Deer Judge Birch:

This is to acknowledge receipt of the 28.04 Report
of Trial Judge in Capital Casee Form whieh you had filled out.
Both Mr. NKNimmo and I have reviewed it and feel that it
accurately reflects the case. VYe, therefore, have no addi-
tionanl comments.

81 cerelv;

W s R. Omer

JRO/phh

et

e
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- - REPORT OF TRIAL JUDGE: CAPITAL CASES®

'ut\.. - :""’i
pY
i:%

LR

T

IN THE_ FIFTH CIRCUIT ) COURT OF DAVIDSON

STATE OF TENNESSEE
Case No. 87-W-417

Sentence of Death X)

or
(defendantg . Life Imprisonment { ) .

V.

A. DATA CONCERNING DEFENDANT

l. Name JONES, JAMES LEE 2. Birxth Date }0-15=50

last i first middle : no, /day/yr.
3. Sex: M ) 4. Marital ‘Status: Never Married ( ); Married X);
- F{ .

Divorced [ ); Spouse Deceased { )}

5. Children: Musber of Children 0

Ages of Children: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16,

17, 18, Over 18 (Circle age of each child)
6. Father Living: Yes Mo ) 7. Mother Living: . Yes. Ni
6. Fother Living: Jes () Yo () Wving: Yes {3 de ()

B, Education: Highest Grade Completed: (Circle One)
1,2, 3, 4,5,6,7,8,%, 10, 11,(} 13, 14, 15, 16, 17, 18, 15
4

s

S. Intelligence Level: Low (IQ below 70) - ' ()
(L£ known) © Medium (IQ 70 to 100) ().
, High (IQ sbove 100) ~ ()

10. Was a psychiatric’or psychsiogical evaluation performed? Yes &) MNo ( )_

11, If examined, were character or behavior disporders found? Yes €) No ()

If yes, please e::plain ey R T A wlnw slgns

of peychosis, but found competent to stand trial and no evidence

to support an insanity defense.

*A separate Teport must be submitted for each defendant convicted under T.L.AL
59-2402 as amended by Ch. 51, Public Acts of 1977, irrespective of punishment.

-




13.

18,

166

1'

What other pertinent psychiatric (and psychologiczl) information was found?

Prior Work Record of Defendant: - N
Type Job Pay Dates Held . Reason for Termination

List any noteworthy physical characteristics of the defendant.

N/A

Defendant's Militery History:

Other Signi;iuni Deta about the Defendant: ' : .

-

'a.. I)-kTA CONCERNING TRIAL
Iwas the guilt'dete-mined with or without jury? h'ith ﬁ() ¥Without ( )
How did defendant plead? Guilty ('.) Not Guilty (X) _
Did the de.fendant-waifva Jury detemina.tion of punishment? Yes () N";aj(xJ _'
What sentence was imposed? Death (X) ‘ Life Imprisonment ( J}
, .

Was life imprisonment ‘imposed as a result of 2 "hung ﬁury‘“? Yes () No x)

COther Significant Data about the Trial.




=
'

) ' . . Were there any co-defendants in the trial? Yes () DNo (X

5 &. What conviction and sehtence if any were imposed on co-defendants? - N/A

9. Any comments concerning co-defendants: N/A

€. OFFENSE-RELATED DATA

1. Were other sej:arate {(not lesser included) offenses tried in the same trial?

Yes{X) No () If yes, 1ist offenses: ASSAULT WITH INTENT TO COMMIT

MURDER FIRST DEGREE ,-ARMED ROBBERY

2, 1f othér separate pffenses were tried and resvlted in punishment, list punishment:

Armed Robbery - Lifé Consecutive

"%, * Statutory eggravating clrcumstances found: Yes (X) No ()

4. Which of the following statutory aggrevating circumstances were instructed,

and which were found? . ' ’\'Z
»

Instructed =~ Found

(s} The murder was committed against a . person ) ' ' ()
* less than twelve years of age and the de-
fendant was eighteen years of age, or older.

- (db) The defendant was previously convicted of &) &)
one or more felonies, other than the present
charge, which ihvolve the use or threat of
violence to the person. -

{¢)} The defendant knowingly created a great risk () )
of death to two or more persons, other than
the vietim murdered, during his act of murder,

(d) The defendant committed the murder for remun~ [ ) ()
eration or the promise of remumeration, or
employed another to commit the murder for
rTemuneration or the promise of remmeration,

(e} The murder wsk especiauy heinous, strocious, (x) )
or cruel in that it involved torture or de- L.
pravity of mind. - g

(f) The murder was committed for the purpose (2 )
of avoiding, interfering with, or preventing )
a lawful arrest or prosecution of the defen~
dant or another.




T t!a ﬂ&w

(g) The murder was committed while the defen- x)y ~ . Xy
dant was engaged in committing, or was
an accomplice in the commission of, or

. WAS attempting to commit, or was fleeing
after committing or ertempting to commit,
any first degree murder, arson, rape,
robbery, burglary, larceny, kidnapping,
gircraft pivacy, or unlewful throwing,
placing or d;seharglng of a destructive
device or bomb. -

(h) The murder was committed by the defendant () {)
while he was in lewful custody or in a
place of lawful confinement or during
his escape from lawful custody or from
a place of lewful confinement.-

{i) The purder was committed against any peace () (Y
officer, corrections official, corrections .
employee or fireman, who was engaged in
the performance of his duties, and the
defendant knew or reasonably should have
“ known that such victim was peace officer,
corrections official, corrections employee
or fireman, engaged in the performance of
his duties.

- {J) The purder was committed against any {) . ()
E present or former, judge, district at-

torney genersl or state attorney general,

assistant district attormey general or

sesistant state gtiorney genera) due

to or because of the exercise of his

officigl duty or status and the defen-

dant Jnew that the victim ~occupies or

occupied sa;d of£1ce.

. {k) The murder was eonnitted against & ) )
national, state, or local popularly
elected off:cial due to or because of
the officizl’s lnwful duties or status,
and the defendant knew that the victim
was such an official.
k)

P4
Relate any significant gspects of the aggravating e;rcz:;iances that

influence the punishuent: ._._....__mmous.mﬂm_

(T.C.A. 35-2404, as amended by Ch, 51{2), Public Acts of 1877)
5. Were mitigeting circumstances in evidence? Yes ( } No )

6. Which nitigating circumstances were in evidence?

Yes No
(2) The defendant has no significant h1story of prier o) 6]
eriminal activity; ) . :
() The murder was committed while the‘defendant was {) - w0
under the influence of extreme mental or emotionel )
disturbance;
(¢) The victim was 2 participant in the defendant's con- £ )
duct or conseneed to the act;
(d) The murder was committed under circumstances which £ C00

the defendant reaspnably believed to provide a moral
justificetion for his conduct; .




QR T {¢) The defendant was an actomplice in the murder com- () 00
mitted by another person and the defendant®s partici-
pation was relatively minor;

(£) Th;a defendant scted under extreme duress or under {) -
the substantial domination of ancther person; - .

(g) The youth or advanced age of the defendant at the () )
time of the crime;

{h) The capacity of the defendant to appreciate the () (6]
wryongfulness of his conduct or to conform his con~ :
duct to ths requirements of the law was substantially
impaired as a result of mental diszase or defect or
intoxication which was insufficient to establish a
defense to the crime but which substantially affected
his judgwent,

(1) Other any ASPECT OF THe n'g CHARACTER OR = (J )
_RECORD OR _ANY OF THE CIRCUMSTANCES OF THE :

OFFENSE .FAVORABLE TO THE DEFENDANT WHICH IS

SUPPORTED BY THE EVIDENCE.

Relate any significant facts sbout the mitigating circumstances that in-

fluence the punishment imposition. N/A

7. If tried with & jury, was the jury instructed to censider the circumstances

indicated in g; as mitigating circumstances? Yes (X} No (')

: £
8. Does the defendsnt have uny physical or mental conditions {i,‘th are

significant? Yes () No (X oL

" 6. Did you as “thirteenth jurér” find that the defendant was guilty beyond

& reasonable douwbt? Yes () No () N/A-
10. Was the victim related by blood or marriage to the defendant? Yes () Ne (X)

11. If answer is yes, what was the relationship? N/A

12. Was the victim an employer or employee of defendant? Yo (X)
_Employer ']
Employee ( )

-

13. Was the victim acquainted with the. defendant? . " No ()
i Casual Acquaintance {x) .
: - Friend ( )




. Was the victin Jocal residept or transient in the community?  Resident (X)
Transient ()

-15, Was the victim the same race as defendant? Yes (X) Ne ()~
16. Was the victim the same sex as the defendant? Yes [X) No ( ]

17. ¥Yas the victio held hostage during the crime? ’ Mo ()
. Yes - Less than an hour (x)
Yes - More than an hour ( )

18. Was the victim's reputation in the 'comunity: Good { )

19:. Was the victim physicelly harmed or tortured? Yes ®) Mo ()

1f yes, state extent of herm or torture:_ 6 STAB WOUNDS. 4. TO THE HEART .-

' 7 TAPE: HANDS AND FEET: EYES AND MOUTH TAPED.

-

- 20, What was the ¢ge” of the victim? - 28

21, If a weapon was used in commission of the crime, was it:

- - . Poigon {1 i
. Motor vehicle ()
Blunt dinstrument -( ) .
Sharp instrument (X) KNIFE o
Firsarm ' ()

Other ) ?

»

22. Does the defendsnt has a record of prior convictions? Yes (x) Ne ()

23, If answer if yes, 1ist the offenses, the ddtes of the offenses and the

sentences imposed:

Offense Dete of Offense Sentence Im'posed
. ASSAULT W/DANGEROUS WEAPON JUNE, 1972 ' 4-6 YEARS.
b, MURDER 2D DEGREE , DECEMBER, 1370 LIFE # 10 YRS
., BURGLARY 2D MARCH, 1978 1-15 YRS ogém
d. ' :
e, .

2

24. Was there evidence the defendant was under the inﬂﬁence of narcotics or

dangerous drugs which actually contributed to the offense? Yes (Y No I}

.




26.

27,

3‘

- 6,

7.

¥Was there evidence the defendant wazs under the influence of alcohel

which actually contributed to the offense? Yes {) No &)

Was the defendant a local resident or transient in the commumity? .

Resident (X) Transient { )

Other significant data about the offense:

D. REPRESENTATION OF DEFENDANT"

Date counsel secured: AUGUST a; 1986 NEIL MCALPIN .. MCALPIN RELIEVED,&
LIONEL '
" "MARCH 19, 1987. THEREFORE, -

How was counsel secured? A. Retained by defendant {x) THE- FOLLOWING
j B. Appointed by court () QUESTIONS ARE_IN
€. Public defender S RELATION TO MR.

BARRETT

If counsel was appointed by court, was it because: N/A

—...A. Defendant unable to afford ccunsei? ()
B, Defendant refused to secure counsel? ( )
C. Other {explain) ()

" How many years hes counsel practiced law? A, Dto5° () .
B. Stald ()
€C. overld (x}

¥hat is the nature of counsel's practice? A. Mostly c:ugf .0
: B. General ()
"C. Mostly cz-imnal {xj

Did the same counsel serve throughout the trisl? Yes ( ) No (X)

If not, explain in detail, NEIL MCALPIN. WAS ORIGINAL ATTORNEY, MR.

fr]bALPIN ‘WAS RELIEVED AND LIONEL BARRET RETAINED MARCH 19, 1987.°

" 8.

1.

Other significant data about defense Tepresentation.

E. GENERAL CONSTIDERATIONS

Wes race ralsed by the defense ‘as an issue in the trial? Yes () . No )

*{1f more than one counsel served, answer the above questions as to each counsel
and attach to th;s report.) .




7 6. Date trial judge's report‘completedJBN- 11, 1988

7. ‘Date received by Supreme Court

8. “Date sentence Teview completed

9. “Total elapsed days

13, Other

*To be completed by Supreme Court.

ST .t | R L TSR e

i,

. . L3 .
This report was submitted to the defendant's counsel and to the Ki;amey for the
state for such comments as either desired to make concerning its.factual accuracy.

. D.A.° Defense Counsel
1. His comments are attached 7T7J )

. 2. He. stated he had no comments () )
3. He has not responded (3 "

*ga.l’u""ﬂw '

1 heredby certify that I have ,u:pnpleted this report to the best of my ability ' :

and that the information herein is accurate ang complete. ,
/ Da¥e o

Judxe. . PIFTH c(: urr . / Court’

3

of DAVIDSON ) N County




10.

11.

pDid race otherwise appeai- g5 an issve in the trisl? Yes (x) No ()

What percentage of the populasticn of your county is the same .Tace as the
defendant? _

2. Under 10%....c00veriinnnnn {)
b. 10 to 25%,....ciniinene.. .. (00
€, 25 t0 S0%. . . inveeinncenes
d. so to 75"-..1..--..!!.0Ul.
e, 75 to 90%. .. .ichnhiinninnnn
f. Over 80%. ... civinrnnnnas

P~
e Nt e Nt

Vere members of defendant!s race Tepresented on the jury? Yes (X)) No ()

How pany of defendant's race were jurors?{l) 2, 3, 4, 5, 6, 7, 8, 8, 10, 11, 12

If rot, was there any evidence they w’;re systematically excluded from the

" Jury? Yes (3 Mo (x). - -

Was there extensive publicity in the éommmi.ty concerning this case?

Yes {x) No ()

Was the jury instructed to disregard such publicity? Yes &) Ko (3}

¥as the jury instructed to avoid any influence of passion, prejudice,

‘or any other erbitrary factor when imposing sentence? Yes (X} No ()

- Was there any evidence that the Jury was influenced by passion, prejudice,

or any other srbitrary factor when imposing sentence? Yes () No &)

If answer is yes, what was that evidence? P

General comments of the Trial Judge concerning the.appropriazteness of the

sentence imposed in this case: APPROPRIATE

SEE JUDGE

F. -CHRONOLQGY OF CASE

Elapsed Days
Date of offense FEB, 17, 1986 l ) ' . .
D&te of arrest FEB; 19 1986 ZDAYS'

Date trial began JULY §, 1987

Date sentence imposed JULY 15' 1987

Date post-trial motions ruled on OCTOBER 23, 1987
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REPORT OF TRIAL JUDGE IN CAPITAL CASEP*. B NEL JR. CLERR

IN THE _CRIMPNAL COURT OF __ DAVIDSON ~__~ COURTY
3
P .
STATE OF TERNESSEE Case No. g8-W-87
vs. . Sentence of Death ( }
’ or

Life Imprisonment (X)
RALPH DAVID FRANTZREB
{Defendant)

A. DATA CONCERNING THE TRIAL OF THE OFFENSE

1, Brief summary of the facts of the homicide, including the means

used to cause death: .
The defendant, co~defendant and victim jointly shared a house. The

defendant came home from work and learned the victim had spent money that
elfencant had contributed for the rent. Defendant become irate, confronted
the victim about this and the fact that she was a transsexual, who had

Tormerly Deen & man. Defendant then beat and kKicked the wictim until she

ultimately died from the multiple injuries sustained. Defendant and co-~
‘aEIEEaEEE*E55EE3EEI?‘EEEEEEEE’EﬁE‘FE%?EE which she Jlanguished prior to death.
After the victim was dead, the defendant and co~defendant took the body to -
TENie Cunberland River, severed the head, hands, and Teet, and disposed of it

there.

2. How did the defendant plead? Guilty { ) Not guilty K )
3. Was guilt determined with or without a jury? With {3} Without ( )
4. Separate Offenses: i?;

a. Were other offenses tried in the same trial? -Yes (®» ¥Wo ()

b. If yes, list those offenses, diesposition, and punishment:

Unlawful disposition of a dead human body - 3 years consecutive,

. Co-befendants: .
a, Were there arr co-defendants in the trial? Yes {(y No ()

" Co~defendant ‘plead guilty. .
b. If ves, what %égvic %on.%nd sentence were imposed on the co-

defendants?

20 years - second degree murder

3 years - unlawful disposition of a dead human body

c. Nature of *he cz-~defendents' role in offense:

See 6Bi . R

* 2 geparate report must be submitted for each defendant convicted
under T.C.A, 39-2-202 &= amended bv Ch, 51, Public Acts of 1977,

irrespective of punishmenzt.




d. ‘Any further comments concerning co-defendants:

None

6. Other Accomplices:
a, Were there any persons not tried as co-defendants who the
evidence showed participated in the commission of the offense
with the defendant? Yee () No ()

b, If yes, state the nature of their participation, whether any
criminal charges have been filed agalnst such persons as a
result of their participation and the disposition of such
chargeg, if known:

The district attorney handiiné the case did not consider the
co-defendant, Kenneth Podle, to be as culpable as the defendant
Ralph Frantzréb. Therefore the co~defendant was allowed to plead

guilty to second degree murder and received a twenty year sentence

along with a three year sentence for improperly disposing of a

dead human body.

c. Did the accomplice{s) testify at the defendant's trial?

Yes { } No (X

7a. Do you agree with the verdict of the jury as to guilt?

Yes (x} Wo ()

b. If no, explain: 7 7

8. Did the defendant waive jury determination of punishment?

Yes () No () N/a

9, &, What sentence was imposec? Death { ] Life Imprisonment (X)
b. If life imprisonment, was it impoced as z result of a hung jury?

- Yes { ] No (X}

10. Aggravating Circumstances, T.C.A. §30-2-203{i): N/A
a, W¥ere statutory aggravating circumstances fcurd? Yes () No { )

b. Which of the followino statutory aggraveéting circumstances were

instructed and which were founc?




LY

i1}

{2}

(2)

(4)

{5}

{6)

t7)

(8)

{9)

Instructed

Found

The murder was committed against a {}
person lesg than twelve years of age

and the defendant was eighteen years

of age,”or clger,

The defendant was previcusly convicted ()

- of one or more felonies, other than

the present charge, which involve the
use or threat of violence to the
person.

The defendant knowingly created a ()}
great risk of death to two or more

persons, other than the victim

murdered, during his act of murder.

The defendant committed the murder for ()
remuneration or the promise of remun-

eration, or employed another to commit

the murder for remuneration or the

promise of remuneration,

The murder was especially heinous, (]
atrocious, or cruel in that it in-
volved torture or depravity of mind.

The murder was committed for the pur- ()
pese of avoiding, interfering with, or
preventing a lawful arrest or prosecu~

tion of the defendant or another.

The murder was committed while the )
defendant was engaged in committing, or
wag an accomplice in the commission of,
or was attempting to commit, or was
fleeing after committing or attempting
to commit, any first degree murder,
areson, rape, robbery, burglary, larcery,
kidnapping, aircraft piracy, or unlawful %?P
throwing, placing or discharging of a >
destructive device or bomb. :

The murder was committed by the {1
defendent while he was in lawful custody

or in a.place of lawful confinement or

during his escape from lawful custody

or from a place of lawful confinhement,

The murder was committeé against anv ()
peace officer, corrections officizl,
corrections emplovee or fireman, wto

vas engaged in the performance c¢f hic

duties, and the deferda=t qLnew or

reasonably should have krown that such

victin was & peace oifficer, corrections
offic.al, corrections emplovee or fire-

man, engaged in the periormarnce of his

dutiez,

)

()

(1]

)

()

()

()

(I

()
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:

{10) The murder was committed against any ) {1}
present or former judge, district
attorney general or state attorney
general, assistent district attorney
general or assistant state attorney
general due to or because of the
exercise of his official duty or status
and the defendant knew that the victim
occupies or occuplied said office.

{11) The murder was committed against a {) ()
national, state, or local popularly
elected official, due to or because of
the official’'s lawful duties or status,
and the defendant knew that the wvictim
was such an official.

(12) The defendant committed "mass murder” () )
) which is defined as the murder of
three or more persons within the State
of Tenneseee within a period of forty-
eight (48) monthe, and perpetrated in
& similar fashion in a common scheme or
plan.

Relate any significant aspects of the aggravating circumstances

that influence the punishment.

c. Were the aggravating circumstances found supported by the

evidence? Yes (} No ()

11.  Mitigating Circumstances, T.C.A. §39-2-203(j): Nizl
a. Were mitigating circumstances in evidence? Yes () ¥o ()

b. If so, what mitigating circumstances were in evidence?

, Yes Ro
(1) The defendant hzs no significant history of () )
prior criminal activity:
(2) The murder was committed while the defendant was { ) {1}
anéer the influence of extreme mental or
emotional disturbance;
{3) The victim was & participant in the defendent's {) {)
conduct or consented to the act;
{4) The murder weat commitied under circunstances {3 ()
which the deifendant reascnably believed to
provide a morel justification for his conduct;
{5) The defendant was an acromplice in the murder {) {1

committed by ancther person and the defendant's
participation was relatively minor;




{6) The defendant acted under extreéme duress or () ()

under the substantial domination of another
person;
(7) The youth or advanced age of the defendant at () ()

the time of the crime;

(8) The capacity of the defendant to appreciate the () ()
wrongfulness of hie conduct or to conform his :
conduct to the requirements of the law was
substantially impaired as a result of mental
diseage or defect or intoxication which was
insufficient to establish & defense to the
crime but which substantially affected his
j udgment *

(9) Other (explain): () ()

{c) Relate any significant facts about the mitigating circum-~

stances that influence the punishment.

{(d) If tried with a jury, was the jury instructed to consider

the circumstances indicated in 10(b) as mitigating circum-

Y

12. If the sentence was death, does the evidence shog tiat the

stances? Yes () No ()

defendant killed, attempted to kill, or intended that = killing take

place or that lethal force be employed? Yes () No { ) N/a

4

13. Was there evidence that at the time of the offerze the defendant
was under the influence of narcotics, dangerous drugs or alcohol whick
actually contributed to the cffense? Yes () ¥o &)

If ves, explain:




14,

General comments of the trial judge concerning the appropriate-

ness 0f the gentence imposed in thie case (may include consideration

of sentences imposed in‘anyksimilar cases the judge has tried):

The Court accepts the jury's verdict of guilty and thinks it was

justified under the circumstances of the case.

3.
5.
6.

8.
9.

B. DATA CONCERNING DEFENDANT

1, Name prantzreh Ba]%? David - 2. Birth Date 12~
last irst middle mo./day?year

Sex M 4., Marital Status:

Race W

Children: Number 2

.

Ages 4 & 3

Other Dependents: None

Parents: Father -- living?

Mother -- living? Yes (x)

Never Married

Merried

-Divorced X

Spouse Dec'd

Ho ()

Yo { )

Education: Highest Grade or Level Completed: ?

Intelligence Level

Low {IQ below 70) -

¥

Medium (IQ 70 to 100) X

High (IQ above 100)

Not Known

10 a. Was a psychiatric or psychological evaluatiorn pericrrmed?

Yes &) No { )

b. If yes, summarize pertinent psychiatric or pesychological

information and/or diagnoses revealeé by eguch evaluation,

Mr, Frantzreb was

not be supported.




11. Brief impression of trial judge as to conduct of defendant at

trial and sentencing: The defendant conducted himself in an

appropriate manne:xéi the trial and at the time of the sentence

rd
being imposed.

12. Prior Work Record of Defendant:

Type of Job Pay Dates Held Feason for Termination
a._ Anmy l400/mo. 1924-31982 resignation
b. Tenn. D.0.C. unknown _1982-1986 __ terminated
e.__construction unknown 1985-1988 arregt
a. - . .

€.

13. Defendant's Military History:

101st Airborne Division - Fort Campbell, KY¥Y (8 yYearg)

Stationed in Korea - decorated military service and hopnorable

.'dischargé.

l4a. Does the defendant have a record of prior conviction-?
Yes { ) No (¥)
b. 1f yes, list the offenses, the dates of the offe:ﬁps and the
sentenceg imposed: ;-f

Offenze Date Sentence

6.

15, Was the defendant & resident of the community where the hornicice

occurred? Yes (¥ Mo () - for only 6 months,




A
A

16. HNoteworthy physical or mental characterietics or disablilities
of defendant:

None 4

17. Other significant data about the defendant:

None

. DATA CONCERNING VICTIM
1. Describe the relationship between the defendant and the victim
(e.g., family member, employer, friend, etc.):

Victim and defendant had known each other for gpproximately 6 weeks ..
and had cohabited a duplex for about 3-4- weeke.

2. Wags the victim a resident of the community where the homicide

occurred? Yes (¥ No {}

3., What was the victim's age? _29 %z;

4a. What wae the victim's race? W

b. Was the victim the same race as defendant? Yes (X} No ()

Sa. What was the victim's sex? F

b. Was the victim the came sex as defendant? Yes () No &)

6. Was the victim helé hostage during the crime?
Yes ~- Less than &n hour
X _Yes -~ More thar an hour
No
- If yes, give details: Victim was severly beaten and was unable

to leave.
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7a. Describe the physical harm and/or injuries inflicted on the victim:
Victim was beaten for 6 hours. Sustained 7 broken ribs, a broken
backbone and sté;num. Victim died as a result of her injuries,

subsequently her feet, hands, and head were removed.

b. Wag the victim tortured?: Yes {(X) NWo ()

¢. If yes, state the nature of the torture: A hot iron was placed

to her breasts; dish scap was put in her mouth.

§. What was the victim's reputation in the community where he or she

lived? Good () Bad {x) Unknown ( )

D. REPRESENTATION OF DEFENDANT

1. How many attorneys represented defendant? One

{If more than one counsel served, answer the following gquesticons as to

each counsel and attach a copy for each to this report.]

2. Name of counsel: Patrick Timothy McNally

3, Date counsel eecured: 2-18-88

4. How was counsel secured: A, Retained by defendant { )
B. Appecinted by court {)
C. Public defender ;7-{x)

5. If counse]l was appointed by court, was it because;
A. Defendant unable to afford counsel? x)

B. Defendant refused to secure counsel? ()
C. Other {explain)

€. How many yeare has counsel practiced law? A, . toc 7 {
E. * to 10 {
C. over 10 [

7. ¥What is the nature of counsel's practice? A. Mostly civii ('
B. General {1
C. Mostly criminal (x}

g. Did counsel serve throughout the trial? Yes (X} No { )




9, If not, explain in detail.

10, Other significant data about defense represzentation.

The Court is of the opinion that the defendant was represented by

highly competent counsel in this case.

E. GENERAL CONSIDERATIONS
1. Was race raised by the defense s an issue in the trial?

Yes { ) No (¥) ‘

Y

2, Did race otherwiee appear as an issue in the trial?

Yes { } No {x)

3. vwhat percentage of the population of your county ie the same race

as the defendant? a. Under 10%
b. 10 to 25%
c. 25 to 50%
d. 50 to 75%
e, 75 to 90%
f. Over 90%

o, —
B

4., Were members of defendant's race represented on the jury?

Yes (X} No { }

How many of defendant's race were jurors? 10 ?

Sa, If not, was there eny evidence they were systematically excluded

from the jury? Yes ()} HNo (X

b. If ves, what was that evidence?

6. Was there exteneive publicity in the cormunity concerning this

cage? Yes (¥ No { }

7. Was the Jjury instructed to disregard such publicity?

Yes (¥ No ()

E. Was tte jury instrucied to aveid any influence of passion,

prejudice, or any other arbitrary factor when imposing sentence?

Yes (% No ()




B L M ¥ i .f,?.{ﬂ;g‘_‘i

9. Was there any evidence that the jury was influenced by passion,
prejudice, or any other arbitrary factor when imposing sentence?

Yes () No (X) /

I

10. If answer is yes, what was that evidence?

lla. Was a change of venue requested? Yes ( } Ro (x)

b. If ves, was it granted? Yes ()} No ()

Reasons for change if granted:

K

F. CHRONOLOGY OF CASE

Elapsed Days

1. Date cof offense 1-12-87/1-13-87
2., Date of arrect 3-28~-87
3. Date trial began 9-12-88

4. Date sentence imposed 9-14-88

5. Date post-trial motions ruled on_J]1-21-88
6. Date trial judge'’s report completed;l;z;nga ;?

*7, Date received by Supreme Court

*B. Deate sentence review conpleted

%9, Total eclapsed days
10. Other )

*To be completed by Supreme Court,

-11-




This report wee submitted to the defendant's counsel and te the ettorney
for the stete for such commente as either desired to make concerning its

factual accuracy.

/// D.A. Defense Counsel
1., His comments are attached {) {)
2. He stated he had no comments { ) (]
3. He has not responded (X {x)

”

I hereby certify that I have completed this report to the best of my
ability and that the information herein ie accurate and complete.

W2\ &K A Qe 0 SaNS
Date q‘iqe . Criminal S

Court of Bavidson :

County
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REPORT OF TRIAL JUDGE: CAPITAL CASES®

IN THE Fifth Circuit (ourr OF Davidson

STATE OF TENNESSEE

Case No. 85-W-584

v,
Sentence of Death [ )

WILLIE TOM ENSLEY er
(_defenaanti , Life Imprisonment (y) .

A. DATA CONCERNING DEFENDANT

1. Name  ENSLEY, WILLIE DOM 2. Birth Date 9-1-5%
1ast . first middle . wo.7day/yr.

3. Sex: M (¥ - 4, Marital Status: Never Married ( ); Married ( );
F () . Divorced (X); Spouse Deceased ( )

5. Children: Number of Children THREE
Ages of Children: % 2, 3,DE 6, 7, 8,9, 10, 11, 12, 15, 14, 15, 16,
NTR
17, 18, Over 18 (Circle age of each child)

6. Father Living: Yes (x) Ko () 7. Mother Living: Yes'(x) No ( )

B. lEducati..on: Highest Grade Completed: {Circle One)
1,2, 3,4,5,6,7,8,9, 10, n1,dA 13, 14, 15, 16, 17, 1B, 19

¥

.o

2. Intelligence Level: (UNKNOWN) Low (IQ beiow 70) -~ ()
(if known) " Medium {IQ 70 to 100) ( ).
High (IQ sbove 100) {)

10. Was & psychistric’or psychologicel eveluation performed? Yes { ) Mo (x)

11. If examined, were character or behavior disorders found? Yes () No-( )

If yes, please explsin

"A separate report must be submitted for esch defendant convigted under T.C.A. ‘
39-2402 as amended by Ch. 51, Public Acts of 1977, jrrespective of punishment.




13.

15.

16.

‘What other pertinent psychiatric [and psf;hologica]) information was found?

N )

Prior Work Record of Defendant: -

Type Job Pay Dates Held Reason for Termination
TNT CONTRACTORS $5.00/HR 3/85 - 6/5/85% Arrested for this offenss

NASHVILLE HUMANE SCCIETY $3.50/HR. 2/85-3/85 Unknown ‘
SADLER & SON CORTRACT $10.33/HR. 6/84-1/1?35-Due to accident and this

BAULER * ‘ offense
S ‘ : Left to work with Sadler
HA 0. 5. . 10/83-6/84 & Son _
EASON MACHINE $3.50/HR. 8/8_3‘-10/83 Co. went Bankrupt
' LITTLE HAWK TRUCKING {UNKNOWN) 1962 : ‘Moved to Tennessee -

List any noteworthy physicsl characteristics of the defendant.

Defendant's Militery History: Defendant entered the U.S, Marines in 1977.
Records from the District Attorney's Office indicate tha e delendant

‘"went AWOL-on 9/19/79, 8/12/806, 5/6/81, and 5/22/81. Additionally, charges

were filed against him Tor failing Lo Treport to Camp Pe 4/23/82
On 9/17/84 the defendant requested a discharge from the marines in . lieu

relensed on t.he same date with ot.her t.han an honorable discharge.
Other Significant Dsta about the Defendant; )

*2.

( .

-

~ .

B. DATA CONCERNING TRIAL
Nas the guilt determined with or without jury? WNith (x) Without ()
How did defendsnt plead? Guilty () Not Guilty (x) .

Did the defendant waive jury determination of punishment? " Yes ( ) No ()
’ R/A

¥hat sentence was imposed? Death () Life Impriscnment (x)

Was life imprisonment 'imposed as a result of & "hung }ury“? Yes () No (¥

-

Other Significant Deta abouf. the Trial
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KWere there any co-defendants in the trial? Yes (-) ~ No ()

¥hat conviction and sentence.if any were imposed on co-defendants?

Any comments concerning co-defendsants:

C. OFFENSE-RELATED DATA

Were other separate (not lesser included) offenses tried in the same trial?

Yes(x) Mo () If yes, list offenses: AGGRAVATED RAPE

1

1f other separate offenses were tried and resulted in punishment, list pumishment:

Aggravated Rape, twenty-seven and one~half {(27%) years to run

consecutive to Count One, Murder in the first degree.

-

. 'Statutory aggravating circumstances found: Yes {.) .No {) N/A

¥hich of the following statutory aggravating circumstances wexe instructed,'

and which were found? R/A ) s 7.

bl
£l

Instructed Fo!.md

(3) The murder was committed against a person {) ) {)
less than twelve years of age and the de-
fendant was eighteen years of age, or older.

- (b) The defendant was previcusly convicted of (3 ()

one or more felonies, other than the present
cherge, which ihvolve the use or threat of
violence to the person. - .

{c) The defendant knowingly created a great risk () {)
of depth to two or more persons, other than
the victim murdered, during his act of murder._

{d) The defenda.nt cosmitted the murder for remm‘- 03 (J
eration or the promise of remuneration, or
employed another to commnit the murder for
remuneration or the prmaise of reuuneration.

(e) The murder was especislly heinous, atrocious, () )
or cruel in that it involved torture or de- - -
pravity of mind. . - :

(£f) The murder was committed for the purpose ) {)
of avoiding, interfering with, or preventing .
2 lawful sarrest or pmsecution of the defen-
dant or snother.




(h)

(1)

(3

. &)

The murder was committed while the defen- () - ()
dant was enpaged in committing, or was : :
an accomplice in the commission of, or

. was attempting to commit, or was fleeing

after committing or attempting to commit,
any first degree murder, arson, rape,
robbery, burglary, larceny, kidnmapping,
aircraft piracy, or unlawful throwing,
placing or discharging of a destructive
device or bomb, : .

The murder was committed by the defendant () {}
while he was in lewful custody or in a :
Place of lawful confinement or during

his escape from lawful custedy or from

& Place of lawful confinement.

The murder was comnjtted against any peace { ) )
officer, corrections official, corrections . .
exmployee or fireman, who was engaged in

the perforpance of his duties, and the

defendant knew or reasonably should have

" known thet such victim was peace officer,

corrections official, corrections employee
or firemsn, engaged in the performance of
his duties.

The murder was committed sgainst any {) . €l
Present or former, judge, district at-

torney general or state attorney general,

assistent district sttorney general or

assistant. state sttorney general due

to or because of the exercise of his

official duty or status and the defen-

dant knew that the victim occupies or

occupied said office. ) -

The mpurder was comuitted against a () )
national, state, or local popularly

elected officisl, due to or because of

the official's lawful duties or status, ’ .
and the defendant kmew that the victim
was such an official,

Relate my‘sigrﬂficnnt aspects of the aggravating circ tances thet

ihfluance th-e punishment : L - .

(T.C.A. 39-2404, as amended by Ch. 51(2), Public Acts of 1877)

5. Were mitigating circumstances in evidence? Yes () No () lfl/A

6. Which mitigating circumstances were in evidence? /A

(2)

(v)

(e)

G

‘ Yes No
The defendant has no sighificant history of prior () )
criminal activity; . N . ’
The nurder was committed while the'def_enda.nt was ) ()
under the influence of extreme mental or emotional :
disturbance; ) :
The victinm was a participant in the defendant's con- () ()
duct or consented to the act; ) .
The murder was committed under cjircumstances which @) )

the defendant reasonably believed to provide a moral
justification for his conduct;




10.

11.

12.

13.

(¢) The defendant was an acéomplice in the purder com- () )
mitted by snother person and the defendant's partici-~
pation was relstively miner; - ' . .

{(f) The defendant acted under extreme duress or under . {) - )
the substantial domination of another person; - :

(g) The youth or advanced age of the defendant at the () )
time of the crime; .

(h} The capecity of the defendant to appreciate the () (>
wrongfulness of his conduct or to conform his con- :
duct to the requirements of the law was substantially
impaired as a result of mental disease or defect or
intoxication which was insufficient to estabiish a
defense to the crime but which substantially affected
his judgment.

(i) Other ' & I

Relate any significant facts about the mitigating circumstances ‘I:hlt' in-

fluence the punishment impositien,

If tried with & jury, was the jury instructed to consider the circumstences

indicated in _6._ 25 mitigating circumstances? Yes () "No (')} N/A

Does the defendant have any physicel or mental conditions Which are

significant? Yes () No (X} _ _r # 7 .

Did you as "thirtgenth juror" find thst the defendant was guilty beyond

& reasonable doubt? Yes (X)) No ()
Was the victin related by blood or marriage to the defendant? Yes () No (x)

If answer is yes, what was the relationship?

Was the victim an employer or employee of defendant? No &)
Employer { )}
"Employee ( )

. . - No ( ) .
Casual Acquaintance ( ) .
: - Friend (X) .

Was the victim acquainted with the defendant?




18.

19.

20,

21.

22,

23,

24,

Was

wWas

¥as

Was

Was

the

the

the
the

the

the

the

If yes,
chest by & knzfe.

.

"What was the i§e of the victim? 28 -

Does the defendant has a record of prior convictions? Y.es -tx)

If answer if yes, 1ist the offenses, the dites of the offenses and the

sentences imposed:

Gell; Del. }\mphetamine

',;f 2 weapim was used in commission of the crime, was it:

Offense

Was there evidence the defendant was under the influence of narcotics or

dangerous drugs which sctuslly contributed to the offense? Yes { ) No (X)

Resident {X)
Transient { )

victim the same race as defendant? Yes (x)
victim the seme sex as the defendant?

victip held hostage during the crime? '
) Yes - Less than an hour
Yes - Moye than an hour

victin's reputation in the commmity:

11
R

T N

victim physically hermed or tortured?

state extent of harm or torture- multiple stab wounds, two to

Motor vehicle
Blunt instrument
Sherp instrument

e

[ S

Late of Offense Sentence imposed

(11/1219 Jacksonvzlle, N.C.} $50.00 Fine &
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-
- .
3

25. Was there evidence the defendant was under the ‘inﬂuence of alcohel

which actually contributed -to the offense? Yes () No (x)

- 26. Was the defendant a local resident or transient in the community? .

Resident () " Transient ()

27. Other significant data about the offense;

b. REPRESENTATION OF DEFENDANT™

1. Date counsel secured: Novexﬁber, 19, 1984

2; How was counsel secured? A. Retained by defendant (Q
B. Appointed by court ()
C. Public defender ()

3. If counsel was appointed by court, was it because:

w... 8. Defendant unable to ‘afford cmmsei‘!
E. Defendant refused to secure counsel?
C. Other (explain)

Vo Vo Yo
o A

4. How many years has counsel practiced law? A. 0-te 5 ().
B. 5 to 10 )
C. over 10 (x)

5. What is the nature of counsel's practice? A. Mostly eivil/. ()
o B, General Y ; ()
"C. Mostly criminal (y)

.

6. Did the same counsel serve throughout the trisl? Yes (x) No ()

7. .If not, explain in deteil.

" 8. Other significant data about defense Tepresentation.

E. GENERAL QONSIDERATIONS
1. Wes race reised by the defense ms an issue in the trial? Yes () . No &)

: *(If more than one counsel served, answer the above questions s to each counsel
g and attach to this report.) . : .




8- - - T eEERT U oonEY

o 2. Did race otherwise appeai' &s an issue in the trial? Yes () No {K)

3. What percentage of the population of your county is the same .race zs the

d_efendant? .
. a. Under J0%.....ccvvvevuenea( )
b, 10 t0o 25%.cc.inviinnnncanea( )
C. 25 to B0%¥....cvvrvecennesr.)
d. 501075%,..--..-.1....,--.{

e, 75 to 90%...iirinvacrnanne
£, Over B0K......0cv0vuvneaeaf)
4. Were menbers of defendant's race represented on the jury? Yes (% No ()

How many of defendant's race were jurors? 1, 2, 3, 4, 5, 6, 7, 8, 9@ 11, 12

5. If not, was t}!ere any evidence t_l'mey u'e_re systematically excluded from the

" jury? Yes () Mo (X '
ﬁ. ¥as there extensive publicity in the i:omzmity concerning this case?

Yes (X Bo ()

7. Was the jury instructed to disregard such publicity? Yes (x) No ()

8. Was the jury instructed to avoid sny influence of passion, prejudice,

" or any other arbitrary factor when imposing sentence? Yes (X) No () “

-9, . Was there any evidence that the jury was influenced by passion, prejudice,

or any other srbitrary fsactor when imposing sentence? Yes () No (%)

10. If answer 1s yes, vhat was thst evidence? g

;

11. General comments of the Trial Judge concerning the appropriatemess of the

sentence imposed in this case:

F. CHRONOLOGY OF CASE

- Elupsed Days
1. Date of offense- 11-17-84 )
2. Date of arrest 11-23-84 . _6 days.
3. Dste trial beg;n 1-13-86 . " | _1yr 57 aays
4. Date sentence imposed 2-7-86 . 1 yr.81 days

5. Date post-trial motions ruled on " 2~28-86 1 yr 102 days .




Date trisl judge's report-completed “4-16-86

7. “Date received by Supreme Court

8. “Date sentence review completed

8. *Total elapsed days

10, Other

1 yr 147 ﬁayg_

*To be completed by Supreme Court.

D.A,

. : 7.
'.l'his report was submitted to the defenda.nt ts counsel and to the f terney for the
state for such comments as either desired to make concerning its factusl accuracy,

Defense Counsel

1. His comments sre atteched T J
- 2, He stated he had no comments(y)
3. He has not responded = ()

{
(
(

)]
2
g

1 hereby certify that 1 have compieted this report ‘to the best of my ability

and that the information herein is eccurate and complete.

Comewnif Judg;,__lh!"QL‘_—"lh I _Court -

——

County' ,’I
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REPORT OF TRIAL JUDGE: CAPITAL CASES”

IN THE FIFTH CIRCUIT (COURT OF DAVIDSON COUNTY

STATE OF TENNESSEE

Case No. 84-5-1181

v,
Sentence of Death { )

LARRY WAYNE SHEFFIELD oT

3.

10,

11.

{defendant) _ Life ImpMiH

" DEC 19 1985

A, DATA CONCERNING DEFENDANT RAMSEY LEATHERS, CLERK

Neme Larry Wayne Sheffield 2. Birth Date 9-2%-64

last ) first middle : no./day/yr.
Sex: M (X) 4, HMarital Status: Never Married (X); Married ( J;
F () : Divorced ( ); Spouse Deceased ( }

Children: Number of Children_Nope

Ages of Children: 1,2, 3, 4, 5,6, 7, 8, 9, 1D, 11, 12, 13, 14, 15, 16,

17, 18, Over 18 (Circle age of each child)

~ Father Living: Yes () Ko () ' 7. Mother Living: Yes - (x) Fo ()

Education: Highest Grade [cmpleted: (Circle One}
1,2,3,4,5,6, 17, a,@ 10, 11, 12, 13, 14, 15, 16, 17, 18, 19
Intelligence Level: Low (IQ beiow 70) (3

{if known) Medium (IQ 70 to_100) [x).
. High (IQ above 100) ()

Wes a psychiatric or psychological evaluation performed? Yes ( ) No )

If examined, were character or behavicr disorders found? Yes { ) No ()

If yes, please explain N/A

“A separate report must be submitted for each defendant convicted under T.C.A.

39-2402 as amended by Ch. 51, Public Acts of 1977, irrespective of punishment.



T12.

13.

15,

16.

What other pertinent psychiatric (and psfchological) information was found?

N/A

Prior wWork Record of Defendant: .

Type Job Pay Dates Held Reason for Termination

SEARS MINIMUM WAGE 1983 (2 MONTHS) __UNENOWN _ _ _

List any noteworthy physical characteristics of the defendant,

Tatoo on right wrist stating wayne
Defendant’s Military History: Rone

Other Significani Data about the'Defenda.nt:

-

B. t;ATA CONCERNING TRIAL
Was the guilt'determined with or withour jury? With (¥ HWithout ( )
How did defendant plead? Guilty ( ) Not Guilty (&)
Pid the de;'endant waive jury determinaltion of punishment? Yes [ ) N;:v ( )N)A
What sentence was imposed? Death ( ) ‘ Life Imprisonment (y)
. .

Was life imprisonmen: 'imposed as 2 result of a "hung }ury"? Yes () No {x)

Cther Significant Data about the Trial Guilty Count 2, Armed Robbery,

50yrs, consecutive with life sentence, Count 1

The Sta Ly,




Were there any co-defendants in the trial? Yes B} Ne ()

What conviction and sentence if any were imposed on co-defendants?  Guilty

Accessory after thé fact; 3 yrs and $1,000 fine.

Any comments concerning co-defendants:

C. OFFENSE-RELATED DATA

¥ere other separate (not lesser included) offenses tried in the same trial?

YesX}) No () If yes, list offenses: Armed Robbery, Conspiracy

1f other separate offenses weré‘tried ané resulted in punishment, list punishment:

Armed Robbery - 50 yrs. consecutive to life sentence.

' Statutory aggravating circumstances found: Yes () No () N/A

Which of the following statutory aggravating circumstances were instructed,
and which were found? N/p- '

Instructed Found

(2) The murder wes committed against a person {2 ) (2
less than twelve years of age and the de-
fendant was eighteen years of age, or older.

(b) The defendant was previously convicted of ] ()
one or more felonies, other than the present
charge, which ihvolve the use or threat of
violence to the person. :

(c) The defendant knowingly created a great Tisk () ()
of death to two or more persons, other than
the victin murdered, during his zct of murder.

(d) The defendant committed the murder for remun- ()} ()
eration or the promise of remmeration, or
employed another to commit the murder for
remuneration or the promise of remuneration.

(e} The murder was especially heinous, atrocious, () o)
or cruel in that it involved torture or de- .
pravity of mind. - - :

(f) The murder was committed for the purpose () (3
of avoiding, interfering with, or preventing
a lawful arrest or prosecution of the defen-
dant or snother.
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(g) The murder wzs committed while the defen- ()

dant was engaged in committing, or was
an accomplice in the commission of, or

. was gttempting to commit, or was fleeing
after committing or attempting to commit,
any first degree murder, arson, rape,
robbeéry, burglary, larceny, kidnapping,
gircraft piracy, or unlawful throwing,
placing or discharging of a destructive
device or bomb. «

(h) The murder was committed by the defendant {)
while he was in lawful custody or in a
place of lawful confinement or during
his escape from lawful custody or from
a place of lawful confinement,

(i) The murder was committed agsinst any peace ()
officer, corrections official, corrections
employee or fireman, who was engaged in
the performance of his duties, and the
defendant knew or reasonably should have

" known that such victim was peace officer,
corrections official, corrections employee
or fireman, engaged in the performance of
his duties,

(3) The murder was committed against any ()
present or former, judge, distriect at-~
torney general or state attorney general,
assistant district attorney general or
assistant .state sttorney general due
to or because of the exercise of his
officiel duty or status and the defen-
dant knew that the victim occupies or
occupied said off;ce.

(k) The murder wss commltted against a (]
national, state, or local popularly
elected official, due to or because of
the official's lawfnl duties or status,
end the defendant knew thar the victim
was such an official,

)

()

()

)

)

Relate any significant zspects of the aggrevating circumstances that

influence the punishment:

{T.C.A, 39-2404, es amended by Ch, 51(2), Public Acts of 1977)

Were mitigating circumstances in evidence? Yes () No () N/A

Which mitigating circumstances were in evidence? N/A

(a) The defendant has no significant history of prior
criminel activity; .

(b} The murder was committed while the defendant was
under the influence of extreme mental or emotional
disturbance;

{c) The victim was 2 participant in the defendant's con-
duct or consented to the act;

{d) The murder was ¢ommitted under circumstances which
the defendant reasonably believed to provide a moral
justification for his conduct;

Yes

O

()

()

(3

No

()

)

)

()
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12.

13.

(e]

{(
(g)

(h}

(1)

fluence .the punishment imposition,

The defendant was an acéomplice in the murder com~
mitted by another person and the defendant's partici-
pation was relatively minor; :

The defendant acted under extreme duress or under
the substantial domination of anothier person;

The youth or advanced age of the defendant st the
tinme qf the crime;

The capacity of the defendant to sppreciate the
wrongfulness of his conduct or to conform his con-
dutt to the requirements of the law was substantially
impaired as a result of mental disease or defect or
intoxication which was insufficient to establish a
defense to the crime but which substantislly affected
his judgment.

)

)

()

()

¢

Relate any significant facts about the mitigating circumstances that in-

indicated in 6. a5 mitigeting circumstances? Yes ()

Does the defendant have any physical or mental conditions which are

significant?

a reasonable doubt? Yes (X)
Was the victim related by blood or marriage to the defendent? Yes
If answer is yes, what was the relationship?

Was the victim an employer or employee of defendant?

Was the victim acquainted with the. defendant?

If tried with 8 jury, was the jury instructed to consider the circumstences

Did you a5 "thirteenth juror' find that the defendant was guilty beyond

() R (X

_Employer (
Employee (

Casuzl Acquaintan

No ()
(x)
()
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15,
T 16,

17,

18.

19.

20.

21.

22.

23.

-y

Wzs the victim Jocal resident or transient in the community?  Resident (X
Transient ( )

Was the victim the same race as defendant? Yes (X} No ()
Was the victim the same sex as the defendant? Yes (X)) No ( )

Was the victim held hostage during the crime? No {x)
Yes - Less than an hour ()
Yes - More than an hour ( )

Was the victim's reputation in the community: Good (x)
Bad { )
Unknown { )

Was the victim physically harmed or tortured? Yes x) No ()

1f yes, state extent of harm or torture: Manual strangulation, multiple

stab wounds, and neck incision.

What was theage of the victim? - 51 ¥Yrs. old

1f a weapon was used in commission of the crime, was it:

Poison

Motor vehicle
Blunt instrument
Sharp instrument
Fireamm

Other

(Knife)

uut;uuu !

Does the defendant has a record of prior convictions? Yes (X} No ()

If answer if yes, list the offenses, the dates of the offenses and the

sentences imposed:

Offense . . Date of Offense Sentence Imposed
Grand Larceny | 2/83 25 days 1€ months prob.7-1-83
Poss. Cont. Sub. . 6/83 30 days (8} 6-13-83

Rec. Stolen Prop. under $200.00 9/83 2 Yrs. 11-4-83

Parole Viclation 6/11/84

Was there evidence the defendant was under the influence of narcotics or

dangerous drugs which actually contributed to the offense? Yes ) No ()

Sent. Expired 9-28-85 .
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25, Was there evidence the defendant was under the influence of alcohol

0

which actually contributed to the offense? Yes {) No (y)

26. Was the defendant a local resident or transient in the community? .

Resident {x) Transient_()

27. Other significant data about the offense:

D. REPRESENTATION OF DEFENDANT"

1. Date counsel secured: August 31, 1984

2. How was counsel secured? A. Retained by defendant ( )
E. Appointed by court ()

C. Public defender

69)

3. If counsel was appointed by court, was it becsuse:

A. Defendant unable to afford counsel?

B. Defendant refused to secure counsel?

C. Other (explain)

4. Hov many years has counsel practiced law? A.
B.
c.

5. What is the nature of counsel's Practice? A.
B.
“C.

(%
()
]
t.to 5 ()
5 tol0 {x)
over 10 ()

Mostly civil ()
General ()
Mostly criminal (x)

~

6. Did the seme counsel serve throughout the trizl? Yes {(x) No ()

7. If not, explain in detail.

8. Other sipnificant data zbout defense representation,

E. GENERAL CONSIDERATIONS

1. Was race raised by the defense 'as an issue in the trial? Yes () . No (yx}

*(1f more than one counsel served, answer the above questions as to each counsel

and attach to this report.)
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11.

Did tace otherwise appear as an issuve in the trizl? Yes (X No ()}
Procedure employed to select the foreperson of the grand jury,

resulting in the systematic exclusion of blacks.

¥hat percentage of the population of your county is the same race as the

defendant?

2. Under 10%....00000cnuvve.of
b. 10 to 25%....000vune.. wennl
€. 25 to 50%......ciuviunnnna(
d, S0 to 75%....00vc0cereerenal
€. 75 to OD%....iiiiannennnns {
f. Over B0%.....00cinvvinenasl

Were members of defendant's race represented on the jury? Yes {x) No ()

How many of defendant's race were jurors? 1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12

If not, was tl'_nere any evidence they w-grc systematically exclnded from the

jury? Yes () No () ‘

Was there extensive publicity in the community concerning this case?

Yes (%) No ()

Was the jury instructed to disregard such publicity? Yes (x) No ()

Was the jury instructed to avoid any influence of passion, prejudice,

" OoT any other arbitrary factor when imposing sentence? Yes (X) No { )

Was there any evidence that the jury wes influenced by passion, prejudice,

or any other srbitrary factor when imposing sentence? Yes { } No {X)

If answer is yes, what was that evidence?

General comments of the Trial Judge concerning the appropriateness of the

sentence imposed in this case:

F. CHRONOLOGY OF CASE

Elapsed Days
Date of offense 5-30-84 7 . ' -0
Date of arrest 6-6-84 -6
Date trial beg;n 9-9-85 ‘ . 4:')8
Date sentence imposed  10-g-85 488
552

Date post-trial motions ruled on 12-13-B5




6. Date trial judge's report‘completed 12-16-8B5 555

7. “Date received by Supreme Court

§. “Date sentence review completed

9. "Total elapsed days

10, Other

"To be completed by Supreme Court,

This Tepert was submitted to the defendant's counse! and to the attorney for the
state for such comments a&s either desired to make concerning its factual accuracy. Me

D.A.” Defense Counsel
1. His comments are attached TJ )
2. He stated he had no comments{ ) '
‘ 3. He has not responded (> ()
#*Counsel for both sides responded orally and their comments are 1ncorporated

herein.

]I hereby certify that I have comp]eted this report to the best of my ablllty
and that the information herein is accurate and complete.

 _beef6, (99
Dat ’

Judge, ?-.’,G?\ @oun
of_ﬂ%-. . County






