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CAPITAL CASE
QUESTIONS PRESENTED FOR REVIEW
[

. Whether claims for habeas corpus relief that are subject to the restrictions againgt

‘exoeptional circumstances sufficient 1o wartant an exreise of this Coun's power to grant

sixraordiriary habeas corpus reiief.
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OPINIONS BELOW
On Sepiember 13, 2004, the Upited States Coun of Appeals for e Sixch Creawr

habuas corpus petition or one claim

- reversed the disurict conat's grant af petitioner’s

mi atherwise affirmed the distect court’s judgment denying rclief in all other vespects
5 iaised. Abdur Rakonan v. Bali, 220 F-3d 696 (69 Cir. 2000), cere. dewied, 122 5.Cr. 386
L42001). On February 11 2002, the Sixch Circuit denied, it alia, peritiuner's

application tor leave to file a second habeas corpus petition.

A STATEMENT OF JURISDICTION
This Court has jurisdicion o entertain 2 petition far an original writ of habeas

gorpus under 28 U.5.0. 68 224! and 22343

RELEVANT STATUTORY P"ROYISIONS

2B U.N.C. § 2254{b}) provides:

(b3(1) An applicaven for a writ of haheas cotpus on hehalf of a person in custody
. pursuant to the judgment of a Swace court shafl not be granted unless it appears

:r' e . thar--

b [A) the applicanl has exhausied the remedies svailibie in the couns of the
T State. or

- (BH1) there i3 an absence of avatlable Slare CoITeciive process; of

b (i) cironmstances exist that render such process ineffective 1o protect the righns

af the applicant.

28 L 5.0 § 2244{b} provides:

(B} 1) A claim presented in 2 sacond or successive habeas corpus application




urider section 2254 that was preseneed in 2 prioe apphication shall be dismissed.
(2) A clalmn pregenced in a second or successive habeas carpus applicaticn
under sectior 2254 that was not presented in a prior application shall be
AR dismiissed unless— -
(A} the applicant shows that the claim relics on & new rule of canscitutional
~ law, made recroactive 10 cases or cullaceral review by the Supreme Court, that
-was previowsly unavailable; or
~ . {BY(i} the factual predicate for the claim could not have been discovered
e previously through the exercise of due diligence: and
e {fi} the facts underlying the claim, if proven and viewed in light of the evidence
as 2 whale, would be sufficlent to caablish by clear and corwincing svidence
it but [ constitutional e, no reasonable Fast-findsr would have found the
applicant guitty of the underlying offense.

STATEMENT OF THE CASE

In 1987, petitloner, then knowr as James Lee Jones, was convicted of frst degree

pINER

%ﬂ Il—-tpgmd.;t'. assauls with intent v comumit Frst dagree murder with bodily injury, and armed

‘rpbbery. Afer the sentencing phase of pecitioner’s Ldal, the uy sentenced petitioner
% 230 death, finding three aggravating circumstances: 1) the defendent was previously
i ;

s _ﬁnﬁﬁaﬁ'cf ane or more felonies whose statutory elernents involved the use of vickence

}i.'-:_x
¢ Om i

=]

; e ;u the person; 2} the mutder was especially heinous, atrocious or cruel in that It

" involved bortute of depravity of mind; and 3} the murder was committed while the
defendant was engaged in commiteing, ¢ was an aceomplice in the comumission of, or

was attempling to cammit, or was fleeing after COMMILING of templing to commit,



. Petitioner filed a petition far federal habeas enrpus review in 1996, challenging

tm.h his convictions and the sentences, The district court pranted the writ and vecated

:@gﬂﬂune't's deach sentence on petitioner's claim of ineffective essistance of counsel at

T _"Dn October 9, 2001, thiv Court denied cettioran review of the Shoh Circuit's
judgment. Abdur Rakman ». Befl, 122 5.Cr, 386 {2001}, On Ocieber 16, 2001,

' ﬁ!til.iui_‘n:r filed in the Sixth Circult a Morion Lo Withhold the Mandate and Grant

" The trial coun sentenced pelitioner to two cansecutive hfe: terms for the two
remaining comictions.
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.;@ﬂﬂﬁg in Bane or Remand for Further Proceedings. On November 2, 2001,
j_;_*.[é_;.ﬂtinner ﬁi:_r:l in the district coun 2 Fed. R, Civ, P. 80(b} motinon for relief from the

gaurt’s 1998 habeas corpus judgment, On November 5, 200, petitioner fled in this

: ﬂmrt a petition for 2 rehearing of the denial of certiorar.

o On November 27, 2001, the distric court, concluding that petitinner’s Rule

,ﬁﬂ{b} motion consticuted  second or successive petition subject to 28 US.C. §

' 2244{1:}, vrans$erred the matter to the Sixth Clralit pursuant w 28US.C. 51631, The
discrict -::;urt also denled a certificate of appeaiabilicy. On November 30, 2001,
peuitioner fled a rotlce of appeal from the district count’s actien on the Rule &{b}
:'f_motian On December 3, EDL'II, this Caun denied the petition for rehearing.
W;@wmﬂmu v, Bell, 122 5.Ct. 661.

| n Dl::cmbcr 6, 2001, petitioner filed in the Shah Circuit & motion requesting

1) a certificate of appealability from the district court’s actien on his Rule 60(b)

mp:idn: 2} en bane consideration of his appeal therefrom; and 1) consolidation with the
gp:uigusiy fited motion te withhold the mandate and 1o rehear o remand, [n the

mnumc on January 13, 2002, the Tennesser Supreme Courr set a date of Apeil 10,

20&2 far execution of petliioner's sentence.
On January 18, 2002, 2 panel of the Sixth Cireuit denied the application for a

- eftificate of appralability. In that order, the court construed petitionar’s Rule 60(b}

. muu‘bn a5 a sccond habeas corpus perition, subject to 2B VS § 2244(h). On



"g_'_gruaq- 11, 2002, the court denied 2l of petitionar's pending motions, including his

pplication for leave to file a second habess corpus petition and his mation for



ARGUMENT

1.\ THE PETITIGN FOR AN ORIGINAL WRIT OF HABEAS CORPUS FAILS
1:0 STATE CLAIMS FOR RELIEF.

- l'-':tin'nnfr hias flcd & petition with this Court seekiny the issuance af an criginal
ﬁﬁi_ﬁfhaheas corpus. Such a petition must comply with the requirements of 28 U S.C.
§5224) and 2242, U S. Sup. Ct. R. 20.4(a). Sec Fefker v. Twrpin, 518 U.S. 631, 664
:-jg:l.ifgsrﬁ}. Under 28 U.5.C. § 2241(c)(3), the writ of habeas ¢arpus shall not extend to
:__.prlspn:r unless ne is in custody in violation of the Constitution ar laws of the United
. ._51:_@:5. While the petition alludes generally 1o several constitutional claims on which
petitioner secks telief from this Cour, his petition 1 devnid of any particalar recitation
ufwhn nature of such clalms. By failing o set forth his grounds for relief, petitioner has
2 .,;_;_;.fln.iled m. show the exceptional ClirCumstances necessary 10 justify the excrcise of this
‘."-'_@nurt's. discretionary powers. See U.S. Sup. Cr. R 20.4{a). Insofar as petitloner's
gcnr.tal references in hds petition are to the several procedurally defauled claims that
“ he filed as part of his first habeas copus petition, such daims ace unexceptional. They

_i-':

“"du nui.materially differ from numergus other claims made by successive habeas

. 1L PETITIONER’S CLAIMS ARE BARRED BY THE PROVISIONS OF 23 US.C.
.-'-:§ 224 '!-I,B}

. While rot identifying specific claims, petitonet concedes that “the claims in

' . qaestion” gre the same clalens he presented in the habeas corpus petition he filed In the




Eﬁégtrjcﬁ'cuun i 1596, He further cancedes that the claims for whuch he seeks relief
;fm-m this Coure are the same claims that were the subject of che Sixth Circuit's dendal
;;ﬁpcﬂf_imer's application to file a second habeas petition.

Under 28 U.5.C. §2244(b)t 1), claims presented in a second or sucoessive habeas
cpIpys ﬁpplircminn that were presented in a prinr application shall be dismissed. While
m.s Court may not be bound by these statutory restrictions, thev *cenainly inform”
rﬂuu C-:iu_n's comsideration of original habeas peritions lke this one. Felker v. Turpin, 518
: H,S 51, 662-6% (1996). The claims petitioner purports 10 present in this saccessive
: f;ﬁt‘.un-. hecause they are the same claims he presented in his fizrst habeas application,
m: r.te.aﬂy barred by the statute’s rerms. Aside from the fact thet petitioner is under
ac.apltal sentence and is approaching an execution date, he presents no exceptional

;. elreumnstances why this Court should bypass the clear eestrictions of the statute as it

. |1 PETITIONER'S CONTENTION THAT HE HAS PROPERLY EXHAUSTED
.S CLAIMS IN STATE COURT IS NOT AN EXCEPTIONAL CTRCUMSTANCE;
(T 15 ALSO WITHOUT MERIT.

" Where, as here, the relief sought fram this Court is from the judgment of 4 suate

© " USC. §2254(5)." US. Sup Ct R 204a). Compart 28 USC. § 2254(H1INA)

Veritioner assers that the claims for which he ceeks relief from (his Court were



fmscmed 1o the Tennesses incemiadiate .app.ellal.'f.‘ court but svere not presented to Lhe
' -:-': T;:nnmer hupreme Court in 4 pettion for discretionary review. See Tenn. R App. P

41, ﬁs-h: did in the Sixth Circuit, petitioner now seeks to rely on the June 28, 2001,
promulgation of Tenn. Sup. Ct. R. 39 as support for his contention that he has
;Jmausﬁ:fd state court remedles, Indeed, this eahaustion argument is the predominant,
if nut s'ulg'. basis on which petitioner asks this Court ta grant extraordinary habeas relief.
t-Bm sur;h relief is zaraly granted, LS. $up. Cr. R. 20.4(a}. and respondent submits that

e tpr.unm:r 5 invocation of a ey state procedural rule, issued eleven years after his

.....
s

"

' _.;udgm:nr. of convictinn became final, fve vears after he filed his habeas corpus pcutmn

#n the diseric court and thaee vears after the district court's judgment thezeon, s not

:" ' t.hE cm:ptiﬁnal circumstance for which this Court reserves its power 1o issue an original
wm of habeas corpus. |

| In any event, petitloner’s exhaustion argument is without merit. As the district

N -sm.m pbserved when t firse passed on petitioner’s claims,” state court exhaustion of

. _constitutional claims includes fairly presenting those claims for consideration by the

ac SLate’s highest court, even where 2 gramt of surh court's review U5 dlscretionary,
v, O'Sillivan v, Boerckel, 526 LS. 838, 847-18 (1999); Stiverburg v. Evires, 993 F.2d 124,
- 126 (6 Cir.1993). Despite the’ availsbility of such roview in the Tennesses

.___Supﬁ_:me Court. pevitjuner falled o seek that coumn's review of the daims he

% Sow AbdurRethmon v. Bell, 999 F Supp. 1073, 1080 (M.D.Tenn. 1998).

&



now presents o this Court.! On June 28, 2001, though, the Tennessee Supreme Court
a3 avnaunced that prisoners need nol seek, discretionary review In that court in ozder to

aust, state tourl remedies for purposes of federal habeas corpus review. Tenn. Sup.

{Mar. 25, 2002).
The onder adding Tennessee Supreme Rule 39 reads as follows:

Jn 1967, the General Assembly created the Tennessee Court of
Criminal Appeals in ctdet to reduce the appellate backlop in criminal

_ cases, In most criminal and post-conviction cases, review of & final onder
of the Court of Criminal Appeals is not a maiter of right, bue of sound
i judicial disermtion. Permissiun to appeal will be granted by this Cour
o . only where sperial and imponant Teasons justify the exercisc of that
"1 discredonary review power. Tenn. R. App. Proc. 11. We recognize that
L0 criminal and postconviction relief litigants have routingly pecitioned this
Sy Court for permisslon to appeal upon the Court of Crimingl Appeals’

';i.,. . denial of relisf i order to exhaust all available stare remedies for puzposes
o of federal habeas corpus litigation. Tn order to darify that denial of relief

by the Court of Criminal Appeals shall cunstitune exhaustion of seate
remediss for federsl habeas comus purposes, we herebry adopt the
following Rule 39, Rules of the Supreme Court, as stated below.

1n all appeals from aiminal convictions o post-canviction
relicf matters from and afier huly 1, 1967, a litigant shall not
be required w petition for & rehearing or to file an
applicaticn for permission to appeal to the Supreme Court
of Tennessee foliowing an adverse decision of the Court of
Criminal Appeals in order 1o be deemed to have exhausted
all available state remedies respecting a claim of error.
Rather, when the dJaim has been presented to the Court of

'} Peritianer didf seek such revicw as 1o other clajms.

3




s ' " Criminal Appeals or the Supreme Court, and relicf has been
S dented, the litiganc shall he deemed w have exhausted all
' svailable statc remedies available For that claim,  On
o gutomatic review of capital cases by the Supreme Count
e pursuant to Tennessce Code Annetated. § 3%-13-206, a
: claim presented to the Court of Criminal Appeals shall be

conddered exhausted even when such claim is not rencwed
_ in the Supreme Court on automatic teview.

[ Duncan v. Walker, 533 U.S. 167, 172, 174 {2001} (construcsion of statuce begins with

]mglmg: of statute with duty to give effect, I possible, 10 every clause and word), Sels

r

k)
i

in
ot
5
H

.; ._:__'13'1_{- mﬁ;in and give effect to legisiative intent without unduly cestricting ot
s;xpandmg intervled scope).

._ . A ::a.’_:n:ful reading of Rule 39 shaws that the operative wor 1s “shall,” 2 word
= dea:ly and. unambiguously signaling ftare conducy, £, “a litlgant rhall not, be required
Iqin verition for a rehearing or to file an application for permission to appeal . . " and
“the litigane shaff be deemed to have exhausted all available suate cemedies . . "
: [trﬁphasis zdded}. The only significance of the Tuly 1, 1967 dawe mentioned is that this
i "_'.."iﬁ the date dat the Coun of Criminal Appeals was creared.

Gimilarly, Rule 39 was nat intended to have retospective application so 28 1o

* ‘absehv a [aillure to raise claims in & previously-filed Rule L1 applicaton w the

in




Fennessee Supreme Court. First, if the Tennessee Supreme Cour intended for the rule

_t_ﬂ.lmv: eetrospactive application, it could have clearly and unambiguously said so. [¢
- wﬂld not. The purpose of Rule 39 is o discourape petitions for discretionary review
ﬁ:r-Tmn. B App. P, 11, "Permission to appeal will be granted. . - only where special

and iomportany reasans justify the cxerclse of that discretinnary review power,” Tenn.

.5, C1 R 39 As such, Rule 39 is not designed to benefit state priscners secking to

LN

Jiugntr. claims that were previonsly proceduraliy defaulied in (ederal court, Rather, the

,h umbﬂmu purpose is an altempt by the Tenneysee Supreme Coun 1o control its docket.

SE

' uﬂh & purpose Is not served by retrospective application of Rule 39. Any docket relief

far the Tennegssee Supreme Court could be prospective unly.

ch;nﬂd, under Tennessee law, a stature does not uf:erate recrospectively unless

-, EEmedy are generally held o be appiicable 0 proceedings after enactmient gven though

;. lhc facts. occurred prior to enactment.” Makgrem ». Weal-Mart Stores, Inc., 950 3 W .2d

:.'.J_ﬁm] so far as the state system is concerned since ar least 1996,
- Both Randolph v. Kemna, 276 F.3d 401 {8" Cir. 2002}, and Swogprs v. Sublett,

196 F.3d 1008 (9% Cir. 1999, the cases on which petitioner relies, are distinguishable.

il



" __:j__q Rﬁm’qﬁyﬁ, the court rejected the staie’s ssertiun that an October 23, 2001, order of

~ rhe Missour Supreme Courp governing discretionary transfers 1o that court conld not

j;_:;:;l;e_.app]iéd 10 the peritioner’s cuse. The ronagt focused on the fact thar the oader itsell
:-__r'.g;::iled. that it was issued “Ti]n order (o srate the existing Law n Missouri . . Jid., 278
F3::1 at 404. In conrast, Tennesser's rule scates unly that the new nule was adopted
“11]:1 ur;dn:r ta clarify that denial of wclief by the Cour of Criminal Appeals shadl

b2
g
i

constitute exhaustion.” {emphasis added). [1 does nol purpor Lo state that this had

, ;peen the existing law in Tenuessee. In Swoupss, while the Ninh Circuit concludert rhat
the Arizona __Sﬁpreme Courl had arnounced that review reed not be sought in chat

court in order (o exhaust state remedies, the state coust had done so aome fifteen yvears

f'ai.-.'a-',. e

E; Fﬁm‘ thezeto — in 1984 — and then again, In mon: precise fashion, in 1989, Swiopes,
(74965, 3d at 1010,

_K _ Bue even 1 the Ternessee Supreme Court meant for Tenn. 5. Ct. R 39 to apply

. tecspectively, that intention is not binding on the federal courts, 1t is the federal

é:-é;'a. I .
i-....CouTts, not the state courts, that must determing whether “available” remedies have

T Nt

b-aen “exhausted” in the state courts brefore the federal courts can hear 2 daim. As such,

£ he Supremacy Clause prevents Rule 39 from being dinective to the federal courts. Ser
Bl

' Mctis v, Vaughn, 128 F. Supp.2d 249, 259 (ED. Pa, 2001)."

*

: ~* Funhermore, Teun. 8. Ct R. 35 raises p sefious weparalion of powers question under the

© Tannesses Constimtion. Al leaislative authonty is vested m the General Assembly. Teonn, Const.
© a1, § 3. The courts are expressiy larbidden by the constitution fem excrcimng any of the powers
... belonging 1o he legisiative department. Tenn, Const. ajt. 11, § 2 Balientine v, Muyor of Pulagki, 83,
S 12 '

PR

LT



LS O'Sultvan v, Bormctel, 526'U.S. aL 842 Manning 0. Alciander, 912 F.2 878, 881 (6ih

C.tr LY90), this Couwrt is now required to treat such review as nor having been available

q,J wrw,_r:tar. the Tennessee system as never having required Tenn. &, App. P. 11 applications

:;; m the Tennessee Supreme Count for discretionary review. See Wenger, 266 F.d 218,
i . :

2!& {"Iw_].!'ule a state may, of course, prospectively change the remedies that are

ygnihbit under state Law, if a remedy was available or unevailable at some time in che

Ll past ir is difficult to see how thar Fact can be retroactively altered™).

h '.Ré'spund:m. submnits thar the only constitutional interpretation of Tenn. S. Ct.

h} E__L_ppiiﬁat_inn he filed in stace coutt resules in his having failed o property exhaust those

i, ‘datms, Such dlaims, therefore, may ot be reviewed by a federal couit, including this
"‘ Cour, as the provisions of this Court's ewn rules reflect. Sea ULS, Sup. Cr. R 20.4(a).

L

dor Tenn. 633 (1385).
N 13



CONCLUSION

- The petition far writ of habeas corpus should be denied.
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