CAPITAL CASE - EXECUTION DATE: 4/10/03 1:00 a.m.
Wa. 61-90%5

FILED

At 1By

4

In e
Supreme Coutrt of che Tnited States

peormREIM
[ T REME, LDURT, 1.5

Im re Abu-ik1i Abdur'Rahman,
Felilcioner.

MOTIOW FOR LEAVE TU FROCKRD IN FORMA DADRERTS

Pecitionar Abu-ali Abdur'Rabmar rsspectZally Tegquents
leave Lo Eils the aktached pacition for an original writ of
Labess corpus without prepaymect of ccats and fa orocesd in
this Cer:rt in Forma Pauperis. Purpuant tao 21 U0.5.0. B B&d,
Fetltlicner wag praviously granted paiper gtetus in the Thiked
Sta-es Court of Appean’s for the 87xtn Clrouit atd Ehe J+:tad
Hrates Dirtrisk Coart [or the Middle Dig=rict of Turnernge,

Fagpectfully submicred,
4

O

Eradlewr MacLean Ihabaa JGaldstain
Stites &k Karbiaoo Foro [Cotasel-af Record)
Sntimust Caulez, Sulbe 130c Arty Hove

424 Ther=p 3., Goldgiein & Howe, .0
Heehvilie, TN 317310 4807 Azbury Fl. WW

Waghinglon, DC 20614
(203237 7594

Wwilliam P. Madisk, Jr.
P.0O. Box 187
wWhires Creek, TN 27180

Marcih 13, Zogaz



CAPITAL CASE = EXECUTION DATE: 410642 100 8,1,
N, 0t

m

In TRE

Supreme Caurt of the Hatted Btutes

Ir re Abu-Adi AhdiartRahmen,

Petitloner.

Un Petition for an Oviginal Writ of Habeas Corpus
and Cther Exlragondingry Relisf

FETITION FOR AN DRIGINAL WRIT OF HABEAS
CORFLS AND OTHER EXTRAORDINARY RELJEFR

Bradley hacLeen Thomas €. Goidsicin
Stires & Harbison PLLC (Counse] of Record)
Suntruat Cender, Suite 1800 Ariy Lovwm

434 Church 51, Cioldstein & Howe, P.OC.
Mashwille, TN 37114 4517 Ashury P1, W

Washingtor, 130 29014
[IIL'IE;I 237-7343

Willtam F. Redick, jr.
F.0. Box 187
Whites Creek, TN 371849

March 18, 2002

ﬁ%ﬁ



QUESTION PRESENTED

The district court in this case held that it was powerless to consider rrany of Patitioner’s
fedeal hebess claims bocanse loow had nor been sulliciently preasnted in a petifion for
diseretionary review to the Tennessee Supreme Court, The district court framted Petitioner refisf
as in other claime in a ruling that was later reverse pg uppeal. While the appesl was proding,
hawever, the Termassee Supreme Coor ssucd Rule 39 (TN Rule 397), which an its face applies
ta Petitione’s cass, and which cxpeessly “clarifliss]” that sush a disctrationury application {5 aoe
required for “exhaustion of state remedies for federsl habess COpUs purpoacs.”  Potitioner's
claims thus had properly been =xhausted. Ses Randolph v, Kemna, 276 T.3d 401 (CAR 20073
(applving sirnitar Missour rule) Swoenes v, Sublety, 196 F,3d 1008 {CAD 1999 {Adzona), cerv.
denied, 529 T1S, 1124 (20000,

Petitioner’s parallel Potition fir & Wril of Certiorari challenges the Sixth Cirewnie’s
daterminari g thal there is mo procedurs] wchicle i ough which the distnict court may apply Ty
Rule 39 ta this caze. The Sixih Cinmit thus held that Peritoner’s motion for elief fiom
judgment {2 prohibited 85 8 matter of taw 25 @ “second or sopssive™ hebeas applcation, and
furthenmers reflised to remind the case to the dsicet oourt to apply ‘TN Bule 35

This Prtiliom seeks reliel in the avent this Court holds {r) that ft lacks jurisdiction o
cotisider the Petition for a Wit of Crrliorari, o {b} that Petitioner s not endtled to r=liof under
sither of the two questions presensed by the Petition for 2 Writ of Cetiopari.

The Question Proventad 7a:

Whether 5 habeas petitionec’s federal congtinnional claims are barred from consideragion
oF: the merits when an ivportant clanfication uf smte law (rendered hefore the judgment on the

habeas petition bocame fmal) eetablishes tat those claims werc property eibdusted in emte
voarl,



PEITITON FOR AN ORICINAL 'WRIT OF HABEAS CIIRPUR
AND FOR OTHER EXTRAORDINARY RELIEF

Petifioner Abu-Ali Ahdu* Rehman {*Tetitioner”) respactfully petitions for an crigmal
wiit of habeas corpus pursuant to 28 U8.C. 2241 and 2254, a5 wehl ag Ror other catracdinary
Telief pirswant tr 28 U.S.C, 1651 (a).

STATEMENT PURSLANT TOQ S, CT. R. 20

Pursuant 1o this Court’s Ruls 20, Petitioner states as follows.

|. Petitioner is demsined under the athority of Warden Ricky Rell, an agent of the State
ol Timnesses, pursuant 10 a conviction for vaucder and a sentence of dearh,

2. Petitiomer has exbuaustod all availabie remedics in the state courts, Ag the dighicl court
explained, tha sleims in queation wees prezented o the Tennesser imtermediate appellae court
but were not prescated 1o the “fennessee Supreme Cowt in a petition for discretionary review,
See Pet. App. C2) EL3-E16. Tt i3 tncontested that Petitioner has no oppartunity lo presant them
now 10 the: state courts throwgh the normm] appellate process.

3. Patitioner doss not bring this Petition in federal district cout because the Sixth Cireuft
has heid that it is o "seond or guecessive" applicalion under 23 1L8.C. 2244 and tiselure may
nor be prevented in that forum,  Sew Pet. App. A2-A3, B2 Petitioner therefote cannot secure
adequate relief from any ather court.

4. 1 this Court denies Peritioner’s parallel Petition for 3 Writ of Cerriorar, he will Le
unable b sccune adequate reliat it any nther form.

3. In his paralle] Pedition for 2 Writ of Certiceari, Petitioter asks thag Court to revigw the
Sixth Cirewit's predicate doermination that his Rule fil{b} Motion constitutes a “second or
successive” habeay application, which is reviewable in this Ceunt. In this Petition, Petitiooee

protectively mvolkas this CUeerd's authorty to issue extraordinarr writs 1 2id of its jurisdictiom



pursuant to 28 TLS.C. 1691(a) in the event ths Court concludes that 38 U R.C 2244 )(FEY
more broadly prohibids review of the Sixth Cireuit's decizion.

6. Pursuant to 5. Cr. R 20.4¢e} and 28 1).5.0. 1241 (k), Petitioner sugpests the pozsibility
that thie Covrt would transler this Pettion to the United Statss District Court for the Middla
Diistrizt of Tennesses for disposteion,

STATEMENT OF THE CASK

Petilinner’s parailel Petition fn a Wit of Cerfiorar scts out the staterent of ihis case,
which is mcorporated Iicrein by reforonce. [n sum, the disirict court refised €o consider many of
Petitivmer's federal constiutional clajzs {including sevious claims of prosecutarial musconluet)
on the merits because they were not presented in 2 peliticn for diseretionary review to the
Tennzssee Supreme Court  The distiet courd thus applied 2 presumption that, ahsent any
statement from the Temmessce Supremz Court to the contrary, such sn gpplication was both aa
avoilable form of relief fur 4 smte prisoner such as Petitioner and NECEsSaTY Lo cxheust state
remedizs, Fer App B15-Ei5, Accord £ Sulfivan v Bogrchel, 526 U5 835 (19991, Befure the
Judgment on Petitioner’s haheas netition hecame finat, however, the Teimesses Supreme Court
issued ita Rule 38 (T Ruls 3573, which provides thet wuch a diseretionany application is not
required for “cxhaustion af state remedies for foders] habesas oompus puaposes” T Rule 39
furthermers’ applies to Petitioner’s cosr, as it eaplicitty “slariflies]” axisting law and exprasdy
applica “fiju al? ppeals fram eriming cpmictions or Fost=canvichion metiers from gnd after July
4, 1967 (cmphasis added). The Skxth Clrouit, however, rofuzcd © permil e district sourt to
apply TM Rule 39 either () pursiant 40 5 mokion far meliaf fhoms judpmant under Fod. B Civ, P
60k), or (K} by remanding the casza (which had not yer beoome fina!} ko the district coust for

application of 1% Bule 19, See Per Am. Al-Al R]1-.B2,



REASONS FOE GRANTING THE WRIT

Petjtioner brings this Petition for extraordinary relief protectively. For the reasons ect
forth in Petitinner’s paraile] Petifion for 8 Weit of Certioeary, this Coaurt should review and
reverss om certjorani the Sixth Cireuit's determinution that the distriet court is prohubitad from
eonsidering (be applicability of TH Rulc 39 1o this case. But if this Court ingtead concludes that
it lacka jurisdiction to consider the Peition for Certiorari or that Petitione is oot entithed to refief
uader the questians the Petidon for Certioran Fresenty, it should grant this Ferltion

Extraordinary relief is appropdate for he simple rcason that the Filure of the Jowsr
courts to condder Petitionsr's federal constimtional claims reptracnis 4 marked departurs fom
basic pringiples of habeas corus ag long coneeived by this Court, The dismict epurt determined
that many of Pettioncr’s claims were nat sufficient]y exhausted in state court. Hut before the
Jodgment in this cage beeame final, e Tenneszes Buprems Court “clariffiad]” that the state jaw
predicate for the digtriot eourt's decision was 4imply weong Urider TN Rulc 39, a gtate pirldemer
i Mot roquired to present d application for disercionary revicw 10 the Tennegses Supeerne Courd
tr satisfy “exthaustion of state remedies for federa] haheas earpus purpeses.™  Other aircuits
conclude that such & state court rule vbvistes the need w file a discretionary applisaton o the
$1AIE Suprema eourt in arder to satiséy the federal evhaustion doctrins. Sto Randalph v. Komng,
276 F.3d 401 {CAS 2002); Sweapes v, Swhicer, 196 ¥.5d 1008 (CAD 10000, cert geniad, 520
.5, 1124 (20003,

Petitioner rogpeetfully submits tha Le could be demiad relief ag to hiz paralle] Patiting foy
& Writ of Certiorari only because he wa trapped as the result of an aceident of timmp. T other

words, there s no sound basis in fhe law of habras eorps for refissing to somect the distogl
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CONCLUSION
Fyr the: forepoing reasans, Pedfrigner’s paraltel Potition for a Writ of Ceriorari showd bs
granted, i in the event relief is not available of appropriate on certiorad, this Petition far an

Criginal Writ of Habeas Corpus or Otle: Extraordinary Relief showld be granted.
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