IN THE CHANCERY COURT
FOR TENNESSEE'S 0™ JUDICTAL DHSTRICT
AT NASHYILLE

KBU-ALI ABDUR'RAHMAN,

e
=

] EKY BELL, in his officia} capacity as
;0 the Warden of Riverbend Maximum
Security Institution, and

L EANRSSER DEPARTMENT OF
1 CORRECTION

)
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FETITION FOR 4 DECLARATORY JUDGMENT
INTRODUCTION

1. Puravant to T.C.A_ § 29-1£-102, Plaiatiff Abu-al; Abdur'Bebman respectiiliy

'_'_u:st.s. that this Court scter & judgment declaring that Plaintifs purporied waiver of his right Lo
diq by lethul injection was fnvelid, The purported waiver was invalid becanse {1) Defendant
.ﬁrw:duras for nbtairdtag such a waiver, (2) despite knowing that Flaintift is reprasentad by
umiu'ng;:md counsel, Tl'lEl Warden approached Plaintiff and obtairsd the purpartad waiver without

ﬂqunnel hemg present; and (3} priar to obtaining the purported waiver, the Warden did not

pmwda Plaintiff with information necessary for Flaintiff to maks a voluntary, knowing,

&
1ntcli1genL and understanding decigion to waive 4is right to die by lethal injection.

”.-
"

PARTIES
o2 Plantiff Abw-All Abdur'Rahman ia on inmate confined under a sentence of deatk
nt ﬂ'I,E.RiVEI'H-Gﬂ.d Maximum Security Ingtitution (RME1), 7475 Coclrill Bend Indumirial Road,
;:ﬂ;:,i’:;_‘;ﬁ-_hﬁ'tlﬂw Tenneasec 37209,

pgie "

3. Defendan: Ricky Bell (the Warden) is the Warden of RMST, 7475 Cockrill Bend

i Industial Rosd, Nashvills, Ternesses 37209, Deofendant Tennessee Depariment of Comrection

- mDC} s the agency af the State of Yennessse responeitle for formulating the policizs and

practices relating (o executions snd for carrying out executions in Tennagses, In that conneclon,

c, DOC has issued ao "Execution Mamual” which purporte to ge7 forth the tules and regulations
e

i FoREmitg exccutions.




JURISDHCTIONVENUE

This Coert has jurisdiction over this action pursuapt ta T.C.A. &5 16-1 1-wi, 16
14102(2), 29-14-102(a).

5. Wemut is proper in Tennesses’s 20" Judigial District beeause Plainfiff residas in
FACTS
&, On or argund July 15, 1597, 4 Davidson County, Tenneseee, jury pentonaad

7. In 14956, the undersignad ettomeys, Vi, William R, Redizk, Jr.,, and Mr. Bradley

o ) Mr. MacLen have represented Plaintiff' in all legs: mutters continuous]y sihes thet tirne. Cn

' -"*'ianuary 15, 2002, the Temnessee Supreme Court issued an Order gapointing Mr. Redick and Mr,

mtencc end schedulsd wxecution, At all fimes relevant herets, Defmdants have boen well

. .pwarg af the fact that Mr. Redick and Mr. VacLean are the aitormeys for Plaimiff, Owvet the past

8, TAC.A § 40-23-114(c) provides that "Any person who commits an offenqs prior
g Jamiaryl, 1999, for which such peraon is sentenceq t Lhe punishment of death may elect to

] j'aéb_mcutad by slecirocudon by signing a written waiver waiving ihe ripit 1o be executed hiy
’:aif:iiéﬂm! injection,”
ol

e
L

- 10, The Bxeeution Manua! addresses the procedures to bz followed during the “'death
waich," which typically begins spproximarely three days hefore a scheduled cxecution. The
Execution Manual further provides that the Werden of RMSI is to give & condemned inmate an

pfppﬂrmmt}r t #leet exmcution by electiccution, and waivs hia dght to dis by loths) injection,
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; "'x#_ilhlﬁ 3:'1] taya immediately pm:ding-, the scheduled exeeution date.” Bxeeutipn Mamsal at 2,1
; {-m:hed a8 Exhibir 1),

1, The Warden has swted to Plaintiffs' coonsel Lhat the Defendants test the exeeution

: _F_:!uipment o6 & regular basis, and that there is in place on & contimious basis one or mary

__%muﬁun:tms who nie “alweya ready’ 1o da what ig necessary

12

b9 SRy Cut a7 sXecution.

On February 7, 2002, the Warden approacked Flaintiff, without prier warning 1o

ﬂ‘HhI:I Plaintiff or PlaintifPs legal counsel, and tald Plainti{T that Plaintiff would need 10 make

-"J\.l

e anme dumsmns about marters relating to Plaintifls schedulsd execution. The Warden mentioncd
.._-s-

"¢ Such matters as selection of an attorney witness to the execution, selestion of the lagt masl,

Ql-'piclinn of the means of execution, disposition of parsena; properly, and dispesilion of Plainti s

'Emrd;-r after the sxecution. Plsintiff told the Warden Lhat “he wag nat ready to go shere™ with that
' kund ef discussion, and further stated that “we are ahl) Fighting this thing,” refaming ta the

sthuduieﬂ execution. There was na further diseissian between the Warden and Plaintiff about

13

. Om Mareh 4, 2042, the Warden called Plaintiff into a plosed offipe near Flaintiff's

; s:ﬂ Thu only persans present were the Warden. Plaintif, und a notary public whe accompanied
rthf- Warden. No prior natice was given to Plaintiff or to Plaintiff’s legel counse! of this meeting,
if__{ﬁl.a'mtif‘r"a’laaal vaunze] aere never alerted to the fact that this kind of treeting might take place.
{n that m:'aﬁ;{g, the Warden demanded Plaintiff to make a choice between heing exeeuted by
;luﬂaal injection or by electrocusion. The Warden 191d Plainfiff thal Plaintiff had to roake the

J , thiice at that fime. The Warden also told Plainciff that Plaintif's slection wonld be final and

' Figvncah!é. The Warden nlea told Plaintiff that it Plaiotff dic nol make an alection, the mnate

. would choose te have Plantiff exssuted by means of isthal mjection, The Werden did not

snggest that Pralntiff might consult with legal sounacl end did oy offer Plaintiff the apportunity

tﬁ cunaulr. with Jogal counsel. Plaintiff fil.ed out and signed a picee of paper handed to him by

' ﬂae Warden, This paper, es filled out by Plaintiff, purporied to waive Elatntiff's cght ta be

wutﬁﬂ hy lnt.hElI. injestion and instead die by being clectocutad, 37407 Affdavit to Blect

; Mﬂlwd of Exseutlon (attached as Exhibit 23,

. 14, Pridr to this meering of March 4, 2002, Plaintiff had never ceriously considered
[ B T
which methed of sxecution be might el=ct, Priar to this meeting, Plaintiff had never diccussed

a “the different methods of execution, or his fght 1 waive lothal injection, with his attorneys, his
EI;E;;]_I;E!?\:'il.ll.ri_-'l‘.;:ﬂ'!ﬁ'ilﬁt.r\h.:ﬂl‘l'nL'..'n.‘ 3
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tspmruul advisor, the Warden, or any ether person. Plaintiff’s spiritual advisor, Ms. Linda
_ am:l.mg, had ]uft the country on ather business on Februsy 22, 2002, and 4id oot refum to tho

Wlml:r}r untll the svening of March 5, 2002, M. bManning, therefore, wue not availabje to

' F‘ﬂlntlﬂ on Ma:ch 4, 2002, when the Warden approached Plaiotiff and demanded that Plaintiff

_; _ﬂmkc his elnr.:m::n, When Plaintiff signed the form pUMmGHIng to waive his right te lethal

g

" isfection, the Wanlen was surptised. Another officiel o Unit 2 at RVST has otd Plaingiff's

v
=
o
¥
A
K

sodinse] that if he had known that Plalntiff was sven coneideting ‘waiving his oight to lethal

3qi_eetinn_. that official winld have fitst brought PlointifT into the office and would have

B

féﬁﬁm:ndud that Plaintiff cal] his lawyers 1o dise .98 the issee before raaking a decizion ¢n this
mmmr This efficial, howsver, alsa was not given prior aotiee that the Warden wouid spproach
-ﬁ;inﬁf'f with 2 demand 1o make the election on Mareh 4, 2002, and he alss kad no pior
Yowiedgs that Plaintiff weuld consider wyiving Plaintiif's right 1 lethal injection.

. | 1.5. Prior to obtaining Plaitiff's puportad waiver, Defendants did rot pravide

Elﬂntiﬂ with any information necessary for Plaintiff 1o mmake o volunitary, knowing, intelligent

el undml'.gﬂding decieian respecting whather he should waive his dght to die by lethal

igqlention a.h& be rlectrocuted instead. Among other things, Defendanis did not provide Plaintiff

;hr.r iullnmug information respecting Teznsesoe's atectrin ghair:

15.1. Onwraround August 26, 1988, Fred & Leuchter, Associates {L=uchrer)

:subnutted a h:d ta provide DOC an slectric chair. In the hid Leuchter offzred to “test and Cortify
ﬁr.h:}r cqulpmant and canduct {DOC's) execution, under {DOC') direction. to ensurs & trauble

in:cand unaventful execution, Under this plan, Pred A, Leuskter Associatos will assume full

o B260EE Letter From Frad A Leuchier o

15.2.  EMS3I contracied with Levehter for an electrie chair,

153 Onor sround November 28, 1984, Leuchtsr cornpleted installing the

Emuipment Cartifiestion (attached ag Exhibit 4,
- . '. 154 Leuchter's Manual for the elggtric chair provides that during an cxecution,

current showld be kept under stx () amperes to minimize body demage (covking)™ 112769
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Mn' tegulatar that limised the current s five ampeces, mavimum, durdng an sxecution, and, if

133 According o statyments made by the Warden 10 PlaingiT's counsel,

| 13.4. Onorearaund April 16, 1994, Michas| Morse, PhD., inspected and tested
51h$=lecmc chair,

13.7. Onor around April 18, 1994, Dr. Morse wrate the Tennessos Attorney

(5.5 Dr Morse provided DOC with 2 list of fourizen recommend arions to ke

" ffllowed in order to enmare thet the eleciric chair worked properly. 4/18/94 Letter From Morss

imphefl (attached as Exhibit 7).

1571, Whila Wicches therealler fellowed same of the recomrasndazions made

15.11.2 Replacing & wire with grooved insulation in the eleotricaj
Biefe a1 the basze of the chair; . at 1) 6; and
15113 Inoluding a chart recorder thar olearly repds both eurrent

'%ﬂ-WImgg 82 it is deliversd 1o the chalr, Id. at 5,74,
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15.12. On or around April 23, 1996, the I¥M Custom Mactinery Group {.T".-’ M)

Tete DOC thar it had sequired &ll of Leuehter's rights to Letechter’s exesution technology, and,

. .r.l-'r

a3 a ruau]t it had assumed 2]l yuarantess an Leuchter designed and installed equipment
. ﬂlmuahnut the country, including the execytion gystem 2t EMEL. Afler reviewing the
: mad:ﬁ:nuuna Wiechent made to the cleetic chayr, perticularly modifications to amperes allawed
__tc;_’_ﬂow during an execution and the ¢ycle of electzical energy pravided, JYAI wrate that “these
| mudlfmmm are dangeraus and incensistent with proper Excoution Technology and

_-_-'Pmmdure These madifications may result in “tissue cooking® of the exscutes and Farther,

1513, On or araund Aprik 27, 1995, DOC rested tha slestric chair, During the

test current flowed at 7.3 umperss which is 2.5 amperes over the § smperes Lauchter had

15.15. On ar around Navember 17, 1996, DOC togted the electrie chair, During

His teat ;:;un-m't flowed at 8.0 amperes which is 3 amperes over the § umpered Lenchter had

iginzlly limited his electric chair to prevent tisiue canking. 1996 La B {attached ag Exhibit 10Y;
ggmpgm Faragraph 15,4, above,

. 13.16. On or sround Janusry 8, 1997, DDC testad the elettric chair. Drring the

. et cumrent flowed al £.0 amperes which it 1.0 amperes over the 5 amperes Leuchter had

' ;ﬂginﬂly limited his clectric chair to prevant tigrae cosking, 1997 Log (attached sz Exhibic 11},
m Paragraph |54, above,

15.17. Onor around June 30, 1997, DOC wested the eletiric chair, During the test

PV
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15,18, On or arqund November 13, 1997, DO tested the slectric chair, Dugng

Hie test curmeit fioweq at 8.0 amperes whick is 3.7 ampered over the 3 amperes Leuchter jiad

h 15:4, above.

13.2]. Onar around Kovember 18, 1898, DOC tested the electrc chair, During
"1@51_5 tes) ﬁu.rrem flowed gt B.0 amperes which is 3.0 anperes over the 3 atnperes Leuchter had

\ E'Englnnlty limited his electric chair to prevent tissue cooking. 1998 Log {pitached as Exhibit 12
e Paragragh 15.4, ahove.

15.22. On or around February 10, 198%, DOC tested the elentric chair, During
:ﬁ:'hn current ﬂﬁwed at B.0 amperes which is 3.0 amperen gver the § mmperes Leushiter had
::mgmaliy limited hie electric chair w prevent tissue couking, 1999 Leog (attached as Bxhihit 13);
: MParagmph 153.4, ebove,

15.23. Onor eround May 5, 1599, DO tested the electric char. Dunug the test
-;:unem (vawed at 8.0 amperss which iz 3.0 amperes over the § amperes Leuchter had originally

L

imited his electric chaic o prevent tissue caoking. {999 Log {attached ap Exhibit 13); gompere

i ﬁi"arﬂgmph 15.4, gbove.

15.24, Om or around Acpust LE, 1999, DOC tested the elactrie chair, During the

.t-qs,t surrent flowed st 8.0 amperss which s 3.0 amperes aver the 5 amperes Lewchrer bad

NN TR IS HASHYVILLE 7
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15.27. On or around February I8, 2001, DOC tasted the slsotric chair, During

;hn test carremt flowed at 7.0 amperes which is 2 0 amperes over the 5 amperes Loushter hai

[5.28. Onor around June 20, 2004, DOC tegted the slecrrs ahair. Diaring the test
.fmfent flowed al 7.0 amperes which is 2.0 emperss aver the 5 amperos Leuchter had originally
Eimlted his u;l?ctric chaif tu prevent Hsaus sucking. 2001 Log (atteched pp Exbibit 14); compars
mgraah 1%.4, ghove,
15.2%. On or apound September 12, 2001, DOC tested the efectic chair. During
:‘ﬂmm_t current flawad 3t 7.0 ampere which is 2.0 amperes aver the 5 amperes Lenchter had
i;:t_]*frgins;l-lg,r'l._irﬂitn.::! Ris eteetric chair to prevent tsaue cooking. 2044 Log (attached as Exhibit 14%;
SREIELS Paregraph 15.4, ghove.
- 15.30. Om or around December 12, 2001, DO {ested the clectric chair, Druring
_the test current flowed at 7.0 amper=s which is 2.0 amperes over the § amperss Leuchter had
."x;rlginall}f.!i:ﬁitﬂd his electric chaiz to prevent tizsue cocking. 2001 Log (attached as Exhibit 14);
m Paragyaph 15.4, ahoye.
' 1531 On oy apound March 18, 2002, Fred Leuchier wrote Governor Don
: S‘;_:_ghdquist 10 inform hiry that the electiic chaic, a5 surrently configured, has problems with the
Voltage, (he Current, and the Timing. Leuchter inforved Govemeor Sundauist that use of the
) F}_E{:triu' chair cquld be a disaster in which Plaintiff would he tortured and mmed inte a "living
" :-__.vﬂetal:.lr..“ Leuchter imploped Governor Supdquist to abelizh the electric cheir by axecutive

prder. 3E02 Lotter From Lawchier o Don Sundgaist (attached as Exhikit 153
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15.32 The Exeeution Menua) provides at p. 42, V1, as fnllnws* “The Officer

'Ij{l'h.a:g: and/or the Assigtant Officor in Charge shall conduct & raiting us&itm at lesst onge

ﬂuch :mmth at which time all appliances and electrical sireuits will be tested. " (Emnphasis

A an iginal). According 1o statements by the Warden ang DOC documtients, bowever, Defendants

At

_-hm_-'a wola;ad thvig rule becanse, among other things, training sessions end testing of al]

siriiances and electrieal citeuit have not occurred monthly.

~ L& Prior 1o obtaining Plaintiffs purporied waiver of his rght to dieo by Lethal

m;imuun.. and instgad be electocuted, Defendants did nat provida Plajnliff any infirmation

. ftepacting death by electrocution ia geneael. Among other things, Defendants did not provide
SPPGHNG T the following information:

16,1, Members of the medical comrnunity belisve that an elestrocution, na

2
B

g

._-L-'\r i

m:: how donc, is extracrdinenly painful. 3/9/92 Affidavit of Omin Devingky, MD., st 3-7

:f.r\--

... {attached 49 Exhibit L&){canclnding thet “chere ia no evidence that interionsl sfsctrocution is

; Q;E;géttu:ut.lqn (attached 2 Collective Bxhibit 173

COUNT

Teir.

= 11 Plaingiff ineerporates all preceding paragraphs,

[

18, March 4, 2002, ie (hirty-seven (37) days prior to April 16, 2007, and Defendants

Z ﬂlmfors cblained Plaintiff's purported waiver of his right to die by Leths)] imjection at & tme

. mﬂmr}r to Tennessew's written brocedurc that the RMSI Werden ahtain such a wajver either

. dll,ring 'rha "death watch'" or, at most, “within 30 days wmmediately preceding the seheduled
; _l::hu:utiﬁn date.” Beceuse Defendants obtained Plaintiffs purperted waiver af o tims contrary to
wWithen pr;.‘:D'I:du.rH, the purported wajver is invalid 85 & matier of State procedural law, and it 13

ivalid under Article [, §4 3 and 16 of the Ternessee Canatitation and undst the Eighth eng

fnd
" Foureenth Arendmens to the Urited States Constitution.

00
st

COUNT 2

Tt

e
et b

19, Plainliff incorporates all preceding paragraphs.

T
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Tatyk

.30, Defendants obtained Plaintif's purparicd walver of his right to.die by lethal

injattmu without netifying undersigned coungel that Defendants were going to spproach Paintlff

5 "ml th:s mue and without affering PlaintifFan ORROUNEY v consult with connsel respecting any

‘mmh wm-.rer Defendarts' aotions

* Tentissese Cangtitution and the Firs, Sixth, Bights and Fourteztth Amendments to the United

un daing 82 vilated Asticle |, §% 8, ¢, 16. anc 17 of the
" Btates Constitution. As such, Plainti®f's ouspored waiver of his right to die by lethal injection is

COUNT 3

Plainl:iﬂ‘ incorporates all preceding naragraphy.

Becauge Defendante obtained Piaintifi's purported wulver without counss| boing

preeent, and becauge Defendants did not pravide Plaintiff the informastion sentained in

-jpmgmph:- 15-16, above, Plaintitf's purparted waiver of hin right to die by jethai mjection was
:aut 8 i:dnm'ing. inéslligent, and voluntary deision and, as & result, is dnvalid under Article 1, 5§ &

dw
-Ilnd iﬁ of the Tannessee Conglitution and the Eighth and Fourteznth Amendments 1o the Uinitad

FRAYER FOR RELIEF

© . WHEREFORE, PlantifT eespetfully reguasts that this Court:
' .+ Declare invaiid Pleintiff’s puportsd waiver of bis right 1o die by lethal injestion;

i Shortem the time pariods for answvering this Compleint and responding ro
ﬁ,_mnwenf in thir astion; and

7 3 Order such other relief a1 this Court deoms just.

- - Respecrfully Submittad,

Sun Trust Cepter, Suips 1RO
424 Churah Strest

Neghville, Tenneageza 37219
(615) 244-3200

d%?&ﬂ:;ﬁ Je Zl

' William P. Redick, Jr. (BPE #6376} ;
S B19 Broadway, Suite 201 /f :

) Mashville, Tenneasee 37203
e {615) 7429845

Counset for PlaintifT

S
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