The Governor’s Council for Judicial Appointments

State of Tennessee

Application for Nomination to Judicial Office

Name: James Robert Newsom 111

Office Address: 140 Adams Avenue, Suite 303
(including county) Memphis (Shelby County), Tennessee 38103

Office Phone: _ Facsimile:  (901) 222-3909
o [

Address:

Home Address:
(including county)
Home Phone: - Cellular Phone :i

INTRODUCTION

The State of Tennessee Executive Order No. 87 (September 17, 2021) hereby charges the
Governor’s Council for Judicial Appointments with assisting the Governor and the people of Tennessee in
finding and appointing the best and most qualified candidates for judicial offices in this State. Please
consider the Council’s responsibility in answering the questions in this application. For example, when a
question asks you to “describe” certain things, please provide a description that contains relevant
information about the subject of the question, and, especially, that contains detailed information that
demonstrates that you are qualified for the judicial office you seek. In order to properly evaluate your
application, the Council needs information about the range of your experience, the depth and breadth of
your legal knowledge, and your personal traits such as integrity, fairness, and work habits.

The Council requests that applicants use the Microsoft Word form and respond directly on the form
using the boxes provided below each question. (The boxes will expand as you type in the document.) Please
read the separate instruction sheet prior to completing this document. Please submit your original hard copy
(unbound) completed application (with ink signature) and any attachments to the Administrative Office of
the Courts as detailed in the application instructions. Additionally you must submit a digital copy with your
electronic or scanned signature. The digital copy may be submitted on a storage device such as a flash drive
that is included with your original application, or the digital copy may be submitted via email to
john jefferson(@tncourts.gov .

THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.
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PROFESSIONAL BACKGROUND AND WORK EXPERIENCE

1. State your present employment.

I serve as Special Judge by gubernatorial appointment for Part II of the Shelby County Chancery
Court.

2. State the year you were licensed to practice law in Tennessee and give your Tennessee
Board of Professional Responsibility number.

I have been licensed to practice law in Tennessee since October 6, 1979. My BPR number is
6683. My license is active.

3. List all states in which you have been licensed to practice law and include your bar number
or identifying number for each state of admission. Indicate the date of licensure and
whether the license is currently active. If not active, explain.

Tennessee is the only state in which I have been licensed to practice law.

4, Have you ever been denied admission to, suspended or placed on inactive status by the Bar
of any state? If so, explain. (This applies even if the denial was temporary).

No.

5. List your professional or business employment/experience since the completion of your
legal education. Also include here a description of any occupation, business, or profession
other than the practice of law in which you have ever been engaged (excluding military
service, which is covered by a separate question).

July 2024 — Present. Special Judge, Shelby County Chancery Court, Part II.
Appointed by the Governor to serve during the unavailability of the sitting
chancellor.

December 2016 to July 2024 — Special Counsel, Office of the Tennessee Attorney
General and Reporter, assigned to the Memphis Office

October 2016 to December 2016) Newsom Conflict Resolutions, LLC (Mediation |
Practice)
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September 2015 — September 2016 — Chancellor, Shelby County Chancery Court,
Part III (2015-2016)

Appointed by Governor Haslam in September 2015 to fill a judicial vacancy.

Shelby County Chancery Court (Special Master 2010-2015) (part-time position)

Harris Shelton Hanover Walsh, PLLC (2005-2015)

Hanover, Walsh, Jalenak & Blair, PLLC (1979-2004)

Co-Owner NewSwank Aircraft, LLC (2004-2011) (ownership of private aircraft for
son’s flight training)

6. If you have not been employed continuously since completion of your legal education,
describe what you did during periods of unemployment in excess of six months.

I have been employed continuously since completion of my legal education. ‘

e ——— . —————— ——— ——————

7. Describe the nature of your present law practice, listing the major areas of law in which
you practice and the percentage each constitutes of your total practice.

I do not currently practice law.

Describe generally your experience (over your entire time as a licensed attorney) in trial
courts, appellate courts, administrative bodies, legislative or regulatory bodies, other
forums, and/or transactional matters. In making your description, include information
about the types of matters in which you have represented clients (e.g., information about
whether you have handled criminal matters, civil matters, transactional matters, regulatory
matters, etc.) and your own personal involvement and activities in the matters where you
have been involved. In responding to this question, please be guided by the fact that in
order to properly evaluate your application, the Council needs information about your
range of experience, your own personal work and work habits, and your work background,
as your legal experience is a very important component of the evaluation required of the
Council. Please provide detailed information that will allow the Council to evaluate your
qualification for the judicial office for which you have applied. The failure to provide
detailed information, especially in this question, will hamper the evaluation of your
application.

| Prior to my governmental service, I had thirty-five years of private trial and litigation practice. |

®
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I am admitted to practice in the following courts (with dates of admission):
Tennessee State Courts, October 6, 1979
United States District Court, Western District of Tennessee, April 4, 1980.
United States District Court, Middle District of Tennessee, September 9, 1987.
United States District Court, Eastern District of Tennessee, October 27, 1987.

United States Court of Appeals for the Sixth Circuit, September 15, 1981.
United States Supreme Court, November 15, 1982.

I have been admitted pro hac vice or as otherwise permitted in cases before the United States
District Courts for the Eastern District of Michigan, the Eastern District of Arkansas and the
Northern District of Mississippi. I have been a Tennessee Certified Rule 31 mediator. I had
experience as lead counsel in jury trials in the Circuit Court of Tennessee for the Thirtieth
Judicial District at Memphis and the United States District Court for the Western District of
Tennessee.

My private practice focused chiefly on commercial and employment litigation. I represented
individuals, corporate clients, including insurance companies, small businesses, not-for-profit
corporations, multi-employer pension and welfare trusts, and municipalities. The matters in
which I was engaged (with approximate weighting as to each) included breach of contract claims
and claims of tortious commercial conduct in state and federal courts and in arbitration (40%);
claims for copyright infringement (10%); disputes involving decedents’ trusts (10%); provision
of advice on ethics matters and transactional matters (10%); and claims for violation of ERISA-
related obligations (5%). ‘

9. Also separately describe any matters of special note in trial courts, appellate courts, and
administrative bodies.

Cases of interest in which I engaged actively while in private practice included
representation of: a United States Congressman in defense of a defamation action filed
by James Earl Ray; Mempbhis firefighters in Firefighters Local Union No. 1784 v. Stotts,
467 U.S. 561 (1984), an employment case regarding seniority rights of public employees
and in Fulenwider v. Firefighters Local Union No. 1784, 649 S.W.2d 268 (Tenn. 1982),
an action against a firefighters’ union for damages based on an allegedly inadequate
response to a fire after firefighters illegally went on strike; appeals from administrative
determinations of governmental entities in regard to liquor distribution and
environmental matters, including Profill Development, Inc. v. Dills, 960 S'W.2d 17
(Tenn. Ct. App. 1997) which was a declaratory judgment action addressing the validity

and applicability of a portion of the Tennessee Solid Waste Disposal Act allowing local
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governments to obtain approval authority for landfill disposal; defense of management
of retirement communities from claims of self-dealing, including the Tennessee
Supreme Court’s consideration whether modification of a protective order to permit
Tennessee Public Records Act-related disclosure of previously sealed documents was an
abuse of discretion in Ballard v. Herzke, 924 S.W.2d 652 (Tenn. 1996); representation
of a hierarchical church entity in regard to disposition of church-related assets;
representation of spouses in regard to division of marital estate assets; defense of a
conveyor manufacturer against construction delay claims related to installation of
conveyer systems in automobile manufacturing plants in southeast Michigan; the
Receiver of Forest Hill Cemeteries of Memphis to restore trust funds that had been stolen
by the owners and their associates, placing at risk the pre-need funeral arrangements of
over 13,000 local citizens; and a major health insurance carrier in coverage litigation and
separately in relation to a contentions that the carrier had violated the Tennessee Any
Willing Pharmacy Act codified at Tenn. Code Ann. § 56-7-2359.

Cases of interest in which I served as leading counsel during time as Special Counsel for
the Office of the Tennessee Attorney General included representation of: the
Commissioner of the Tennessee Department of Correction and his Medical Director in
at trial in 42 U.S.C. § 1983 litigation regarding the administration of direct-acting
antiviral medication to inmates infected with Hepatitis C in the United States District
Court for the Middle District of Tennessee and on appeal to the Sixth Circuit Court of
Appeals (Atkins v. Parker, 412 F. Supp. 3d 761 (M.D. Tenn., 2019), aff’d, 972 F.3d 734
(6th Cir. 2020); a local governmental task force in district court and on appeal in defense
of a Fair Labor Standards Act claim by a former officer for alleged unpaid wages (Rhea
v. West Tennessee Violent Crime & Drug Task Force, et al., 825 F. App’x 272 (6th Cir.
2020); the Governor of Tennessee in actions brought in the Western and Middle Districts
of Tennessee claiming that an Executive Order that allowed parents to opt-out of
COVID-related facial masking requirements in public schools violated the Americans
with Disabilities Act (G.S., et al. v. Lee, 560 F. Supp. 3d 1113 (W.D. Tenn. 2021); R.K,,
et al. v. Lee, 568 F. Supp. 3d 895 (M.D. Tenn. 2021)); the Governor of Tennessee and
the Tennessee Commissioner of Education in the United States District Court for the
Middle District of Tennessee and on appeal to the Sixth Circuit Court of Appeals in an
ADA challenge to state COVID legislation regulating school masking requirements
(RK, et al. v. Lee, et al., 575 F.Supp.3d 957 (M.D. Tenn. 2021), rev’d, 53 F.4th 995
(6th Cir. 2022)); the Governor of Tennessee, the Tennessee Department of Education
and others defending a constitutional challenge to the Tennessee Education Savings
Account Pilot Program by governmental entities on grounds that the Program violated
the Tennessee Home Rule Amendment, Tenn. Const. art. XI, § 9 at trial and on appeal
(Metro. Gov'’t of Nashville and Davidson Cnty., et al. v. Tennessee Dep’t of Educ., No.
M?2020-00683-COA-R9-CV, 2020 WL 5807636 (Tenn. Ct. App. Sept. 29, 2020), rev’d,
645 S.W.3d 141 (Tenn. 2022) (Solicitor General Blumstein argued to the Tennessee
Supreme Court); and the Shelby County District Attorney in a federal action relating to
the mitigation of drug trafficking at a large apartment complex in the Whitehaven
community in Memphis (TESCO Properties, Inc., et al. v. Weirich, et al., W.D. Tenn.
Case No. 2:21-cv-02743-JTF-atc).
R e ]
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10.  Ifyouhave served as a mediator, an arbitrator or a judicial officer, describe your experience
(including dates and details of the position, the courts or agencies involved, whether elected
or appointed, and a description of your duties). Include here detailed description(s) of any
noteworthy cases over which you presided or which you heard as a judge, mediator or
arbitrator. Please state, as to each case: (1) the date or period of the proceedings; (2) the
name of the court or agency; (3) a summary of the substance of each case; and (4) a
statement of the significance of the case.

Item 5 above contains a summary of my service as an appointed judicial officer in the
Chancery Court of Shelby County.

The chancery court hears a vast range of cases, including adoptions, petitions for the
termination of parental rights, administrative appeals from employee discipline and
termination from municipal, county, and state governmental entities, breach of contract
actions, breach of fiduciary duties, dissolution of partnerships, LLCs, and trusts,
petitions for orders of protection, domestic matters involving divorce, child custody,
support, and visitation, spousal support, property interests, including suits to quiet title,
partition, enforcement of judgments, tax sales and redemption of property interests,
discrimination and employment, constitutional challenges, and petitions for civil and
criminal contempt for violation of court orders. I keep in mind that all cases are
noteworthy to the parties and those whose interests are affected thereby.

I should not comment on decisions that I have made in cases that I have heard since my
appointment in July, most of which are still subject to potential appellate review.

Among the cases that I presided over during my previous appointment was an
unprecedented joint petition by the Director of the Tennessee Bureau of Investigation
and the Shelby County District Attorney to release to public view a TBI investigative
file. The TBI had investigated the officer-involved fatal shooting of a young black man
by a Memphis Police officer in the summer of 2015 and produced an investigative report
into the incident. While TBI investigative files are normally not subject to public
disclosure under the Tennessee Public Records Act, the statute at issue provided that the
information contained in TBI records “shall be disclosed to the public only in compliance
with a subpoena or an order of a court of record.” Tenn. Code Ann. § 10-7-504(a)(2)(A).

I initially undertook a detailed in camera review of the TBI file. I found that its contents
revealed much about what motivated the actions of the young man and the officer on the
tragic evening in question. Following my review, I carefully evaluated whether the
parties before the Court had standing to seek judicial relief, see In re: Investigative File
Tennessee Bureau of Investigation, Investigative File: ME-76C-000007 (State ex rel.
Weirich, et al. v. Schilling); Memorandum and Order re: Standing and Intervention
(Shelby Chancery No. CH-15-1472, Nov. 30, 2015) (Attachment A). I then entered an
order evaluating the law and directing public disclosure of the TBI investigative file,
which later was posted to the District Attorney’s website for public view. See In re:
Investigative File Tennessee Bureau of Investigation, Investigative File: ME-76C-

000007 (State ex rel. Weirich, et al. v. Schilling); Order Directing Disclosure of TBI
e e = ==L = — ————— ==
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Investigative File Pursuant to Tenn. Code Ann. § 10-7-504(a)(2)(A) (Shelby Chancery
No. CH-15-1472, Dec. 8, 2015) (Attachment B). While correlation is never proof of
causation, it is my view that the governmental transparency resulting from this litigation
played a role in lessening the tension that the original incident had caused. No appeal
was taken from my rulings.

I also granted summary judgment in favor of a loan servicer in an action brought by a
family who defaulted on their mortgage. The plaintiffs brought claims for breach of
contract, intentional misrepresentation, promissory estoppel, and breach of the covenant
of good faith and fair dealing. On the loan servicer’s motion for summary judgment,
applying Rye, I ruled that plaintiffs had failed to demonstrate that there were genuine
issues of material fact that precluded summary judgment in favor of the loan servicer.
See L.J. Jackson, et ux. v. CitiMortgage, Inc.; Order Granting in Part and Denying in
Part Defendant’s Motion for Summary Judgment (Shelby Chancery No. CH-14-1217,
Jan. 5, 2016) (Attachment C). The Court of Appeals affirmed the judgment in all
respects. Jackson v. CitiMortgage, Inc., No. W2016-00701-COA-R3-CV, 2017 WL
2365007 (May 31, 2017).

11.  Describe generally any experience you have serving in a fiduciary capacity, such as
guardian ad litem, conservator, or trustee other than as a lawyer representing clients.

None

12.  Describe any other legal experience, not stated above, that you would like to bring to the
attention of the Council.

One of the chief joys of my legal career has been the opportunity I have had to encourage the
professional development of younger colleagues. It is of lasting benefit for a lawyer to examine
a witness in open court for the first time or to make an argument before a trial or appellate court.
The best judges encourage experienced counsel to offer their fellows such opportunities.
Appellate judges in particular are able to develop an office culture of collaboration and
mentorship in relation to their law clerks so as to better prepare them for later practice. A judge
can set a tone of mutual respect, pursuit of excellence, and good humor that will make chambers
an interesting and exciting place to work.

13.  List all prior occasions on which you have submitted an application for judgeship to the
Governor’s Council for Judicial Appointments or any predecessor or similar commission
or body. Include the specific position applied for, the date of the meeting at which the
body considered your application, and whether or not the body submitted your name to the
Governor as a nominee.
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I applied for the vacancy in Part III of Shelby County Chancery Court resulting from the
appointment of the Honorable Kenny W. Armstrong to the Tennessee Court of Appeals. The
Governor’s Council met on September 10, 2014 to consider all applications for that position.
The Governor’s Council submitted my name to the Governor as a nominee.

I applied for the vacancy in Part III of Shelby County Chancery Court resulting from the passing
of Chancellor Oscar C. Carr III. The Governot’s Council met on June 17, 2015 to consider all
applications for that position. The Governor’s Council submitted my name to the Governor as a
nominee.

I applied for the vacancy in the Tennessee Court of Appeals for the Western Section previously
held by Judge Brandon Gibson. The Governor’s Council met on March 11, 2019 to consider all
applications for that position. The Governor’s Council did not submit my name to the Governor
as a nominee.

EDUCATION

14. List each college, law school, and other graduate school that you have attended, including
dates of attendance, degree awarded, major, any form of recognition or other aspects of
your education you believe are relevant, and your reason for leaving each school if no
degree was awarded.

Vanderbilt School of Law, J.D. 1979
(Dates of attendance: 1976-1979)
Vanderbilt Law Review (1977-1979)

Rhodes College, B.A. 1976 (joint degree in Economics and Political Science)
(Dates of attendance: 1972-1976)

Phi Beta Kappa (Rhodes College)

Omicron Delta Kappa Honor Society (Rhodes College)

PERSONAL INFORMATION
15.  State your age and date of birth.

I _

16.  How long have you lived continuously in the State of Tennessee?

Since birth ‘
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17.  How long have you lived continuously in the county where you are now living?

Since birth (except when attending Vanderbilt University School of Law).

18.  State the county in which you are registered to vote.

Shelby County

19.  Describe your military service, if applicable, including branch of service, dates of active
duty, rank at separation, and decorations, honors, or achievements. Please also state
whether you received an honorable discharge and, if not, describe why not.

I did not serve in the military.

20.  Have you ever pled guilty or been convicted or placed on diversion for violation of any
law, regulation or ordinance other than minor traffic offenses? If so, state the approximate
date, charge and disposition of the case.

No

21.  To your knowledge, are you now under federal, state or local investigation for possible
violation of a criminal statute or disciplinary rule? If so, give details.

' No

)
N

Please identify the number of formal complaints you have responded to that were filed
against you with any supervisory authority, including but not limited to a court, a board of
professional responsibility, or a board of judicial conduct, alleging any breach of ethics or
unprofessional conduct by you. Please provide any relevant details on any such complaint
if the complaint was not dismissed by the court or board receiving the complaint.

I know of no formal complaints filed against me.

23.  Has a tax lien or other collection procedure been instituted against you by federal, state, or
local authorities or creditors within the last five (5) years? If so, give details.

No
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24.  Have you ever filed bankruptcy (including personally or as part of any partnership, LLC,
corporation, or other business organization)?

No. |

25.  Have you ever been a party in any legal proceedings (including divorces, domestic
proceedings, and other types of proceedings)? If so, give details including the date, court
and docket number and disposition. Provide a brief description of the case. This question
does not seek, and you may exclude from your response, any matter where you were
involved only as a nominal party, such as if you were the trustee under a deed of trustin a
foreclosure proceeding.

I was a defendant in Cook v. Trimble, et al., a federal lawsuit filed by Theodore G. Cook in the

United States District Court for the Western District of Tennessee in 1988. Mr. Cook had been

a defendant in a lawsuit in which J. Alan Hanover and I represented William F. Trimble in the

Chancery Court in Shelby County in the mid-1980s. After Mr. Cook lost that lawsuit, he filed
| suit against Mr. Trimble; Mr. Hanover; Harry Flemming; Sonitrol Corporation; former
‘ Chancellor D.J. Allisandratos; James W. McDonell; Glenn G. Reid; J. Keith McCormic; Aaron
B. Parker; Mark Varder Bruegge, Jr., and me. Then-United States District Judge Julia Gibbons
dismissed all claims asserted by Mr. Cook as frivolous pursuant to 28 U.S.C. 1915(d) and
declined to exercise jurisdiction over collateral state claims asserted by Mr. Cook. The Sixth
Circuit Court of Appeals affirmed. See Cook v. Trimble, et al., 1989 WL 16189, 869 F.2d 1489
(6th Cir. 1989) (Table Case).

In the mid-1980s, I filed a civil action in General Sessions Court in Shelby County against a
driver who backed into my car in a commercial parking lot, causing damage to the vehicle. The
driver left the scene of the accident after refusing to provide insurance information. I do not
recall the docket number of the case or the name of the defendant. I obtained a civil judgment
in the approximate amount of $400.00.

26.  List all organizations other than professional associations to which you have belonged
within the last five (5) years, including civic, charitable, religious, educational, social and
fraternal organizations. Give the titles and dates of any offices that you have held in such
organizations.

| Riveroaks Reformed Presbyterian Church (Presbyterian Church of America)
Ruling Elder, 2011 to 2017; 2021 to present
Trustee, January 2014 to present.

27.  Have you ever belonged to any organization, association, club or society that limits its
membership to those of any particular race, religion, or gender? Do not include in your
answer those organizations specifically formed for a religious purpose, such as churches
Or synagogues.
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a. If so, list such organizations and describe the basis of the membership
limitation.

b. Ifitis not your intention to resign from such organization(s) and withdraw from
any participation in their activities should you be nominated and selected for
the position for which you are applying, state your reasons.

No. |

ACHIEVEMENTS

28.  Listall bar associations and professional societies of which you have been a member within
the last ten years, including dates. Give the titles and dates of any offices that you have
held in such groups. List memberships and responsibilities on any committee of
professional associations that you consider significant.

Fellow, Tennessee Bar Foundation (2018 to present)

Fellow, American Bar Foundation (2017 to present)

Fellow, Memphis Bar Foundation (2016 to present)

Memphis Bar Association (1979 to 2020 and 2022-2023); Director (2017 - 2019)
Tennessee Bar Association (1979 to 2022, 2023-2024)

American Bar Association (1979 to 2005; 2009 to 2017)

The Federalist Society (2015 to 2018)

29.  List honors, prizes, awards or other forms of recognition which you have received since
your graduation from law school that are directly related to professional accomplishments.

William M. Leech, Jr. Award, Office of the Tennessee Attorney General and Reporter (2021)
AV Rating Martindale Hubbell
Best Lawyers in America; Commercial Litigation Super Lawyers

30.  List the citations of any legal articles or books you have published.

| Case Comment, Constitutional Law—Confrontation Clause—Admission at Trial of Slain
Informant’s Prior Grand Jury Testimony Against Defendants Does Not Violate Confrontation
| Guarantee Despite Lack of Cross-Examination, 31 VAND. L. REv. 682 (1978

31. List law school courses, CLE seminars, or other law related courses for which credit is
given that you have taught within the last five (5) years.

The Work of the Office of the Tennessee Attorney General (1 hour live CLE, Memphis Chapter
of the Federalist Society, 2018)

Faculty, National Attorneys General Training & Research Institute (NAGTRI)}— Advanced
Litigation Techniques, Mobile Training for Oregon Department of Justice (Salem, Oregon,
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2018)

CLE presentation re: Practice Before the Chancery Court of Shelby County (1 hour live CLE,
 Memphis Bar Association, 2016)

32.  List any public office you have held or for which you have been candidate or applicant.
Include the date, the position, and whether the position was elective or appointive.

Chancellor of Part II of the Chancery Court of Shelby County (2014); candidate in 2014 general
election.

Chancellor of Part III of the Chancery Court of Shelby County, successful applicant for
gubernatorial appointment (2015); unsuccessful candidate to complete unexpired term in 2016
general election.

Special Judge by gubernatorial appointment in Part II of the Chancery Court of Shelby County
(2024 to present).

33.  Have you ever been a registered lobbyist? If yes, please describe your service fully.

o |

34.  Attach to this application at least two examples of legal articles, books, briefs, or other
legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort.

e Inre: Investigative File Tennessee Bureau of Investigation, Investigative File: ME-76C-
000007 (State ex rel. Weirich, et al. v. Schilling); Memorandum and Order re: Standing
and Intervention (Shelby Chancery No. CH-15-1472-3, Nov. 30, 2015) (Attachment A)

e Inre: Investigative File Tennessee Bureau of Investigation, Investigative File: ME-76C-
000007 (State ex rel. Weirich, et al. v. Schilling); Order Directing Disclosure of TBI
Investigative File Pursuant to Tenn. Code Ann. § 10-7-504(a)(2)(A) (Shelby Chancery
No. CH-15-1472-3, Dec. 8, 2015) (Attachment B)

e Jackson, et ux. v. CitiMortgage, Inc., Order Granting in Part and Denying in Part
Defendant’s Motion for Summary Judgment (Shelby Chancery No. CH-141217-3, Jan.
5,2016) (Attachment C)

Each of these writings reflect my own effort (aided by parties’ briefing in Jackson only).
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ESSAYS/PERSONAL STATEMENTS

35. What are your reasons for seeking this position? (150 words or less)

In most instances the Court of Appeals is the appellate court of last resort. It is vital that parties |
who appear before the Court have confidence that their matters will be carefully considered by
impartial appellate judges who are keen to apply the policy determinations of the General
Assembly (provided they are constitutional) with due consideration of binding precedent. The
judges of the Court must bring their varied experience and legal acumen to bear for the resolution
of difficult legal issues. My decision to seek this position is not made lightly. Having given the
question deep consideration, I am convinced that I possess the requisite skills and temperament
to carry out the challenging tasks entrusted to a judge of the Court. In that light, I submit this
application with humility.

36. State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro bono
service throughout your time as a licensed attorney. (150 words or less)

While in private practice I participated in the Saturday Legal Clinic sponsored by the MBA. We
provided legal advice to who lacked the resources to retain counsel to address their legal
problems.

As Special Master for the Chancery Court, I sought to give measured consideration to cases that
frequently involved intra-family legal disputes concerning such matters as partition suits to
reduce the cost of such proceedings.

As ajudicial officer, it is my duty to understand that many pro se litigants have no legal training
and little familiarity with the judicial system. I am vigilant to see that pro se parties receive fair
and equal treatment before the court, while being mindful of the boundary between fairness to
a pro se litigant, who are required to comply with substantive and procedural law, and unfairness
to the adversary.

37.  Describe the judgeship you seek (i.e. geographic area, types of cases, number of judges,
etc. and explain how your selection would impact the court. (150 words or less)

I seek a position on the Tennessee Court of Appeals, a statewide unitary court with jurisdiction
over the vast majority of civil appeals from final (and sometimes interlocutory) rulings of the
trial courts. The twelve judges of the Court usually sit in panels of three to hear appeals from
final and interlocutory rulings of the trial courts. Four judges are appointed from each Grand
Division of the State. If I were selected to serve on the Court, I would hear cases before the
Court in Jackson, Nashville, and Knoxville.

I will strive to render decisions that foster public confidence in the integrity and impartiality of
the Judiciary. I will accept criticism with humility. I will pursue excellence and will assist the
Court in all respects.
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38.  Describe your participation in community services or organizations, and what community
involvement you intend to have if you are appointed judge? (250 words or less)

Much of my current community involvement is through my church. I am a ruling elder and sit
at least monthly to oversee the varied activities and ministry of the church to its members, to the
community, and needs throughout the country and the world at large. I also participate in
counseling, training, and teaching through the church. My wife and I are active in our
community group, which allows us to know each other better, and to better understand and assist
with each other’s needs. Ours is a growing church body which has attracted persons of differing
backgrounds and ethnicities to worship and live together in peace and harmony.

If appointed to the Tennessee Court of Appeals, I would continue my current community
involvement to the extent permitted by the Code of Judicial Conduct. I would also seek
opportunities to promote interest in the law among the young and to inform others of the
importance of a fair and impartial Judiciary.

E—— e e, e

39.  Describe life experiences, personal involvements, or talents that you have that you feel will
be of assistance to the Council in evaluating and understanding your candidacy for this
judicial position. (250 words or less)

| 1 seek this appointment having a refined appreciation for excellence in advocacy and judging. I
have had 35+ years of private practice experience working with and in opposition to many of
the best private lawyers in the State, and seven more years of practice in federal and state courts
alongside outstanding attorneys in the best public law firm in the nation. Now I have had the
privilege of serving two stents as a Chancery Court judge—presiding over cases argued by gifted
counsel in challenging cases. I have sought to be diligent in judicial preparation and to maintain
a considered judicial demeanor while attempting to manage and efficiently adjudicate cases in
the face of a considerable case backlog. In this I have benefited from the advice of judicial
colleagues—for which I am grateful. While my judicial record might not go unblemished by
error, I seek daily to uphold the reputation of the courts as firm, but fair.

As ajudge, I am aided especially by State v. Bristol, 624 S.W.3d 917, 923-25 (Tenn. 2022). It
expounds the “principle of party presentation,” as a defining feature of our adversarial justice
system. That principle promotes impartiality and fairness, recognizes the need for the court’s
“detachment,” aids its truth-finding function, and helps preserves the separation of powers. I
frequently cite Bristol from the bench to encourage improved advocacy before our courts.

#

40.  Will you uphold the law even if you disagree with the substance of the law (e.g., statute or
rule) at issue? Give an example from your experience as a licensed attorney that supports
your response to this question. (250 words or less)

Yes. If appointed to serve on the Court of Appeals, my role would be to apply the law as it is
enacted by the General Assembly. I would not seek to fashion the result of a particular case to
my personal liking, but would follow the law to the result that it requires. If the resulting
decision illustrates a defect in the law, it would then be for the Legislature to consider whether
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| a change is needed. So too, a judge of the Court of Appeals, at times, may employ a well-
reasoned dissent to alert the High Court to the need for closer examination of the caselaw. In
either event, the law maintains a dynamic character that permits change when needed.

To illustrate from my experience, during the COVID era Governor Lee issued an executive order
(EO) that permitted parents to opt their children out of locally-imposed masking requirements
in public schools. My team was assigned to advocate that the EO was lawful. All three district
courts who considered challenges to the EO disagreed. My own view was that the courts had
been wrong. But we advised that the State should comply with the rulings. The General
Assembly later refined the law, and one of the district courts conducted a trial on a challenge to
the new statute—with a similar outcome to that of the earlier cases. The State appealed, and I
successfully argued the case in the Sixth Circuit, achieving a reversal of the judgment below.

Application for Judicial Office | Page 15 of 18 | Revised 11/28/2022




REFERENCES

41.  List five (5) persons, and their current positions and contact information, who would

recommend you for the judicial position for which you are applying. Please list at least

two persons who are not lawyers. Please note that the Council or someone on its behalf
may contact these persons regarding your application.

A. Matt Rice, Tennessee Solicitor General, Office of the Tennessee Attorney General and

B. Lacei MaseI Chief Deiutil QOffice of the Tennessee Attornei General and Reiorteri P.O.

C. John Dudas, Belz Enterprises,

D. Rev. Tommy Lee, Teaching Elder, Riveroaks Reformed Presbyterian Church, PCA,

E. Allen S. Blair, Blair Mediation, PLLC
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AFFIRMATION CONCERNING APPLICATION

Read, and if you agree to the provisions, sign the following;:

I have read the foregoing questions and have answered them in good faith and as completely as my records
and recollections permit. I hereby agree to be considered for nomination to the Governor for the office of
Judge of the Court of Appeals of Tennessee, and if appointed by the Governor and confirmed, if applicable,
under Article VI, Section 3 of the Tennessee Constitution, agree to serve that office. In the event any
changes occur between the time this application is filed and the public hearing, I hereby agree to file an
amended application with the Administrative Office of the Courts for distribution to the Council members.

I understand that the information provided in this application shall be open to public inspection upon filing
with the Administrative Office of the Courts and that the Council may publicize the names of persons who
apply for nomination and the names of those persons the Council nominates to the Governor for the judicial
vacancy in question.

Dated: October 23, 2024,

Signature

When completed, return this application to John Jefferson af the Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219.
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THE GOVERNOR’S COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 UNION STREET, SUITE 600
NASHVILLE CITY CENTER
NASHVILLE, TN 37219

TENNESSEE BOARD OF PROFESSIONAL RESPONSIBILITY
TENNESSEE BOARD OF JUDICIAL CONDUCT
AND OTHER LICENSING BOARDS

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. I
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

Please identify other licensing boards that have
James R. Newsom IlI issued you a license, including the state issuing

the license and the license number.
%@ m e None
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Attachment A

CH-15-1472-3

In Re: Investigative File Tennessee Bureau of Investigation,
Investigative File

State of Tennessee et al
Vs

Connor Schilling

Memorandum Opinion and Order Re: Standing and
Intervention



IN THE CHANCERY COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

IN RE: INVESTIGATIVE FILE
TENNESSEE BUREAU OF
INVESTIGATION,
INVESTIGATIVE FILE:
ME-76C-000007

No. CH-15-1472-3

Part 111

STATE OF TENNESSEE ex rel.
AMY P. WEIRICH, District Attorney
General for the Thirtieth Judicial
District and MARK GWYN, Director
of the Tennessee Bureaun of
Investigation,

Plaintiff,
V.
CONNOR SCHILLING,

Defendant.

M.B.

NTERE

NOV 30 205

MEMORANDUM OPINION AND ORDER
RE: STANDING AND INTERVENTION

I. STATEMENT OF THE CASE

A. The State’s Petition.

The State of Tennessee by and through Amy P. Weirich, District Attorney
Genetal for the Thirticth Judicial Distrdct (the “District Attorney”) and Mark Gwyn,

Dircctor of the Tennessce Burcau of Investigation (“TB1”) (together the “State”) filed



the Petiion to Release Tennessee Burcau of Investgation Investigative File (the
“Petition”) in this court on November 3, 2015. The State’s Petition prayed for an
ordet of this coutt permitting the release to the public of TBI Investigative File MIE-
76C-000007 (the “TBI File”) on the authodty of TENN. CODE ANN. § 10-7-
504{(x)(2)(A).

The TBI File is the "T'BT’s investigative file regarding the July 17, 2015 incident
which resulted in the death of Mr, Dattius Stewart, who was shot and killed by
Memphis Police Officer Connor Schilling (“Mr. Schilling”). Petiton at § 1. The
District Attorney exercised her authority pursuant to TENN. CODE ANN. § 38-6-102
to request that' the TBI conduct the investigaton into the death of Mt Darrus
Stewart.! Petition at § 2. The District Attorney later requested that the Grand Jury
indict Mt Schilling fot the criminal offenses of Voluntary Manslaughter and
Employing a Fircarm Duting the Commission of a Dangcerous Felony. Pedtion at § 3.
On November 3, 2015, a BT agent presented the case to the Shelby County Grand

ury. Petition at Y 3. Pursuant to the Grand Jury’s statutory authortity, the Grand Jury
’ 1y y 1y

1 TENN. CODE ANN. § 38-6-102 permits the Director of the TBI, upon the request of the district
attorney geneeal of any judicial district, to assign ‘TBI criminal investigators to aid that district
attorney general in the investigation of any crime commireed in the distict attorney genetral’s judicial
district, but only when the districe attorey general requests such aid. When detailed by the Director
to aid the district attorney general, the criminal investgators have full powet to issue subpocenas for
witnesses, to serve the subpoenas, to administer oaths to witnesses as they may summon, to take
written statements from them and, to have the same powers with reference to the execution of
criminal process, muking arrests, and the like, as does the sheriff of the county i which the
investigators are at work.
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returned a no true bill. Petition at § 4. The Petition assetts that there can now be no
prosccution of Mr. Schilling. Petition at § 4.

The State asserts that it is in the best interest of the public that the TBI File be
made available to the public immediately. Pedtion at § 7. The State sceks court
permission to make the TBI File, less identifying and personal informaton (to be
redacted prior to publication), available to the public through the District Attorney’s
website. Petition at 4 6-8.

B. The Motions to Intervenc

Pursuant to the coutt’s authority under TENN. R. C1v. P. 16.01(1), the court
entered an Imitial Scheduling Order on November 5, 2015, ruling that it was
appropriate, in the circumstances of this case, to set November 10, 2015 as the
deadline for any person or entity to scek intervention herein putsuant to TENN. R,
Crv. P. 24,

On November 5, Mary Stewart and Henry Williams, the patents of Mr, Dartius
Stewart (the “Parents”) filed a Motion to Intervene and Postpone the Release of the
Tennessce Burcau of Tnvestigation’s Tnvestigative File, The Parents” motion sought
the postponement of the release of the TBI File to the public “in order to prevent the
unwartanted dissemination of extremely private and sensitive information ... in
regard to the manner and details” of the death of Mr. Darrius Stewart. Id. at 1-2. The
Parents asserted that they would “suffer irrepatable emotional harm if the

Investigative File is released without [their] opportunity to review the file prior to its
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availability for public consumption.” Id. 'at 2. The Parents sought permissive
intervention pursuant to ‘TENN. R. Civ. P. 24.02, contending that otherwise their
interests and that of Mr. Darrius Stewart’s Estate would be impaired. Id. at 2-3.

On November 10, Mr. Schilling filed a2 TENN. R. Civ. P. 24 Motion to
Intervene. Mt. Schilling asserted that he claims an interest in the subject matter of this
action, that he is so situated that the disposition of this action may impait his ability to
protect his interests and that none of the existing parties will adequately protect his
interests. Jd ar 1. Mr. Schilling asscrted that counsel for the Parents and others
publicly had requested that the United Stawes Department of fustice (the “USDQJ”)
look into the circumstances of Mt Darrius Stewart’s death “with the idea of
prosecuting” Mr. Schilling. I4. at 1-2. Mr. Schilling contended that the release of the
TBI File would cteate publicity “which would impair Schilling’s ability to have a fair
trial [by an impartial jury] in the United States Districe Court, in the unlikely event that
the federal government should decide to prosecute the matter” in derogation of his
Sixth Amendment rights. Id. at 2.

Mt. Schilling’s Motion to Intervence was accompanied by “a pleading sctting
forth the claim or defense for which intervention is sought” in conformity to TENN,
R. Civ. P. 24.03. Tn his proposced response, Mr. Schilling states that he has no
objection to the release of the TBI File, but asks that the court impose certain terms
and conditions of said releasc: (1) that the TBI File not be released until the USDO)

has reached a decision as to whether it will pursuc an indictment; (2) that because he
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is enfitled to have the public records of the matter expunged, “that these records be
made available to the public for a certain period of time to be determined by the
Court to satisfy the ‘public interest’, but that, thercafter, all public records be
cxpunged;” and (3) “that if this court determines that the investigatve file should be
released to the public, that it st fair and cquitable conditions of what, if any, material
will be redacted from the investigative file.” Id at 1-2. Among other affirmatve
defenses which relate to his right to a potential trial before an impartial federal jury (/.
at 4-5), Mr. Schilling sceks to asscrt that the State lacked standing to prescnt the
Pedtion. Jd. at 2,

The court sct a heating for November 13, 2015 to hear argument on the
Motions to Intcrvene. Shordy before the hearing, the Parents filed “Plandgffs
Withdrawal of Motion to Postpone the Release of the Tennessce Burcau of
Tnvestigation’s Investigative File,” stating that they withdraw theit previous motion to
intervene, having clected to have the TBT File published. Id at 2. The Parents
expressed their “full confidence that the public’s interest [in disclosure] is paramount
to their own and do not wish to effectuate further delay.” Jd. at 2.

At the hearing, the court quesied the State whether there was a precedent for
the ‘'TBI making a dircct request to a Tennessee coutt of record to disclose the
contents of a TBT investigative file, and was advised that this is the fitst such mstance.
The District Attorney advised the court that the TBI File remains in her posscssion —

it has not been filed with the Clerk and Master of the Chancery Court. Also, because
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the Shelby County Grand Jury did not retutn a true bill against Mr. Schilling, thete 1s
110 criminal procecding in the Ctiminal Court of Shelby County to which the TB] File
relates. Further, the District Attorney informed the coutt that, in the “unlikely” event
that the USDOJ determined that a criminal investgation of Mr. Schilling was in order,
the USDOJ would not rcly upon the TBI File. The USDOJ would instead instruct the
Federal Bureau of Tnvestigation to putsue an independent investigation of the matter.
Finally, the coutt advised counsel of two recent Tennessee appellate opinions of
potential relevance, State of Tennessee ex rel. Johnson v. Gwyn (*Johnson™), No.
M2013-02640-COA-R3-CV, 2015 WL 7061327 (T'enn. Ct. App. Nov. 10, 2015) and
State of Tennessee v. Cobbins (“Cobbins’), No. E2013-02726-CCA-WR-CO
(Tenn, Crim. App. Feb. 4, 2015) and ditected the State and Mr. Schilling to bricf two
issucs on an expedited basis: (1) standing and (2) intervention. The court received a
set of legal memoranda from the State and Mr. Schilling on November 18 and a
second sct of rebuttal briefs on November 23.

II.  STANDING

a. Applicable Principles of Standing Under Tennessee Law

Given the circumstances of this action, the court must first consider threshold
questions pertaining to justiciability. See City of Memphis v. Hargett (“Hargett?),
414 SW¥.3d 88, 96 (Tenn, 2013) (justiciability is a threshold nquiry). Tennessee courts
have long recognized that  ‘the province of a court is to decide, not advise, and to

settle rights, not to give abstract opinions,” ” Norma Faye Pyles Lynch Farmily
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Purpose LLC v. Putnam Cnty., 301 S.\¥.3d 196, 203 (T'enn. 2009) (quotng State v.
Wilson, 70 Tenn. 204, 210 (1879)). Thus, Tenncssce courrs decide only “ ‘legal
controversics,” * id. (quoting White v. Kelton, 144 “Tenn. 327, 232 S.W. 668, 670
(1921)), and a legal controversy exists “when the disputed issue is real and exisung,
and not theoretical or abstract, and when the dispute is between partics with real and
advesse interests.” £d. (citations omitted).

As our Supreme Court recently recognized in West v. Schofield, 468 3.\¥.3d
482, 490 (L'enn. 2015) (“West I%), to determine whether a particular case involves a
legal controversy, Tenncssee courts use justiciability doctrines that “mitror the
justiciability doctrines employed by the United States Supreme Court and the federal

[13K]

courts.” Id. (citations omitted). Without justiciability doctrines, “ ‘the courts would be
called upon to decide abstract questions of wide public significance even though othet
governmental institutions may be more competent to address the questions and even
though judicial intervention may be unnccessary to protect individual rights.” ” Am.
Civil Liberties Union of Tenn. v. Darnell, 195 S.\W.3d 612, 620 (Tenn. 2006)
(quoting Warth v. Seldin, 422 U.S. 490, 500 (1975)).

The Coutt has reaffirmed the necessity and impottance of justicability doctrines
in West v. Schofield, 460 S.\W.3d 113, 129-30 (Lenn. 2015) (* West I'), stating:

[A] declaratory judgnient action cannot be nsed by a court to decide a theorelical

guestion, rendes an advisory opinion which may help a party in another

transaction, or allay fears as to what may occnr in the futnre |.] Thus, in order to

maintain an action for a declaratory judgment[,] a justiciable controversy
must exist. For a controversy to be justiciable, a real guestion rather than a
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theoretical one must be presented and a legally protectable interest must be at stake. If
the controversy depends upon a futnre or contingent event, or involves a theoretical or
hypothetical state of facts, the controversy is not justiciable. 1€ the rule were
otherwise, the courts might well be projected into the limidess field of
advisory opinions,

Id.,, 460 S.W.3d at 129-30 (cmphasis by the Court) {citations omitted) (quoting State
v. Brown & Williamson Tobacco Corp. (“Brown & Williamson) 18 S.\.3d 186,
193 (Tenn. 2000)) (internal quotation marks omitted).

Justiciability doctrines “include: (1) the prohibition against advisory opinions,
(2) standing, (3) tpencss, (4) mootness, (5) the political question doctrine, and (6)
exhaustion of administrative remedics.” Wesr II, 468 S W.3d at 490. Standing s the
justiciability doctrine at issuc in this matter. Tn Hargets, our Supteme Court
considered the doctrine of standing tn depth:

Courts use the doctrine of standing to determine whether a litigant s
entitled to pursue judicial relief as to a particulat issuc or cause of action.
ACLU of Tenn. v. Darnell, 195 SW.3d 612, 619 (Tenn. 20006);
Knierim v. Leatherwood, 542 S\V.2d 806, 808 (Tenn. 1976). The
propet focus of a detetminaton of standing is a party’s right to bring a
cause of action, and the likelihood of success on the merits does not
factor into such an inquity. Darnell, 195 S\W.3d at 620; Petty v.
Daimler/Chrysler Corp., 91 S.\W.3d 765, 76768 (Tenn. Ct. App.
2002). Every standing inquity requires a “careful judicial examination of
a complaint’s allegations to ascettain whethes the particular plaingff is
entitled to an adjudication of the particular claims assected.” Allen .
Wiright, 468 U.S. 737,752 (1984).

QOut jusisprudence recognizes two categotics of standing that govern
who may bring a civil cause of action: non-constitutional standing and
constitutional standing. Non-constitutonal standing  focuses  on
considerations of judicial restraing, such as whether 4 complaint raises
generalized questions more propetly addressed by anothet branch of the
government, and questions of statutory interpretation, such as whether a
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starute designates who may bring a cause of action or creates a limited
zonc of intcrests, See In re Estate of Smallman, 398 S.W.3d 134, 148-
49 (Tenn. 2013); State v. Hartison, 270 S\V.3d 21, 28 (Tenn. 2008); see
also Ditto v. Del. Sav. Bank, No. 12006-01439-COA-R3-CV, 2007 WL
471146, at *3 (Lean. Ct. App. Feb. 14, 2007) (discussing prudential
considerations rclevant to non-constitutonal standing). Constitutional
standing, the issue in this case, is one of the “irreducible ... minimum”
requirements that a party must meet in order to present a justciable
controversy. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992);
see also City of Chattanooga v. Davis, 54 S\V.3d 248, 280 (Tenn. 2001);
Norma Faye Pyles Lynch Family Purpose LLC |v. Putnam Cnty.),
301 S.W.3d at 202-03 (noting that Teanessce courts” adoption of the
vatious justiciability doctrines, including standing, has a basis in the
sepatation of powers required under article II, sections 1 and 2 of the
Tennessee Constitution).

To establish constiutional standing, a plaindff must sausfy “three
‘indispensable’ elements.” Darnell, 195 S\V.3d at 620 (quoting Petty, 91
S.W.3d at 767). Fitst, a pacty must show an injury that is “distinct and
palpable”; injuries that arc conjectural, hypothetical, or predicated upon
an interest that a litigant shares in common with the general citizenry are
insufficient in this regard. Id. Second, a party must demonstrate a causal
connection between the alleged injury and the challenged conduct. Id.
(citing Mayhew v. Wilder, 46 S\W.3d 760, 767 (Lenn. Ce. App. 2001)).
While the causation clement is not onerous, it does require a showing
that the injuty to a plaindff is “fairly traceable” to the conduct of the
adverse party. Id. (quoting DaimlerChrysler Corp. v. Cuno, 547 US.
332, 342 (2006)). The thitd and final element is that the injury must be
capable of being redressed by a favorable decision of the court. Id; see
also Davis, 54 S.\W.3d at 280 (noting that the third standing clement
requites an injury that “is apt to be redressed by a temedy that the court
is prepared to give” (quoting Metro. Air Research Testing Auth., Inc.
v. Metro. Gov’t of Nashville & Davidson Cnty., 842 S.\¥.2d 611, 615
(Tenn. Ce. App. 1992))).

Hargett, supra, 414 S.\W.3d at 97-98 (footnote omitted).
Mt. Schilling urges the court to find that the State lacks standing, and for that

thteshold reason, the Petiion must be dismissed. He makes a three-pronged



argument: (1) the State lacks standing to request a release of the TBI File; (2) the court
Jacks jutisdicion over the TBI File; and (3) the public interest argument has already
been rejected by the Tennessee coutts.® The court will address these issucs below.,

b. Standing of the State

Mr. Schilling points out that the TB1 and the District Attorney alrcady have a
copy of the TBI File, and for that reason they lack standing, having suffered no injury.
Citing Hargerr, 414 SW.3d at 98, Mr. Schilling argues that the Srate (the TBI and the
District Attorney) has not suffered an injury, cven if the state officials purport to be
acting on behalf of the public.

As to standing, the State observes that the Tennessee Public Records Act (the
“TPRA), s codified at TENN. CODE ANN. §§ 10-7-101, ¢f seq., grants full access of all
governmental recotds to the public “unless otherwise provided by state law.” TENN.
CODE ANN. § 10-7-503(a). It notes that TENN. CODE ANN. § 10-7-504 cnumcrates a
list of excmpdons to the general standard of disclosute, which records are to remain
confidential under Tennessee law, including all investigatve records of the TBI, which
are to be treated as confidendal and shall not be open to inspection by members of
the public. TENN. CODE ANN. § 10-7-504(2)(2)(A). The State points out that the

confidential natute of I'BI investigative files is not absolute in that the legislative

2 While denominated by Mr. Schilling as “standing”™ arguments, the latter two arguments address
whether the State has stated a claim on which relicf may be geanted and whether the State is entitled
to the relicf requested. For sake of organization, the court will address the latter arguments in the
ordetr addressed by Mtr. Schilling,
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languages states: ““The information contained in such records shall be disclosed to the
public only in compliance with a subpoena ot an order of a coutt of record...” Jd
The State poses two alternative azguments in suppott of the release of the TBI
File by which the State sceks to establish standing. In the first, the State argucs that
the TPRA provides for one, but not the only, proper procedure for obtaining access
to TBI investigative files via TENN. CODE ANN. § 10-7-505(a). That section statcs:
(1) Any citdzen of Tennecsscc who shall request the right of personal
inspection of any state, county or municipal record as provided in § 10-
7-503, and whosc request has been in whole ot in part denied by the
official and/or designee of the official or through any act or regulation
of any official or designee of any official, shall be entided to petition for
access to any such record and to obtain judicial review of the actions
taken to deny the access.
Asscrting that the District Attorney and the Director of the TBI are themselves
“citizens of Tenncssee,” they, under the “unique circumstances” of this case arce
endtled to scek disclosute of the records to the public pussuant to TENN. CODE ANN,
§ 10-7-505(a)
In the second alternative argument, the State acknowledges that in this
circumstance no onc has denied a “citizen” access to a file as contemplated by the

language of TENN. CODE ANN. § 10-7-505(a). Instead, the State argues that the

language of TENN. CODE ANN. § 10-7-504(a)(2)(A) by its own operation cntitles the

3 In sumunarizing this argument, the State concludes “Following the procedutes set forth in section
10-7-505, a citizen is to file o pedtion in the chancery coutt ot circuit couct for the county in which
the county or municipal recotds sought are situated. Again, the District Attorney and TBI Director,
as citizens of Tennessee, have rightfully and lawfully petitioned this Honorable Court to do just that.
"The Act confers standing on cach as citizens of the state of Tennessee.” State’s Memorandum at 4.
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TBJ and the District Attorney to seck public disclosuse to members of the public who
ordinarily cannot inspect a TBI investigative file because of its confidential nature.
Thus, that section provides a “path fot release” of the TBI File through a subpoena ot
an order of a court of record. State’s Supplemental Memorandum at 2.

Elaborating on their roles in petitioning for public disclosure, the State argues
that the District Attorney requests the release of the TBI File putsuant to her
“prosccutotial funcion attendant to the Grand Jury’s decision” conferring standing
on het office to seck the release of the TBI File to the public. Id at 2. As to the TBI,
the State asscrts that as the entity which can claim confidentuality putsuant to TENN.
CODE ANN. § 10-7-504(a)(2)(A), its consent to disclosure is necessary for disclosure
to occut. See /.

The court concludes that the State has standing to tequest the public disclosure
of the I'BI File. The court reaches this conclusion with a measure of judicial humility,
finding itself in uncharted legal waters. This mateer requires a decision which is neither
easy nor self-evident, but is in accordance with the guiding principles pronounced by
our appellate coutts as sct forth above.

The court reasons that the Petition is not brought to seek advice from the court
or to obtain an abstract opinion, but in ordet to scttle a legal controversy in which the
disputed issues arc real and existing, involving parties with real and adverse interests.
See Norma Faye Pyles Lynch Family Putpose LLC v. Putnam Cnty., 301 5.\V.3d

at 203.
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On a foundational level, the court recognizes that in our system of state
government there is a sepatation of powers among the co-ordinate branches of state
government. As our Supteme Court explained in State v. McCoy, 459 S.W.3d 1, 9
{Tenn, 2014):

The Tennessee Constitution includes two explicit provisions establishing
the separation of powers among the three branches of government.
Article 11, section 1 provides, “The powers of the Government shall be
divided into three distinct departments: the Legislatdve, Executive, and
Judicial.” Article 11, section 2 elaborates, “No person ot persons
belonging to one of these departments shall excrcise any of the powers
propesly belonging to cither of the others, except in the cases hetein
directed or permitted.” While there are no precise lines of demarcanon
in the respective roles of our three branches of govetnment, the
traditional rule is that “the legislative [branch has] the authority to make,
order, and repeal [the laws], the executive ... to administer and enforce,
and the judicial ... to interprer and apply.” Underwood v. State, 529
S.\W.2d 45, 47 (Tenn. 1975) (quoting Richardson v. Young, 122 Tenn.
471, 125 S.W. 664, 668 (1910)).

In this instance, our Legislature, setting policy, has provided in TENN., CODE ANN. §
10-7-504(a)(2)(A) that it is the norm that TBI investigative files and the cerrain files of
five other departments or agencies of state government identified by name thercin'
“shall be treated as confidendal and shall not be open to inspection by members of
the public.” I4 The plain language of TENN. CODE ANN. § 10-7-504(a)(2)(A) adds,
however, that “The information contained in such records shall be disclosed to the

public only in compliance with a subpoena or an order of a court of record” The

4 Those being the Office of Inspector General, the Department of Agticulture, the Department of
Envitonment and Conscrvation, the Department of Safety and the Alcoholic Beverage Commission.
See TENN. CODE ANN. § 10-7-504(z)(2)(A).
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General Assembly has determined as a matter of policy that out “courts of record”
are uniquely suited to be those “governmental instwdons ... [that arc] competent to
address” the question of whether such public disclosure of TBI investigative files
should be made, and if so, in what citcumstances, under what condidons, and under
what constraints. See Darnell, supsa, 195 S.\W.3d at 620.

In contrast to a declaratoty judgment action which cannot be used to decide a
theoretical question or allay fears as to what may occur in the future, the State’s
Petition presents real questions and legally protectable intetests are at stake. Gff West I,
460 S.W.3d at 129-30. While Mr. Schilling has exptessed concerns as to what may
occut in the future if the contents of the TBT File were to be disclosed to the public,
i.e., in the “unlikely” cvent of his fedetal prosecution, the contingent nature of thesc
events should not obscure the State’s present assertion that “It is in the best interest
of the public that fthe TBI File] be made available immediately ... to the public” over
Mr. Schilling’s oppositdon. See Petiton at 2, 17, 8.

'The fact thac the TBI, the Office of Inspector General, the Department of
Agriculture, the Department of Environment and Consctvation, the Depattment of
Safety and the Alcoholic Beverage Commission have not previously sought coutt
approval for the public disclosuse of records made confidential pursuant to TENN.
CopE ANN. § 10-7-504(a)(2)(A) docs not demonstrate that they are precluded from
doing so via the exception from nondisclosure provided by the General Assembly.

The proper focus of a determination of standing is a party’s right to bring a cause of
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action, and the likelihood of success on the merits does not factor into such an
inquiry. See Hargert, supra, 414 S.\W.3d at 97. The court determines based on a careful
judicial examination that the State is entitded to an adjudication of the particular claims
asserted in the Pedtion. See 7d.

As to principles of non-constitutional standing, considerations of judicial
restraint would counsel that if the Petidon had rtaised generalized questions morc
propetly addressed by a branch of the government other than the judiciary — such
prudential concerns would cause the court to go no further. As discussed above, the
General Assembly has directed such questions as presented by the Pention to the
coutts for resolution. Judicial restraint tn this circumstance would be tantamount to an
abdication of judicial responsibility in the face of Legislative assignment of duty. The
court concludes that “non-constitutonal standing” is present.

Concerning  principles of consututonal standing, as discussed above, the
cxecutive department of the State is chatged with administering and enforcing the
laws. Public officials in Tennessee are presumed to discharge their duties in good faith
and in accordance with the law. West IT supra, 468 S.\V.3d at 493, The State’s Petition
asserts that in the absence of public disclosure of the TBI File an injury would occur
in derogation of “the best interest of the public,” See Petitton at 2, § 7. While
reasonable minds might differ & o how the public interest would best be served, the
court presumes that the State and its executive officials on whosce relation the Petidon

is filed, the District Attorney and the Director of the TBI, have a good faith basis for
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their assertion that in the absence of public disclosurc, injuties that are “distinct and
palpable” would occut, injurics that they, due to their positions, cxperience and due to
information available to them, are well-placed to perceive and address. See Hargett,
sipra, 414 SW.3d at 98. Second, again based on the State’s assertions, the challenged
conduct, in this instance, non-disclosure, would have a causal connection that is fairly
traceable to the alleged injury. See 7d. Finally, the agscrted injury that would result
from non-disclosure is cleatly capable of being redressed by a favorable decision of
the court. See id. The court concludes that “constitutional standing” is present. For
these reasons, the court finds that the State has standing to bring the Petition.
¢. Jurisdiction of the Court

M. Schilling, like the State, has infused his “standing” argument with additional
arguments. Those arguments go to whether the State has stated a claim on which
relicf can be granted or whether the State should be granted the requested relief. He
contends that “for the coutt to cven considet permitting disclosure — for the court to
have jusisdiction over the TBI file — the T'BT File must have been filed with the coutt
in a case and be part of the judicial tecord.” Schilling Memorandum at 4. Otherwise,
he asserts, thete is no case that has teached the coutt. Id The State does not address
this argument in the memoranda submitted to the coutt

The court observes that the State could rectify this alleged deficicncy by
tendering the TBI File for filing in this court. However, there is nothing in the TPRA,

or morte specifically in TENN. CODE ANN. § 10-7-504(2)(2)(A) that requites that a TBI
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investigative file must be filed of record with the court as a prerequisite for public
disclosure. The trial coutt in Johnson, 2015 WL 7061327 at *2, ruled that it lacked
jurisdiction under the doctrine of i custodia legis. In Johnson the Knox County
Criminal Court alteady had jurisdiction over the TBI investigative file at issue thercin.
That ruling, which was not addressed by the Court of Appeals in Johnson, does not
control hercin, In any cvent, this casc is distdnguishable from Johnson in that the
Shelby County Criminal Coutt does ot have jurisdiction over the TBI File because the
Grand Jury did not return a ttue bill, and there was no criminal case thereafter. Thus
the fact that the T'BI File is not resident in the Chancery Court Clerk’s Office does
not depsive this court of jurisdiction.

Considerations of judicial economy suggest that the best course of action is for
the District Attorney to retain possession of the TBI File at this juncture. Should the
court order disclosure of the 'I'BI File, yet require the State to make further redactions
in addition to thosc alteady madc to ensure the non-disclosute of extrancous
confidential information, that process would likely be impeded, rather than advanced,
by returning the TBI File from the court clerk to the office of the District Attorney
for such processing. However, the coutt tetains the discretion to examine the TBI File
if it larer finds such examination necessary to adjudicate this lawsuit.

d. The Public Interest
Mr. Schilling finally argues that the public policy of the State requites the

confidentiality of the 'I'B] File. 1n the cited cascs, Cobbins, Abernathy v. Whitley,
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838 S.\W.2d 211 (Lenn. Ct. App. 1992) (“Abernathy”’) and Higgins v. Gwyn, No.
M2011-00553-COA-R3-CV, 2012 WL 214829 (Tean. Ct App. Jan. 23, 2012)
(“Higgins”), the TBT resisted the disclosure of the TBI investigative files at issuc.
Those cases do not establish that disclosute of 2 TBI investdgative file may not be
otdered by a court of record if disclosure would serve the public interest.

Having concluded that the coutt has standing over this lawsuit, the court next
considers whether Mr. Schilling should be allowed to intetvene, and if so, under what

condidons,

II. INTERVENTION
Mr. Schilling moves to intervene pursuant to TENN. R. Civ. P. 24.01 and 24.02.
"I'he State opposes Mt Schilling’s intervention. Rule 24.01 provides:
Upon timely application anyone shall be permitted to intervene in an
action: (1) when a statute confers an unconditional right to intervenc; or
(2) when the applicant claims an interest relating to the propetty ot
transaction which is the subject of the action and the applicant is so
situated that the disposition of the action may as a practical mattet
impair or impede the applicant’s ability to protect that interest, unless the
applicant’s interest is adequately tepresented by existing pattics; ot (3) by
stipulation of all the parties.
M. Schilling does not contend that there is a statute which confers an unconditional
right o intervene. The State has not stipulated that Mr. Schilling may interven. ‘Thus
the court must determine if Mr, Schilling “claims an interest relating to the property

ot tansaction which is the subject of the action and ... s so situated that the

disposition of the action may as a practical matter impair or impede the {his] ability to
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protect that interest, unless [his| interest is adequately represented by existing parties.”
TENN. R. Crv. P. 24.01(2).

A party sceking to intervene as of right under Rule 24.01 must establish that (1)
the application for intervention was tmely; (2) the proposed intervenor has a
substantial legal interest in the subject matter of the pending litigaton; (3) the
proposed intervenor’s ability to protect that interest is impaired; and (4) the parties to
the underlying suit cannot adequately tepresent the intervenor’s interests. The
prospective intervenor has the burden of establishing all four of these elements or else
the motion to intervene as of right will be denied. Brown & Williamson, supra, 18
S.\W.3d at 190-91. While the precise nature of the interest required to intervene as of
right has cluded exact definition, it is clear that the right does not include a mere
contingent, remote, ot conjectural possibility of being affected as a result of the suit,
but must involve a direct claim on the subject mattet of the suit such that the
intervenor will either gain or lose by dircct operation of the judgment” Id. at 192,
The court considers whether Me. Schilling has met his burden of cstablishing the
elements 1dentified above.

Mr. Schilling’s Motion to Intervene was filed within the time set by the court,
that is, within seven days of the filing of the Pedtion. The State does not contend that
the moton was untimely, The temaining clements ate intesconnected. The court must
consider whether Mr. Schilling has a substantial legal interest in the subject matter of

the pending litigation, that being the State’s Petition to this court for an order
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permicting the immediate disclosure of the TBI File to the public; whether in his
absence from the lawsuit, Mr. Schilling’s ability to protect that interest is impaired;
and whether the State alone, the only otiginal party to the lawsuit, cannot adequately
represent Mr. Schilling’s interests.

Mr. Schilling claims a substantial legal intetest in the subject matter of this
litigaton. His proposed tesponse to the State’s Petition (the “Proposed Responsc™)
states that he has no objection to the release of the TBI File, but utges the court to
rule that conditions be placed by the court upon the tming, duration and contents of
that rclease in order to protect his intetests.

The State’s Petiion observes that, as a result of the Grand Jury’s no true bill,
there can bé no prosecution of Mr. Schilling. Certainly this is true as to a criminal
prosccution by the State. Mr. Schilling counters that he remains subject 1o a potential
federal investigation and prosccution in connection with the death of Mr. Dartius
Stewart. Mt. Schilling’s Proposed Response assctts that he has reason to believe that
counsel for the Parents and a United States Congtressman have made separate tequests
to the USDO] to initiate an investigation into Mr. Schilling’s actions on the night of
July 17. Mr. Schilling expresses concern that the public telease of the TBI File would
compromise his right to a prospective federal trial on criminal charges before an
impartial jury and that certain contents of the 'I'BI File would not be admissible in a

court procceding. The State argues that, if a federal investigation did result, the
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Federal Bureau of Tnvestigation would be expected to conduct its own investigation
without reference to the TBI File.

The court concludes that the matter which is the subject of this action is
whether the TBI File should be releascd to the public. Apart from the potential that
M. Schi'lling may be the rarget of a federal investigation and prosecution, the court
reasons that Mr. Schilling at least has a substandal interest in the timing, duration and
contents of that releasc. The disposition of this lawsuit “may as a practical matter
impair ot itnpede [his] ability to protect fhis] interest” — which interest 1s not
adequately tepresented by the State. For cxample, Mr. Schilling argues (without
claboration) in his Proposed Response that he is entided to have the public records of
the matter expunged (presumably at some point in time by the Criminal Court).
Proposed Response at 2. In view of that interest he asks “that these records be made
available to the public for a certain period of time to be determined by the Court to
satisfy the ‘public interest’, but that, thereafter, all public records be expunged.” Jd.
"The State has not responded to this contenton on the part of Mr. Schilling,

Tt is not necessary for this court to engage in conjecture as to what may happen
in the event that the T'BI File is disclosed to determine whether, in its discretion, Mr.
Schilling should be permitted to intervene pursuant to TENN, R, Civ. P. 24.01(2). Mr.
Schilling has demonstrated a substantial legal interest in the subject matter of the
pending litigation. Morcovet, Mt. Schilling is so situated that, in his absence, his ability

to protect that interest is impaired. Finally, as the State is the only party to the
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Pedtion, Mr. Schilling’s interests would not be adequately tepresented if his
application to intervene is denied. The court finds that Mr. Schilling’s Motion to
Intervene pussuant to TENN. R CIv. P. 24.01 should be and therefore is GRANTED,
and that he be aligned as a party defendant.’ Mr. Schilling is granted leave to file his
Proposed Response within five (5) days of the entry of this Memorandum Opinion
and Order.

This finding does not end the court’s inquiry. It is unquestioned that “virtually
any condition” may be attached by a trial court to a grant of permissive intervention
pursuant to TENN. R. CIv. P. 24.02. Manufacturers Consolidation Serv., Inc. v.
Rodell 42 S\V.3d 846, 863 (I'enn. Ct. App. 2000) (relying on federal authorines
applying FED. R. Civ. P. 24(b)). For the reasons that follow, the court rules that it may
impose conditions on the intervention of Mr. Schilling pursuant to TENN. R. Civ. P,
24.01.

Tn pertinent part, TENN. R. C1v. P. 24.01 and FED. R, C1v. P. 24(2) are identcal,
Tennessee courts have found that decisions of federal coutts construing rules that ate
substantially similar to our own are “highly persuasive.” McGinnis v. Cox, 465
S\W.3d 157, 164 (Tenn. Ct. App. 2014). Federal authorites hold that once a court

grants interventon, whether of right or by permission, the intervenor s treated as if

5 In the alternative, for the reasons stated above, the coutt would also have granted Mr. Schilling’s
motion for permissive intervention pursuant to TENN. R, CIv. P. 24.02, as the Petidon and the
defenscs raised in his Proposed Response have “question(s] of law or fact in common.” See TENN.
R. CIv. P, 24.02(2).
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he was an original party and has equal standing with the orginal patties. In re
Bayshore Ford Truck Sales, Inc. (Westgate Class v. Ford Motor Co), 471 F.3d
1233, 1246 (11th Cir. 2006). Toward that end, FED. R. CIv. P. 24(a) tequires the
prospective intervenor to anchor his request in the matter giving 1isc to the pending
lawsuit, as Mr. Schilling has donc.

However, “an intervenor is admitted to the proceeding as it stands, and in
respect of the pending issues, but is not permitted to enlarge those issucs or compel
an alteration of the nature of the proceeding.” Vinson v. Washington Gas Light
Co., 321 U.S. 489, 498 (1944). In this regard, “conditions can be imposed even when
a patty intervencs as a matter of right under [FED. R. CIv. P.] 24(2)(2).” Southern v.
Plumb Tools, 696 F.2d 1321, 1322 (11th Cir. 1983},

Like TENN. R. C1v. P. 24.01, Rule 24(a) itsclf does not mention conditions ot
eestrictions. The Advisory Committee Note to the 1966 Amendment of Rule 24(x),
however, ptovides: “An intervention of right under the amended rule may be subject
to appropriate conditions or restrictions responsive among other things to the
requirements of cfficient conduct of the proceedings.” There apparenty were no
decided cases which provided explicit authority for this asscrrion on the part of the
Advisory Committec. Even so, sevetal federal courts have followed the lead of the
Advisory Committee and have imposed testrictions on an intervenor of right. See, eg,
Southern, 696 F.2d at 1322 (citing 7A C. Wright & A. Miller, Federal Practice and

Procedure, § 1922 at 624-25 (1972)).
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The Tennessee Rules of Civil Procedure were adopted in 1972. See Sneed v.
City of Red Bank, 459 S\V.3d 17, 31 (Tenn. 2014). The Advisory Committee Note
to the 1966 Amendment of Rule 24(a) was available to the drafters of the Tenncssce
Rules, which incorporated the pertinent language into TENN. R, Civ. P. 24.01 without
modification. The court reasons that it may impose conditions on the intetvention of
Mr. Schilling duc to the requirements of the efficient conduct of the inswant
procceding. See afso TENN. R. Civ. P. 1 (“Fhese rules shall be construed to sccute the
just, speedy, and incxpensive determination of every acton.”

In granting Mr. Schilling’s application to intervenc pursuant to TENN. R. Civ. P.
24.01, the court does not lose sight of the State’s contention that the best interest of
the public is served by the public disclosure of the contents of the TBI File. Mr.
Schilling does not take issue with the State’s primary contention in this regard. He
disputes secondary issues regarding the timing, duration and contents of that release.
These jutisprudential considerations guide the court in establishing the conditions on
Mr, Schilling’s intervention that follow:

1. Mr. Schilling may not assert new or additional claims, cross-claims,
counterclaims, and third-party claims in this case.

2. Mt. Schilling may not, without leave of court file any moton not
cxpressly allowed by this otrder, with the exception of motions requesting leave to file
a motion. This shall not restrict Mr. Schilling from sceking any relicf available under

the Tennessce Rules of Appellate Procedute.
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3. If an issuc arises about the scope of Mr. Schilling’s intervention and the
pattics arc unable to resolve the issue, the partics may seek clanfication from the
coutt.

4. The court rescrves discreton to impose additional conditions on Mr,
Schilling’s intervention.

IT IS SO ORDERED.

This 30th day of November, 2015.

/

e

JAMES R. NEWSOM I1I
CHANCELLOR
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CERTIFICATE OF SERVICE

1 heteby certify that on this 30" day of November, 2015, a truc and correct
copy of the foregoing Order has been mailed, United States Mail, First Class Postage
prepaid to:

Amy P. Weirich

District Attorney General
30™ judicial District

201 Poplar Avenue, 3" Floor
Memphus, TN 38103

Arthur E. Quinn

62 Notth Main Street
Suite 401

Memphis, TN 38103

WA _———

Bcp uty Clerk
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Attachment B

CH-15-1472-3

In Re: Investigative File Tennessee Bureau of Investigation,
Investigative File

State of Tennessee et al
Vs

Connor Schilling

Order Directing Disclosure of TBI Investigative File
Pursuant to TENN. CODE. ANN. §10-7-504(a)(2)(A)



IN THE CHANCERY COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

IN RE: INVESTIGATIVE FILE
TENNESSEE BUREAU OF
INVESTIGATION,
INVESTIGATIVE FILE:
ME-76C-000007

No. CH-15-1472-3
Part I

L A e A e st

STATE OF TENNESSEE c¢x rel.
AMY P. WEIRICH, District Attorney
General for the Thirtieth Judicial
District and MARK GWYN, Director
of the Tennessee Bureau of
Investigation,

NTERE
DEC 8 - 2055

M.B.

Plaintiff,

V.

CONNOR SCHILLING,

O R e ittt R o B B e e i

Defendant.

ORDER DIRECTING DISCLOSURE OF TBI INVESTIGATIVE FILE
PURSUANT TO TENN. CODE ANN. § 10-7-504(a)(2)(A)

The coutt finds that, under the particular circumstances of this case, disclosure
of the TBI File at issue is authorized and should be ordered pursuant to the statutory

authority set forth at TENN. CODE ANN. § 10-7-504(a)(2)(A).



CASE STATUS

As tecounted in the court’s November 30, 2015 Memorandum Opinion and
Otder Re: Standing and Tnterventon, the State of 'l'enncssee by and through Amy P.
Weirich, District Attorney General for the Thirtieth Judicial District (the “District
Attorney”) and Mark Gwyn, Ditector of the Tennessee Bureau of Investigation
(“TBI”) (together the “State”) filed a Peution to Releasec Tennessee Burcau of
Investigation Investigative File (the “Petition”) in this court on November 3, 2015,
The State’s Petiion prayed for an otrder of this court permitting the release to the
public of TBI Investigative File ME-76C-000007 (the “TBI File”) on the authority of
TENN. CODE ANN. § 10-7-504(2)(2)(A).

The TBI File is the TBI’s investigative file regarding the July 17, 2015 incident
which resulted in the death of Mt Dartrius Stewart, who was shot and killed by
Memphis Police Officer Connor Schilling (“Mz. Schilling”). Pedtion at § 1. The
District Attorney exercised her authority pursuant to TENN, CODE ANN. § 38-6-102
to request that the TBI conduct the investigation into the death of Mr. Datrius

Stewart.! Petition at Y 2. The District Actorney later requested that the Grand ;
y q ury

1 TENN. CODE ANN. § 38-6-102 pesmits the Director of the TBI, upon the request of the diserict
attorney general of any judicial district, to assign TB! criminal investigators to aid that district
attomey general in the investigation of any crime committed in the district attorney general’s judicial
district, but only when the district attorney general tequests such aid. When detailed by the Ditector
to aid the district attotney general, the criminal investigatots have full power to issue subpocnas for
witnesses, to scrve the subpoenas, to administer oaths to witnesses as they may summon, to take
written statements from them and, to have the same powers with seference to the exccution of
criminal process, making arrests, and the like, as does the sheniff of the county in which the
investgators arc at work.
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indict Mr. Schilling for the criminal offenses of Voluntary Manslaughter and
Employing a Firearm During the Commission of a Dangerous Felony. Petition at § 3.
On November 3, 2015, a TBI agent presented the case to the Shelby County Grand
Jury. Petition at § 3. Pursuant to the Grand Jury’s statutory authotty, the Grand Jury
returned a no truc bill. Pettion at § 4. The Petition states that there can now be no
prosccution of Mr. Schilling. Petition at § 4.

The State asserts that it is in the best intercst of the public that the TBI File be
made available to the public immediatcly. Petition at § 7. The State seeks court
permission to make the 1BI File, less identfying and personal information (to be
redacted priot to publication), available to the public through the District Attorney’s
website. Petition at § 6-8. Mr. Stewart’s parents and next of kin, Mary Stewart and
Henry Williams (the “Parents™), have withdrawn their motion to intervene, cxpressing
their “full confidence that the public’s interest |in disclosure] is paramount to their
own and do not wish to cffectuate further delay.” Plaintiff’s Withdrawal of Motion to
Postpone the Release of the Tennessee Buteau of Investigation’s Investigative File
(“Parents’ Withdrawal”) at 2.

On November 30, 2015 the court ruled that this lawsuit is a justiciable
controversy in that the Statc has constitutional and non-constitutional standing to
litigate this case. This threshold determination is a necessary prerequisite for the court
to consider the mertits of the State’s claim. Also, the court determined that Mr.

Schilling should be allowed to intetvene in this lawsuit as a matter of right pursuant o
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TENN. R. CIV. P. 24.01(2) as he claims an intcrest in the subject matter of this lawsuit
and is so situated that the disposition of the lawsuit may, as a ptactical matter, impair
or impede his ability to protect that interest. Mr. Schilling has filed his Response to
the Petidon as ditected by the court. With that predicate, and in the intetests of

justice, the court reaches the merits.

THE TENNESSEE PUBLIC RECORDS ACT

The State has advised the court that thete is no precedent for the TBI making a
direcr request to a Tennessee court of tecotd to disclose the contents of a TBI
investigative file, This being an issuc of fitst impression, the coutt seeks to discern and
follow the legislative intent.

The Tenncssee Public Recotds Act (the “I'PRA”) as codified at TENN. CODE
ANN. §§ 10-7-101, ¢f seq., provides citizens of Tennessee with broad access to records
of Tennessce governmental agencics. Gautreaux v. Internal Med. Educ. Found,
336 S.W.3d 526, 529 (L'ecnn. 2011). The purpose of the TPRA is to facilitate “access to
governmental records {which] promotes public awareness and knowledge of
governmental actions and encourages public officials and ageacies to remain
accountable to the cidzens of Tennessce. Schneider v. City of Jackson, 226 S.\V.3d
332, 339 (Lenn. 2007). The TPRA is a statutory codificaton of the common law
public access doctrine that established the “public’s right to cxamine governmental

records.” Fd. Because the stawute has supplanted the common law sight, the

4



provisions of the Public Records Act are the sole basis for public access to
government recotds in Tennessce. See Zd. The Act requites disclosure of public
records not specifically exempted from disclosute. TENN. CODE ANN, § 10-7-

303(2)(2)(B).
The TPRA defines “public tecords™ or “state record or tecords” as:

all documents, papers, letters, maps, books, photographs, microfilms,
electronic data processing files and output, films, sound recordings, ot
other materdal, regardless of physical form ot characteristics made or
received pursuant to law or otdinance or in connection with the
transacton of official business by any governmental agency[]

TENN. CODE ANN. § 10-7-301(6). The TPRA dcfines a “confidential public record”
as:

any public record which has been designated confidential by statute and
includes information or matters or records considered to be privileged
and any aspect of which access by the general public has been genetally
denied| ]

TENN. CODE ANN. § 10-7-301(2).
The TPRA also provides:

All state, county and municipal records shall, at all times during business
hours, which for public hospitals shall be during the business hours of
their administrative offices, be open for personal inspection by any
citizen of this state, and thosc in charge of the records shall not refuse
such right of inspection to any citizen, unless otherwise provided by
state law.

TENN. CODE ANN. § 10-7-503(a)(2)(A) (emphasis added).
The Tennessce Supreme Court has charactenized the TPRA as “an all

encompassing legislative attempt to cover all printed matter created or received by
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government in its official capacity.” Griffin v. City of Knoxville, 821 SW.2d 921,
923 (Tenn. 1991). It has opined that the TPRA’s broad legislative mandate “require|s]
disclosure of government records cven when there are significant countervailing
considerations.” Gautreaux, 336 S\V.3d at 529. The TPRA requires the courts to

€

constuc the statute broadly “so as to give the fullest possible public access to public
records.” TENN. CODE ANN. § 10-7-505(d). Accotdingly, there is a “presumption of
openncss” under the TPRA, “favoring disclosure of governmental records.”
Schneider, 226 S.:\W.3d at 340.

Notwithstanding the ptesumption of openness, in the interest of public policy
the General Assembly has provided specific exemptions from disclosure contained in
the TPRA itself. It has also “acknowledged and validated both explicit and implicit
cxceptions from disclosure found clsewhere in state law.” Swift v. Campbell, 159
8\W.3d 565, 571 (Tenn. Ct. App. 2004). The TPRA’s general requirement of
disclosure is not intended ro trump the specific confidential designation by the
General Assembly regarding investigative files of the TBI “As a matter of statutory
construction, a specific statutory provision will control over a more general statutory
provision.” State v. Cauthern, 967 S.\W.2d 726, 735 (Tenn. 1998).

The State filed the Petidon in teliance on TENN., CobDE ANN. § 10-7-
504(a)(2)(A\). The prohibition of disclosure of TBI investigative files is not absolute.

See State’s Memorandum of Law in Support of Perition to Releasc Tennessce Burcau



of Investigaton Investgadve File (“State’s Initial Memo.”) at 2. The statutory
language cstablishes one such exception to the disclosure mandate of the TPRA:

All investigative records of the Tennessee bureau of investigation,
the office of inspector gencral, all criminal investigaave files of the
department of agriculture and the department of environment and
conservation, all crminal investigatve files of the motor vehicle
enforcement division of the deparument of safery rclating to stolen
vehicles or patts, all ctiminal invesdgative files and records of the
Tennessee alcoholic beverage commission and all files of the handgun
catry permit and driver license issuance divisions of the department of
safety relating to bogus handgun carry permits and bogus driver licenses
issued to undercover law cnforcement agents shall be treated as
confidential and shall not be open ro inspection by members of the
public. The information contained in such records shall be
disclosed ro the public only in compliance with a subpoena or an
order of a court of record, provided, however, that such investigative
tecotds of the Tennessee butcau of investigauon shall be open to
inspection by clected members of the general assembly if such
inspecton is directed by a duly adopted resolution of cither house or of
a standing or joint committee of cither house. Records shall not be
available to any member of the exccutive branch except to the governot
and to those directly involved in the investigadon in the specified
agencies.

(emphasis added). The section contemplates that disclosute of TBI investigative fles
“to the public” may occur “only in compliance with a subpocna or an order of a court
of record.”

The State poses two alternative arguments in suppott of the release of the TBI
File based on the ‘TPRA. In the fust, the State argues that the TPRA provides for a
procedural method for obmining access to TBI investigative files via "TENN. CODE

ANN. § 10-7-505(a). State’s Initial Memo. at 2, That section states:



(1) Any citizen of Tennessee who shall request the right of personal
inspection of any state, county or municipal tecord as provided in § 10-
7-503, and whose request has been in whole or in patt denied by the
official and/or designee of the official or through any act or regulation

of any official or designee of any official, shall be entitled to petition for

access to any such record and to obtain judicial review of the actions

taken to deny the access.

Emphasizing the phrasc “any citizen,” the District Attorney and the Ditector of the
IBI posit that they are themsclves “citzens of Tennessee,” who, under the “unique
circumstances” of this casc, are entitled to seek disclosure of the recotds to the public
pursuant to TIENN, CODE ANN. § 10-7-505(a).* State’s Initial Memo. at 2-3.

As pointed out by Mr. Schilling, the State’s first argument for disclosure must
fail. See gewerally Rcbuttal Memotandum of Connor Schilling to the State’s
Memorandum of Law (“Schilling Rebuttal Memo.”). While the court does not adopt
Mt. Schilling’s argument in its entirety, the court agrees that the statute confers no
right on the District Attotney and the Ditector of the TBI superior to that of any
other citizen of the State to utilize the procedure set forth in TENN. CODE ANN. § 10-
7-505 1o obtain disclosure of TBI investgative records.

As noted above, TENN. CODE ANN, § 10-7-505(a)(2)(\) provides that

Al state, county and municipal records shall, at all imes during business

hours, which for public hospitals shall be during the business hours of
their administrative offices, be open for personal inspection by any

2 Tn summarizing this argument, the State concludes “Following the procedutes sct forth in section
10-7-505, a citizen is to file a petition in the chancery coutt ot circuit court for the county in which
the county or municipal records sought are situated. Again, the District Attorney and TBI Director,
as citizens of Tennessee, have rightfully and lawfully petitioned this Honorable Coutt to do just that.
The Act confers standing on cach as citizens of the stare of Tennessee.” State’s [nitial Memo. at 4.
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citizen of this state, and those in chatge of the recotds shall not refuse

such right of inspection to any citizen, unless otherwise provided by

seate law.
(ecmphasis added). TENN. CODE ANN. § 10-7-504(a}(2)(A) provides that TBI
investigative files arc one exception to the general posture of the TPRA of openness.

Further, the State’s first acgument would cffectively seck to have the court so
read TENN. CODE ANN. § 10-7-505(a) as 1o add the language appearing in bold and
brackets below:

(2) Any cinzen of Tenncssee who shall request the right of personal

inspecton of any state, county ot municipal record as provided in § 10-

7-503 [and § 10-7-504(2)(2)(A)], and whose request has been in whole

ot in part denied by the official and/ot designee of the official or

through any act or regulation of any official or designee of any official,

shall be enttled to petition for access to any such tecord and to obtain

judicial review of the actions taken to deny the access.
“When the statutory language is clear and unambiguous, [Tennessce coutts] must
apply its plain meaning in its normal and accepted use, without a forced interpretation
that would limit or cxpand the statute’s application” Eastman Chem. Co. v.
Johnson, 151 S.\W.3d 503, 507 (Tenn. 2004). 1f the statutory language is clear and
unambiguous, the court’s “obligation is to cnforce the written language without
reference to the broader statutory intent, the histoty of the legisladon, or other
sources.” Chattanooga—Hamilton Cnty. Hosp. Auth. v. Bradley Caty., 249
S.\W.3d 361, 366 (Tenn. 2008). The court cannot, in keeping with basic tenants of

statutory construction, read the statutory language of TENN. CODE ANN. § 10-7-

505(2) in the manner that the Statc suggests. The court finds that the statutory
9



procedure sct fotth in TENN. CODE ANN. § 10-7-505 is not an available method by
which public disclosure of a TBI investgative file may be obtained, whether by a
member of the public or by the State. 'The State’s fiest alternative atgument fails.

In its second alternative argument, the State argues that the language of TENN.
CODE ANN. § 10-7-504(2)(2)(A), by irs own opetation, cntitles the TBI and the
District Attorney to seck public disclosure to membets of the public who ordinasly
cannot inspect 2 TBI investigative file because of its confidential nature. The State
contends that scction provides a “path for release” of the TBI File through a
subpoena or an order of a coutt of record. State’s Supplemental Memorandum in
Suppott of Petition to Release TBI Investigative File (“State’s Supp. Memo.”) at 2.

Elaborating on their roles in petitioning for public disclosure, the State argues
that the District Attorney requests the release of the TBI File pursuant to her
“prosecutotial function attendant to the Grand Jury’s decision” conferring standing
on her office to seek the rclease of the TBI File to the public. 14, at 2. It is clear, under
the circumstances of this case, that the District Attorney’s “prosccutional function”
has come to an end as to Mr. Schilling. The grand jury’s historic role is one of 2
“protective bulwark” on behalf of the otdinaty citizen. See, eg, United States v.
Dionisio, 410 U.S. 1, 17 (1973). As the Grand Juty returned a “no true bill” as to Mr.
Schilling, he is protected from further prosecution by the District Attorney, a fact
acknowledged in the State’s Pention. See Petition at 9 4. However, having first

requested the aid of the TBT in the investigation pursuant to Tenn. Code Ann. § 38-6-
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102, the District Attorney retains custody of the TBI File and requests disclosure in
that capacity. See Pettion at § 2, As to the TBI, the State asserts that as the entty
which can claim confidentiality pussuant to TENN, CODE ANN. § 10-7-504(2)(2)(A),
the TBI’s consent to disclosute is necessaty for disclosure to occut. Ser State’s Supp.
Memo. at 2.

As discussed in the court’s previous Memorandum Opinion and Order, on a
foundatonal level, thete is a separation of powers among the co-otdinate branches of
state government. As our. Supreme Coutt explained in State v. McCoy, 459 S.W.3d 1,
9 (I'enn. 2014):

The Tennessee Constitution includes two explicit provisions establishing
the scparation of powets among the three branches of government
Article T, secton 1 provides, “The powers of the Government shall be
divided into three distinet departments: the Legislative, Executive, and
Judicial.” Arctcle U, secton 2 claborates, “No petson or persons
belonging to one of these departments shall excrcise any of the powers
propetly belonging to cither of the others, except in the cases herein
directed or permitted.” While thete are no precise lines of dematcation
in the respective roles of out three branches of government, the
traditional rule is that “the legislative [branch has] the authotity to make,
ordet, and repeal [the laws], the executive ... to administer and enforce,
and the judicial ... to interpret and apply.” Underwood v. State, 529
S.\W.2d 45, 47 (Tenn. 1975) (quoting Richardson v. Young, 122 Tenn.
471,125 S.\V. 664, 668 (1910)).

In this instance, our Legislature, setting policy, has provided in TENN. CODE ANN. §

10-7-504(2)(2)(A) that TBI investigative files and the certain files of five other
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departments or agencies of state government identified by name thercin® “shall be
treated as confidendal and shall not be open to inspection by members of the public.”
1d. The plain language of TENN, CoDE ANN. § 10-7-504(a)(2)(A) adds, howevert, that
“The information contained in such rccords shall be disclosed to the public only in
compliance with a subpoena or an otder of a court of record.” The General Assembly
has determined as a matter of policy that out “coutts of record” arc uniquely suited to
be those “governmental insttutions ... competent to address” the question of
whether such public disclosurc of I'Bl investgative files should be made, and if so, in
what circumstances, under what conditions, and under what consttaints. See Am,
Civil Liberties Union of Tenn. v. Darnell, 195 S\W.3d 612, 620 (Tenn. 2006)
(quoting Warth v. Seldin, 422 U.S. 490, 500 (1975)).

The court’s rescarch discloses that the earliest public records act in Tennessee
was enacted by the Gencral Assembly in 1957, Tenn. Public Acts of 1957, Pub. Ch.
No. 285. That legislation provided in part that medical records of patients in State
hospitals and medical facilities wete confidential and not open for inspection by
members of the public except in compliance “with a subpocna or an order of the
court.” Id In 1976, the General Assembly replaced the quoted language as follows

“with a subpoena ot an otder of a court of record.” Tenn, Public Acts of 1976, Pub.

Ch. No. 777. The above phrascology has been a pottion of portion of the legislative

3 ‘I'hose being the Office of Inspector General, the Department of Agriculture, the Department of
Environment and Conservation, the Department of Safety and the Alcoholic Beverage Commission.
See TENN, CODIE ANN. § 10-7-5042)(2)(\).
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language has remained intact in subscquent revisions of what is now cnacted as TENN,
CODE ANN. § 10-7-504(2)(2)(A) since that ame. The records of the TBI were made
explicitly exempt from public disclosute in 1999. Tenn. Pub. Acts of 1999, Pub. Ch.
199.

The fact that the TBT has not previously sought court approval for the public
disclosure of records made confidential pursuant to TENN. CODE ANN. § 10-7-
504(2)(2)(A\) does not demonstrate that it is precluded from doing so via the exception
from nondisclosure provided by the statute. The General Assembly has directed such
questions as presented by the Petition to the courts for resolution. As the court earlicr
recognized, the executive department of the State is charged with administering and
enforcing the laws. Public officials in “T'ennessce are presumed to discharge their
duties in good faith and in accordance with the law. West v. Schofield, 468 S.\¥.3d
482, 493 (Tenn. 2015) (“West IF’). The Statc’s Petition asscrts that in the absence of
public disclosute of the TBT Tile, an injury would occur in derogation of “the best
interest of the public.” See Petition at 2, 7. While reasonable minds might differ as to
how the public interest would best be sceved, the court presumes that the State and its
executive officials on whose relation the Pettion is filed, the District Attorney and the
Ditector of the TBI, have a good faith basis for their assertion that in the absence of
public disclosure, injuries that are “distinct and palpable” would occur, injuries that
they, due to their positions, expetience and due to information available to them, are

well-placed to perceive and address,
13



The bare language of TENN. CODE ANN. § 10-7-504(a)(2)(A), which sets forth
that: “The information contained in such records shall be disclosed to the public only
in compliance with a subpoena or an otder of a coutt of record ....”" does not provide
guidance to the court as to the factors to be considered in permitting such public
disclosure of 1BI investgadve files. The court in this instance finds aid in the TBIs
own administrative rules, which articulate 1ts policy regarding production of
documents and testimony. While not bound by administrative rules as authoritative,
“[c]ourts may take judicial notice of the n’ﬂcs and regulations of state administrative
agencics which have been promulgated by authority of law, have statewide applicaton
and are casily ascectainable.” Acuff v. Cormm’r of Tenn. Dept. of Labor, 554
S.\V.2d 627, 631 (Tenn. 1977).

TBI Administradve Rule 1395-1-6-.02(1) (the “IBIT Administrative Rule”)
states tn part that:

Duc to the inherently intrusive nature of criminal investigations and the

sensitive nature of material contained in bureau records, access by the

public to records of the buteau is cextremely limited and subject to
several considerations.
Here, the court notes, the District Attorney and the Director of the TBI, that is, the
State, have asserted in good faith that disclosure of the TBI File is in the public
interest. The Parents have expressed theit “full confidence that the public’s intetest [in
»

disclosure] is patamount to their own and do not wish to cffectuate further delay.

Patents” Withdrawal at 2. M. Schilling states that he has no objection to the public

14



disclosure of the TBI File, but asks the court to place conditions on the uming,
duraton and contents of that release. Response of Connor Schilling to Petition to
Releasc Tennessee Buteau of Tnvestigadon Tnvestigadive File at 1-2.

Mt. Schilling, commenting on TENN. CODE ANN. § 10-7-504(2)(2)(A), points
out that the “confidendality of the TBT File is absolute, unless a court orders
otherwise.” Memorandum of Connor Schilling in Suppott of Motion to Intervenc
(“Schilling Initial Memo.”) at 4 (emphasis added). Mr. Schilling relies on Srate v.
Cobbins, No. £2013-02726-CCA-WR-CQO, slip op. at 13 (Tenn. Crim. App. Fcb. 4,
2015) to argue that the statutory language does not permit a balancing test to take into
account an asserted public interest in disclosure.

In Cobbins, the patents of the victims in the undetlying criminal proccedings
filed a petition seeking to intervene in the criminal cascs to seek access to the pottions
of a TBI file that had been filed in the criminal court under seal duting the hearing on
motions for a new trial. ‘The criminal court released for public view all information in
the TBI file on which it relied in adjudicating the criminal defendants” motions for
new wial. The TBI filed a response opposing the petition to intervene and the
petitioners” tight to access the TBI file. The ctiminal court granted intervention but
denicd the petitioners’ request chat the TBT file be unscaled. On appeal, the Court of
Criminal Appeals affirmed, concluding that the pettioners had no statutory or
constitutonal right to intervene in the criminal proceeding, presctving the redacted

and sealed portions of the TBI file at issuc. See alio State of Tennessee ex rel.
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Johnson v. Gwyn, No. M2013-02640-COA-R3-CV, 2015 WL 7061327 (I'enn. Ct.
App. Nov. 10, 2015) (holding that res jirdicata scrved to bar the claims of the same
petitioners in a collateral civil action).

This action presents the converse of the circumstance in Cobbins. In Cobbins
the private citizen petitioners sought to overcome the statutory exemption from
disclosure granted to TBI investigadve files. Tn such an instance, as Cobbins teaches,
there can be no balancing between the interests of the private petitioners in public
disclosute, and that of the State in continued confidentality. Herein, however, the
State, in a case of first impression, sccks, pursuant to TENN. CODE ANN. § 10-7-
504(a)(2)(A), to obtain “an otder of a court of record” to release the TBY File. While
the language of the statute previously may not have been used by the TBI to seek
disclosute, the statute has been previously held to be clear and unambiguous: “the
only disclosure of TBI investigative records permitted ... is pursuant to a subpocna or
coutt order.” Higgins v. Gwyn, No, M2011-00553-COA-R3-CV, 2012 WL 214829
(Tenn. Ct. App. Jan. 23, 2012).

In certain circumstances, a trial court might find that the 'UBI and the Districe
Attorney lacked justification for public disclosure of an invesdgative file following the
refusal of a grand jury to return a true bill. Here, however, the State asserts that
disclosure of the TBI File is in the best interest of the public, with identifying and
personal information to be redacted by the District Attorney General’s office. The

Parents do not object to the public disclosute of the TBI File. Mt. Schilling, however,
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while not objecting to the public disclosute in principle, asks the court to place
conditions on the timing, duraton and contents of that release. Response of Connot
Schilling to Petition to Release Tennessce Burcau of Investigation Investigative File at
1-2. In the unique circumstances of this case, for the reasons stated herein, the court
finds that the State has shown good cause for the disclosure of the TBI File putsuant
to TENN. CODE ANN. § 10-7-504(a)(2)(A), and imposes, by way of the Protectve
Otrdct that follows, conditions on the timing, duration and contents of that releasc.

PROTECTIVE ORDER

Having found aid in the TBI Administrative Rule quoted above, the court
considers whether a protective order should be enteted regarding the public disclosure
of the TBI File. TBI Administrative Rule 1395-1-6-.02(2), states in part as follows:

Pursuant to the Tennessee Public Records Act, Tenn. Code Ann. § 10-7-

504(a)(2), investigative records of the butcau “shall be treated as

confidential and shall not be open to inspection by members of the

public.” Access to investigative rccotds may be gained only in

compliance with process from a court of record, including either a

subpoena or a coutt otdet. ... Accordingly, the director ...

(b) opposes any access to investigative tecords in the absence of a

protective order limiting the use of those records, cven if records are

released pursuant to a court of record’s subpoena or ordet.. ..

The court accepts the Dircctor’s counsel and considers, as requested by Mr.
Schilling, whether the public disclosure of the TBI File should be () postponed until

after the United States Department of Justice has reached a decision as to whether it

will pursue an indictment against Mt. Schilling; (b) made available to the public for a
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limited time, but thereafter expunged; and (c) redacted based on guidelines established
by the coutt.

While Mr. Schilling has expressed concetns as to what may occur in the future
if the contents of the TBT File were to be disclosed to the public, Ze, in the “unlikely”
cvent of his federal prosecution, the court repeats its observation that the contingent
natute of these events should not obscure the State’s present assertion that “It is in
the best intesest of the public that [the TBI File] be made available immediately ...
to the public” over Mr. Schilling’s oppositon, See Petition at 2, ] 7, 8 (emphasis
added). Therefore, the court finds that the requested public disclosure of the TBI File
should occur immediatcly, and should be disseminated to the public through the
District Attorcey’s internet site, www.scdag.com, as prayed for in the Petition.
Petition at 4| 8.

Next, the coutt considers whether the 'TBI File should be made available to the
public for a limited time. The court notes that while the public interest that has been
idendfied by the State in the public disclosure of the TBI File is keen at the present
time, that intcrest is likely to abate following the initial disclosure. The court instructs
the State to monitor the activity on the District Attorney’s website and sets a status
conference on February 8, 2016 at 2:00 p.m. to determine whether continued public
access to the TBI File through the Disttict Attorney’s intetnet sitc would continue to

scrve the public interest after thar tme.
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The court now considers whether the TBI File should be redacted, and if so, to
what extent. The court first notes that, in ts disclosure, the State shall adhere to the
General Assembly’s requirements set forth in 'TENN. CODE ANN. § 10-7-504(f)(1)
which provide that the following records or informadon of any municipal cmployee
or former cmployec “shall be treared as confidential and shall not be open for
inspection by membets of the public” and must therefore be redacted from the TBI
File before disclosute. Tn addition such tecords or information telating to membets of
the public who may have cooperated with the TBFs investigation should be similarly
redacted. The information to be redacred includes: (A) Home telephone and petsonal
ccll phone numbers; (B) Bank account and individual health savings account,
retitement account and pension account information; (C) Social security number;
(D)Residential information, including the street address, city, state and zip code; (E)
Driver license information (and photographs); (F) Emergency contact information;
(G) Pessonal, nongovetnment issucd, email addresses; and (H) like information of
immediate family members, whether o not the immediate family member resides with
the person involved.

Again, the court also finds the TBI Administrative Rule provides guidance as to
additional macters which must be redacted prior to public disclosute. As sct forth in
TR Administrative Rule 1395-1-6-.02(3), TB! records ate subject to specific
restrictions on their release as “otherwise provided by state [and Federal] law.” Tn this

regard, the BDirector must redact material that is specifically confidential and
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privileged. For example, the State is to redact (a) Social Security Numbers, pursuant to
5 US.C. § 552a Note, Disclosure of Social Sccurity Numbers; (b) informadon
protected by the holding in Kallstrom v. City of Columbus, 136 ¥.3d 1055, 1066
(6th Cix. 1998); (¢) medical information protected by the holding in Stenson v. City
of Knoxville, E.DD. Tenn. No. 3:98-cv-142 (Memorandum and Order, R. 27, August
20, '1 998); (d) information protected by the informer’s privilege; and (¢) information
protected by the attorey wotk product doctrine. 'I'ENN. R. CRIM. P. 16. The materials
produced shall be attested to by the custodian of tecords.

The court observes that this is not a final order for purposes of TENN. R. AvP.
P. 3(a) from which an appeal as of right might be taken. TENN. R. APP. P. 9(b) petmits
a patty to seek an intetlocutory appeal by filing and setving a motion requesting such
relief within 30 days after the date of entry of the order from which inteslocutory
review is sought. In view of the foregoing, the operation of this order is stayed until
December 15, 2015, within which time the adversely affected patty should advise the
court of his intention to request a further stay pending application for permission to
appeal.

IT 1S SO ORDERED.

This 8th day of December, 2015.




CERTIFICATE OF SERVICE

T hereby certify that on this 8" day of December, 2015, a true and cottect copy
of the foregoing Otder has been mailed, United States Matl, First Class Postage
prepaid and delivered by clectronic mail to:

Amy P. Weirich

District Attorney General
30" Judicial Disttict

201 Poplar Avenue, 3“ Floor
Memphis, TN 38103

Arthur 2. Quinn
62 North Main Steeet
Suite 401

Mcmphis, TN 38103

\ —

Deputy Clerk\/
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Attachment C

CH-14-1217-3
L.J. JACKSON and BRENDA JACKSON
Vs
CITIMORTGAGE INC.

Order Granting in Part and Denying in Part
Defendant’s Motion for Summary Judgment



IN THE CHANCERY COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

: NTERE.
L.J. JACKSON and 1 JAN - 5.2016
BRENDA JACKSON ]
]
Plaintiffs, ] M.B.
vs, 1 No. CH-14-1217-3
]
CITIMORTGAGE, INC. 1
]
Defendant. ]

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

This cause came to be heard before the Honorable James R. Newsom 111,
Chancellor of Part 11 of the Chancery Court of Tennessee for the Thirdeth Judicial
District at Memphis on September 16, 2015 upon the Motion for Summary Judgment
pursuant to TENN, R. C1v. P. 56.02 filed by Defendant CitMortgage, Inc. (“Cit”) as

to the claims asserted in this cause by Plaindffs 1.J. Jackson and Brenda Jackson

| (together “Plaintiffs” or the “Jacksons™), the statements of material facts (the

“SMF's™) filed by Cid' an% Plaintiffs putsuant to TENN. R. C1v. P. 56.03, the affidavits

filed by Citi and Phaintiffs in support of and in opposition to the moton, upon receipt

'"The coutt notes that the numbering “system” contained in Citi’s Statement of Undisputed Facts in
Suppott of Defendant’s Motion for Summary Judgment filed on July 6, 2015 sowed confusion into
the recotd by haphazard numbcering which omitted 3, 4 and 9, and repeated 11, 12 and 13 in no
particular order.
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of proposed findings of fact and conclusions of law (the “PFFCL”) filed of record by

" ——

Cid and Plaintiffs and upon the entire record in this cause,
Cit seeks summary judgment dismissing Plainaffs’ claims for breach of

contract and promissory cstoppel, for breach of the covenant of good faith and fair

| dealing, for violation of TENN. CODE ANN. § 35-5-107, for violation of Reguladon Z
|
| of the Truth-In-Lending Act, and for ncgligent and intentional representaton.

Plaintiffs also seck summary judgment finding that the foreclosure sale was valid

PRETU.

| pursuant to Tenncssee law and the Decd of Trust. Citi further asserts, in regard to its

counterclaim, that it has presented prima facie evidence of title to the property at issuc
1

4 e .

and that Citi has a greater right to possession of that property. Citi contends that it is

»

centitled to an award of its attorney fces. Plaintffs contend that genuinc issues of

material fact are present which preclude summary judgment for Cia.

. Based on the record and the arguments of counsel for Citi and for Plaintffs,

|
| the court makes the following findings of fact and conclusions of law:

MATERIAL FACTS

Taking the facts in the light most favotable to Plaintiffs, the following matetial

facts (“MI) are undisputed for the purpose of summary judgment:

1. At all times materal heteto, Plaintiffs have been the owners of the

lpropcrty commonly known as 4776 Ross Creck Drive, Memphis, TN 38141 (the

1

i

4

’ 2

1

i
¥
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“Property”). Affidavic of Brenda Jackson (“Jackson AfE”) at § 3. See also Plaintffs’
Amended Response to Undisputed Matedal Facts (“Phindffs’ Amended Response”)
at g 1.

2. On of about May 26, 2005, Plaindffs refinanced their purchase money
mortgage on the Property. In connection with the refinancing, Plaintiffs executed a
thirty-year Adjustable Rate Note in the principal amount of $118,750.00 (the “Note”)
payable to Argent Mortgage Company, 1LLC (“Lender”). Plaindffs’ PFFCL at § 1;
Jackson Aff. at §f 4-5; Civ’s Responsc to Plaintffs’ Statement of Additonal
Undisputed Material Facts at p. 1, 94 1-2.> See a/so Citi’s Proposed Order Granting
Motion for Summary Judgment (hereafter “Citi PFFCL”y at p. 1,9 1.

3. In connection with the refinancing, Plaindffs cxccuted a Deed of Trust
(“DOT”) which was recorded in the Office of the Shelby County Register of Deeds
(the “Shelby County Register”) on June 10, 2005 as Instrument 05090896 (filed of
record in this cause on July 6, 2015) in favor of Argent, conveying a sccurity interest
in the Property to Argent. Plaintiffs’ Amended Response at p. 1, 9 1; Jackson Aff. at

p.1,94; DOT.

2 Plaintiffs’ Statement of Additional Undisputed Facts requeses that Citl agree thar the Note
contained an “artificially low teascr rate with a first payment change date about theee years after they
had made the loan.” Id. at p. 1, 4 2, citing Jackson Aff. at 9§ 5-6. As the Notc speaks for itself,
Plaintiffs’ conclusory charactetizations of the Note as containing an “artficially low teaser rate” (ia)
and referring to increases in monthly payments due undet the Note (#d. at p. 1-2, Y4 3, 5; sec abso
Plaintiffs’ PFFCL at p. 1,9 2; Jackson Aff. at p. 2, 9 6) do not inject disputed issues of material fact
into the record which preclude summaty judgment in favor of Cid.
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4. The Note at p. 1, § 1 provides that Plaintiffs “understand that the
Lender may transfer this Note, The Lender or anyone who takes this Note by transfer
and who is entitled to receive payments under this Note is called the ‘Note Holder.”
Further the Note provides: “1 will make my payments at: 505 City Patkway West,
Suite 100, Orange, CA 92868 or at a different place if required by the Note Holder.”
Id. avp. 1,9 3(A). Also, the Note states in part:

Oral agreements, promises or commizments to lend moncey, extend

credit, or fotbear from enforcing repayment of a debt, including

promises to cxtend, modify, renew or waive such dcebt, are not
enforceable. This wrtten agreement contains  all the terms  the

Borrower(s) and the Lendet have agreed to. Any subscquent agreement

between us regarding this Note or the instrument which sccures this

Note, must be in a signed writing to be legally enforceable.

Plaintiffs’ PFFCL at § 1; Cit’s PFFCL at p. 1, § 2; First Affidavit of Travis Nurse at §
5, Exh. A at p. 3.

5. The DOT and the Note do not contain any other provisions regarding
future loan modifications or the right of Plaintiffs to be considered for a loan
modification. Citi PFFCL at § 2. Se¢ First Nurse Aff. atp. 2,1 5, Exh. A; DOT.

6. Effectve july 1, 2008 the servicing of Plaintiffs” mortgage account was

teansferred o Citi. First Nurse AfE. at p. 2, 9 5, Exh. B; see also Plainaffs’ Amended

* “The court notes that Citi filed two documents under the undifferentiated dtle “Affidavit of Travis
Nusse.” The first was filed on July 6, 2015 (“First Nurse Aff.”). ‘The second was filed on September
14, 2015 (“Second Nurse AfE”). The court ceminds counsel that “judges are not like pigs, hunting
for truffles™ that may be buried in the record, Flowers v. Bd. of Professional Responsibility, 314
S.\V.3d 882, 899 n.35 (Tenn. 2010) (citation omitted), and that unnecessary “archeological digs” are
no mote enjoyed by tral judges than by appcllate judges.
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Response at p. 1, § 2; Jackson Aff. at p. 2,9 7. Notice of that fact was provided to
Plaintiffs on or about June 11, 2008. J4 That nodce stated that “the servicing of your
morttgage account will be wransferred to |Cid].... You are hercby notified that the
servicing of your mortgage loan, that is, the dght to collect payments from you, is
being assigned, sold or wansferred from CitiFinancialMortage Corporation to
[“Citi”]....The assignment, sale or transfer of the servicing of your mortgage loan
does not affect any terms or conditons of the mortgage instruments, other than the
terms directly related to the servicing of your loan.” First Nurse Aff atp. 2,95, Exh.
B at pp. 1-2; Citi’s Response to Plaindffs’ Statement of Additional Undisputed
Material Facts at [ 4.

7. 'The DOT and the Note permit the lender, in the event of defauly, to
enforce its security interest by acceleration of the debt and by sale of the Property at
foreclosure. Citd’s PFFCL at § 6; First Nurse Aff. atp. 2, 5, Exh. Aacp. 2,97, p. 3,
9 11; DOT atp. 13,9 22.

8. Plaintiffs began to have trouble making their mortgage payments, largely
because of the payment increases from the adjustable rate mortgage, but also because

their family income declined because of the downturn in the economy. Cid’s

* Phintiffs dispute Citi's contention that the DOT and the Note were assigned to Cit and that
notice of the assignment was provided to Plaintiffs. See Plaindffs’ Amended Response atp. 1,4 2.
‘The First Affidavit of Travis Nurse asserts that the DOT and the Note were transferred to Cid and
notice of same was provided to Plaintiffs. First Nurse Aff. at p. 2, 4 5. The materials on which Citi
rely contain neither an assignment of the DOT and the Note to Cid, nor any other proof to show
that the DOT and the Nore, as distiner from the servicing rights, were transferred to Citi. However,
it is undisputed that the servicing rdghts were transferred to Cid, See Plaintiffs’ PFFCL at p. 1,9 3.
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Response to Plaintiffs’ Statement of Additonal Undisputed Matedal Facts at p. 2, 5;
Jackson Aff. at 9 8, 9.

9. Plaintiffs failed to make scheduled payments under the DOT and the
Notc as required by their terms from and after October 1, 2008. Citi PFFCL at p. 2,
5; Plaintiffs’ Amended Response at § 3;° First Nurse Aff. at p. 2, § 6; Second Nurse
AFE. at p. 2, § 6, Exh. A (billing history); Citi’s Response to Plaintiffs’ Statement of
Additional Undisputed Material Facts at p. 2, § 5; Jackson Aff. atp. 2,97 8, 9, 13.

10. When Plaintiffs had fallen as much as three months behind on their
mortgage payments, Citi stopped accepting payments for anything less than the full
amount of past due payments to cure the arrearage. Cit’s Response to Plaintiffs’
Statement of Additional Undisputed Material Facts at p. 3, § 12; Jackson Aff. atp. 3, ]
16; First Nurse Aff. atp. 2,9 7, Exh. C.

11.  After default, Plaintffs were given notice by Cid that failure to cure the
default by January 10, 2011 would result in acceleration of the maturity of the unpaid

balance in accordance with the terms of the Note and the DO Plaindffs’ Amended

* Phintiffs do not dispute the fact that they stopped making their scheduled note payments, but
contend that they were counscled to do so by an unnamed Citi representative from Cit’s Loss
Mitigation Department “to make them qualify for 2 HAMP loan modification” or “to stop making
[their] regular payments until the loan modification application was processed.” Plainaffs’ Amended
Response at pp. 1-2, § 3; Jackson Aff. at p. 2,9 13. Plaintiffs also assert that they were not in default
i+ on theit mortgage at the dme they started the loan modification process, a contention that Cit
* denics. See Citi Response to Plaintiffs” Sratement of Additional Undisputed Facts at pp. 2-3. q8;
Jackson AFE at p 2, 4| 12. Plaintiffs’ assertions ate not matetial to the claims at issuc.

6



= s e o g

Response at 9§ 4; First Nurse Aff. at p. 2, § 7, Exh. C (letter dated December 10,
2010); DOT. ‘

12, Plaintiffs failed to make the required payment to cute the default, and, as
a result, the maturity of the unpaid balance was accelerated. Citi PFFClLatp. 2, § 7;
Plaintiffs’ Amended Response at § 5 First Nurse Aff. atp. 2, 8.

13.  Plaintffs had hecard about the Home Affordable Modification Program
(“HAMP™) and other programs that offered help in terms of reduced monthly
morttgage payments to struggling consumers like themselves. Plindffs’ PFFCL atp. 1,
9 4; Cid Response to Plaindffs’ Statement of Additdonal Undisputed Material Facts at
p. 2, 19 10; Jackson Aff. at p. 2,9 10.

14.  Plaintiffs contacted Cid (at a time that Plaintff and Citi fail to specify)’
to seck reduction in their monthly mortgage payments through HAMP, “but felt like

they were making no progress.” Plindffs’ PFFCL at p. 1, § 5; Citi’s Response to

¢ Phintffs do not deny that they failed to cure the default (Phintiffs’ Amended Response at p. 2, 4
5), but assert as well that “they were in the process of applying for a loan modification at the ume
and their ability to make cure would have been incompatable [sic] with their cligibility for a HAMP
loan modification.” I, These assertions are not material to the claims at issue.

7 Citd submits a lerter from Citi’s Bankruptcy Department addressed to Earnest Fiveash, Attorney
dated June 30, 2011 denying 2 HAMDP loan modification request made on behalf of Plaintffs. See
Second Nurse Aff. at p. 2,9 7, Exh. B. Thar letter informed Mr. Fiveash provisionally that Citd was
unable to offer Plaintiffs a “Home Affordable Modification” at that dme because Phintffs’ current
monthly housing expense was then less than or equal to 31% of their gross monthly income of
$4,014.00. The letter does not indicate when Plaintiffs’ HAMP loan modification request was made.
However, Citi had notified Plaintffs thar their Note was in default as of January 10, 2011, Similar
HAMP denials (or denial of other loss mitigation options) are reflected in Citi’s cotrespondence to
Plaintiffs dated November 25, 2013 and fune 5, 2014, Second Nutse AfE at p. 2, § 7, Exh. B.
Another such HAMP denial (or denial of other loss mitigation options) is reflected in Citi’s
correspondence to Mr. Fiveash dated June 16, 2014. /d.
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Plaintiffs® Statement of Additional Undisputed Material Facts at p. 2, § 7; Jackson Aff.
atp. 2,9 11.

15.  On or about March 28, 2014, Brock & Scott, PLLC (“Brock & Scott”)
sent each of the Plaindffs a notice via United States First Class mail, postage. prepaid,
advising Plaintffs of the initiation of forcclosure proceedings upon the Property, and
provided certain other information pursuant to the Federal Fair Debr Collectons
Practices Act (“FDCPA™), 15 U.S.C. §§ 1692, e/ seq. Plaintiffs’ Amended Response at
p- 2,9 10; Affidavit of Mary Coleman (“Coleman Aff”) atp. 2,6, Fixh. A.

16.  In accordance with the terms of the DOT, Cid appointed Brock & Scott
as Substitute Trustce for the purposc of conducting foreclosure proceedings on the
Property on or about April 8, 2014. Cid PFFCL at p. 2, § 7; Plaintiffs’ Amended
Response at p. 2,  8; Appointment of Successor Trustee filed with the Shelby County
Register on April 11, 2014 as Insttument No. 14038873 (filed of record in this cause
on July 6, 2015) at p. 13, § 22.

17.  On or about April 29, 2014, Brock & Scott sent cach of the Plaintffs a
notice via United States First Class mail, postage prepaid and by certified mail, return
receipt requested, advising Plaintiffs of a foreclosure sale of the Property scheduled
for May 27, 2014. Cid PFFCL at p. 2, | 8; Plindffs’ PFICL at p. 2, § 7; Phinaffs’

Amended Response at p. 3, 9 11; Coleman Aff. atp. 2,97, Exh. B.
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18.  Notice of such foreclosute sale was published in the Memphis Daily News
on May 1, 2014, May 8, 2014, and May 15, 2014. Cit PFFCL. at p. 2, 4 9; Plaindffs’
Amended Response atp. 3, 11; Coleman Aff. atp. 2, 8, Fxh. C.

19.  Because of their frustradons in trying to get a modificaton, the Jacksons
eventually hired Chrs Mitchell of Fverything Financial Company in Collicrville,
Tennessce to assist them in pursuing a loan modification from Cid. Plainuffs’ PFFCL
at pp. 1-2, § 6; Ciu Response to Plaindffs’ Statement o.f Additional Undisputed
Material Facts at p. 3,9 9; Jackson Aff. at p. 2, § 11; First Nurse Aff. arp. 2,99, Exh.
D.

20. There were e-mail exchanges between Ms. Mitchell and Stephen
Ortwerth, a Making Homes Affordable Exccutive Response Unit Specialist for Cit
regarding the status of Plintiffs’ loan modification application. Plainaffs’ PFFCL at p.
2, § 12. Copies of those ¢-mail exchanges ate attached to the First Affidavit of Travis
Nurse as Exhibit D. First Nurse Aff. at p. 2,99, Exh. D.

21.  With the help of Ms. Mitchell, Plaintiffs submitted documcentadon in
support of their loan modification applicaton. Phintffs” PFFCL at p. 2, &
Plaintiffs’ Amended Response at pp. 3-4, § 13; Cid Response to Plaintffs’ Statement
of Additonal Undisputed Material Facts at p. 4, ] 14.

22, Ms. Mitchell was able to ger the sale scheduled for May 27, 2014
postponed because of the loan modification process. Cit Response to Plaingffs’

Statement of Additional Undisputed Material Facts at p. 4, § 14; Jackson Aff. arp. 3,9

9
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18; see also First Nurse Aff. atp. 2, 99, Exh. D (Mr. Ortwerth’s ¢-mail to Ms. Mitchell

JFAPAUO N, -

dated Fri., May 23, 2014 @ 8:01 a.m.).
23.  On May 27, 2014, thc scheduled foreclosure sale was postponed by

announcement untl June 24, 2014, Citi PFFCL at p. 2, § 10; Coleman Aff. atp. 2,9 9.

em it e

24.  Brock & Scott sent each of the Plaintiffs a notice via United States First

Class mail, postage prepaid, dated May 28, 2014, advising of the postponement and

the new sale date of June 24, 2014. Phintiffs’ PFFCL at p. 2, 9 10; See Cia PEFCL at
: p. 2,9 12; Plaintiffs’ Amended Response at p. 3, 9 12; Coleman Aff. at p. 2, 9 11, Exh.

? D; Cit’s Response to Plainiffs’ Statement of Additional Undisputed Material Facts at

P
1
[l

| p.3,913; Jackson Aff. atp. 3,17
!

25.  On June 24, 2014, the scheduled foreclosure sale was postponed by
5

announcement undl july 29, 2014. Plaintffs’ PFFCL at p. 2, 4 11; Cid PFFCL at p. 2,
4 11; Coleman Aff. atp. 2,9 9.

26. Brock & Scott sent each of the Plaintiffs a notice via United States First

Y b A o e mnema dme i A

| Class mail, postage prepaid, dated June 25, 2014, advising of the postponement and
! the new sale date of July 29, 2014. Plaintffs’ PFFCL at p. 2, § 11; see Cid PFFCL at p.
2, 9 12; Plaintiffs’ Amended Response at p. 3, § 12; Coleman AfE. at p. 2, § 11, Exh.

D.

27.  After the foreclosure sale had been postponed, Ms. Mitchell nformed

" Plaintffs that the sale was scheduled again for July 29, 2014. Citi Response to

o e e .
. T T
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Plaintiffs’ Statement of Addidonal Undisputed Matenal Facts at p. 4, § 16; Jackson
Aff atp. 3,920

28.  On July 21, 2014 at 7:41 p.m., Ms. Mirchell sent an e-mail message to
Mz. Ortwerth expressing concern about the pending foreclosure sale date of July 29,
2014 and the fact that she had not heard from him in the previous twelve days and
asking if other information was necded from Plaintiffs. Plaintiffs’ PFFClL. at p. 2, 4 13;
Plaintiffs’ Amended Response at pp. 3-4, § 11; Citi Responsce to Plaintiffs’ Statement
of Additional Undisputed Matcrial Facts at p. 5, 9 19; First Nurse Aff. at p. 2, § 9,
Exh. D (Ms. Mitchell’s e-mail to Mr, Ortwerth dated Mon, Jul. 21, 2014 @ 7:41
p-m.).

29. Mr. Ortwerth, whose offices were located in O’Fallon, Missourd,
promptly tesponded the next morning, July 22, 2014 ar 7:39 am., requestng
additional information from Plaintiffs in support of their applicaton fot loan
modification in an ¢-mail message which stated:

Good morning, Ms. Mitchell.

1 hope you're well. Our Underwriter has tequested some additional
information from your clicnt to complete their review file.

- provide supporting documents for L.J’s new cmployment posidon

- 2014 year-to-date profile (sic) and loss statement for Brenda

- most recent statement (all pages) for Oron Federal Credit Union
showing schedule C income

- provide threc months of proof of boarder income bank statements and
copies of cancclled rent checks.

11
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You may reply by cmail using HOST Citilinkdocs@citi.com or fax using
1-866-940-8125 and pleasc inscribe your client’s full name and mortgage
account number on each document. 1 need this information as soon as
possible and will follow up to confirm receipt or check progress by
07/29/14. Please call with any questons. Thank you for your patence

and coopcration. Flave a great day!
Remember, during any point of your treatment review you can reach me

at 877-791-1328, EXT 0475534, Monday-Friday 7:00 a.m.-6:00 p.m. or
email me atsrephenortwerth@cit.com. T look forward to working with

you.

Plaintiffs’ PFFCL at pp. 2-3, 1§ 14, 15; Cid PFIECL at p. 3, § 15; Plantffs’ Amended
Response at pp. 3-4, § 13; Citi Response to Phindffs’ Statement of Additional
Undisputed Matcrial Facts at pp. 3, 4, 11 11, 18, 19; Jackson Aff. at p. 3, § 2; First
Nurse Aff. at p. 2,949, Exh. D (Mr. Ortwerth’s c-mail to Ms. Mitchell dated Tue., jul.
22,2014 @ 7:39 am.).

30. Mt Ortwerth’s e-mail to Ms. Mitchell does not contain any promise
regarding postponement or cancellation of the July 29, 2014 foreclosure sale. Cid
PFFCL at p. 2, § 13; First Nutse Aff. atp. 2, 1 9, Exh. D (Mr. Ortwetth’s ¢-mail to
Ms. Mitchell dated Tue., Jul. 22, 2014 @ 7:39 a.m.).

31, Ms. Mitchell told Plaintiffs that the sale had been postponed again® and

that Cit was asking for a number of new documents, such as verification of Mr.

® Plaintffs Amended Response to Undisputed Material Facts states in pact: “The Plaintffs contend
that Mr. Ortwerth told Ms, Mitchell, their representative, that the [foreclosure| sale [scheduled for
July 29, 2014] was being postponed ....” Plintiffs’ Amended Response at p. 4, 4 13. This statement
is unsupported in the record. Mr. Orrwerth’s e-mail message to Ms. Mitchell of July 22, 2014 does
not so state. See First Nurse AfE ar p. 2,9 9, Exh. D (Mr. Ortwerth’s e-mail to Ms. Mitchell dated
Tue., Jul. 22, 2014 @ 7:39 2.m.). The Affidavit of Brenda Jackson states that “[Ms. Mitchell] later

12
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« Jackson’s new cmployment, a profit and loss statement from Mrs. Jackson’s self-
employment and documentation of tent payments from Plaintiffs” daughter. Plainuffs’

PFFCL at p. 3, 9§ 16; Citi Responsc to Plaintiffs’ Statement of Addinonal Undisputed

Martcral Facts at p. 4,9 17; Jackson Aff. atp. 3,9 21.
32, ‘The Affidavit of Brenda Jackson does not contain any statements of
personal knowledge on her part indicating that a promise was made regarding

postponement ot cancellation of the July 29, 2014 foreclosure sale. Cin PFFCL at p.

3,9 14; Jackson AfE. atp. 3,9 21.

33.  Plaintiffs gathered this informaton and submitted it to Ms. Mitchell.
Plaintiffs’ PFFCL at p. 3, 9§ 17; Cit Response to Plaintiffs’ Statement of Additional
Undisputed Matetial Facts at p. 5,9 20; Jackson Aff. at p. 3,9 22°

34.  The informaton and documents werc not received by Cit. Cio PFFCL
at p. 3, 1 16; First Nurse Aff. arp. 2,9 10.

35, On July 29, 2014, the Property was sold at foreclosure to Cio. Cid

PFFCL at p. 3, § 17; Plaindiffs’ Amended Responsc at p. 4, 9 13; First Nurse Aff. at p.

told us that [the salc| had been postponed again ....” (Jackson Aff. at p. 3, 4 21), but does not
artribute a statement to Mr. Ortwerth, “I'aking the evidence in the light most favorable to Plaintiffs,
the court credits Ms. Jackson’s statement at the summary judgment stage that Ms. Miechell told her
that the sale scheduled for July 29, 2014 had been postponed. However, Ms. Mitchell’s statement to
Plaintffs is inadmissible hearsay. There is no evidence in the record regarding Mr. Ortwerth’s
statement to Ms. Mitchell or of Ms. Mitchell’s account of her cornmunicatons with Mr. Ortwerth

apart from their ¢-mail correspondence.

? ‘There is no evidence in the trecord ar the summary judgmenr stage which demonstrates thar Ms.
Mitchell forwarded the additional information received from Plaindffs ro Citl. The record does not
contain an affidavit or deposition restimony by Ms. Mitchell. Ms. Jackson’s Affidavit states thar Ms.

Mitchell died in November 2014. Jackson Aff. at p. 4, 4 26.

13



2,9 10; Coleman Aff. at p. 3, § 12; Substitute Trusice’s Deed recorded with the Shelby

"' County Register on August 21, 2014 as Instrument 14085885 (filed of record in this

causc on July 6, 2015).

36.  Having never received information concerning a decision made by Cid
on their loan modification application, Plaintiffs, to their knowledge, were still waiting
on a decision on their loan modification application when Plaintiffs were contacted by
a real estate agent who said he tepresented Citi, who informed them that their house
had been sold at a foreclosure sale, and that he would be trying to scll their house.
Plaintiffs’ PFFCL at pp. 3-4, 9§ 18, 19; Jackson Aff. at pp. 3-4, ] 23.

37. On May 6, 2015, the court entcred an Agreed Otder Regarding
Occupancy of Propesty and Payments into Court During Pendency of Case. Cig
agreed that it would not procced with any arcempt to evict Plaintiffs from the
Property until further order of the court. Plaintiffs agreed to make monthly payments
of $800.00 into the court’s Registry during the pendency of the proceedings beginning

on May 15, 2015.

14



CONCLUSIONS OF LAW

Based upon the above findings and a review of the relevant statutory authority
and case law, the court makes the following conclusions of law:

L. Summary Judgment Standard

For actions initiated on or after July 1, 2011, such as the onc at bar, the
standard of review for summary judgment delineated in TENN. CODIZ ANN. § 20-16-
101 applics. See Rye v. Women’s Care Center of Memphis, MPLLC, S.\W.3d
2015 W1, 6457768, at ¥11 (l'enn. Oct. 26, 2015). The statute provides:

In motions for summary judgment in any civil action in

Tennessec, the moving party who docs not bear the burden of proof at

uial shall prevail on its modon for summary judgment if it:

(1)  Submits affirmative evidence that negates an cssential
clement of the nonmoving party‘s claim; ot

(2) Dcmonstrates to the court that the nonmoving party's
evidence is insufficient to establish an essental clement of the
nonmoving party‘s claim.

Summary judgment is appropriate when “the pleadings, depositions, answers to
interrogatorics, and admissions on file, together with the affidavies, if any, show that
there is no genuine issuc as to any matetial fact and that the moving party is entitled
to a judgment as a matter of law.” "T'ENN. R. CIv. P. 56.04. The moving party has the
ultimate butden of persuading the court that there are no genuine issues of material
fact and thar it is entitled to judgment as a matter of law. Town of Crossville Hous.
Auth. v. Mutphy, 465 S\XV.3d 574, 578 (Tenn. Ce. App. 2014) (citing Byrd v. Hall)

847 S.\W.2d 208, 215 (Tenn. 1993)). “If the moving party makes a propetly supported

15
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motion for summaty judgment, the burden of production shifts to the nonmoving
patty to demonstrate the existence of a genuine issue of matetial fact requiring trial.”
Id. (citing Byrd, 847 S.\V.2d at 215).

When the moving party does not beat the burden of proof at trial, the moving
patty may make the required showing and shift the burden of producton cither “(1)
by affirmatively ncgating an essental element of the nonmoving party’s claim or (2) by
demonstrating that the nonmoving patty’s evidence at the summary judgment stage is
insufficient to establish the nonmoving party’s claim or defense.” See Rye, 2015 WL
6457768, at ¥22. However, “a moving patty sccking summary judgment by attacking
the nonmoving party’s evidence must do more than make a conclusory asscrtion that
summary judgment is appropriate on this basis.” I4. Rule 56.03 requites that the
moving party support its motion with “a scparate concise statement of the material
facts as to which the moving party contends there is no genuine issuc for trial.”
TENN. R. C1v. P. 56.03. Each fact is 1o be sct forth in a separate, numbered paragraph
and supported by a specific citadon to the record. 4. 1 the moving party fails to mect
its initial butden of production, the nonmoving party’s burden is not triggered, and
the court should deny the motion for summaty judgment. Town of Crossville Hous.
Auth., 465 S\V.3d at 578-79 (citing Martin v. Norfolk S. Ry. Co., 271 S.\.3d 76, 83
(Tenn. 2008)).

If the moving parcty does satisfy its initial burden of production, “the

nonmoving party ‘may not rest upon the mere allegations or denials of [its] pleading,™

16



-

but must respond, and by affidavits or onc of the other means providéd in Tennessee
Rule 56, sct forth specific facts at the summary judgment stage ““showing that there is
a genuine issuc for tdal.” See Rye, 2015 W1 6457768, at *22 (quoting TENN. R. Crv.
P. 56.06). The nonmoving party must demonstrate the existence of specific facts in
the record that could fcad a ratonal trice of fact to find in favor of the nonmoving
party. Id. 1f adequate time for discovery has been provided and the nonmoving party’s
cvidence at the summary judgment stage is insufficient to cstablish the existence of a
genuine issuc of material fact for trial, then the moton for summary judgment should
be granted. 14, (emphasis by the Coutt). Thus, even where the determinative issuc i3
ordinatily a question of fact for the trier of fact, summary judgment is still appropriate
if the evidence is uncontroverted and the facts and inferences to be drawn therefrom
make it cleat that reasonable persons must agree on the proper outcome ot draw only
one conclusion. White v. Lawrence, 975 S.\W.2d 525, 529-30 (Tenn. 1998).

The burden-shifting analysis differs if the moving party bears the burden of
proof at tral. “For cxample, a phintiff who files a motion for partial summary
judgment for an clement of his or her claim shifts the burden by alleging undisputed
facts that show the cxistence of that element and entitle the plaintiff to summary
judgment as a matter of law.” Brown v. Mapco Exp., Inc., 393 S.\V.3d 696, 702
(Tenn. Ct. App. 2012) (citations omitted). “Similarly, a dcfendant asserdng an
affirmative defense ... shifts the burden of production by alleging undisputed facts

that show the existence of the affirmative defense.” Jd, (citatons omitted).

17
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TENN. R. CIv. P. 56.04 requires that a trial court must “state the legal grounds
upon which the court denies ot grants the motion™ for summary judgment. See TENN.
R. Civ. P. 56.04 (emphasis added). Rule 56.04 provides that the tral court must
determine whether any genuine issue of materdal facts exist that would preclude the
grant of summary judgment. J4 If such a genuine issuc of material fact exists, the
court is to deny the motion. J4. Rule 56.04 does not therefore require that a trial coutt
enter findings of fact in its order granting or denying summary judgment. See id;
TENN. R. Crv. P. 52.01 (“Findings of fact and conclusions of law arc unnecessary on
decisions of motions under Rule 12 or 56 . . . ."). It re Estate of Kysor, No. [£2014-
02143-COA-R3-CV, Slip op. at 7 (I'enn. Ct. App. Dec. 28, 2015).

Il.  Breach of Contract

Plaintiffs seck to enforce an “alleged contract [agreed to by Ci to process
their loan modificadon application to completion and honor agreemcents to postpone
foreclosure pending a decision.” Plaintiffs’ PFFCL at p. 4, § 1. Plaintiffs contend that
ncither the Tennessee Statute of Frauds, codified at TENN. CODE ANN. § 29-2-101,
nor Paragraph 22 of the DOT' require a signed writing for the “alleged contract” to be
enforceable. Plaintiffs’ PFFCL at p. 4, 9§ 1. Plindffs deny that their breach of contract
claim is based upon an alleged enforceable promise made by Citi to modify the terms
of the Note or the DOT. Id Cit tesponds that the terms of the Note requite any

agrcement ot promise between the parties tegarding postponement ot cancellation of

18
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the foreclosure sale scheduled for July 29, 2014 to have been in a writing signed by
Cig. Cid PFFCL atp. 3,9 1.

In order to plead a valid breach of conttact claim under Tennessee law, a
plaindff must allege the existence of an enforceable contract, a breach of that
contract, and damages resulting from the breach. ARC LifeMed, Inc. v. AMC-
Tennessee, Inc, 183 S.W.3d 1, 26 (Tenn. Ct. App. 2005). “A mortgage, ot a deed of
trust, in its legal aspect is a conveyance of an estate or an interest in land and as such
[is] within the mcaning of the Statute of Frauds.” Lambert v. Home Federal Sav. &
Loan Ass’n, 481 S\V.2d 770, 772-73 (Tenn. 1972) (citing 49 Am. Jur., Siatute of
Frands, §197, a “morttgage or deed of trust of land cannot be made by parol.”).

Under Tennessce’s Statute of Frauds, TENN. CODE ANN. § 29-2-101, contracts
“to alter, amend, rencw, extend or otherwise modify or supplement any written
promise, agreement or commitment to lend money or extend credit” must be in
writing and signcd by the lender or creditor to be enforceable.” TENN. CODE ANN. §
29-2-101(b)(1). However, the lender ot creditor need not sign such a contract if the
“promisc or commitment is in the form of a promissory notc or other writing that
describes the credit or loan” and the terms of the wridng indicate that only the debtor
must sign the writing, the debtor has signed the writing, and delivery of the wrting
has been accepted by the lender or creditor. TENN. CODE ANN. § 29-2-101(b)(2).

Cid has both affirmatively negated an essential clement of Plaintffs™ breach of

contract claim and demonstrated that Plaintffs’ evidence at the summary judgment

19
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stage is insufficient to cstablish Plaintiffs” breach of contract claim. Plintiffs rely on
Paragraph 22 of the DOT. However, that paragraph does not indicate that only the
dcbtor must sign the writing for it to be binding on Citi. The court, therefore, must
examine the Note to determine if TENN. CODE ANN. § 29-2-101(b)(2) is applicable.
The Note srates in part:

Oral agrecments, promises or commitments to lend money, extend

credit, or forbear from enforcing repayment of a debt, including

promiscs to extend, modify, renew or waive such debt, arc not
enforceable. This written agreement contains all the terms  the

Borrower(s) and the Lender have agreed to. Any subsequent agreement

between us regarding this Note or the instrument which secures this

Note, must be in a signed writng to be legally enforceable.

This provision of the Notc explicitdy excludes the applicability of TENN. CODE ANN. §
29-2-101(b)(2), because the terms of the writing do not indicate only the debtor must
sign the writing. Also, the court peruses the record in vain for a writing signed by the
Plaintiffs and delivered to Citi memorializing an agreement that Cid would process
their loan modification application to complegon and honor agreements to postpone
foreclosure pending a decision. See TENN. CODE ANN. § 29-2-101(b)(2).

As Cid has satsficd its inidal burden of producton, Plaintffs must
demonstrate the existence of specific facts in the record that could lead a rational trier
of fact to find in favor of Plainoffs on their breach of contract claim. Taking the facts
in the light most favorable to Plaintiffs, the “alleged contract jagreed to by Cid] 1o
process their loan modification application to completion and honor agrecments to
postpone foreclosure pending a decision” (Plainiffs” PFFCL at p. 4, 1) — is not in

20



writing. Because this alleged agreement is 2 “promise or commitment to ... modify or
supplement |a] written promise ... to lend money or extend credit,” Plaingffs’ claim
must fail under the Statute of Frauds because Plaintffs have not alleged that such an
agrecment was put into writing and signed by Cid, or that it falls into the exception
for such a requirement. See TENN. CODE ANN. § 29-2:101(b)(2). See also Vaughter v.
BAC Home Loans Serv., LP, No. 3:11-cv-00776, 2012 WL 162398, at *7 (M.D.
Tenn. Jan. 19, 2012) (applying Tennessee law); see also Elias v. A & C Distributing
Company, Inc., 588 S.\W.2d 768, 771 (Yenn. Ct. App. 1979) (“While the decisions of
[flederal ... [clourts are not binding authotity upon this Coutt and other State Courts
in Tennessee, yet from time to time we find the teasoning in the decisions of a
Federal District Coutt to be useful and persuasive.”).

M. Promissory Estoppel

Plaintffs seck to procced on a promissory estoppel theory, asscrting that Ciu
agreed “that [Citi] would not proceed with 2 foreclosure sale of their home while their
loan modification application was pending, that the promises wete unambiguous; that
the Plaintiffs rcasonably relied on these promise; and that in reliance on its promises,
Plaintiffs failed to take other actions to save their home and have suffered substantial
damages.” Plaintiffs’ PFFCL at p. 4, § 2. Plaintiffs deny that their promissoty cstoppel
claim is based upon a claim that they were given an enforceable promise to modify the
terms of their Note or DOT. 14, Citi responds that Plaintffs’ promissory estoppel
claim fails because it is barred by the Tennessee Statute of Frauds and for the
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additonal reason that neither the c-mail chain between Ms. Mitchell and M
Ortwerth nor the Affidavit of Brenda {ackson contain an unambiguous promise on
the part of Citi regarding postponement or canccllaton of the july 29, 2014
foreclosure sale. Citi PFFCL at