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MAR 2 8 2013

C1«rk of tr,fe Court*

Case Style: In Re: Proposed Amendment to Tennessee Rule of Professional Conduct 8.4

Case Number: M2013-00379-SC-RL1-RL

Comes now the Chattanooga Chapter of the Christian Legal Society (CLSC) to state its

opposition to the proposed addition of Rule 8.4(h) to the Rules of Professional Conduct of the

Rules of the Tennessee Supreme Court (RPC).

I. Proposed Rule 8.4(h) is unnecessary.

The unsupported statement that "[t]he Board is of the opinion that Rule 8.4 should be

broadened to prohibit an attorney's manifestation of bias or prejudice in a professional capacity"

is wholly inadequate to justify this dramatic change in the rules governing our profession. The

CLSC is not aware of any statistical or even anecdotal research which indicates that any of the

groups referenced in proposed Rule 8.4(h) are currently having difficulty finding representation

or otherwise being discriminated against based on their membership in any of the groups listed in

the proposed Rule. The one exception to this is those without the ability to pay for such services

(i.e., socioeconomic status). However, ironically, the proposed Rule includes a proposed

comment, which states that declining to represent someone based on their inability to pay a

lawyer's fee does not violate the proposed Rule, such that equalizing access to legal

representation on this basis does not appear to be the intent of the same. Moreover, because

there is an exception for declining to represent a person based on socioeconomic status, the lack

of exceptions for declining to take a client for any of the other reasons listed in the proposed

Rule supports the inference that declining to take a client in any such circumstance would

constitute a violation of the same.

Our present Bar includes those of many different interests and backgrounds, such that

finding a lawyer to represent those of various races, gender, national origin, disabilities, age,



sexual orientation and socio-economic status is not believed to be a problem. Without the

proposed Rule, all Tennessee attorneys are free to accept or decline professional engagements as

they wish and as their conscience allows. As explained in the following sections, this freedom

would actually be narrowed rather than broadened by the proposed Rule, so as to limit rather

than expand the ability to obtain professional advice and other assistance from attorneys in our

State.

II. Proposed Rule 8.4(h) violates lawyers' First Amendment right of free speech and

expression under the United States Constitution.

The current Comment [3] to Rule 8.4 is problematic in and of itself, but the proposed

elevation of the Comment to a Rule, coupled with the elimination of the three limitations in the

Comment ("in the course of representing a client," "knowingly," and "when such actions are

prejudicial to the administration of justice") demonstrate that the proposed Rule is

unconstitutionally content-based, viewpoint-discriminatory, and overbroad in violation of the

First Amendment and the corresponding free speech guarantees in the Tennessee Constitution.

Accordingly, the CLSC respectfully requests that the Court avoid the need for some

individual or group of attorneys to have to assert this constitutional violation in the future by

simply rejecting this unconstitutional proposed Rule on the front end.

By expanding a comment which currently precludes lawyers only from "knowingly

manifesting, by words or conduct, bias or prejudice based on race, sex, religion, national origin,

disability, age, sexual orientation or socio-economic status" "in the course of representing a

client" when such actions are "prejudicial to the administration of justice" into a proposed

Rule which broadly precludes "any conduct engaged in in their professional capacity," the

Board is crossing over into violating lawyers' First Amendment right of free speech and

expression.



Moreover, the proposed Rule represents the worst form of First Amendment violation, as

it is a content-based, viewpoint-discriminatory Rule.

As an initial matter, the use of the term "conduct" in the proposed Rule does not alter the

fact that the Rule directly targets attorney speech. Texas v. Johnson. 491 U.S. 397, 406 (1989).

(invalidating a statute prohibiting the conduct of flag-burning as a content-based restriction on

speech). Almost all actions an attorney takes "in a professional capacity," including declining to

represent a potential client, are accomplished through his/her spoken and/or written words.

The proposed Rule is plainly content-based because it covers the attorney's speech

relative to certain topics: race, sex, religion, sexual orientation, etc. The proposed Rule is also

viewpoint-discriminatory because it targets "bias or prejudice" based on these topics. Thus, an

attorney can say something positive about a particular religion, for example, but the attorney's

speech is prohibited if he/she were to say something negative about it. This is the only sensible

reading of the proposed Rule, for otherwise it would serve no purpose.

The proposed Rule is not going to be able to meet the strict scrutiny standard applicable

to content-based, viewpoint-discriminatory restrictions on speech. R.A.V. v. City of St. Paul.

505 U.S. 377 (1992) (striking down, as content-based and violative of the First Amendment, the

city's "bias-motivated crime" ordinance).

Content-based regulations are presumptively invalid. Simon & Schuster. Inc. v.

Members of N.Y. State Crime Victims Bd.. 502 U.S. 105, 115 (1991). In order to survive a strict

scrutiny analysis, the regulation must be necessary to serve a compelling governmental interest

and must do so by the least restrictive means available. The proposed Rule 8.4(h) cannot meet

either one of these high standards.



There is no evidence that the proposed Rule serves a compelling governmental interest.

As noted above, the mere "opinion of the Board" is the only alleged justification for this

infringement on attorney speech. Again, there is no evidence that "bias or prejudice" on the

grounds of the Board's selected topics is so pervasive that a person of a certain race, sex, sexual

orientation, religion, etc. is unable to obtain legal representation by the attorneys in our State.

Real-life experience and common sense in fact leads inexorably to the opposite conclusion.

Moreover, even if such evidence existed, the proposed Rule is not necessary to serve this

interest, nor is it the least restrictive means of doing so. Rather, it is a tool to punish lawyers for

their speech that, in the view of the Board, expresses "disfavored" opinions on certain topics

which have been chosen by the Board.

The lack of narrow tailoring in the proposed Rule is evidenced by its broad expanse: it

covers speech and expressive conduct when done "in a professional capacity," not only in the

course of representing a client. Further, it covers that conduct even when the conduct is divorced

from any impact on "the administration of justice." Finally, the scienter requirement

("knowingly") in the current Comment [3] to Rule 8.4 is eliminated in the proposed Rule,

making the sweep of the regulation of First Amendment-protected activity even broader.

Nor does the last sentence of the proposed Rule in any way cure the defects in the

remainder of it. The use of the term "legitimate" as a modifier of "advocacy" begs the question

of what lawyer speech is permissible ("legitimate"), as opposed to what lawyer speech is

prohibited (i.e., "illegitimate"). This obvious question only highlights the viewpoint-

discriminatory nature of the proposed Rule, as it is plain that speech demonstrating "bias or

prejudice" toward a particular subject matter (e.g., race, religion, sexual orientation, etc.) will be

deemed "illegitimate" under the Rule. In other words, lawyers are subject to



punishment/discipline under the Rules if they express disfavored opinions on the topics

described in proposed Rule 8.4(h). Such an unconstitutional rule should be rejected outright.

Lawyers are called upon to serve in all forms of civic and other capacities - on the boards

of religious and non-religious non-profit organizations, as elders or deacons in their church, etc.

Many times in these roles we are asked to play a dual role of assisting the organization or church

by providing legal advice. Proposed Rule 8.4(h) would impermissibly inhibit our ability to do

so. Many religious organizations engage in conduct that others may characterize as

"discrimination," but which is, in reality, the exercise of the organizations' sincerely-held

religious beliefs. For example, in Hosanna-Tabor Evangelical Lutheran Church and School v.

EEOC, 132 S. Ct. 694 (2012), the United States Supreme Court unanimously rejected the

government's attempt to apply federal nondiscrimination laws to override religious associations'

leadership decisions, despite a former employee's claim that she was fired in retaliation for

asserting the right not to be discriminated against on the basis of disability. The Supreme Court

acknowledged that nondiscrimination laws are "undoubtedly important. But so too is the interest

of religious groups in choosing who will preach their beliefs, teach their faith, and carry out their

mission." Id. at 710. Constitutional scholars have explained the importance of not affixing the

label of "discrimination" to the actions of religious organizations that are merely exercising their

basic religious liberty.1 Similarly, other civic organizations sometimes engage in conduct that

some characterize as discrimination, but which is, in reality, the exercise of the organizations'

right of expressive association. See e.g.. Boy Scouts v. Dale. 540 U.S. 630 (2000).

See e.g.. Richard W. Garnett, Religious Freedom and the Nondiscrimination Norm, ch. 4 in Austin Surat,

ed., Legal Responses to Religious Practices in the United States 194, 198 (Cambridge University Press, 2012). A

summary of Professor Garnett's article is found at Richard W. Garnett, Confusion about Discrimination, The Public

Discourse, Apr. 5, 2012, available at http://www.ihepublicdiscourse.com/2012/Q4/iHl/ (last visited March 8,

2013). See also. Douglas Laycock, Sex, Atheism, and the Free Exercise ofReligion, 88 U. Det Mercy L Rev 407
428-29(2011).



The fact that the proposed Rule would prohibit lawyers from assisting a church or other

non-profit organization in protecting its constitutional rights to hold its religious or expressive

association beliefs and conduct — as well as from expressing our own positions for or against the

same in a dual personal and professional capacity ~ would actually deprive certain groups and

individuals of legal representation by prohibiting "illegitimate" advocacy on behalf of those

viewpoints which the Board has characterized as "disfavored." The CLCS again assumes that

the purpose of the proposed Rule is just the opposite - to ensure that no one is denied such

representation on the basis of their race, sex, religion, national origin, disability, age, sexual

orientation or socio-economic status. Yet, as proposed, it would actually have the reverse effect.

Lawyers also are often called upon to address churches, civic and other professional

organizations regarding their rights to subscribe to certain beliefs under the First Amendment,

even if not formally representing the same. Again, the breadth of the currently proposed Rule

would impermissibly inhibit us - in First Amendment terms, "chill" our speech ~ in performing

these civic functions as well.

HI. Proposed Rule 8.4(h) contradicts current state and federal law.

Neither our current state nor federal law protects individuals from discrimination based

on "sexual orientation." Accordingly, when merely educating the public regarding the present

state of the law, lawyers would be violating proposed Rule 8.4(h). Tennessee employers and

landlords are not, for instance, required to prohibit discrimination on the basis of sexual

orientation under either state or federal law.

Our State constitution also prohibits gay marriage. Accordingly, by advising pastors or

others regarding their ability or requirement to officiate upon request a same-sex marriage

ceremony, or advising same-sex couples regarding their eligibility under Tennessee law for



employment, adoption, tax, estate or other benefits, lawyers would again be violating proposed

Rule 8.4(h).

The issue of same-sex marriage is admittedly a volatile and emotion-filled one in our and

many other States. Because of the fact that lawyers are often called upon to assist in articulating

various organizations' - as well as our own - views on such salient issues, which have both legal

and moral implications in our communities, even while not formally representing the same,

doing so would put us at risk of violating the proposed Rule, as we would still be speaking in our

"professional capacity" as lawyers. There are, for example, several attorneys who currently

serve in the State legislature or on our city and county commissions, as mayors, etc. In these

positions, they are also serving in their "professional capacity" as attorneys, such that advocating

either for or against adding protection against discrimination on the basis of "sexual orientation"

or other benefits based on the same to our state laws or city or county ordinances would violate

the proposed Rule.

IV. If Proposed Rule 8.4(h) is somehow deemed to be necessary and not in violation of

both our federal and state constitutions and contradictory to state and federal law,

the CLSC would at least request that express language protecting attorneys'

sincerely-held religious beliefs also be added to the Rules of Professional Conduct.

The Court may recall that the CLSC filed a similar request regarding the current

Comment [3] to Rule 8.4(d). This Comment provides that "A lawyer who, in the course of

representing a client, knowingly manifests, by words or conduct, bias or prejudice based on race,

sex, religion, national origin, disability, age, sexual orientation or socio-economic status violates

paragraph (d) when such actions are prejudicial to the administration of justice. Legitimate

advocacy regarding the foregoing factors does not violate paragraph (d)."

In connection with the proposed addition of this Comment in 2010, the Court heard oral

argument on our request for specific language to be included as a new additional Rule or part of



an existing Rule, which would expressly state that the Rules were not intended to infringe upon

any attorney's sincerely-held religious beliefs. No such language was included in the final

version of the Rules, which included the above-quoted Comment to Rule 8.4(d).

During the 2010 oral argument, those presenting CLSC's position got the impression that

the Court may have perceived that our requested language was unnecessary because none of the

examples described in the previous Sections would (1) constitute "representing a client" (i.e.,

speaking in public, advocating a certain position in our local newspaper, as members of our state

or local governing bodies, before a local civic group, etc.) and (2) anything that did fall within

this prohibited "representation" realm would then be excluded by the "legitimate advocacy"

exemption to the Comment.

Based on the broad wording of the current proposed Rule 8.4(h), which seeks on its face

to regulate all conduct engaged in by attorneys in their professional capacity, these past

exclusions to the present Comment to Rule 8.4(d) would no longer exist.

Have there been complaints filed with the Board since the above-referenced Comment

was approved regarding attorneys' failure to comply with it which would indicate that we now

need to convert it into a Rule which seeks to control this critical aspect of our professional

lives?

Because many of the roles lawyers are asked to perform in our communities do not

involve formal "representation," the present exception provided in the proposed Rule regarding

"legitimate advocacy" provides no remedy at all to the above-referenced concerns expressed in

Sections II. and III. Who will define what is "legitimate?" Or what is "advocacy?" for that

matter versus regular free speech - which, as we understand it, is still protected by the First

Amendment for lawyers, just as for all others in our country.



The CLCS finds it hard to believe that the Court desires to begin patrolling the line

between attorneys' free expression as private citizens and "any conduct engaged in in their

professional capacity" by approving and then trying to uphold this proposed Rule.

We would very much like to avoid the inevitable conflicts which are going to arise

between each lawyer's personal right to practice law within the dictates of his/her own sincerely-

held religious beliefs, first, by advocating against the need for the proposed Rule 8.4(h), and

then, in the alternative, if this proposed Rule is somehow deemed to pass constitutional and

statutory muster under the strict scrutiny standard referenced above, by requesting that the

following language be added as part of the Preamble, section 7; or as part of the Scope, section

16; or as a new rule 1.20., to read substantively as follows:

Nothing in these Rules of Professional Conduct shall infringe upon, limit, or otherwise deny

an attorney'sfreedom to decline or withdrawfrom representation in any matter in which such

representation would violate the attorney's sincerely-held religious beliefs or in any matter

where such beliefs could conflict with the zealous and effectual representation of the client.

Nor shall these Rules infringe upon, limit, or otherwise deny an attorney's freedom to

otherwise act in his or her professional capacity in any way which is consistent with his/her
sincerely-held religious beliefs.

The CLSC believes the addition of the new Rule proposed in this Section IV. into the

RPC will expressly acknowledge the constitutional rights of our attorneys state-wide, safeguard

the consciences of all members of the Tennessee Bar, and be in the best interest of our clients

and the public at large. This new Rule will only be necessary, however, if our primary

position that the proposed Rule 8.4(h) should be rejected outright as a violation of these

rights is not accepted by the Court.

Under the First Amendment to the Constitution of the United States, "Congress shall

make no law respecting an establishment of religion, or prohibiting the free exercise thereof."

Furthermore, under the Constitution of the State of Tennessee, "all men have a natural and

indefeasible right to worship Almighty God according to the dictates of their own conscience"



and "no human authority can, in any case whatever, control or interfere with the rights of

conscience."

Furthermore, it is common practice - and best practice - for nondiscrimination laws to

include protections for religiously motivated conduct. For example, Tennessee

nondiscrimination law provides exemptions for religious employers, see T.C.A. § 4-21-405, and

even non-religious employers when religion is a bona fide occupational qualification, see T.C.A.

§ 4-21-406. See also T.C.A. § 4-21-806. The leading federal nondiscrimination law, Title VII,

also explicitly provides that religious associations' use of religious criteria in their employment

decisions does not violate Title VII's prohibition on religious discrimination in employment. In

three separate provisions, Title VII exempts religious associations from its general prohibition on

religious discrimination in employment. Pursuant to 42 U.S.C. § 2000e-l(a), Title VII does not

apply to religious associations "with respect to the employment of individuals of a particular

religion to perform work connected with the carrying on" of the associations' activities.

Pursuant to 42 U.S.C. § 2000e-2(e)(2), an educational institution may "employ employees of

a particular religion" if it is controlled by a religious association or if its curriculum "is directed

toward the propagation of a particular religion." Pursuant to 42 U.S.C. § 2000e-2(e)(l), any

employer may hire on the basis of religion "in those certain instances where religion ... is a

bona fide occupational qualification reasonably necessary to the normal operation of that

particular business or enterprise."

The rationale of the CLSC thus is to state within the four corners of the RPC that the

constitutional protections reserved by all citizens of the United States and of the State of

Tennessee remain with licensed attorneys in their practice of law, so that attorneys will not find

it necessary to consult or refer to these constitutions, or other external sources, while defending

10



themselves against a grievance. Inclusion of the new Rule proposed in this Section IV. would

make clear that the RPC are not intended in any way to limit or supplant the constitutional rights

of attorneys in their lawful legal practice, regardless of whether particular parties or tribunals

agree or disagree with a particular attorney's sincerely-held religious beliefs and regardless of

whether those in disagreement constitute a political majority.

It is the intent of the CLSC not only to protect the rights of all Tennessee attorneys to the

free exercise of their religious conscience, but also to provide for the highest level of advocacy

for our clients. An attorney who finds him/herself in a situation where the zealous and legal

advocacy on behalf of a client causes him/her to be at odds with his/her conscience, as dictated

by his/her sincerely-held religious beliefs, will find him/herself in a situation that is utterly

untenable. Either the conscience of the attorney will be violated or the cause of the client will

suffer.

For this reason, all attorneys in our State also must continue to have the express right to

decline representation where they perceive a situation in which the representation of the potential

client would cause him/her to have to violate his/her conscience -just as they currently are free

to - and in fact must decline - representation which poses an external conflict of interest or other

issue which is precluded by the RPC. Forcing our attorneys to accept such representation is not

in the best interest of the client any more than forcing them to accept a known external conflict

of interest would be. A conflict of conscience would be as, if not more, prejudicial to a client

than the external conflicts the RPC currently precludes. All of these outcomes would be

detrimental to the legal system as a whole. All efforts thus should be undertaken to prevent this

type of internal conflict from arising in the first place - just as the RPC currently prohibits

attorneys from accepting work which involves unwaivable external conflicts.

11



For all of these reasons, we would respectfully request that the Court reject proposed

Rule 8.4(h), or, in the alternative, add the above language to the Rules of Professional Conduct

as well, in light of the concerns relating to this proposed Rule which have been addressed herein.

CLSC also would respectfully request to be heard concerning this matter through oral

argument before the Court. A separate motion requesting the same is also being filed herewith.

Thank you for your attention to and consideration of each of these requests.

Respectfully submitted,

^todd McCain, TBPR No. 026993
1300 Broad Street, Suite 200

Chattanooga, TN 37402

Telephone: (423) 643-4001, ext. 103

Facsimile: (423) 643-4002

President of the Chattanooga Chapter of the

Christian Legal Society

CERTIFICATE OF SERVICE

I hereby certify that the foregoing has been mailed to Allan F. Ramsaur, Esq., Executive
Director, Tennessee Bar Association, 221 4th Avenue, N., Suite 400, Nashville, Tennessee; Lela
M. Hollabaugh, Bradley Arant Boult Cummings LLP, 1600 Division Street Suite' 700
Nashville, Tennessee 37203; and Sandy Garrett, 10 Cadillac Drive, Suite 220' Brentwood'
Tennessee 37027 by regular U.S. Mail on this 27th day of March, 2013
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IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE /

IN RE: PROPOSED AMENDMENT TO TENNESSEE RULE OF

PROFESSIONAL CONDUCT 8.4

No. M2013-00379-SC-RL1-RL

COMMENT OF THE TENNESSEE BAR ASSOCIATION

The Tennessee Bar Association ("TBA"), by and through its President, Jacqueline B.

Dixon; Chair, TBA Standing Committee on Ethics and Professional Responsibility, Brian S.

Faughnan; General Counsel, Paul C. Ney; and Executive Director, Allan F. Ramsaur, in response

to this Court's Order entered February 13, 2013, submits the following comment in opposition to

the Petition filed by the Board of Professional Responsibility ("BPR") seeking to have the Court

amend Term. Sup. Ct. R. 8, RPC 8.4:

The TBA is a membership organization comprised of, and representing, lawyers from

varied, diverse backgrounds who hold a varied and diverse range of opinion and viewpoints on

many politically-charged topics. As such, the TBA respectfully submits that there is likely no

better voice than the TBA to explain how it is possible to be staunchly opposed to invidious

discriminatory conduct of any sort and yet steadfastly opposed to the BPR's proposal to add RPC

8.4(h) to the Tennessee Rules of Professional Conduct.

Tennessee's current version of RPC 8.4(d) and Comment [3] thereto is nearly identical to

the approach contained in the ABA Model Rules.1 Specifically, under that approach, the black

The only difference between the two is that Comment [3] to ABA Model Rule 8.4 has an additional sentence

stating that "[a] trial judge's finding that peremptory challenges were exercised on a discriminatory basis does not

alone establish a violation of this Rule." ABA Model Rules of Professional Conduct 8.4 cmt. [3].



letter of the ethics rules prohibit lawyers from "engaging] in conduct that is prejudicial to the

administration ofjustice." Term. Sup. Ct. R. 8, RPC 8.4(d). One type (but not the only type) of

conduct by a lawyer that can violate RPC 8.4(d) is elaborated upon in a comment, stating that:

A lawyer who, in the course of representing a client, knowingly manifests,

by words or conduct, bias or prejudice based on race, sex, religion, national

origin, disability, age, sexual orientation, or socio-economic status violates

paragraph (d) when such actions are prejudicial to the administration ofjustice.

Legitimate advocacy respecting the foregoing factors does not violate paragraph

(d).

Tenn. Sup. Ct. R. 8, RPC 8.4 cmt. [3]. The TBA believes that when this Court originally

adopted Comment [3] more than a decade ago it made the right decision. Further, nowhere in

the BPR petition is any explanation offered as to why the BPR believes there is a need to to

change the way the ethics rules address this topic.

Although the TBA has no doubt that the Petition is motivated by good intentions, the

adoption of the BPR's proposal would still pave a road to a highly undesirable ultimate

destination. The BPR's proposal uses the existing language of Comment [3] to current RPC 8.4

as its starting point for its new RPC 8.4(h) but also makes two changes to that language that

result in the TBA's opposition. The first problematic change is to replace the language "in the

course of representing a client" with the more expansive "in a professional capacity." The

second problematic change, and one that serves to exacerbate the first, is the deletion of the word

"knowingly" that modifies the verb "manifests" in the existing comment to RPC 8.4. Thus,

under the plain language of the BPR's proposed RPC 8.4(h), even conduct that, unknown to the

lawyer, manifests bias or prejudice based on someone's race, sex, religion, national origin,

disability, age, sexual orientation, or socio-economic status would create a risk of disciplinary

action.



The proposal does not seek to define what conduct by a lawyer would qualify as being

undertaken "in a professional capacity," but it seems likely that a wide array of activities that can

be undertaken by people who are lawyers would qualify. A few activities engaged in by lawyers

that readily spring to mind as examples include: (1) service in the General Assembly; (2)

speaking in public, including at CLEs; (3) advertising their legal services; and (4) authoring and

publishing books/treatises, articles, or opinion columns. The BPR's proposal would appear to

subject a lawyer to potential disciplinary liability for conduct involved in any of those four

spheres of activity if someone perceived them to be "manifesting bias or prejudice based on race,

sex, religion, national origin, disability, age, sexual orientation, or socio-economic status."

Adoption of the proposed RPC 8.4(h) could result, for example, in any number of

constitutional challenges regarding the First Amendment rights of lawyers. Could a lawyer-

legislator be subjected to discipline under RPC 8.4(h) for introducing a bill to prohibit (or

permit) the display of religious symbols on public property? Could a divorce lawyer be

subjected to discipline for broadcasting advertisements indicating that they only represent one

gender in divorce proceedings?

In addition, a lawyer who makes a decision whether to hire (or not hire) someone also

would likely qualify as engaging in conduct in their professional capacity. The BPR's proposal

could subject a lawyer to potential disciplinary liability for a decision not to hire a job applicant

and could do so even in instances where federal laws addressing bias or prejudice in making

employment decisions would not otherwise apply.

Perhaps most troubling of all, the decision by a lawyer whether to agree to represent a

prospective client inherently amounts to an act undertaken in the lawyer's professional capacity.

As such, the BPR's proposal would subject a lawyer to potential disciplinary liability with



respect to decisions about whether or not to ever agree to take on a person or entity as a client.

This fact seems beyond dispute given that the BPR thought it necessary to add a proposed new

Comment [3] that essentially provides a "safe harbor" for attorneys who decline to represent a

prospective client on the basis that they cannot afford to pay the lawyer. Ostensibly, the BPR

recognized that without such a protection, lawyers who decline to represent someone who cannot

afford their services could be subject to disciplinary complaints for being biased or prejudiced

against the prospective client based on their "socio-economic status."

Yet, as a result of the expansive BPR proposal, decisions by lawyers to turn down

representation of prospective clients not based on a lack of resources would not be afforded

protection. Thus, a lawyer who turned down a prospective client, for example, because they did

not agree with their cause on a politically-charged issue - imagine a client who, for example,

wanted to pay a particular lawyer to oppose or defend a challenge to the constitutionality of

Tennessee's ban on same-sex marriage but the lawyer is unwilling because they strongly

disagree with whichever side of that issue the prospective client wishes to advance - could now

be subject to potential disciplinary liability for that decision.2

CONCLUSION

The TBA believes that Tennessee's ethics rules presently take the correct approach to the

topic of bias and prejudice by recognizing the problem as one in which lawyers, as officers of the

court, engaged in conduct that damages the administration ofjustice. RPC 8.4(d) and comment

[3] together, patterned as they are after the ABA Model Rules, appropriately highlight for the

Bar and the public alike that intentional discrimination by words or conduct on the part of a

2 To the extent the BPRs proposal could be argued to encourage lawyers to take on causes they do not agree with,

the TBA submits that existing RPC 1.2(b) takes a much better and more measured approach by making clear that

"[a] lawyer's representation of a client, including representation by appointment, does not constitute an endorsement

of the client's political, economic, social, or moral views or activities." Tenn. Sup. Ct. R. 8, RPC 1.2(b).



lawyer when representing a client can be prejudicial to the administration ofjustice in violation

of RPC 8.4(d). The TBA submits that the guidance provided in Comment [3] of the current

ethics rules does not foreclose the imposition of discipline, for example, against a lawyer who

knowingly manifests racial prejudice, other than in the representation of a client, when the

lawyer's conduct is still prejudicial to the administration ofjustice.

Nevertheless, if the Court is inclined to think that some clarification is needed as to the

scope of what kind of discriminatory conduct by lawyers is a breach of the ethics rules, the TBA

strongly believes that the BPR's proposed RPC 8.4(h) is not the right path for any clarification to

take as it would create far more problems that it would ever solve and should not be adopted by

this Court.

RESPECTFULLY SUBMITTED,

By:

ICQLJELINE B. DIXON (012054)

President, Tennessee Bar Association

Weatherly, McNally & Dixon PLC

424 Church Street, Suite 2260

Nashville, TN 37219

(615)986-3377

By::

BRIAN S. FAUGHNAN (019379)

Chair, Tennessee Bar Association

Standing Committee on Ethics &

Professional Responsibility

Thomason, Hendrix, Harvey, Johnson

& Mitchell PLLC

40 S. Main Street, Suite 2900

Memphis, TN 38103

(901)577-6139



By:

By:

PAUL C.NEY (007012)

General Counsel,

Tennessee Bar Association

Waddey & Patterson

3504 Richland Avenue

Nashville, Tennessee 37205

(615)242-2400

ALLAN F. RAMSAUR (5764)

Executive Director,

Tennessee Bar Association

Tennessee Bar Center

221 Fourth Avenue North, Suite 400

Nashville, Tennessee 37219-2198

(615)383-7421

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has been served

upon the individuals and organizations identified in Exhibit "A" by regular U.S. Mail, postage

prepaid within seven (7) days of filing with the Court.

F. Ramsaur

4826-4978-1267, v. 1



'Imad Al-Deen Abdullah

Baker Donelson Bearman Caldwell &

Berkowitz

165 Madison Ave #2000

Memphis, TN 38103

Heidi Barcus

London & Amburn, P.C.

607 Market Street, Suite 900

Knoxville, TN 37902
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April 1, 2013
Mike Catalano

Clerk, Tennessee Appellate Courts

100 Supreme Court Building

401 7th Avenue North

Nashville, TN 37219-1407

Re: Supreme Court Rule 8, Section 8.4

Proposed Rule Change

M2013-00379-SC-RL1-RL

Requiring an attorney to choose between freely practicing their chosen

profession and violating a cardinal tenet of their religious beliefs places an

impermissible burden uponfreedom ofreligion - -

Dear Mr. Catalano:

This letter shall serve as a comment on the proposed change to Tennessee Supreme Court

Rule 8 Section 8.4. I write on behalf of the Church Law Institute, an organization for which I
serve as founder and Senior Counsel Church Law Institute ("CLI") is a legal and educational
organization that provides churches and church leaders with a comprehensive resource of legal
counsel, education, advice and referral on legal issues in all aspects of church ministry. Our staff
attorneys, as well as those who serve as affiliate attorneys for CLI both in Tennessee and across

the country, share a common commitment to the advancement of religious liberty and the
protection of those constitutional freedoms embodied in the Free Exercise Clause of the First

Amendment. Because we believe that the proposed change to Rule 8 undermines the core values
of free exercise and the right of conscience shared by many attorneys across the State of

Tennessee, we oppose this proposed modification.

OBJECTIONS TO PROPOSED CHANGE

TO TENN.SUP.CT RULE 8, SECTION 8.4

1. The Threat of Disciplinary Sanctions Upon Attorneys Who Object To Same-Sex

Marriage on the Basis of Sincerely Held, Religious Beliefs Creates An Unconstitutional

Conflict Of Having To Choose Between Exposure To Bar Sanctions Or Violating The

Dictates Of Their Consciences And Religious Beliefs.

A state places an impermissible burden upon religion freedom when it forces people of faith to

choose between adhering to their sincerely held religious beliefs and receiving a benefit offered



by the state This is true regardless of whether the government conditions receipt of an
important benefit upon conduct proscribed by religious faith or denies such a benefit because of
conduct mandated by religious belief; while the compulsion may be indirect, the infringement
upon free exercise is nonetheless substantial. Thomas v. Review Bd. ofIndiana Employment Sec.
Div 450 U S 707 101 S Ct. 1425, 67 L. Ed. 2d 624 (1981). It is beyond rational debate that the
earned privilege to engage in the practice of law is an important and highly cherished
government benefit bestowed by the state upon those who satisfy the requirements for admission

to the bar.

Attorneys are often called upon to fulfill a unique role as advocates in our system of
jurisprudence. We are appointed by the courts to represent as guardians ad litem children and
mentally impaired individuals in the context of conservatorships, adoptions, divorce and to
represent defendants in criminal cases. In fulfilling this duty, attorneys may be called upon to
represent unpopular clients, and even those whose system of values and beliefs differ from their
own While mere disagreement with a client's moral judgments are an insufficient basis for
withdrawal1, when an attorney is called upon to advance a position that is diametrical to their
core, personal religious beliefs, this conflict rises to a constitutional dimension.

Historically, Tennessee courts have recognized that attorneys faced with this conflict
have an obligation to bring this to the attention of the court in a motion to withdraw. In State v.
Jones 726 S.W. 2d 515, 518-519 (Tenn. 1987), the Supreme Court upheld a contempt citation

against an attorney who refused to accept a court-ordered appointment based on his
interpretation of a formal ethics opinion, even where counsel's refusal was not disrespectful,
unreasoning or contumacious. Procedurally, the Supreme Court held that in order for an attorney

to avoid contempt for refusal to obey an order of appointment perceived to be erroneous, it was

necessary for counsel to seek dissolution of the order in the appellate courts. Id. at 517.

There are several contexts in which attorneys who hold sincerely religious-based objections

to same-sex marriage may be called upon to represent individuals in a factual context that
implicates these beliefs. One classic example is an attorney may be appointed to serve as

guardian ad litem in the context of a custody dispute between divorced parents, one of whom has
joined a same-sex marriage. If the attorney holds, as a tenet of his sincere religious beliefs that
such marriages are contrary to biblical mandate, then his ability to serve as a disinterested
advocate in this scenario is compromised. Again, this is not merely a matter of personal
predilection, but religious belief and practice - - a position that is entitled to the highest level of
constitutional protection under the First Amendment Free Exercise Clause.

The Board delved into this issue in Tennessee Formal Ethics Opinion 96-F-140. There, a

devout Roman Catholic attorney who routinely practiced before the Juvenile Court raised the

In Tennessee Formal Ethics Opinion 84-F-73, this issue was addressed in the context of a first degree murder case.



question of whether he could ethically decline a court appointment to represent minors who
elected to petition the Juvenile Court for waivers of the parental consent requirement to obtain

abortions.

In its analysis of this case, the Board failed to conduct the necessary level of scrutiny
required under the Free Exercise Clause, and consequently reached a decision that is decidedly at
odds with well-settled constitutional jurisprudence. The Board instead applied the same level ot
deference to the attorney's religious-based objection as that typically accorded to mere

conscientious objection.

Counsel also alleges that he is a devout Catholic and cannot, under any
circumstances, advocate a point of view ultimately resulting in what he considers to
be the loss of human life. The religious beliefs are so compelling that counsel fears
his own personal interests will subject him to conflicting interests and impair his
independent professional judgment in violation of DR 5-101(A). In other words,
counsel contends his status is akin to that of a conscientious objector, who is
opposed to participation in abortion in any form. Although counsel's religious and
moral beliefs are clearly fervently held, EC 2-29 exhorts appointed counsel to refrain
from withdrawal where a person is unable to retain counsel, except for compelling
reasons. Compelling reasons as contemplated by this EC do not include such factors
as- the repugnance of the subject matter of the proceeding, the identity or position

of a person involved in the case, the belief of the lawyer that the defendant in a

criminal proceeding is guilty, or the belief of the lawyer regarding the merits of the

civil case.

Tennessee Formal Ethics Opinion 96-F-140 (Tenn.Bd.Prof.Resp.), 1996 WL

340719, 3-4.

No single Supreme Court decision is cited by the Board in its analysis of whether an attorney's
protected right of free exercise should trump a court's insistence that he serve in a case that
compels him to take a position in derogation of his sincerely held religious beliefs.

Had the Board in Tennessee Formal Ethics Opinion 96-F-140 made a searching inquiry
of controlling U.S. Supreme Court authority on this issue, it would have instead found that an
individual's sincerely held religious beliefs are entitled to far greater protection than the mere
"repugnance of the subject matter" or a "belief in the guilt or innocence of the client".

Starting with the seminal case of Sherbert v. Verner, 374 U.S. 398, 402-03, 83 S. Ct.

1790, 1793, 10 L. Ed. 2d 965 (U.S.S.C. 1963), the Supreme Court held:

The door of the Free Exercise Clause stands tightly closed against any

governmental regulation of religious beliefs as such, Cantwellv. Connecticut, 310

U.S. 296, 303, 60 S.Ct. 900, 903, 84 L.Ed. 1213. Government may neither compel
affirmation of a repugnant belief, Torcaso v. Watkins, 367 U.S. 488, 81 S.Ct.

1680, 6 L.Ed.2d 982; nor penalize or discriminate against individuals or groups



because they hold religious views abhorrent to the authorities, Fowler v. Rhode
Island, 345 U.S. 67, 73 S.Ct. 526, 97 L.Ed. 828; nor employ the taxing power to

inhibit the dissemination of particular religious views, Murdoch v. Pennsylvania,

319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292; Follettv. McCormick, 321 U.S. 573,

64 S.Ct. 717, 88 L.Ed. 938; cf. Grosjean v. American Press Co., 297 U.S. 233, 56

S.Ct. 444, 80 L.Ed. 660.

It is no a defense to this proposed ethics rule that the practice of law is not a right, but a

privilege. As the Court pointed out in Sherbert:

Nor may the South Carolina court's construction of the statute be saved from

constitutional infirmity on the ground that unemployment compensation benefits
are not appellant's 'right' but merely a 'privilege.' It is too late in the day to doubt
that the liberties of religion and expression may be infringed by the denial of or
placing of conditions upon a benefit or privilege. 6 American Communications

Ass'n v Douds, 339 U.S. 382, 390, 70 S.Ct. 674, 679, 94 L.Ed. 925; Wieman v.

Updegraff, 344 U.S. 183, 191-192, 73 S.Ct. 215, 218-219, 97 L.Ed. 216;
Hannegan v. Esquire, Inc., 327 U.S. 146, 155-156, 66 S.Ct. 456, 461, 90 L.Ed.

586.

Likewise, in Speiser v. Randall, 357 U.S. 513, 78 S.Ct. 1332, 2 L.Ed.2d 1460, the Court
emphasized that conditions upon public benefits cannot be sustained if they so operate, whatever
their purpose, as to inhibit or deter the exercise of First Amendment freedoms. In Speiser, the
Court struck down a condition which limited the availability of a tax exemption to those
members of the exempted class who affirmed their loyalty to the state government granting the

exemption.

To condition the availability of benefits upon this appellant's willingness to

violate a cardinal principle of her religious faith effectively penalizes the free

exercise of her constitutional liberties.

Sherbert v. Verner, 374 U.S. 398, 406, 83 S. Ct. 1790, 1794-95, 10 L. Ed. 2d 965 (1963).

The proposed rule is constitutionally infirm inasmuch as it conditions an attorney's freedom to
practice his or her profession upon the willingness to violate a cardinal principle of religious

faith.

2. The Proposed Rule Is Impermissibly Vague And Has An Impermissible Chilling Effect

Upon An Attorney's Constitutionally Protected Right of Free Expression.

The proposed wording of Rule 8.4(h) contains three operative clauses. An attorney commits

misconduct when he or she:



a) engages in conduct,

b) in a professional capacity,

c) manifesting bias or prejudice based on race, sex, religion, national origin, disability, age,

sexual orientation, or socio-economic status.

The only limited exception to this prohibition is if the attorney is engaged in "legitimate

advocacy respecting the foregoing factors. . ."

The proposed rule, as drafted, has an impermissible chilling effect upon attorney free speech
and advocacy. In essence, it creates a regime that allows the Board to select what political
speech is "legitimate" and therefore politically safe by applying vague and ambiguous tests. If an
attorney wants to avoid the possibility of disciplinary action, he or she must either refrain from
speaking or ask the Board to issue an advisory opinion approving of the political speech in
question. Presumably, then government officials pore over each word of a text to see if, in their
judgment it accords with their subjective opinion regarding what is or is not "legitimate". To
quote from Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 130 S.Ct 876, 896, 175
L.Ed.2d 753 (2010),"(t)his is an unprecedented governmental intervention into the realm of free

speech."

It is axiomatic that the government may not regulate speech based on its substantive

content or the message it conveys. Police Dept. ofChicago v. Mosley, 408 U.S. 92, 96, 92 S.Ct.
2286, 2290, 33 L.Ed.2d 212 (1972). Likewise in the realm of private speech or expression,

government regulation may not favor one speaker over another. Members ofCity Council ofLos
Angeles v. Taxpayers for Vincent, 466 U.S. 789, 804, 104 S.Ct. 2118, 2128, 80 L.Ed.2d 772
(1984) Discrimination against speech because of its message is presumed to be unconstitutional.
See Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 641-643, 114 S.Ct. 2445,^2458-

2460, 129 L.Ed.2d 497 (1994). Our Supreme Court has held that when the government "targets

not subject matter, but particular views taken by speakers on a subject, the violation of the First
Amendment is all the more blatant." See R.A.V. v. St. Paul, 505 U.S. 377, 391, 112 S.Ct. 2538,
2547, 120 L.Ed.2d 305 (1992). Viewpoint discrimination is thus an egregious form of content

discrimination. Likewise, government must abstain from regulating speech when the "specific
motivating ideology or the opinion or perspective of the speaker is the rationale for the
restriction." Perry Ed. Assn. v. Perry Local Educators' Assn., 460 U.S. 37, 46, 103 S.Ct. 948,

955 74 L.Ed.2d 794 (1983) and Rosenberger v. Rector & Visitors ofUniv. of Virginia, 515 U.S.

819' 828-29, 115 S. Ct. 2510, 2516, 132 L. Ed. 2d 700 (1995).



CONCLUSION

The proposed change to Tenn.Sup.Crt Rule 8, Section 8.4 offends two fundamental

constitutional protections afforded by the First Amendment: the free exercise of religion and

freedom of expression. Based on the reasons and authorities cited herein, the Church Law

Institute respectfully calls upon the Board to reject this proposed rule change in its present form.

Sincerely,

Church Law Institute

By:.

Larry L. Crain

Founder and Senior Counsel

Brian Schuette

General Counsel

719A Dishman Lane

Bowling Green, KY 42104

Joshua Hershberger

Associate Counsel

320 Walnut Street

Madison, IN 47250
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APR ' 1 2013

Re: Proposed Amendments to Tennessee Rule of Professional Conduct 8.4

Docket No. M2013-00379-SC-RL1-RL

Dear Mr. Catalano:

I write to comment on the Petition filed by the Board of Professional Responsibility

seeking the amendment of Rule 8, Rules of Professional Conduct 8.4, of the Rules of the

Tennessee Supreme Court. I write in my personal capacity, not on behalf of my firm, any

of my partners or any of our clients.

Many other attorneys have commented upon the proposed change, and virtually

every comment that I have seen is negative. In addition, I have lent my name to a more

lengthy legal analysis of the many flaws in the proposed change. I write separately to

make a further brief point.

It is difficult for me to imagine any competent attorney advising a client to agree to

a provision in any contract similar to the proposed rule. It is what I refer to as a "litigation

breeder." With its restrictions on freedom of speech and expression, as well as its

impermissible vagueness, it is certain to be challenged in court, leading to unnecessary

litigation. I fail to understand the need for such a controversial rule absent some

compelling problem that can only be solved by such drastic action.

Many other attorneys have commented on potential scenarios that could run afoul

of the proposed rule. On its face it prohibits "conduct, in a professional capacity,

manifesting bias or prejudice based on race, sex, religion, national origin, disability, age,

sexual orientation or socioeconomic status." As many others have pointed out, it does not

limit itself to conduct "in the course of representing a client," but seeks to regulate conduct

in any "professional capacity." Thus, if an attorney speaks in a public forum where he or

she has been identified as an attorney, and expresses an opinion on one of a number current

controversial topics, he or she could be subject to discipline if that opinion is deemed to
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"manifesto bias or prejudice." An attorney making a public statement of opinion on
homosexual marriage could be subject to discipline under the proposed rule, if that opinion
coincided with the opinion publicly held until recently by the President of the United

States.

Similarly, an attorney specializing in domestic relations law who "manifests a bias"
based on sex by acknowledging that he or she prefers to represent women, rather than men,

would violate the proposed Rule.

Examples of conduct that would violate the proposed rule are limited only by one's

imagination. At the risk of belaboring the point, allow me to identify two more. The
prohibition against conduct manifesting bias or prejudice (what is the difference?) based on
sexual orientation will strike many attorneys who give it more than an instant's thought as
bizarre. It would, for example, prohibit attorneys from refusing to employ transvestites.

To take another example, if a paralegal applicant listed that he was a member of
NAMBLA,1 would I be permitted to refuse to hire him on that basis alone? The proposed
rule, as written, would appear to subject me to discipline were I to refuse.

Some may object that the proposed change is not intended to cover situations such
as these or those discussed in other comments to the proposed Rule. However, on its face,
the proposed rule is broad enough to encompass these scenarios. To avoid results such as
those discussed above - which many would consider absurd - the proposed rule would
have to be enforced selectively. Such selective enforcement, of course, would raise other
legal issues and would foster the perception that the rule was being enforced only to punish

deviations from perceived political correctness.

I could continue with numerous other examples, which would only serve to

reinforce my point that the proposed rule is a "litigation breeder." Its adoption would ill-
serve the citizens of this State and would doubtlessly lead to litigation that would be an

embarrassment to the State.

Respectfjully^submitted,

. A. Lucas

Jal/mkc

1 "NAMBLA (North American Man/Boy Love Association)" is a pedophile and pederasty advocacy
organization that advocates the decriminalization of adult sexual relationships with minors.


