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KAREN E PHILLIPS, LBSW, MACR
TSC Rule 31 Listed Family & General Civil Mediator

5,pe,ciafiy 77-aned Ko/enc.e. .isse,res

www.ResolveltWithMediation.com KarenPhillips.Mediation@gmail.com I (901) 485-5248

June 11, 2018

VIA E-Mail: appellatecourtclerk@tncourts.gov

IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

FILED
JUN 1 2 2018

Clerk of the Appellate CourtsRec'd By

IN RE: PETITION FOR THE ADOPTION OF AMENDED TENNESSEE
SUPREME COURT RULE 31, APPENDIX A TO RULE 31, AND SUPREME COURT RULE 31A

Li.
No. ADM 2018-0045

Comments of Karen E. Phillips, Family & General Civil Mediator

James Hivner, Clerk of Appellate Courts
Tennessee Supreme Court
100 Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Dear Mr. Hivner;

I am a TN Rule 31 Listed Family and General Civil Mediator and hold the "Specially Trained in Domestic

Violence Issues" designation. Before receiving my listing in 2010, I had spent 30+ years in the field of

Social Work. I cut my professional teeth so to speak at the Memphis and Shelby County Juvenile Court,

working in Child Support Enforcement. I later went on to work for the State of Hawaii, Department of

Children's Services and then to work in School Social Work before retiring. In my retirement, I obtained a

Master's Degree in Conflict Resolution and obtained my Rule 31 listing. I am in business by myself and

accept mediation cases in large part from Memphis & Shelby County Juvenile Court and the outlying rural

West TN counties such as Tipton, Lauderdale, Fayette, etc. The bulk of my cases are working with pro se

and low-income parties. I am a member of the TN Association of Professional Mediators and several of my

local bar associations.

With a license in Social Work, I adhere to NASW's Code of Professional Conduct as well as TSC, Rule 31.

Please find below my comments to the proposed adoption of amended Supreme Court Rule 31,

Appendix A to Rule 31, and Supreme Court Rule 31A. My focus is on the proposed Section 10(c)(5)
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which would replace the current Section 10(e).

1. Proposed Changes to Rule 31, Section 10(e)

Current: Section 10 (e)

The Neutral may assist the parties in memorializing the terms of the parties' settlement at the end of the

mediation.

Proposed: Section 10 (c) (5)

(c) During and following Rule 31 Mediations, the Rule 31 Mediator shall: (5) Assist the parties in

memorializing the agreement of the parties at the end of the mediation. The Rule 31 Mediator shall not

prepare legal pleadings, such as a Marital Dissolution Agreement and/or Parenting Plan, for filing with

the Court.

My initial issue of concern in modifying the Rule and including this additional language would in fact

negate the benefit of mediation when working with pro se parties. I have conducted approximately 40

mediations per year; for the past 8 years. The population in large part that I serve is not educated

beyond high school. Many of the parties are first time users of the Court system in their efforts at trying

to seek relief so that they can have parenting time with their child or children. They do not know the

inner workings of the court and memorializing their own agreement would be an impossiblility. For the

parties that could, they would not be able to draft their document in such a fashion that the Clerk of the

Court would accept it (mainly in format and language). Further, they would not have the knowledge of

court procedures to draft and file such a document that could be adopted as the order of the court. This

process alone would invalidate the time and effort spent in Mediation and could result in a futile effort

and a squandered attempt at reaching a durable resolution. The result would be the court having to hear

the matter and attempt to interpret the agreement and / or intention of the parties. This seems to

invalidate the whole of the mediation process and puts the burden back on the court in order to get some

form of resolution or disposition for the parties AND to get some form of documented disposition for

the case file. Additionally, would this then not add further issue to and negate this court's efforts to

promote and ensure access to justice for our state's poorest, most vulnerable populations? Prior to our

local courts referring parties to mediation, a petitioner seeking relief and requesting custody and / or

visitation, would wait 6 month's from the time of filing his / her petition to his first court appearance.

Currently, with the mediation program, a parent can expect to appear in court within 2 months of filing

their petition and attend mediation within about 6 weeks of that first court appearance.

It seems to me that Section 9 of Rule 31, clearly and succinctly states the rules of ethical behavior.

Rather than invalidate the mediation process, why not deal with any issues of misconduct, unethical

behavior and the UPL?

I am one of numerous Non-Attorney Rule 31 Mediators and proudly call many of these my

"professional colleagues". As this honorable court well knows, in order to obtain one's listing as a

"Family Mediator", one must have years of experience and a Master's Degree in an applicable field.
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Those who hold these listings, practice under more than Rule 31 Standards of Professional Conduct.

Many must adhere to a Code of Ethics under other professions and licenses. It seems that if there is a

concern of Rule 31 Mediators acting outside of the purview of Rule 31 Standards of Professional

Conduct, this could be addressed by and with additional, careful training, additional required ethics

hours and by following the ethical directions already contained in Rule 31.

Thank you for allowing me to comment on the substance of the Petition proposed by the Alternative

Dispute Resolution Commission seeking to adopt amendments to Tennessee Supreme Court Rule 31 and

Appendix A of Rule 31 and seeking to adopt a new Supreme Court Rule 31A. I appreciate the

opportunity to remit comment about this important topic. My life's work has been to serve and care for

others. I enjoy mediation and believe that it is a valuable asset to countless of our Tennessee families.

Even more valuable is the benefit that these processes have to our state's children. When working in

Child Support Enforcement in the mid to late 1980's, I served single, unwed fathers who wanted to have

relationships with and the ability to parent their children. At the time, there was no relief provided for

through our court system for these parents to create and develop schedules for their parenting time. I

saw a generation of children grow up in conflict and strife without the benefit of an involved and present

father. I hope that we, as Tennessee, have made great strides in this area. I pray that our leaders make

informed and wise decisions to continue serving and protecting our greatest asset, our children.

Respectfully submitted,

Karen E. Phillips, LBSW, MACR

TSC Rule 31 Listed Family & General Civil Mediator
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VIA E-Mail: appellatecourtclerk@tncourts.gov

IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

FILED
JUN 1 1 2018

Clerk of the Appellate CourtsReed By

IN RE: PETITION FOR THE ADOPTION OF AMENDED TENNESSEE

SUPREME COURT RULE 31, APPENDIX A TO RULE 31, AND SUPREME COURT
RULE 31A

Comments of Jacqueline 0. Kittrell, Esq.
Executive Director, Community Mediation Center, Knoxville

No. ADM2018-00425

James Hivner, Clerk of Appellate Courts
Tennessee Supreme Court
100 Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Dear Mr. Hivner,

I am an attorney and, since 2010, a Rule 31 Listed General Civil & Family Mediator and

listed as Specially Trained in Domestic Violence Issues. For the past thirteen years, I have been

the Executive Director of the Community Mediation Center (hereafter "CMC") in Knoxville,

Tennessee, and, in that capacity, I am an approved-Rule 31 trainer and CME/CLE provider. In

our training program, we also work closely with the University of Tennessee College of Law

Mediation Clinic to co-train law students with Professor Becky Jacobs. I am active in my local

Knoxville Bar Association, am a past Chair of the Tennessee Bar Association Dispute

Resolution Section, and am a Past President of the Tennessee Association of Professional

Mediators (TAPM). I also am a member of the American Bar Association and an ABA

Foundation Fellow.

Please find below my comments to the proposed adoption of amended Supreme Court Rule

31, Appendix A to Rule 31, and Supreme Court Rule 31A.



1. Proposed Changes to Rule 31, Section 10(e)

Current: Section 10 (e)

The Neutral may assist the parties in memorializing the terms of the parties' settlement at

the end of the mediation.

Proposed: Section 10 (c) (5)

(c) During and following Rule 31 Mediations, the Rule 31 Mediator shall: (5) Assist the

parties in memorializing the agreement of the parties at the end of the mediation. The Rule

31 Mediator shall not prepare legal pleadings, such as a Marital Dissolution Agreement

and/or Parenting Plan, for filing with the Court.

The proposed changes to Section 10(c)(5) are also related to two proposed changes' to

Appendix A. My comments are addressed to those sections as well.

First and most importantly, because of the emphasis placed on Rule 31-listed mediators'

pro bono service within the Rule itself,2 and because of the strong support this honorable Court

provides for Access to Justice efforts across Tennessee3 through its Commission and through

the bar and bench, I would respectfully ask that the language of Section 10(e) remain

unchanged at this point in time so that mediators might ethically memorialize parties'

agreements using form pleadings approved by the Court. I am concerned about all

mediations, but especially focus my comments on self-represented parties whose lack of

resources can "bottleneck" the courts as well as wreak havoc on their own lives. Well-trained

mediators, following the ethical principles and directives already contained in Rule 31, can

assist pro se parties to memorialize their own agreements. If scribing onto parenting plans

and other divorce agreement forms is

Appendix A, Section 10(a)(1) and new proposed Section 6(b)(6), both of which address concerns pertaining to

scribing onto parenting plans and other divorce forms and concerns pertaining to giving advice during mediation,

especially legal advice.
2 See the following (all underscored emphasis added by the author):

• Current Rule 31, Section 17(a)(1)(A). To be listed by the ADRC as a Rule 31 Mediator in general civil cases,

one must: be of good moral character as evidenced by two references accompanying application for listing and

certify in writing an intention to comply with the conditions and obligations imposed by Rule 31, including

those requirements related to pro bono obligations.

• Current Rule 31, Section 18(d) Pro Bono Service. As a condition of continued listing, each Rule 31 Mediator

must be available to conduct three pro bono mediations per year, not to exceed 20 total hours. At the initiation

of a mediation, the court may, upon a showing by one or more parties of an inability to pay, direct that the Rule

31 Mediator serve without pay. No Rule 31 Mediator will be required to conduct more than three pro bono

proceedings or serve pro bono for more than 20 hours in any continuous 12-month period.

• Appendix A, Section 14(a) Neutrals have a professional responsibility to provide competent services to persons

seeking their assistance, including those unable to pay for such services. As a means of meeting the needs of the

financially disadvantaged, a Neutral should provide dispute resolution services pro bono or at a reduced rate of

compensation whenever appropriate.
3 "Ten years ago, the Tennessee Supreme Court declared access to justice its number one strategic priority." 2017

Access to Justice Commission's Annual Report (May 2018).
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forbidden, there is a risk of losing an amazing resource for reducing the barriers to justice for

indigent and modest means families, children, domestic violence victims, and other vulnerable

populations across the State.

In the introduction to the most recent ATJC Annual Report, the Commissioners state:

"Further, [the ATJ] Advisory Committees partner with the Alternative Dispute Resolution

Commission to examine pro bono and reduced-rate mediation opportunities. Committees

address existing and proposed laws, rules, procedures, and policies that are barriers to access to

justice."4 Clearly, the Court's effort has only just begun to use mediation to deliver pro bono

and reduced fee services to pro se parties. The important efforts of the two Commissions will

help overcome issues implicit in the proposed Section 10(c)(5). Until further collaborative

efforts can occur, overseen by this Court and their capable Alternative Dispute Resolution

Commission ("ADRC") and the Access to Justice Commission ("ATJC"), we can only guess

at the creative, ethical solutions which we may never reach if Rule 31 mediators are forbidden

to scribe for pro se parties who need help to memorialize their self-determined agreements onto

court-approved forms.

My experience as a trainer and a mediator tells me that mediators have an important role

to play in removing barriers to access to justice for those in need. I was first trained as a

mediator by Professor Grayfred Gray in 1991, and I have been at the helm of an organization

that has been mediating pro se cases since 1994. CMC came into being through cooperation

between our Knoxville Bar Association, the UT College of Law, and the county courts so that

we could explicitly address the issue of self-represented indigent and modest-means citizens

who need help in resolving their own disputes. Our mediation process model, our training

curriculum, and our mentoring program for volunteers all are designed to follow the ethical

values and standards of Rule 31 and Appendix A. We train mediators and law students to apply

those very clear existing standards to the pro se case.' As a result, CMC volunteers handle

hundreds of cases each year with great success. We are supported in our efforts with public

monies from our county, approved by our County Mayor and County Commission. For as long

as I've been with CMC, we have also received grants to do our work from funds administered

by the Supreme Court's Administrative Office of the Courts.

Ideally, there would be an attorney available for every mediation party, but we know well

that is not always the case, nor will it ever be the case. Yet there can be access to justice

solutions to provide the needed help for those self-represented people who have the capacity to

/d. at 4.
5 This is a sampling from the current version of Rule 31 and its Appendix A that is of special importance to

mediating with pro se parties: Appendix A, Subsections 1 (a), (b), and (c) (Screening for capacity to mediate and to

be self-determining); Appendix A, Section 5(a) (Screening and referral for need for independent legal advice):

Appendix A, Section 8(b) (Admonition against giving advice): Rule 31, Section 10(b)(3) (Setting ground rules and

expectations); Rule 31, Section 10 generally, and specifically 10(a)(3); Appendix A, Section 4(a) (Orientation

Session).
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mediate:

• Attorneys who are trained and willing to do limited scope work before, during, and

after mediation;

• Law school clinics where law students work with the community and the courts

under faculty and volunteers supervision;

• Legal "Saturday clinics" putting together willing attorneys, law students, bar

associations, and legal aid pro bono programs to create more opportunities for

otherwise pro se disputants;

• Community mediation centers, like Knox County CMC, that can work toward

recruiting attorneys to charge mediation party referrals a very low flat fee to draft

documents. This is as close to an ideal situation as we have been able to come, and

still many mediation parties will simply not be able to afford the cost, especially

never-married parents under Juvenile Court jurisdiction.

In very recent news, several community mediation centers, including my own, that are

working together through their involvement in the Tennessee Association of Professional

Mediators (TAPM) Board of Directors and Pro Bono Committee, have received a modest grant

from the AAA-ICDR Foundation6 to produce training videos to teach mediators about

mediating for pro se parties as well as how to design and set up such programs, big and small,

in their judicial district. We intend for the video training to be delivered through online and in-

person meetings. This project would allow us to begin thinking about how best to train any Rule

31 mediator who wanted to learn how to use the "best practices" from our programs and the

ethical standards and values of Rule 31 to mediate for those in need across Tennessee. Again,

the ideal we seek is for everyone to have legal services, but, in case they do not, they can receive

proper screening for capacity and for the need for legal advice; that they understand the

difference between legal advice and information; and that they receive appropriate referrals

suitable for vulnerable populations and a mediation process that is matched to their needs. The

TAPM Pro Bono Committee is committed to ongoing mentoring and fine-tuning and is

committed to working with the Commissions of the Supreme Court to help fulfill the important

pro bono mandate of Rule 31.

Mediators handling mediations in which one or both parties have legal counsel also need

more guidance from the ADRC. The proposed Rule 10(c)(5), if adopted as worded, is not clear

as to what such a mediator can do regarding memorializing an agreement (on a form or on a

legal pleading) "for filing with the court." On its face, it seems to state that no mediator can

6 American Arbitration Association/International Centre for Dispute Resolution Foundation,
\\  td,liedl 101111t1,1(11)11 01". The Mediation Center in Columbia, TN, Beth Tarter, ED, is the receiving organization

for the $20,500.00 grant. The other participating centers are: Sara Figal, ED, the Nashville Conflict Resolution

Center, Metro Nashville; Stephen Sheilds, Board Member, the Center for Justice and Mediation, Memphis; and the

Community Mediation Center under my direction, the Knox County CMC.
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memorialize onto such forms as the Parenting Plan or the Marital Dissolution Agreement. But

common sense would indicate otherwise. On a case with either one or two advocate lawyers,

those lawyers would be retained and paid to file the papers, including the mediated agreements,

with the court after review. The lawyer could direct the mediator to scribe onto the required

form to save the client money, money that would be paid to the lawyer, likely at a higher rate,

to do the same thing. Why not continue to allow a practice which is efficient and benefits the

parties?

Additional comments related to the Unauthorized Practice of Law as it pertains to

Current Rule 31, Section 10(e) and Proposed Section 10(0(5). 

I have additional comments related to the unauthorized practice of law (UPL) while mediating,

something I know to be of great concern to the ADRC and which concerns routinely arise in any

discussion about scribing onto agreement forms. Tennessee's Office of Attorney General issued

an opinion in 2006' holding that mediation was, by definition, not inherently the practice of law,

even though a mediator might be called upon to have an understanding of the legal context of the

dispute.8 All mediators, attorneys or not, have a duty under Rule 31 to make sure that the parties

have the capacity to self-determine, that they understand the agreement they are making, and that

the agreement is not unfair, inappropriate, or detrimental. The Tennessee Attorney General, in his

2006 Opinion, states that "performing such functions would not constitute the 'practice of law' as

defined in Tenn. Code Ann. § 23-3-101(2), because they are not undertaken in a representative

capacity."9 Mediators traditionally use an important skill called "reality checking", asking the

parties questions and assigning them homework before completing the mediation, and by

following Rule 31, Section 8(b), "Independent Legal Advice. When a Neutral believes a party

does not understand or appreciate how an agreement may adversely affect legal rights or

obligations, the Neutral shall advise the participants to seek independent legal counsel." Better

yet with pro se parties, the mediator conducts a pre-mediation screening and orientation and

assigns homework before beginning to mediate. Mediators familiar with Rule 31 ethics do not

give advice to parties, neither while facilitating their discussions nor when memorializing their

7 Opinion No. 06-079, April 27, 2006, Mediation and the Practice of Law. ("1. Does mediation by definition involve

the practice of law?..[Answer] 1. No. "Mediation" as that term is defined in Tenn. S. St. R. 31 §2(f), is an informal

process in which a neutral third party conducts discussions among disputing parties to facilitate an agreement

between them concerning the issues in dispute. Under the definition of practice of law in Tenn. Code Ann. §23-3-

101(2) and "the practice of law" in Tenn. S. Ct. R. 9, § 20.2(3), one of the components of engaging in the practice of

law is acting in a representative capacity either as an advocate or counselor. Because a mediator is neutral and not

acting in a representative capacity, the mediator does not engage in the practice of law."

8 All mediators, whether attorneys or not, have a duty under Rule 31 to make sure that the parties have the capacity

to self-determine, that they understand the agreement they are creating, and that the ADR proceeding is not unfair,

inappropriate or detrimental. (See generally Rule 31, Section 10 and Appendix A)

9 Opinion No. 06-079, p 3 (emphasis in original). To be clear, the second question asked and answered by the AG

Opinion did not concern a non-attorney mediator, but rather an assistant DA mediating "off-hours." Nevertheless,

the Opinion was abundantly clear that the role of a mediator was very different from the role of an attorney.
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resulting agreements.

Years ago, when Rule 31 was first drafted, the Supreme Court in its wisdom knew that mediators

who are not attorneys are not only capable of being good mediators, but, in many situations, might

be the best mediators for the specific case at hand. These non-attorney mediators have skills and

knowledge other than law, and they are sometimes able to deal with human emotion and conflict

in a way that lawyers (as a profession) are not necessarily trained to do. (As an aside, it is one of

the pleasures of my work that I get to train and co-mediate with both attorney-mediators, educator-

mediators, businessperson-mediators, surveyor-mediators, social worker-mediators, minister-

mediators, and so on.) Most all of the Commission's concerns about non-attorney mediators

engaging in UPL or concerns about any mediator advising or being perceived as advising parties

can be best addressed by: (1) training carefully, already an implicit requirement of Rule 31; (2)

making suitable mediation process choices, already in Rule 31; (3) refraining from taking on the

role of an advisor or attorney, even if the mediator is already an attorney, a therapist, a financial

planner or a grandmother; and (4) following all of the other well-considered ethical directions

already contained in Rule 31 and the Appendix A. If the Court feels that there is still a UPL

concern and that inadvertence or carelessness while mediating must be addressed more thoroughly,

it would be preferable to provide guidance for Tennessee mediators on this topic rather than to

address the concern by prohibiting scribing onto court-approved forms. In Virginia, the Supreme

Court's Department of Dispute Resolution published guidelines to assist Virginia mediators in

avoiding UPL when providing mediation services.10 This model would serve as a guide if this

Honorable Court seeks to respond to UPL concerns in more directly.

2. Proposed Changes to Rule 31, Section 17 Pertaining to Length of Time a Training

is Valid

Proposed Rule 14 (2):

To be listed, an applicant must: 2) comply with the qualification and training requirements

set forth in this section. All training must have been approved by the ADRC as set forth in

subsection (f) and must have been completed within the five years immediately preceding

the application seeking Rule 31 Mediator listing.

This requirement, while insuring that any first-time applicant requesting to be listed would

have had a recent, approved mediator training, would also work to disadvantage one particular

type of first-time applicant, a recent law or college graduate. A typical law student takes his

or her intensive 40-hr or 46-hr basic mediation training as a part of her or her ADR course or,

in the case of a law school with a clinical program, such as University of Tennessee College

10 The pdf document can be found on the webpage for Virginia's Judicial System
http://www.courts.state.va.us/courtadmin/aoc/djs/home.html under Dispute Resolution or by using this link:
latp://www,courts.siate.va.usicourtadminiaocidisfprogramsidNmediallon:resourcesiupl  1Pitli illk•
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of Law, during their Mediation Clinic curriculum, in their 2nd or 3rd year of law school. That

law student would then graduate and still be required to acquire at least four years of full time

work experience" to be able to apply for Rule 31 listing. For 2nd year students and even 3rd

year students (given the vagaries of taking the bar), there could easily be a gap of five years

before a graduate, now either a JD or a licensed attorney, could apply for listing. For their

training requirement, they would be using a training that could very well have been taken more

than 5 years in the past. This works as an inequity for law students who might go from

undergraduate to law school and only have worked part-time while attending classes full-time.

There may be several possible ways to prevent the inequity while still allowing law students

to take their training and, in the case of UT College of Law Mediation Clinic students, intern

as volunteer co-mediators under supervision while in school. My colleague, Professor Becky

Jacobs, has listed four proposals in her comments to this Honorable Court' on the subject of

the proposed Rule 31 changes. I think all of them are workable, but, in my opinion, the one

least likely to remain specific to law students and not be at risk of widening out and becoming

the rule rather than the exception is her 2nd proposal:

Make an exception to the five-year time frame for semester-long law school and/or university

Mediation Clinics/mediation courses that would "toll" the validity of the training until such

time as a student has gained the four years (or six years) of full-time work experience

required for listing. At this time, the "clock" on the training would begin to run. [end of quoted

material.]

In conclusion, I am so grateful for the opportunity to comment on the substance of the Petition

proposed by the Alternative Dispute Resolution Commission seeking to adopt amendments to

Tennessee Supreme Court Rule 31 and Appendix A of Rule 31 and seeking to adopt a new

Supreme Court Rule 31A. The Rule changes as proposed by the ADRC are so timely and

welcome. Because of the reasons I give above, I am asking that you consider my comments

with respect to the two sets of changes I have identified.

11 Pursuant to ADRC Policy 6, "Law school attendance is not equivalent to practical work experience as required by
Section 17 of Rule 31. (Adopted 7/18/06)."
12 (Underscore emphasis added by this author):
1. Extend the five-year time frame to ten years; 2. Make an exception to the five-year time frame for semester-long
law school and/or university Mediation Clinics/mediation courses that would "toll" the validity of the training until 
such time as a student has gained the four years (or six years) of full-time work experience required for listing. At 
this time, the "clock" on the training would begin to run; 3. Create a "pending" listing category, in which those
applicants who lack experience may register their training upon the condition that they pay their annual fees and
comply with all listing requirements, i.e., annual CMEs, until such time as they accrue the necessary work
experience to be formally listed; and 4. Require applicants whose initial listing training has expired to:

a. take a short "refresher" course (<10 hours) to renew their training;
b. take a short test based upon the current content of Rule 31; or
c. appear for an interview with the ADRC.
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Respectfully Submitted,

ch—ti k'f-h,
Jacqueline 0. Kittrell, Esq. (TNBPR #013578)

Executive Director

Community Mediation Center

912 South Gay Street, Suite L-300

Knoxville, TN 37902

(865)594-1879, office

(865)594-1890, fax

Jack le.K  

2mediate.org
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