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Hello Mr. Hivner,

I'm writing to express my support of changes to indigent defense representation compensation (No.
ADM2018-00796).

While this increase won't do nearly enough to solve the crisis facing public defenders in Tennessee,
I believe it's an important step in the right direction, and I am absolutely in favor of it.

Giving private attorneys appointed to indigent clients a greater incentive to zealously defend their clients is absolutely worth

it, and it will help stem the tide of systemic problems that have developed after years of underfunding public defense.

As a resident of Memphis, which has the infamous distinction of being the poorest city in the country, I fully support the

progressive reforms recommended by the Indigent Representation Task Force. I'll be following these issues closely over the

coming months.

Thank you,

Kat Netzler

1902 Walker Ave.

Memphis, TN 38114

618.304.2881 
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Christine Vicker - No. ADM2018-00796

From: John Cavett <jcavett@cavettandabbott.com>
To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>
Date: 6/8/2018 1:54 PM
Subject: No. ADM2018-00796

FILED

JUN - 8 2018
Clerk of the Appellate Courts
Recd By

Our government was founded as a constitutional democracy; protecting human rights,
which do not need to be created but which need to be respected, was a principal motivating factor
of our founding fathers and mothers. They understood that creating a foundational document
assuring these rights was only the first step and that the document would fail in its central purpose
if there was no one to protect and enforce the rights contained therein. The criminal justice system

is the place where the almost unlimited power and assets of the government, populated by fallible
men and women, intersects most often with the lives of individual citizens. Because the arena is a

Court of law, the individual will always be mismatched without the services of a competent and

zealous attorney. One person's loss of his or her constitutional rights is devastating to that

individual but it also erodes the protections enjoyed by all citizens whether or not they ever see the

inside of a criminal court room.

The criminal defense attorney, whose job, among others, is to insist that the Courts

recognize and protect the rights of the citizen accused, plays perhaps the most important role in the

system. Competent attorneys are the only players in the game with both the duty and ability to

accomplish this critical task.

Lawyers who are appointed to represent indigent defendants are private businessmen and

women, with families to raise and bills to pay. That any of them choose to work for pennies on the

dollar is a testament to the profession; that great numbers choose to do so speaks to their deep sense

of duty and powerful belief in the constitutional rights they protect.

There are several reasons why such attorneys should be paid an appropriate amount for their

services. A rational sense of fairness and recognition of the important role they play dictates that

they be paid fairly. As in other aspects of our market economy, more pay would assure better

quality attorneys taking appointed cases. Adequate pay is a powerful statement of recognition of

the crucial duties such attorneys perform; failing to make adequate compensation available,

conversely, is tantamount to an abandonment of those protections.

Our government has endured in historically unprecedented ways. But it will surely fail the

day attorneys decline to fulfill their role in the justice system. As someone who has taken state and

federal appointments for 37 years, I am proud to play the role I have accepted. But neither I nor

any other attorney can be forced to accept these representations. The fees allowed in indigent

representation must be raised to at least a level that reflects the need for motivated attorneys to

continue and I urge that the rates be raised substantially.

John C. Cavett, Jr.

Cavett, Abbott & Weiss, PLLC

801 Broad Street, Suite 428
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Chattanooga, Tennessee 37402
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appellatecourtclerk - Rule 13 comments

From: Nick McGregor <nick@mcgregorlawtn.com>
To: <appellatecourtclerk@tncourts.gov>
Date: 5/31/2018 3:35 PM
Subject: Rule 13 comments

irk 0 0 ?

I'm sure you're getting a lot of these so I will keep it brief.

Rate definitely needs to increase.

Murders should be $10 more per hour than regular cases.

MAY a I 2018
Clerk of the Appellate CourtsRec'd By

Annual hourly cap needs to increase.
If the annual cap does not increase above 2000 hours then murder cases should not count toward
the 2000 hours.

Some of these murders have thousands of pages of information and hours of recorded interviews.
The consequences are too grave to skim or cut corners. Particularly when, if the defendant is
convicted, the attorney will have to later defend the work he/she did in a post conviction hearing.

Raise cap on appeals to $1500 but keep rate the same.

Call me if you have any questions,
Nick

McGregor Law
222 2nd Avenue North
Suite 416
Nashville, TN 37201
f615)290-5205
mcgregorlawTN.com

This message may contain confidential information and is
intended only for the individual named. If you are not the
named addressee, you should not disseminate, distribute or
copy this e-mail. Please notify the sender immediately by
e-mail if you have received this e-mail by mistake and delete
this e-mail from your system.
An Attorney-Client Relationship has not been formed unless both parties
have agreed.
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MAY 3 0 2018
Clerk of the Appellate Courts
Rec'd  By 

From: Thomas Hutto <thutto@maurycountytitle.com>
To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>

Date: 5/30/2018 3:31 PM
Subject: Comments on Rule 13, Sections 2 and 3
Cc: Lucian Pera <lpera@tnbar.org>
Attachments: 2018-05-30 Comments on Rule 13.pdf Ai)mao t - poricilP

Dear Mr. Hivner,

I have attached my comments in the form of revisions to the current Rule 13, Sections 2 &
3.

I believe my revisions greatly simplify the process and will both increase the quality of
indigent representation and the participation by both new attorneys and experienced
criminal lawyers. Rather than try to micro manage every criminal transgression, I think the
state should simply adopt a flat cap on payments to attorneys for providing indigent
defense. I have proposed it be $80,000.00 per year as the current rules cap an attorneys
hours at 2000 for the year, and 2000 hours X $40.00 equals $80,000.00. For non-capital
cases, I suggest that an attorney be paid 1/2 their customary rate, and that lead counsel in
capital cases be paid their customary rate.

Having a flat cap on the amount paid will allow attorneys the flexibility to take cases in an
amount that is reasonable and provides them the resources to devote adequate time to
each case. Currently, attorneys routinely exceed the current monetary cap on an
individual case due to the time required for a trial and end up being under compensated
for their efforts. Knowing that they will be paid for their full efforts will encourage
experienced attorneys to take appointed cases and allow them to do so without losing
.money on each case.

Under my proposal an attorney could take 100 general sessions matters a year at an
average of $800 per case, or 50 simple felonies at $1600 per case. They could decide to
take 10 major felonies and average $8000 per case or even 1-2 capital cases per year
and provide the required defense necessary and be able to pay for experts, investigators,
and travel costs that are currently beyond the ability of many solo attorneys and small
firms. This flexibility will allow for an attorney to take on the cases that they can reasonably
defend and I think will improve the quality of representation in our state.

Understandably, I also think there is potential for the abuse of this system, however, I
cannot imagine that it is any greater than what is occurring under the current Rules and I
imagine that any of our judges reviewing and approving these amounts would both deny
an attorney who is overcharging the state and reconsider appointing the attorney to
future cases.

Best regards,



Thomas M. Hutto
Attorney-at-Law

Lawwell, Dale, Graham & Hutto
805 S. Garden Street
Columbia, TN 384W
931-388-2822 
htto://www.lawwelldaleandgraham.comi



Section 2. Compensation of counsel in non-capital cases. 
(a)(1) Appointed counsel, other than public defenders, shall be entitled to reasonable compensation for services 
rendered as provided in this rule. Reasonable compensation shall be determined by the court in which services 
are rendered, subject to the limitations in this rule, which limitations are declared to be reasonable. 
(2) These limitations apply to compensation for services rendered in each court municipal, juvenile, or general 
sessions; criminal, circuit, or chancery; Court of Appeals or Court of Criminal Appeals; Tennessee Supreme 
Court; and United States Supreme Court. 
(b) Co-counsel or associate attorneys in non-capital cases shall not be compensated. 
 
(c)(1) Any attorney providing indigent defense in any court in Tennessee or the United States Supreme court 
may be compensated up to a total maximum amount of $80,000.00 per year regardless of the amount of cases or 
representation undertaken.  
 
(2) The hourly rate for an attorney may be no more than ½ their usual and customary rate proved by sworn 
affidavit and submitted on an annual basis to the Administrative Office of the Courts not later than June 1 of 
every year. The hourly rate for appointed counsel in non-capital cases shall not exceed forty dollars ($40) per 
hour for time reasonably spent in trial preparation and fifty dollars ($50) per hour for time reasonably spent in 
court. 
(2) For purposes of this rule, “time reasonably spent in trial preparation” means time spent preparing the case to 
which the attorney has been appointed to represent the indigent party. “Time reasonably spent in court” means 
time spent before a judge on the case to which the attorney has been appointed to represent the indigent party. 
(d)(1) The maximum compensation allowed shall be determined by the original charge or allegations in the 
case. Except as provided in section 2(e), the compensation allowed appointed counsel for services rendered in a 
non-capital case shall not exceed the following amounts: 
(2) Five Hundred Dollars ($500) for: 
(A) Contempt of court cases where an adult or a juvenile is in jeopardy of incarceration; 
(B) Parole revocation proceedings pursuant to the authority of state and/or federal law; 
(C) Judicial proceedings under Tennessee Code Annotated, Title 33, Chapters 3 through 8, Mental Health Law; 
(D) Cases in which a superintendent of a mental health facility files a petition under the guardianship law, 
Tennessee Code Annotated, Title 34; 
(E) Cases under Tennessee Code Annotated section 37-10-304 and Tennessee Supreme Court Rule 24, relative 
to petitions for waiver of parental consent for abortions by minors; 
 
(F) Cases alleging unruly conduct of a child which place the child in jeopardy of being removed from the home 
pursuant to Tennessee Code Annotated Section 37-1-132(b); 
(3) One thousand dollars ($1,000) for: 
(A) Preliminary hearings in general sessions and municipal courts in which an adult is charged with a felony; 
 
(B) Cases in which an adult or a juvenile is charged with a misdemeanor and is in jeopardy of incarceration; 
 
(C) Direct and interlocutory appeals in the Court of Appeals or Court of Criminal Appeals; 
 
(D) Direct and interlocutory appeals in the Tennessee Supreme Court; 
 
(E) Cases in which a defendant is applying for early release from incarceration or a suspended sentence; 
 
(F) Non-capital post-conviction and habeas corpus proceedings; 
 
(G) Probation revocation proceedings; 
(H) Cases in which a juvenile is charged with a non-capital felony; 
 
(I) All other non-capital cases in which the indigent party has a statutory or constitutional right to be represented 
by counsel. 
(4)(A)  One thousand, five hundred dollars ($1,500) for cases in trial courts in which the defendant is charged 
with a felony other than first-degree murder or a Class A or B felony; 



(B) Two thousand, five hundred dollars ($2,500) for cases in trial courts in which the defendant is charged with 
first-degree murder or a Class A or B felony; 
(5) Maximum compensation for juvenile dependency and neglect proceedings and termination of parental rights 
proceedings is as follows: 
(A) Seven Hundred and Fifty dollars ($750) for: 
(i) Dependent or neglected child cases, from the filing of the dependency petition through the dispositional 
hearing, including the preliminary hearing, ratification of the initial permanency plan, adjudicatory and 
dispositional hearings; 
 
(ii) Guardian ad litem representation in accordance with section 1(d)(2)(C) for a child or sibling group who is or 
may be the subject of a report of abuse or neglect or an investigation report under Tennessee Code Annotated 
sections 37-1-401 through 37-1-411, from the filing of the dependency petition through the dispositional 
hearing, including the preliminary hearing, ratification of the initial permanency plan, adjudicatory and 
dispositional hearings;and 
 
(iii) Counsel appointed pursuant to Tennessee Supreme Court Rule 40(e)(2) and in accordance with section 
1(d)(2)(C) for a child or sibling group who is or may be the subject of a report of abuse or neglect or an 
investigation report under Tennessee Code Annotated sections 37-1-401 through 37-1-411, from the filing of 
the dependency petition through the dispositional hearing, including the preliminary hearing, ratification of the 
initial permanency plan, adjudicatory and dispositional hearings; 
(B) One Thousand Dollars ($1,000) for: 
(i) Dependent or neglected child cases, for all post-dispositional proceedings, including foster care review board 
hearings, post-dispositional court reviews and permanency hearings; 
 
(ii) Guardian ad litem representation in accordance with section 1(d)(2)(C) for a child or sibling group who is or 
may be the subject of a report of abuse or neglect or an investigation report under Tennessee Code Annotated 
Sections 37-1-401 through 37-1-411, for all post-dispositional proceedings, including foster care review board 
hearings, post-dispositional court reviews, and permanency hearings; and 
 
(iii) Counsel appointed pursuant to Tennessee Supreme Court Rule 40(e)(2) and in accordance with section 
1(d)(2)(D) for a child or sibling group who is or may be the subject of a report of abuse or neglect or an 
investigation report under Tennessee Code Annotated sections 37-1-401 through 37-1-411, for all post-
dispositional proceedings, including foster care review board hearings, post-dispositional court reviews, and 
permanency hearings. 
(C) One thousand dollars ($1000) for: 
(i) Proceedings against parents in which allegations against the parents could result in termination of parental 
rights; 
 
(ii) Guardian ad litem representation in termination of parental rights cases in accordance with section 
1(d)(2)(D); and 
(iii) Counsel appointed pursuant to Tennessee Supreme Court Rule 40(e)(2) and in accordance with section 
1(d)(2)(C) for a child or sibling group in termination of parental rights cases; 
 (e)(1) Notwithstanding the provisions of section (2)(d), an amount in excess of the maximum, subject to the 
limitations of section (2)(e)(3), may be sought by filing a motion in the court in which representation is 
provided. The motion shall include specific factual allegations demonstrating that the case is complex or 
extended. The court shall enter an order which evidences the action taken on the motion. The following, while 
neither controlling nor exclusive, indicate the character of reasons that may support a complex or extended 
certification: 
(A) The case involved complex scientific evidence and/or expert testimony; 
 
(B) The case involved multiple defendants and/or numerous witnesses; 
 
(C) The case involved multiple protracted hearings; 
 
(D) The case involved novel and complex legal issues. 
 



(E) If the motion is granted, an order shall be forwarded to the Director of the AOC (herein “director”) 
certifying the case as complex or extended. The order shall either recite the specific facts supporting the finding 
or incorporate by reference and attach the motion which includes the specific facts supporting the finding. To 
qualify for payment under this section, the order certifying the claim as extended or complex must be signed 
contemporaneously with the court’s approval of the claim. Nunc pro tunc certification orders are not sufficient 
to support payment under this section. 
(2) All payments under section 2(e)(1) must be submitted to the director for approval. If a payment under 
section 2(e)(1) is not approved by the director, the director shall transmit the claim to the chief justice for 
disposition. The determination of the chief justice shall be final. 
 
 (3) Upon approval of the complex or extended claim by the director or the chief justice, the following 
maximum amounts apply: 
(A) One thousand dollars ($1,000) in those categories of cases where the maximum compensation is otherwise 
five hundred dollars ($500); 
(B) One thousand, five hundred dollars ($1,500) in those categories of cases where the maximum compensation 
is otherwise seven hundred and fifty dollars ($750); 
 
(C) Except as provided in section (2)(e)(3)(D), two thousand dollars ($2,000) in those categories of cases where 
the maximum compensation is otherwise one thousand dollars ($1,000); 
 
(D) Three thousand dollars ($3,000) in cases in trial courts in which the defendant is charged with a felony other 
than first-degree murder or a Class A or B felony; and 
(E). Five thousand dollars ($5,000) in cases in trial courts in which the defendant is charged with first-degree 
murder or a Class A or B felony. Where the felony charged is first-degree murder, the director may waive the 
five thousand dollar ($5,000) maximum if the order demonstrates that extraordinary circumstances exist and 
failure to waive the maximum would result in undue hardship. 
(f) Attorneys shall not be compensated for time associated with traveling to a court in another county for the 
sole purpose of hand-delivering or filing a document. 
(g) [Amended effective December 31, 2013.] Counsel appointed or assigned to represent indigents shall not be 
paid for any time billed in excess of 2,000 hours per calendar year unless, in the opinion of the Administrative 
Director, an attorney has made reasonable efforts to comply with this limitation, but has been unable to do so, in 
whole or in part, due to the attorney’s representation pursuant to Section 3 of this Rule.  It is the responsibility 
of private counsel to manage their billable hours in compliance with the annual maximum. 
[The following additional language is a transitional provision and shall be repealed effective December 31, 
2013):]  An attorney who has an existing caseload at the time of the adoption of this new subsection (g) shall 
take the annual hourly limit into consideration prior to accepting new appointments.  An attorney who exceeds 
the annual hourly limit in 2013 due at least in part to hours billed in cases to which the attorney had been 
appointed prior to the adoption of this new subsection may request a waiver of this limitation for 2013.  Any 
such request shall be submitted to the Director in writing and shall include details regarding the attorney’s good 
faith efforts to comply with the rule. [As amended by order filed March 5, 2013.] 
 
Section 3. Minimum qualifications and compensation of counsel in capital cases. 
(a) For purposes of this rule, a capital case is a case in which a defendant has been charged with first-degree 
murder and a notice of intent to seek the death penalty, as provided in Tennessee Code Annotated section 39-
13-208 and Tennessee Rule of Criminal Procedure 12.3(b), has been filed and no order withdrawing the notice 
has been filed. Non-capital compensation rates apply to services rendered by appointed counsel after the date 
the notice of intent to seek the death penalty is withdrawn. 
 
(b)(1) The court shall appoint two attorneys to represent a defendant at trial in a capital case. Both attorneys 
appointed must be licensed in Tennessee and have significant experience in Tennessee criminal trial practice, 
unless in the sound discretion of the trial court, appointment of one attorney admitted under Tennessee Supreme 
Court Rule 19 is appropriate. The appointment order shall specify which attorney is "lead counsel" and which 
attorney is “co-counsel.“ Whenever possible, a public defender shall serve as and be designated “lead counsel.” 
(2) If the notice of intent to seek the death penalty is withdrawn at least thirty (30) days prior to trial, the trial 
court shall enter an order relieving one of the attorneys previously appointed. In these circumstances, the trial 
court may grant the defendant, upon motion, a reasonable continuance of the trial. 



 
(3) If the notice is withdrawn less than thirty (30) days prior to trial, the trial court may either enter an order 
authorizing the two attorneys previously appointed to remain on the case for the duration of the present trial, or 
enter an order relieving one of the attorneys previously appointed and granting the defendant, upon motion, a 
reasonable continuance of the trial. 
 
(c) Lead counsel must: 
(1) be a member in good standing of the Tennessee bar or be admitted to practice pro hac vice; 
 
(2) have regularly participated in criminal jury trials for at least five years; 
 
(3) have completed, prior to the appointment, a minimum of six (6) hours of specialized training in the defense 
of defendants charged with a capital offense; and, complete a minimum of six (6) hours of specialized training 
in the defense of defendants charged with a capital offense every two years thereafter; 
 
(4) have at least one of the following: 
(A) experience as lead counsel in the jury trial of at least one capital case; 
(B) experience as co-counsel in the trial of at least two capital cases; 
 
(C) experience as co-counsel in the trial of a capital case and experience as lead or sole counsel in the jury trial 
of at least one murder case; 
 
(D) experience as lead counsel or sole counsel in at least three murder jury trials or one murder jury trial and 
three felony jury trials; or 
 
(E) experience as a judge in the jury trial of at least one capital case. 
(5) The provisions of this subsection requiring lead counsel to have participated in criminal jury trials for at 
least five years, rather than three years, and requiring six (6) hours of specialized training shall become effective 
January 1, 2006. 
(d) Co-counsel must: 
(1) be a member in good standing of the Tennessee bar or be admitted to practice pro hac vice; 
 
(2) have completed, prior to the appointment, a minimum of six (6) hours of specialized training in the defense 
of defendants charged with a capital offense; and, complete a minimum of six (6) hours of specialized training 
in the defense of defendants charged with a capital offense every two years thereafter; 
 
(3) have at least one of the following qualifications: 
(A) qualify as lead counsel under (c) above; or 
 
(B) have experience as sole counsel, lead counsel, or co-counsel in a murder jury trial. 
(4) The provisions of this subsection requiring six (6) hours of specialized training shall become effective 
January 1, 2006. 
(e) Attorneys who represent the defendant in the trial court in a capital case may be designated to represent the 
defendant on direct appeal, provided at least one trial attorney qualifies as new appellate counsel under section 
3(g) of this rule and both attorneys are available for appointment. However, new counsel will be appointed to 
represent the defendant if the trial court, or the court in which the case is pending, determines that appointment 
of new counsel is necessary to provide the defendant with effective assistance of counsel or that the best interest 
of the defendant requires appointment of new counsel. 
 
(f) If new counsel are appointed to represent the defendant on direct appeal, both attorneys appointed must be 
licensed in Tennessee, unless in the sound discretion of the judge, appointment of one attorney admitted under 
Tennessee Supreme Court Rule 19 is appropriate. 
 
(g) Appointed counsel on direct appeal, regardless of any prior representation of the defendant, must have three 
years of litigation experience in criminal trials and appeals, and they must have at least one of the two following 
requirements: experience as counsel of record in the appeal of a capital case; or experience as counsel of record 



in the appeal of at least three felony convictions within the past three years and a minimum of six hours of 
specialized training in the trial and appeal of capital cases. 
 
(h) Counsel eligible to be appointed as post-conviction counsel in capital cases must have the same 
qualifications as appointed appellate counsel, or have trial and appellate experience as counsel of record in state 
post-conviction proceedings in three felony cases, two homicide cases, or one capital case. Counsel also must 
have a working knowledge of federal habeas corpus practice, which may be satisfied by six hours of specialized 
training in the representation in federal courts of defendants under the sentence of death imposed in state courts; 
and they must not have previously represented the defendant at trial or on direct appeal in the case for which the 
appointment is made, unless the defendant and counsel expressly consent to continued representation. 
 
(i) No more than two attorneys shall be appointed to represent a death-row inmate in a proceeding regarding 
competency for execution. See Van Tran v. State, 6 S.W.3d 257 (Tenn. 1999). At least one of the attorneys 
appointed shall be qualified as post-conviction counsel as set forth in section 3(h). 
 
(j) Appointed counsel in capital cases, other than public defenders, shall be entitled to reasonable compensation 
as determined by the court in which such services are rendered, subject to the limitations of this rule, which 
limitations are declared to be reasonable. Compensation shall be limited to the two attorneys actually appointed 
in the case. Appointed counsel in a capital case shall submit claims in accordance with Section 6 of this rule. 
 
(k) Hourly rates for appointed counsel in capital cases shall be as follows: 
 
Subject to the provisions in Section 2(c)(1) Lead counsel shall be compensated at their usual and customary rate 
as proved by sworn affidavit and co-counsel may be compensated at ¾  of their usual and customary rate as 
proved by sworn affidavit and submitted on an annual basis to the Administrative Office of the Courts not later 
than June 1 of every year. 
(1) Lead counsel out-of-court--seventy-five dollars ($75); 
 
(2) Lead counsel in-court--one hundred dollars ($100); 
 
(3) Co-counsel out-of-court--sixty dollars ($60); 
 
(4) Co-counsel in-court--eighty dollars ($80); 
 
(5) Post-conviction counsel out-of-court--sixty dollars ($60); 
 
(6) Post-conviction counsel in-court--eighty dollars ($80); 
 
(7) Counsel appointed pursuant to section 3(i) out-of-court--sixty dollars ($60); 
 
(8) Counsel appointed pursuant to section 3(i) in-court--eighty dollars ($80). 
(l) For purposes of this rule, "out-of-court” means time reasonably spent working on the case to which the 
attorney has been appointed to represent the indigent party. “In-court” means time spent before a judge on the 
case to which the attorney has been appointed to represent the indigent party. 
 
(m) Attorneys shall not be compensated for time associated with traveling to a court in another county for the 
sole purpose of hand-delivering or filing a document. 
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