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To the Honorable Justices of the Supreme Court of Tennessee:

The Court recently entered an Order soliciting comments to proposed amendments to the
Rules of Civil Procedure. I feel compelled to comment concerning the proposed amendments
to Rule 5 and Rule 5B as I believe a revision to the proposed amendments is appropriate to
clarify the definition of E-Service. I want to acknowledge that I was present for the discussion
of these proposed amendments before the Commission and the Commission made several
changes to its proposed amendments based on my comments to that body. Unfortunately, the
issues I am raising in this comment were not addressed in the full Commission meetings.

The primary purpose for amending Rules 5 and 5B were to address an oversight in the
current versions of the rules with respect to electronic service through an E-Filing system.
Since the adoption of Rule 5B, but prior to the recognition of this oversight, four courts (Shelby
County Chancery and Circuit, Rutherford County Chancery and Davidson County Chancery)
were approved for E-Filing. Two of those Courts did not allow, in their local rules, for service
through their E-Filing system as it was clear that the Supreme Court had not approved this type
of service in its adoption of Rule 5B. On the other hand, the other two courts adopted local
rules, when implementing their E-Filing systems, that treated service through the E-Filing system
as proper service under the Rules of Civil Procedure even though this type of service appears to
conflict with the current Rules of Civil Procedure. Last year, upon reviewing new applications
for implementation of EFiling systems, the Technology Oversight Committee (the Committee
tasked with reviewing applications for implementing E-Filing in the trial courts) noticed that
each new proposed E-Filing court was intending to adopt local rules that treated service through
the court's E-Filing system as proper service under the Rules of Civil Procedure which, as stated
previously, appears to be in conflict with the current Rules of Civil Procedure. This matter was
brought to the attention of the Supreme Court and, earlier this year, in an effort to accommodate
this type of service and avoid having to require the current courts permitting E-Filing to amend
their local rules until a rule revision could be approved through the Rules Commission process,
the Supreme Court adopted Supreme Court Rule 46A.
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The Rules Commission has now proposed a revision to Rules 5 and 5B to address the
purpose of Rule 46A. Having reviewed the revised proposed amendments to Rule 5 and 5B
approved by the Commission, it appears to me that an additional modification is necessary to
clarify what is meant by E-Service. The proposed Rule 5 makes clear that any document that is
E-Filed may be E-served and that such E-service is effective service under the Rules of Civil
Procedure. This is clearly the intent of the Commission and Rule 46A adopted by the Supreme
Court. The definition of E-Service is included in proposed Rule 5B and states the following:
"E-service" or "E-served" means the automatically generated electronic transmission, by and
through an E-filing system, of a notice or document to all participants in a case who are
registered users.

It is this definition that I believe needs modification. In addition to the fact that the
definition does not clarify what the notice entails (i.e. notice of the filing of a document), in some
instances, even meeting the definition of E-service does not comport with the expectations of
service, in my opinion. The purpose of service, in my opinion, is to ensure that a document
filed with the court by one party is provided to the other party(ies). Therefore, if the E-Filing
system emails the document to the other party, that meets the expectation. If the E-Filing
system just sends notice that a document has been filed, that does not appear to meet the
expectation of service since the other party does not have access to a copy of the actual
document. Current E-Filing systems, of which I am aware, are designed to do one of the
following upon the e-filing of a document as follows:

(1) Send an email Notice of the filing of a document to a Registered User along with a
copy of the document attached to the email;

(2) Send an email Notice of the filing of a document to a Registered User and include a
hyperlink to the document in the email; or

(3) Send an email Notice of the filing of a document to a Registered User and advise the
Registered User that the document may be accessed in the E-filing system.

Numbers 1 and 2 are clearly in line with the purpose of service, in my opinion. The
filed document is provided to the other parties. It's just a matter of whether they must click on
the hyperlink or the attached document to view the document. Number 3 appears to be a little
different as the other party is not receiving the document but is being advised of what actions can
be taken to access the document. Rule 46A appears to have been drafted to accommodate that
type of notice. I assume it was considered to not be overly inconvenient to have to login to the
E-Filing system and see the document since that could still be done with the click of a few
buttons on your computer. Access to the document was being provided. This appears to be a
reasonable extension of the current service rules.

The issue arises with the fact that some E-Filing systems that are using number (3) for
notification are not providing access to all documents through the E-Filing system. I do not
believe this possibility was considered when drafting Rule 46A and this newly drafted
amendment to Rule 5B also does not appear to consider this possibility. The definition of E-
service merely requires the sending of a notice and access to the document is not required.
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Therefore, in some instances, a document may be filed and, for purposes determined necessary

by the clerk or court, the document will not be accessible through the E-Filing system. When

the other party receives the email notification that the document has been filed, the party will not

have access to the document through the E-Filing system. This could happen if for instance a

document is filed that is deemed confidential and the E-Filing system security is not designed to

limit access to only case participants. The E-Filing system will not allow anyone access to the

document. This appears to be what is happening with some of these E-Filing systems. Under

the proposed Rule 58, the notice sent to the other parties will be deemed proper service even

though the other parties will not even have access to the document without calling the clerk or

the filing party to get a copy.

To address this issue, I recommend an amendment to the proposed definition of E-served

or E-service as follows:

"E-service" or "E-served" means the automatically generated electronic transmission to

all participants in a case who are registered users, by and through an E-filing system, of (i) a

notice of the filing of a document with a copy of the document attached, (ii) a notice of the filing

of a document with a hyperlink to said document or (iii) a notice of the filing of a document and

the document can be accessed by the registered user in the E-Filing system.

Thank you for your consideration.
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As you solicited comments about mandatory disclosure in civil actions, I write to endorse the idea.

Especially in personal injury cases, disclosure of information, such as data and information
required maintained by federal and/or state law ought to be disclosed without a request.

In truck crash litigation, for example, the truck company should mandatorily tender to the plaintiff
all documents and things required maintained by the Federal Motor Carrier Safety Regulations,
including the driver's personnel file, logs for three months before the crash, trip records for the last
three months before the crash including bills of lading, contracts incident to the load(s) carried at
the time of a crash and lease agreements for the tractor, trailer, and any leased equipment involved
in the crash, radio frequency device information, geolocation data for the last three months before
the crash, and history of driving infractions of the truck driver. Drug tests of the truck driver also
ought to be subject to mandatory disclosure if performed after a crash. This will expedite discovery,
faciliatate settlement, and relieve judges of discovery disputes.

In divorce cases, local rules of some counties require tendering fmanaical affidavits of income and
expenses, and certain documents and things pertaining to electronically stored information. Each
party to a divorce ought to be required to share any investment documents and pension documents
involving marital property. Each ought to provide the other a list of insurance products, including
sums paid into any insurance products, without a request for same.

Bill Cremins
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