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OPINION
On July 20, 1998, the Bedford C ounty Gran d Jury indicted the Defen dant,
David Keith Kearn ey, for public intoxication. In August 1998, he was tried by jury
and found guilty of p ublic intoxication. In addition to fining the Defendant $50.00,
the trial court sentenced him to twenty days incarceration, with all but ten days
suspended, and thirty-two hours of public service. Pursuant to Rule 3 of the
Tennessee Rules o f Appe llate Pro cedu re, the D efend ant no w app eals h is
conviction and sentence. The Defendant presents three issues for our review,
two of which we have co nsolidate d: (1) whe ther the D efenda nt was e ntitled to a
dismissal of the cha rges ag ainst him or an ac quittal due to the Sta te’s failure to
follow the procedural requirem ents set fo rth at Tennessee Code Annotated § 6824-202 and in Rule 5(a) of the Tennessee Rules of Criminal Procedure; and (2)
whether the sentence imposed was excessive. We affirm the judgment of the
trial court.

No transcript of evidence was file d in this case . How ever, p ursua nt to R ule
24(c) of the Rules of Appellate Procedure, the Defendant filed a statement of the
evidence, in which he summarized the facts of this case as follows:
At trial on August 14, 1998, the arresting officer, Officer
Leeman testified that he was in his patrol car when he was radioed
by Chris Baltimore, Bedford County Jailor, from the Texaco Station
on the corner of Highway 231 N, approximately one block from the
Bedford County Jail. Officer Baltimore testified that he wa s on h is
way to pick up some food for himself and other officers at the
Coun ty Jail at a nearby restaurant and had stopped at the Texaco
Station to purc hase drinks . Office r Leem an tes tified, and Officer
Baltimore verified this te stimony, that Mr. Baltimore told Officer
Leeman that he had just seen an ind ividual cross Highway 231 N.
headed east who appea red to be staggering and that this individual
tripped on the curb and fell down upon crossing said 4 lane to the
corner of the lot upon which the Texaco Station is located. Officer
Leeman testified that upon approaching Mr. Kearney, Mr. Kearney
appeared drunk in that Officer Leeman testified that Mr. Kearney
was “staggering all over the place”. Further the officer testified that
vehicles in the lanes of traffic on this 4 lane we re having to move to
avoid Mr. Kearney. This occurred at approximately 11:00 p.m. on
March 6 th , 1998. Officer Lee man testified that h e “blue lighted” Mr.
Kearney and pu lled over to ta lk to him. The Officer indicated at trial
that Mr. Kearney appeared to be attempting to thumb a ride and
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upon approaching him Mr. Kearney commented that “I’m prou d to
see you. I’ve been trying to get a ride and you’re the first to stop to
help me.” Upon exiting his vehicle, Officer Leeman testified that he
approached Mr. Ke arney and in doing so smelled a strong odor of
alcohol about his person. Additionally, Officer Leeman testified that
upon questioning Mr. Kearne y, Mr. Kearney b ecame evasive in that
he would not identify himself nor produce identification. Officer
Leeman testified that he arrested Mr. Kearney and transp orted h im
to the Bedford County Jail where he required the as sistance of Mr.
Chris Baltimore, who had at that time returned to the jail from the
Texaco Station, in that officer Leeman testified that Mr. Kearney
could not walk without assistance. Mr. Leeman admitted that no
blood-alcohol test, breathalyser [sic] test, or any other tests of any
sort whatsoever were administered or conducted. When ques tioned
by defense counsel regarding specific training received in identifying
the smell of alcoholic beverages about the perso n of an individu al,
both officers admitted of no such training. Further, neither officer
would or cou ld adm it to bein g able to distinguish betwe en the sme ll
of beer and other alcoholic beverages, and neither officer would or
could specu late as to what type of alcoholic beverage Mr. Kearney
has [sic] sup pose dly been imbib ing in [sic] to be publicly intoxicated.
Further, Officer Leeman testified that Mr. Kearney did in fact
repea tedly demand to be taken before a “Supreme C ourt Judge”,
that it was his right to be taken before a Judge upon being arrested
and that he, Officer Leeman, had in fact not taken him before a
Judge. Upon questioning by defense counsel as to why at the
preliminary hearing in the General Sessions Court for Bedford
Coun ty he had indicated the Defendant had asked to be taken
before a magistrate a nd now at trial he w as testifying before the jury
that Mr. Kearney had “demanded” to be taken before a “Supreme
Court Judge”, officer Leeman testified, in essence, that he did not
know, however he insisted that Mr. Kearney had so demanded.
Officer Leeman testified in response to defense counsel’s questions
concerning the Statute referenced herein that he had never learned,
or been made aware of the Statute or its’ [sic] procedural
requirements.
The testimony of Jailor Chris Baltimore reiterated what has
been referenc ed here in with the exception that Ch ris Baltimore
testified that when Mr. Kearney crossed the intersection at Highway
231 N. heading east, two other individuals were walking beside or
with him, that these two individuals upon seeing Mr. Baltim ore in
uniform approached him and indicated that someone needed to do
something about Mr. Kearney, whom they ap paren tly did not know,
that these individuals were gone before he exited the Texaco Station
after radioing for a patrol ca r, and further that these individuals were
never identified and therefore could not be brough t forward to give
testimony at trial. Officer Leeman indicated that he did not see nor
talk to these two other unknown individuals. On cross examination
of the State’s Officer w itnesses neithe r Officer could remember
what articles of clothing Mr. Kearney was wearing.
Upon taking the stand, Mr. Kearney, [sic] testified that he had
walked from Unionville, approximately 10 miles away, to look at a
moto rcycle that was fo r sale. Additionally, Mr. Kearney admitted to
drinking three (3) beers over a period of time prior to leaving
Unionville. He testified that the long walk exhausted him and w hile
walking across th e intersec tion at High way 231 N. head ed eas t,
appro ximate ly one (1) city block from the Bedford County Jail, he
tripped on the curb o n the corner o f the lot on which the T exaco
Station is located after crossing the Highway, and fell to one knee.
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Mr. Kearney testified that he immediately recovered and continued
walking east to ward th e Cou nty Jail ju st off the Public Square in
downtown Shelbyville. Mr. Kearney testified that he was stopped
shortly thereafter as he was approaching the Bedford Coun ty Jail by
Officer Leeman at which time he asked Officer Leeman why he was
stopping him and asked him if he had a w arrant for h is arrest. Mr.
Kearney admitted that he refused to give his name and/or any
identification inasmuch as he indicated to the officer that he thought
this was an unlawful action upon the part of the officer. Mr. Kearney
also testified that the officer never indicated to him why he was
being stopped and arrested. Mr. Kearney testified that the officer
knocked him to the ground whe n he would not stop walking . Mr.
Kearney testified that upon being arrested by Officer Leeman he
demanded to be taken before a Magistra te or a Jud ge. Mr. Kearney
testified that he was taken to the Bedford County Jail where he
continued to request to be taken before a Magistrate. Mr. Kearney
further testified that he requested to make a phone call and that this
phone call was denied him and that thereafter he was jailed while he
continued to demand to be taken before a Magistrate. Mr. Kearney
testified that he was allowed to make a telephone call at 8:00 a.m .,
some nine (9) hours later by the morning shift Jailor and that after
his phone call he identified himself and thereafter he was booked.
Mr. Kearney identified exactly what he was wearing on the night in
question. Mr. Kearney indicated that no tests for intoxication of any
sort were administered or conducted.
Upon cross-examination by the Assistant Attorney General for
Bedford Coun ty, Ms. Hollynn Hewgley, Mr. Kearney admitted to a
prior DUI, a dmitte d that h e had no valid Tennessee Drivers license
in that he had never attempted to have it reinstated after his DUI
conviction, and that he currently had an International Drivers license
that authorized him to operate an automobile in most countries of
the world, including the United States. Mr. Kearney also admitted
to pleading g uilty to a Driving on a Re voked lice nse ch arge with in
the last year, in spite of his contention that his international license
was va lid, sayin g that h e did so on the bad advise [sic] of co unse l,
as he w as not gu ilty and s hould have ta ken it to trial. Mr. Kearney
testified that his prior co unse l advise d him that if he pled he wo uld
receive a span k on the h and an d if he took it to trial and lost the
court would punish him severely for exercising his right to a trial by
jury. Assistant District Attorney, Hollynn Hewgley asked Mr.
Kearney if he had been offered a fifty ($50.00) dollar fine if he pled
guilty in the General Sessions Court to which Mr. Kearney answered
in the affirmative.
The State did not object to this characterization of the facts.

I. CONVICTION
The Defendant was convicted of public intoxication, codified at Tennessee
Code Annotated § 39-17-310. He argues that his charges should have been
dismissed or, in the alternative, that he shou ld have been acquitted of all charges
because the State failed to comply with Tennessee Code Annotated § 68-24-202
and with Rule 5(a) of the Tennessee Rules of Criminal Procedure.
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The

Defendant argues that law enforcement officials failed to follow the procedural
requirem ents of the rule and statute by not ta king h im before a magistrate on the
night of his arrest. He argues th at had h e been taken be fore a m agistrate
imm ediate ly after his arrest, the magistrate could have determined whether he
was “(1) under the affect [sic] of an intoxicant and (2) whether [he was] under the
affect [sic] of an intoxicant to such a degree that the Defendants [sic] condition
fit[] at least one of the criteria . . . set forth at T.C.A. §3 9-17-310.” He contends
that “failure to require adhe rence to the p roced ural sa fegua rd set fo rth in the rule
and statute referenced herein invites arbitrary and capricious abusive [sic] of
power b y policing a uthorities.”

Tenn essee Code Annota ted § 68 -24-202 provides as follows :
(a) Wh eneve r any citiz en is taken into custody solely because
of a condition of intoxication or similar condition, it shall be the duty
of the arresting officer to prom ptly present such citizen before a
judicial officer.
(b) If the judicial officer finds that such citizen is in need of and
willing to accept medical treatment for the citizen’s condition, then
the judicial officer shall order the arresting officer to conduct the
citizen to a pla ce of tre atme nt if available, and the delivery of the
citizen to the designated place of treatm ent sh all effectively release
and discharge the arresting officer and judicial officer from any
further du ties or liability in co nnection with the arre st.
Tenn. C ode Ann . § 68-24-202 (empha sis added).

This statute is co dified in the p ortion of ou r code e ntitled “He alth, Safe ty
and Environm ental Protection” a nd more specifically, within a section concerning
“Alcohol and Drug Treatment.” In enacting this legislation, the legislature was
obviou sly concerned with the treatment of alcohol and drug related illnesses.
Clearly, the legislature’s intent in enacting this legislation was to encourage
treatment of such illnesses.

We therefore conclude that Tennessee Code

Annotated § 68-24-202 is not pertinent to the disposition of any issue presented
in this case. How ever, even assuming that it is, we conclude that a violation of
this statute does not mandate an acquittal or a dismissal of criminal charges.
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W e now turn to Rule 5(a) of the Tennessee Rules of Criminal Procedure.
Rule 5 re quires, in p ertinent pa rt, that
[a]ny person arrested except upon a capias pursuant to an
indictment or pres entm ent sh all be taken without unneces sary delay
before the nearest appropriate magistrate of the coun ty from which
the warrant for arrest issued, or the county in which the alleged
offense occu rred if the arrest was made without a warrant unless a
citation is issued pursuant to Rule 3.5.
Tenn . R. Crim . P. 5(a) (em phasis a dded).
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Issues concerning violations of Rule 5 are typically raised in cases
involving suppression of evidence, stateme nts or con fessions ; the right to
coun sel; and other Fo urth Am endm ent rights. W e note that no such iss ues were
raised here. In cases where a Rule 5 violation is found, or in other words, cases
in which an arrestee is not taken before a magistrate without unneces sary delay,
“the ‘unreasonable delay’ is but one factor to be taken into account in evaluating
the voluntariness of the confession; and if the totality of the surrounding
circumstances indicated that a confession was voluntarily given, it shall not be
excluded from evidence.” State v. Don Edward Carter, No. 02C01-9711-CC00424, 1998 W L 4603 26, at * 8 (T enn. C rim. App ., Jackson, A ug. 10, 1998 );
State v. Huddleston, 924 S.W .2d 666 , 671 (T enn. 19 96); State v. Readus, 764
S.W .2d 770, 774 (Tenn. Crim . App. 1988 ).

Initially, we find no violation of Rule 5 in this case. As stated by this Court
in State v. Readus, “[t]he m ost pre valent ill that [the rule’s] explicit condemnation
of unnecessary delay was meant to help prevent was the practice of some
officers of making a rrests, locking the arres tees in jail witho ut bene fit of a
mittimus, and often not bothering to take the accused before a magistrate for
days.” 764 S.W.2d at 774. Here, the Defendant was taken into custody at 11:00
p.m. and bro ught be fore a m agistrate the following morning, approximately nine
hours late r. This was not a lengthy delay considering the circumstances of this
particular case. There was likely no magistrate on duty overnight in this county,
and it is doubtful that it would be “ne cessary” to roust a magistrate or judicial
officer from his or her bed on every occasion that an intoxicated arreste e is
presen ted at the c ounty jail du ring the nig ht.

Moreover, were we to assume that law enforc eme nt officia ls violated Rule
5 by not taking this De fendant befo re a mag istrate without unne cessary delay, we
must conc lude th at the vio lation d oes n ot resu lt in an abatement or dismissal of
the underlyin g charg e. Defen se cou nsel cites n o authority, nor have we found
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any, in supp ort of this propo sition. A s previo usly sta ted, a m ore ap propr iate
remedy for violation of Rule 5, assuming that the Rule 5 violation was of such an
egregio us natu re as to im plicate Fourth Amendment protections, would involve
suppression of any evidence obtained between the time of the defendant’s arrest
and his presentation b efore a ma gistrate or judicia l officer. We thus conclude
that the De fenda nt is no t entitled to an a cquitta l or a dis missal of the charges
agains t him. Th is issue is w ithout me rit.

II. SENTENCING
The Defendant next argues that “the sentence im posed by the Trial Court
was cruel and unusual in being excessive as an intended deterrent to prevent the
defend ant, and others similarly situated, from exercising the right in a
misdemeanor case to a T rial by Jury in the future.” How ever, the Defendant has
not included in the record a transcript or summary of the sentencing hearing, nor
does he cite to an y autho rity in sup port of h is argu men t. It is the a ppella nt’s
respon sibility to preserve an ade quate re cord for re view on a ppeal. See Tenn.
R. App. P. 24(a).

The Defendant has failed to preserve a record of the

sentencing hearing in this case, to make appropriate references to the record,
and to cite a uthority in suppo rt of his argu ment. This issue is therefore waived.
See Tenn. Ct. Crim . App. R . 10(b); State v. Killebrew, 760 S.W.2d 228, 231
(Tenn. C rim. App. 198 8); Tenn. R . App. P. 27(a)(7 ), (g).

The judgment of the trial court is accordingly affirmed.

______________________________
DAVID H. WELLES, JUDGE

CONCUR:

________________________________
JOHN H. PEAY, JUDGE
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________________________________
JOHN EVERETT WILLIAMS, JUDGE
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